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REVISION OF CIVIL AERONAUTICS ACT 


TUESDAY, APRIL 6, 1954 


Untrep Srates SENATE, 
ComMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The committee met at 10:09 a. m., pursuant to call, in room G—16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 

Present : Senators Bricker Seeyegpala Schoeppel, Butler of Mary- 
land, Johnson of Colorado, Pastore, and Monroney. 

Also present: Bertram O. Wissman, chief clerk; Edward C. Swee- 
ney, counsel; and Edward Jarrett, assistant chief clerk. 

The Cuarrman. The committee will come to order. 

The committee is meeting today to commence public hearings on 
Senator Pat McCarran’s omnibus aviation bill, g 2647. This bill 


affords the committee a much needed opportunity to consider recodi- 
fying all Federal civil aviation legislation. 

In brief, S. 2647 would abolish the present Civil Aeronautics Board 
and the Office of Administrator of Civil Aeronautics in the Depart- 


ment of Commerce and would create an independent 7-man bipartisan 
Civil Aeronautics Authority and an independent 5-member Air Safety 
Board similar to those which were set up by the Civil Aeronautics Act 
of 1938 but whose functions were transferred to the Department of 
Commerce in 1940 by Executive orders of the President. 

In addition to the revision in Governraent organization, S. 2647 
would repeal the entire Civil Aeronautics Act of 1938, and the remain- 
ing effective sections of the Air Commerce Act of 1926. The bill 
purports to recodify these acts with a modern “Civil Aeronautics Act 
of 1954” designed to meet the ever-growing and changing conditions 
of modern aviation. These amendments introduce important changes 
and additions to Federal policies respecting regulatory control and 
promotional responsibilities. On these changes the Committee will 
want to hear from all interested witnesses and to consider carefully 
the varying views that I expect will be urged at this hearing. 

At this point I will make a part of the record so that it can be read 
in full, S. 2647, which was introduced on January 11, 1954; also 
the text of 35 amendments to S. 2647 submitted by Senator McCarran. 

(S. 2647 is as follows:) 


[S. 2647, 83d Cong., 2d sess.] 


A BILL to create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, to promote the development and safety and to provide for the regulation 
of civil aeronautics, and to promote world leadership by the United States in aviation 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this act, divided into titles and sections 


according to the following table of contents, may be cited as the “Civil Aeronau- 
tics Act of 1954.” 
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TITLE I—GENERAL PROVISIONS 


DEFINITIONS 


Sec. 101, As used in this Act, unless the context otherwise requires— 
(1) “Aeronautics” means the science and art of flight. 


” 


(2) “Air carrier” means any citizen of the United States who undertakes, 
Whether directly or indirectly or by a lease or any other arrangement, to engage 
in air transportation. “Air Carrier” includes both “regular air carriers” and 
“irregular air carriers”. A “regular air carrier” is an air carrier which con- 
ducts its service so as to serve traflic between the same two or more points either 
(1) aceording to a published time table, or (ii) with flights so regular or fre- 


ictors, 
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quent that they constitute a recognizably systematic service. An “irregular 
carrier” is any air carrier other than a regular air carrier.” 

(3) “Air commerce” means interstate or foreign air commerce, or the trans. 
portation of mail by aircraft, or any operation or navigation of aircraft within 
the limits of any civil airway, or any operation or navigation of aircraft which 
directly affects, or which may endanger safety, in interstate or foreign air com. 
merce. 

(4) “Air contractor” means any person who undertakes for profit, otherwig 
than as an air carrier or foreign air carrier, whether directly or indirectly or p 
a lease or any other arrangement, to engage in interstate or foreign air com. 
merce. 

(5) “Aircraft” means any contrivance now known or hereafter invented, used 
or designed for navigation of or flight in the air. 

(6) “Aircraft engine” means any engine or propulsion device used, or in- 
tended to be used, for propulsion of aircraft and includes all parts, appurtenances, 
and accessories thereof other than propellers. 

(7) “Airman” means any individual who engages, as the person in com- 
mand or as pilot, mechanic, or member of the crew, in the navigation of aircraft 
while under way; and (excepting (i) individuals employed outside the United 
States, (ii) any individual employed by a manufacturer of aircraft, aircraft 
engines, propellers, or appliances to perform duties as inspector or mechanic in 
connection therewith, and (iii) any individual performing inspection or mechan- 
ical duties in connection with aircraft owned or operated by him) any individual 
who is directly in charge of the inspection, maintenance overhauling, or repair 
of aircraft, aircraft engines, propellers, or appliances; and any individual who 
serves in the capacity or aircraft dispatcher or air-traffic control-tower operator. 

(8) “Air navigation” means the operation or navigation of aircraft (A) upon 
any airport in the United States or in the air space over the United States, or 
(B) to or from any place in the United States whether or not through the air 
space over the United States. 

(9) “Air-navigation facility’ means any facility used in, available for use in 
or designed for use in, aid of air-navigation, including airports, lights, any ap- 
paratus or equipment for disseminating weather information, for signalling, for 
radio-directional finding, or for radio or other electrical communication, and 
any other structure or mechanism having a similar purpose for guiding or con- 
trolling flight in the air or the landing and take-off of aircraft. 

(10) “Airport” means a landing area regularly used by aircraft for receiving 
or discharging passengers or cargo. 

(11) “Air-space reservation” means air space, identified by an area of the 
surface of the earth, in which the flight of aircraft is prohibited or restricted. 

(12) “Air transportation” means interstate or foreign air transportation or 
the transportation of mail by aircraft. 

(1) “Appliances” means instruments, equipment, apparatus, parts, appur- 
tenances, or accessories, of whatever description, which are used, or are capable 
of being or intended to be used, in the navigation, operation, or control of aircraft 
in flight (including, without limitation, parachutes and communication equip- 
ment), and which are not a part or parts of aircraft, aircraft engines, or 
propellers. 

(14) “Authority” means the Civil Aeronautics Authority. 

(15) “Citizen of the United States” means (A) an individual who is a citizen 
of the United States or of one of its possessions, or (B) a partnership of which 
each member is such an individual, or (C) a corporation or association created 
or organized under the laws of the United States, of which the president and 
two-thirds or more of the board of directors and other managing officers thereof 
are such individuals and in which at least 75 per centum of the voting interest 
is owned or controlled by persons who are citizens of the United States as herein 
defined. 

(16) “Civil aircraft” means any aircraft other than a public aircraft. 

(17) “Civil aircraft of the United States” means any aircraft registered as 
provided in this Act. 

(18) “Civil airway” means a path through the navigable air space of the 
United States, identified by an area on the surface of the earth, designated or 
approved by the Authority as suitable for interstate or foreign air commerce. 

(19) “Conditional sale” means (A) any contract for the sale of an aircraft or 
portion thereof under which possession is delivered to the buyer and the property 
is to vest in the buyer at a subsequent time upon the payment of part or all of 
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the price, or upon the performance of any other condition or the happening of 
any contingency; or (B) any contract for the bailment or leasing of an aircraft 
or portion thereof by which the bailee or lessee contracts to pay as compensation 
a sum substantially equivalent to the value thereof, and by which it is agreed 
that the bailee or lessee is bound to become, or has the option of becoming, the 
owner thereof upon full compliance with the terms of the contract. The buyer, 
pailee, or lessee shall be deemed to be the person by whom any such contract is 
made or given. 

(20) “Conveyance” means a bill of sale, contract of conditional sale, mortgage, 
assignment of mortgage, or other instrument affecting title to, or interest in, 
property. 

(21) “Foreign air carrier” means any person, not a citizen of the United States, 
who undertakes, whether directly or indirectly or by a lease or any other arrange- 
ment, to engage in air transportation. 

(22) “Foreign air commerce” means the carriage by aircraft of persons or 
property for compensation or hire in commerce between a place in the United 
States and any place outside thereof, whether such commerce moves wholly by 
aircraft or partly by aircraft and partly by other forms of transportation. 

(23) “Foreign air transportation” means the carriage by aircraft of persons or 
property as a common carrier for compensation or hire or the carriage of mail 
py aircraft, in commerce between a place in the United States and any place 
outside thereof, whether such commerce moves wholly by aircraft or partly by 
aircraft and partly by other forms of transportation. 

(24) “Interstate air commerce” means the carriage by aircraft of persons or 
property for compensation or hire or the operation or navigation of aircraft 
in the conduct or furtherance of a business or vocation (A) in commerce between 
(1) a place in any State, Territory, or possession of the United States and a 
place in any other State, Territory, or possession of the United States, or (2) 
between places in the same State through the airspace over any place outside 
thereof, or (8) between places in the same Territory or possession (except the 
Philippine Islands) of the United States, whether such commerce moves wholly 
by aircraft or partly by aircraft and partly by other forms of transportation ; 
or (B) in interstate commerce between places in the same State, whether such 

ommerce moves wholly by aircraft or partly by aircraft and partly by other 
forms of transportation. 

(25) “Interstate air transportation” means the carriage by aircraft of per- 
sons or property aS a common carrier for compensation or hire or the carriage 
of mail by aircraft (A) in commerce between (1) a place in any State, Territory, 
or possession of the United States and a place in any other State, Territory, 
or possession of the United States, or (2) between places in the same State 
through the airspace over any place outside thereof, or (3) between places in 
the same Territory or possession (except the Philippine Islands) of the United 
States, whether such commerce moves wholly by aircraft or partly by aircraft 
and partly by other forms of transportation; or (B) in interstate commerce be- 
tween places in the same State, whether such commerce moves wholly by aircraft 
or partly by aircraft and partly by other forms of transportation. 

(26) “Landing area” means any area whether on land or water, which is 
used, or intended to be used, for the landing and takeoff of aircraft, whether 
or not facilities are provided for the shelter, servicing, or repair of aircraft, or 
for receiving or discharging passengers or cargo. 

(27) “Mail” means United States mail and foreign-transit mail. 

(28) “Navigable airspace’ means airspace above the minimum altitudes of 
flight prescribed by regulation issued under this Act. 

(29) “Navigation of aircraft” or “navigate aircraft” includes the piloting of 
aircraft. 

(30) “Operation of aircraft” or “operate aircraft” means the use of aircraft 
for the purpose of air navigation and includes the navigation of aircraft. Any 
person who causes or authorizes the operation of aircraft, whether with or with- 
out the right of legal control (in the capacity of owner, lessee, or otherwise) 
of the aireraft, shall be deemed to be engaged in the operation of aircraft within 
the meaning of this Act. 

(31) “Person” means any individual, firm, copartnership, corporation, com- 
pany, association, joint-stock association, or body politic; and includes any 
trustee, receiver, assignee, or other similar representative thereof. 

(82) “Private flyer” means any airman other than an air carrier, foreign air 
carrier, or air contractor, who engages, otherwise than directly for profit, as the 
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person in command or as pilot, mechanic, or member of the crew, in the naviga 
tion of aircraft while under way, or in performing inspection or mechanica) 
duties in connection with aircraft owned or operated by him. 

(33) “Propeller” includes all parts, appurtenances, and accessories thereof. 

(34) “Possession of the United States” means (A) Puerto Rico, notwithstand- 
ing the provision of the Act of March 2, 1917, entitled “An Act to provide a civil 
government for Porto Rico”, and any other Act or Acts which are inconsistent 
with the provisions of this Act; (B) the Canal Zone, but nothing herein shall 
impair or affect the jurisdiction which has heretofore been, or may hereafter 
be, granted to the President in respect to air navigation in the Canal Zone; (() 
the Philippine Islands, except that the operation of civil aircraft within the juris. 
diction of the Philippine Islands shall be governed by laws enacted (pursuant 
to statutes of the United States of America) by the legislature of the islands 
and by executive regulations designating airspace reservations or other pro. 
hibited areas; and (D) all other possessions of the United States. 

(35) “Public aircraft” means an aircraft owned or operated by the Govern. 
ment of the United States or used exclusively in the service of any government, 
including the government of any State, Territory, or possession of the United 
States, or of any political subdivision of any such government, but not including 
any government-owned aircraft engaged in carrying persons or property for 
commercial purposes. 

(36) “State’ means any of the several States of the United States or the 
District of Columbia. 

(37) “Underwriter” means any person who engages in the business of purchas- 
ing securities from the issuer thereof, or selling securities for the issuer thereof, 
in connection with the distribution of such securities, or of participating directly 
or indirectly in any such transactions; but such term shall not include a person 
whose interest is limited to the receipt of commissions not in excess of the usual 
and customary distributors’ or sellers’ commissions. 

(38) “United States” means the several States, the District of Columbia, and 
the several Territories and possessions of the United States, including the terri- 
torial waters and the overlying airspace thereof. 


DECLARATION OF PoLicy 


Sec. 102. It is hereby declared that the public interest requires, and the provi- 
sions of this Act shall be so administered as to provide for— 

(a) the encouragement and development of an air-transportation system 
properly adapted to the present and prospective future needs of the foreign 
and domestic commerce of the United States, of the postal service, of the 
public interest in furtherance of national policy, and of the national defense; 
and, so far as possible, so located, equipped, and staffed that it may serve the 
Armed Forces in time of national emergency. 

(b) the regulation of air commerce in such manner as to recognize and 
preserve the inherent advantages of such commerce, to assure the highest 
degree of safety in such commerce, to foster growth and development of suc! 
commerce under sound economic conditions and in accordance with the 
American principle of free enterprise, and to improve relations between, and 
coordinate the system of transportation furnished by, persons engaged in 
such commerce ; 

(c) the promotion of adequate, economical, and efficient service by air 
carriers and air contractors at reasonable charges, without unjust discrim- 
inations, undue preferences or advantages, or unfair or destructive con- 
petitive practices ; 

(d) competition to the extent necessary to assure the sound development 
of an air-transportation system properly adapted to the needs of the foreign 
and domestic commerce of the United States, of the Postal Service, of the 
public interest in furtherance of national policy, and of the national defense; 

(e) the protection of, and the promotion of safety in, air navigation ; 

(f) the encouragement and development of civil aeronautics; 

(g) preservation to each State of its right to exercise its jurisdiction over 
persons and property within its boundaries, including proper control of opera 
tions in air navigation wholly intrastate in character; and 

(h) the maintenance by the United States of the greatest possible infiv- 
ence at all times in world aviation. 
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PusLic RIGHT oF TRANSIT 


Sec. 103. (a) There is hereby recognized and declared to exist in behalf of any 
citizen of the United States a public right of freedom of transit in air navigation 
through the navigable air space of the United States. 

(b) The right of private flyers to operate as such in air navigation through the 
navigable air space of the United States shall not be abridged by any regulation 


or order issued under this Act except regulations or orders issued under and 
pursuant to title VI. 


NATIONAL SOVEREIGNTY OF AIR SPACE 


Sec. 104. With respect to foreign aircraft the United States of America is 
hereby declared to possess and exercise complete and exclusive national sov- 
ereignty in the air space above the United States, including the air space above 
all inland waters and the air space above those portions of the adjacent mar- 
ginal high seas, bays, and lakes, over which, by international law, treaty, con- 
yention, or otherwise, the United States exercises national jurisdiction. 


RigHTs RESERVED TO THE STATES 


Sec. 105. All rights respecting the control of air navigation not herein spe- 
cifically granted to the Federal Government or an agency thereof are reserved 
to the several States. 


TITLE II—CIVIL AERONAUTICS AUTHORITY 
CREATION OF AUTHORITY 
APPOINTMENT OF MEMBERS 


Sec. 201. (a) An agency is hereby created and established to be known as the 
“Civil Aeronautics Authority,’ to consist of seven members, who shall be 
appointed by the President by and with the advice and consent of the Senate. 
The President shall designate the member who shall be Chairman of the Authority. 


QUALIFICATIONS OF MEMBERS 


(b) Each member of the Authority shall be a citizen of the United States. 
Each member shall be appointed with due regard to his fitness for the efficient 
dispatch of the powers and duties vested in and imposed upon the Authority by 
this Act. No more than four of the members shall be appointed from the same 
political party. No member of the Authority shall have when he takes office or 
retain during his term as a member of the Authority any stock or bonds of or 
any other pecuniary interest whatsoever in any civil aeronautics enterprise. No 
member of the Authority shall engage in any other business, vocation, or 
employment. 


TERM AND SALARY OF MEMBERS 


(c) Members of the Authority shall be appointed for terms of seven years, 
except that the members initially appointed following approval of this Act shall 
be appointed for terms ending, respectively, on the last day of the first, second, 
third, fourth, fifth, sixth, and seventh calendar years following the enactment 
of this Act, as designated by the President at the time of nomination: Provided, 
That any person appointed to fill a vacancy on the Authority occurring prior to 
the expiration of the term for which his predecessor was appointed shall be 
appointed only for the unexpired portion of such term. Each member of the 
Authority shall receive a salary at the rate of $17,500 per annum. Any member 
of the Authority may be removed by the President for inefficiency, neglect 
of duty, or malfeasance in office. 


QUORUM, PRINCIPAL OFFICE, AND SEAL 


(d) Four of the members shall constitute a quorum of the Authority. The 
principal office of the Authority shall be in the District of Columbia, where its 
general sessions shall be held, but whenever the convenience of the public or of 
the parties may be promoted, or delay or expense may be prevented, the Authority 
may hold hearings or other proceedings at any other place in the United States. 
The Authority shall have an official seal which shall be judicially noticed and 
which shall be preserved in the custody of the Secretary of the Authority. 
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APPOINTMENT OF PERSONNEL 
OFFICERS AND EMPLOYEES 


Sec. 202. (a) The Authority shall, without regard to the provisions of any 
other laws applicable to the employment and compensation of officers and 
employees of the United States, appoint an Executive Officer of the Civil Aero. 
nautics Authority (hereinafter referred to as the “Executive Officer”) who shall 
receive a salary at the rate of $17,000 per annum, and who shall be responsible 
only to the Authority. The Executive Officer shall have such powers and duties 
of an administrative or executive nature as may be conferred upon him by the 
Authority not inconsistent with the provisions of this Act. The Executive Officer 
shall have all the qualifications required by section 201 (b) for a member of the 
Authority. 

CIVIL-SERVICE LAWS 


(b) The Authority, without regard to the civil-service laws, shall appoint 
and prescribe the duties of a Secretary for the Authority, an administrative 
assistant and a secretary for each member, and a secretary for the Executive 
Officer, and shall, subject to such noncompetitive tests of fitness as the Ciyj] 
Service Commission may prescribe, appoint and prescribe the duties of a general 
counsel, a director for each bureau under the Authority, and such assistant 
directors of bureaus and heads of divisions or sections as may be necessary, 
Subject to the provisions of the civil-service laws, the Authority shall employ 
such other officers and employees as it shall deem necessary in exercising and 
performing its powers and duties. The compensation of all officers and em- 
ployees appointed under this subsection shall be fixed in accordance with the 
Classification Act of 1923, as amended. 


TEMPORARY PERSONNEL 


(ec) The Authority may, from time to time, without regard to the provisions 
of the civil-service laws, engage for temporary service such duly qualified con- 
sulting engineers or agencies, or other qualified persons as it deems necessary 
in the exercise and performance of its powers and duties, and fix the compen- 
sation of such engineers, agencies, or persons without regard to the Classi- 
fication Act of 1923, as amended, and the expenses of such employment shall 
be paid out of appropriations for the administration of this Act. 


AUTHORIZATION OF EXPENDITURES AND TRAVEL 
GENERAL AUTHORITY 


Sec. 208. (a) The Authority is empowered to make such expenditures at the 
seat of government and elsewhere as may be necessary for the exercise and 
performance of the powers and duties vested in and imposed upon it by law, 
and as from time to time may be appropriated for by Congress, including expen- 
ditures for (1) rent and personal services at the seat of government and else- 
where; (2) travel expenses; (3) office furniture, equipment, and supplies, 
lawbooks, newspapers, periodicals, and books of reference (including the exchange 
thereof); (4) printing and binding; (5) membership in and cooperation with 
such organizations as are related to, or are part of, the civil aeronautics industry 
or the art of aeronautics in the United States or in any foreign country; (6) 
attendance at meetings and conventions when in the public interest; (7) mak- 
ing investigations and conducting studies in matters pertaining to aeronautics; 
and (8) acquistion (including exchange), storage, operation, and maintenance 
of passenger-carrying automobiles and aircraft, and such other property as 
is necessary in the exercise and performance of the powers and duties of the 
Authority: Provided, That no aircraft or motor vehicle, purchased under the 
provisions of this section, shall be used otherwise than for official business 
The Authority may include, among expenditures for travel, reasonable expen- 
ditures for transportation between airports and centers of population whether 
or not such transportation is incidental to travel by aircraft. 


PURCHASE OF AIRCRAFT 


(b) The Authority, within the limits of appropriations made available by 
Congress, may purchase and exchange modern aircraft, completely equipped 
in such manner that such aircraft can be used in testing and checking every 
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phase of flight operation; and may purchase and exchange modern aircraft 
similar to aircraft used or suitable for use in air transportation, completely 
equipped in such manner that such aircraft can be used in testing and checking 
every phase of flight operation encountered in air transportation. The Authority 
is authorized to obtain necessary space, facilities, and personnel for the storage, 
maintenance, operation, and navigation of such aircraft. 


TRAVEL 


(c) Travel by personnel of the United States Government on commercial 
aircraft, domestic or foreign, including travel between airports and centers of 
population or posts of duty when incidental to travel on commercial aircraft, 
shall be allowed at public expense when authorized or approved by competent 
authority, and transportation requests for such travel may be issued upon such 
authorizations. Such expense shall be allowed without regard to comparative 
costs of transportation by aircraft with other modes of transportation. 


PoWERS AND DvutTIEs OF THE AUTHORITY 


GENERAL POWERS 


Sec. 204. (a) The Authority is empowered to perform such acts, to conduct 
such investigations, to issue and amend such orders, and to make and amend 
such general or special rules, regulations, and procedure, pursuant to or con- 
sistent with the provisions of this Act, as it shall deem necessary to carry out 
such provisions and to exercise and perform its powers and duties under this 
Act. 

COOPERATION WITH STATES AND POLITICAL SUBDIVISIONS 


(b) The Authority shall provide such assistance as may be feasible to the 
several States, Territories, and possessions, and political subdivisions thereof, in 
connection with matters arising under this Act or relating to the sound develop- 
ment of civil aeronautics. The Authority is authorized to confer with repre- 
sentatives of the several States, Territories, and possessions, and political sub- 
divisions thereof, in connection with any matter arising under this Act within 
their respective jurisdictions, and to avail itself of the cooperation, services, 
records, and facilities of such representatives as fully as may be practicable in 
the administration and enforcement of this Act. 


COLLECTION AND EXCHANGE OF INFORMATION 


(c) The Authority is empowered to collect and disseminate information re- 
lating to civil aeronautics, to study the possibilities of the development of civil 
aeronautics, and to exchange with foreign governments, through appropriate 
agencies of the United States, information pertaining to aeronautics. 


PUBLICATIONS 


(d) Except as may be otherwise provided in this Act, the Authority shall 
make a report in writing in all proceedings and investigations under this Act 
in which formal hearings have been held, and shall state in such reports its 
conclusions, together with its decision, order, or requirement in the premises. 
All such reports shall be entered of record and a copy thereof shall be furnished 
to all parties to the proceeding or investigation. The Authority shall provide 
for the publication of such reports, and all other reports, orders, decisions, rules, 
and regulations issued by it under this Act, to such extent and in such form 
and manner as may be best adapted for public information and use. Such 
publications when duly authenticated by the secretary of the Authority shall be 
competent evidence of the orders, decisions, rules, regulations, and reports of 
the Authority therein contained in all courts of the United States, and of the 
several States, Territories, and possessions thereof. 


ANNUAL REPORT 


Sec. 205. The Authority shall make an annual report to the Congress on or 
before the 8d day of January, copies of which shall be distributed as are other 
reports transmitted to Congress. Such report shall contain in addition to a 
report of the work performed under this Act, such information and data as 
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may be considered of value in the determination of questions connected with 
the development and regulation of civil aeronautics, together with such recom. 
mendations as to additional legislation relating thereto as the Authority may 
deem necessary. The Authority may also transmit recommendations as to such 
additional legislation more frequently. 


FOSTERING OF CIVIL AERONAUTICS 


Seo. 206. The Authority is empowered and directed to encourage and foster 
the development of civil aeronautics in the United States and abroad, and to 
encourage the establishment of civil airways, airports, and other air-navigation 
facilities. 

Crvin AIRWAYS AND FACILITIES 


GENERAL 


Sec. 207. (a) The Authority is authorized and directed to designate and 
establish such civil airways as may be required in the public interest. The 
Authority is authorized, within the limits of available appropriations made by 
the Congress, (1) to acquire, establish, and operate air-navigation facilities 
wherever necessary, (2) to chart civil airways and arrange for the publication 
of maps of such airways, utilizing the facilities and assistance of existing 
agencies of the Government so far as practicable, and (3) to provide necessary 
facilities and personnel for the regulation and protection of air traffic: Provided, 
That the Authority shall not acquire any airport by condemnation. 


METHOD OF ESTABLISHMENT 


(b) The Authority shall, insofar as practicable, designate and establish civil 
airways with relation to visual, mechanical, electrical, radio, or other like aids 
along the ground for air navigation, and in such manner that not more than one 
airway shall embrace the same air space, except to the extent necessary for 
intersection of airways at airports or elsewhere, or except when such action is 
necessary in the interest of safety or efficient operation of aircraft, or when 
the operation of aircraft over one airway will not interfere with the operation 
of aircraft over another airway embracing the same airspace: Provided, That 
nothing in this subsection shall be construed to affect the promulgation or 


enforcement of any rules and regulations under this Act for the control of air 
traffic. 


ACQUISITION AND DISPOSAL OF PROPERTY 


(c) The Authority, on behalf of the United States, is authorized, where appro- 
priate to carry out this section, (1) to accept any conditional or unconditional 
gift or donation of money or other property, real or personal, or of services; 
(2) within the limits of available appropriations made by the Congress therefor, 
to acquire by purchase, lease, or otherwise, real property or interests therein; 
and (3) for adequate compensation, to dispose of any real or personal property 
or interest therein, so acquired, by sale, lease, or otherwise. 


EXPENDITURE OF FEDERAL FUNDS EXPENDED UNDER OTHER AUTHORITY 


Sec. 208. No Federal funds, other than those expended under this Act and 
those expended for military purposes, shall be expended for the acquisition, 
establishment, construction, development, improvement, installation, alteration, 
repair, maintenance, or operation of any airport or other air-navigation facility 
or airport building, except upon written certification by the Authority that 
such airport or facility is reasonably necessary in the interests of civil aero- 
nautics or national defense. Any interested person may apply, under regula- 
tions prescribed by the Authority, for such certification with respect to any 
airport or other air-navigation facility or airport building, proposed to be estab- 
lished, constructed, altered, developed, improved, installed, repaired, main- 
tained, or operated by or in the interests of such person. Any such certification 
may specify such terms and conditions as are deemed necessary in order to 
insure that the facilities covered by such certification will be reasonably safe 
and adequate for present and prospective aeronautical use; and any such 
certification may be withdrawn by the Authority if it finds that any such term 
or condition is not being complied with. 
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REVISION OF CIVIL AERONAUTICS ACT 


PROTECTION oF PUBLIC USE oF AIRPORTS 
CONDITIONS IN CONNECTION WITH EXPENDITURE OF FEDERAL FUNDS 


Sec. 209. (a) In case of the expenditure of Federal funds for or in connection 
with airports under section 207, or in accordance with a certification under sec- 
tion 208 of this Act the Authority shall, to the extent feasible, require such con- 
ditions as will result in (1) public use of such airport on fair and reasonable 
terms, (2) efficient operation and maintenance of such airport and air-naviga- 
tion facilities thereon or connected therewith, and (3) the clearing and protec- 
tion of the aerial approaches to such airports. 


RESTRICTIONS ON GRANTING OF EXCLUSIVE RIGHTS 


(b) No exclusive right shall be granted for the use of any civil airway desig- 
nated or established under section 207. No exclusive right for the use of any 
airport or other air-navigation facility upon or in connection with which 
Federal funds have been expended shall be granted to, or exercised by, any 
person other than the Government of the United States except, with the approval 
of the Secretary of State, in the case of an air-navigation facility outside the 
continental United States. This subsection shall not be construed as granting 
avy right for the use of any civil airway, airport, or other air-navigation facility. 


METEOROLOGICAL SERVICE 


Sec. 210. The Authority is empowered and directed to make recommendations 
to the Chief of the Weather Bureau for providing meteorological services neces- 
sary for the safe and efficient movement of aircraft in air navigation. 


DEVELOPMENT OF FACILITIES 


Sec. 211. The Authority is empowered to undertake or supervise such develop- 
mental work and service testing as tends to the creation of improved air-naviga- 
tion facilities, aircraft, aircraft engines, propellers, and appliances. For such 
purpose, the Authority is empowered to purchase (including exchange) by nego- 
tiation or otherwise experimental aircraft, aircraft engines, propellers, appli- 
ances, air-navigation facilities, and radio apparatus, which seem to offer special 
advantages to aeronautics. 


AIRPORT AERIAL APPROACH PROTECTION PROGRAM 


Sec. 212. (a) The Authority shall formulate, revise, and keep up to date a 
nationwide program for the protection of the aerial approaches to airports. In 
the formulation and revision of such program the Authority shall cooperate with 
the States and their political subdivisions, to the maximum extent it finds such 
cooperation feasible, in order that the legal powers of the States and their 
political subdivisions may be used in carrying out such parts of the program as 
properly may call for State or local action. 

(b) The Authority is authorized, within the limits of available appropriations 
made by the Congress therefor, to make grants of funds to States and their 
political subdivisions to enable them to carry out the purposes of the program 
formulated and revised pursuant to the provisions of subsection (a). Such grants 
shall be made in accordance with the conditions specified in section 208. 


NATIONAL AIRPORT DEVELOPMENT PLAN 


Sec. 213. (a) The Authority is hereby authorized and directed to prepare each 
year, after consultation with representatives of the several States and their 
political subdivisions, a national plan for the development of airports necessary 
to promote and protect civil aeronautics, the national defense, and the postal 
service. To this end, the Authority is authorized to conduct such surveys, 
studies, examinations, and investigations as it may deem necessary. Such plan 
shall indicate all the airport development considered necessary to provide a 
Nation-wide system of public airports adequate to meet the needs of civil aero- 
niutics, the national defense, and the postal service, and the priority in which 
such development should be accomplished. In formulating such plan, the Au- 
thority shall take into account the probable technological developments in the 
science of aeronautics, the likely growth and requirements of civil aeronautics, 
including the needs of both air commerce and private flying, and such other 
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matters as will contribute to a program which at all times will anticipate ang 
meet the needs of civil aeronautics, the national defense, and the postal service. 

(b) Within one year after this Act takes effect, and at least annually there. 
after, the Authority shall prepare, publish, and distribute a map showing the 
airports that have been selected and approved as a part of the national airport 
system, together with a report including necessary supplementary maps, showing 
the plan prepared as provided in subsection (a) and the progress made jp 
selection, construction, and reconstruction of airports in accordance with such 
plan. 

(c) On or before the first Monday in December of each year the Authority 
shall make a report to Congress, which shall include a detailed statement of 
the airport work done during the preceding fiscal year with Federal aid, the 
status of each project undertaken, the allocation of appropriations, an itemized 
statement of the expenditures and receipts during the preceding fiscal year, and 
its recommendations, if any, for new legislation or appropriations to carry out 
the national plan for the development of airports as provided for in subsection 
(a). The Authority shall also make such special reports as Congress may 
request. 

(d) The Authority is authorized, within the limits of available appropriations 
made therefor by the Congress, to make grants of funds to States and their 
political subdivisions to enable them to carry out the national plan for the 
development of airports as provided for in subsection (a). . Such grants shal 
be made in accordance wtih the conditions specified in section 208. 


TITLE III—AIR CARRIER ECONOMIC REGULATION 
CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY 
CERTIFICATE REQUIRED 
Sec. 301. (a) No air carrier shall engage in any air transportation unless 


there is in force a certificate issued by the Authority authorizing such air carrier 
to engage in such transportation. 


APPLICATION FOR CERTIFICATE 


(b) Application for a certificate shall be made in writing to the Authority and 
shall be so verified, shall be in such form and contain such information, and shal 
be accompanied by such proof of service upon such interested persons, as the 
Authority shall by regulation require. , 


NOTICE AND HEARING 


(ec) Upon the filing of any such application, the Authority shall give due 
notice thereof (1) to the public, by posting a notice of such application in the 
office of the secretary of the Authority, and (2) to such other persons as the 
Authority may by regulation determine. Any interested person may file with 
the Authority a protest or memorandum of opposition to or in support of the 
issuance of any certificate. A public hearing shall be held on any such applica- 
tion if the applicant, or any person having a substantial interest in the pro- 
ceeding, shall so request in writing within such time as the Authority shall by 
regulation provide. 


ISSUANCE OF CERTIFICATES; NEW SERVICE INVESTIGATIONS 


(d) (1) The Authority shall issue a certificate authorizing the whole or any 
part of the transportation covered by the application, if it finds that the appli- 
cant is fit, willing, and able to perform such transportation properly in con- 
formity with the provisions of this Act and the rules, regulations, and require- 
ments of the Authority hereunder, and that such transportation is required by 
the public convenience and necessity ; otherwise such application shall be denied. 
If the Authority finds that the public convenience and necessity require air 
transportation only for a limited period or periods, it shall issue a certificate 
only for such period or periods; but where the application was made for a cer- 
tificate of unlimited duration the applicant may reject such limited certificate if 
such right of rejection is exercised within a reasonable time as prescribed by 
the Authority. 

(2) The Authority, upon its own initiative, whenever it deems such action 
advisable, may conduct an investigation to determine whether additional air 
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ransportation appears to be needed, and if, after such investigat ion, the Author- 
ty is of the opinion that such procedure is appropriate, it may encourage the 
éling of applications for certificates authorizing the furnishing of such trans- 
portation. If such transportation may be furnished through the extension of 
oxisting service, the Authority may institute a proceeding to require such exten- 
sion in accordance with the provisions of subsection (h) (3). 


EXPERIMENTAL CERTIFICATES 


(e) Upon proper application therefor under regulations prescribed by the 
Authority, and subject to the provisions of subsections (a), (b), and (c), the 
Authority may issue experimental certificates authorizing an air carrier to 
engage in air transportation. The Authority shall issue an experimental 
certificate aS herein provided without regard to any showing of public necessity 
for the transportation covered by such application, if it finds that the applicant 
is fit, willing, and able to perform properly such transportation, and to conform 
to the provisions of this Act and the rules, regulations, and requirements of the 
Authority hereunder: Provided, That no experimental certificate shall be issued 
covering any service authorized by an existing certificate issued by the Authority 
pursuant to this section, or substantially duplicating any service so authorized 
or any service for which an application for a certificate other than an experi- 
mental certificate is pending at the time the application for the experimental 
certificate is filed. An experimental certificate shall be by its terms valid for 
a period of three years and shall not be renewable: Provided, That if the holder 
of a valid experimental certificate shall, prior to the normal expiration date of 
such certificate, file with the Authority an application for a certificate other 
than experimental, covering the same service, or any part thereof, authorized 
by such experimental certificate, such experimental certificate shall remain valid 
until the Authority has acted upon such application, and the certificate so applied 
for shall be issued if the application would otherwise be granted under the 
provisions of subsection (d) (1). The Authority shall not receive or act 
upon any application for a certificate authorizing any service covered by a valid 
experimental certificate unless such application is filed by the holder of such 
experimental certificate. Compensation to the holder of an experimental 
certificate for the transportation of mail by aircraft during any calendar year 
in respect to any service covered by such certificate shall not be authorized 
or paid in excess of 20 per centum of the total reasonable cost of such service 
during such year. 

TERMS AND CONDITIONS OF CERTIFICATES 


(f) Each certificate issued under this section shall specify the terminal points 
and intermediate points, if any, between which, or if such specification is im- 
practicable, the area or areas within which, the air carrier is authorized to 
engage in air transportation and the service to be rendered: and there shall 
be attached to the exercise of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and limitations as the public 
nterest May require. A certificate issued under this section to engage in foreign 
air transportation shall, with regard to that portion of the operation which is 
) take place without the United States, designate the terminal and intermediate 
points with only such particularity as the Authority shall deem practicable 
and otherwise shall designate only the general route or routes to be followed 
r the area or areas to be served. Any air carrier holding a certificate for 
foreign air transportation shall be authorized to handle and transport mail 
of countries other than the United States. No term, condition, or limitation 
if a certificate shall restrict the right of an air carrier to so add to or change 
schedules, equipment, accommodations, and facilities for performing the author- 
ized transportation and service as the development of the business and the 
demands of the public shall require: Provided, That the Authority shall, in 
issuing any certificate to an irregular air carrier, include in such certificate such 
terms and conditions and limitations as are necessary to define the air trans- 
portation authorized thereunder. No air carrier shall be deemed to have 
violated any term, condition, or limitation of its certificate by landing or taking 
off during an emergency at a point not named in its certificate or by operating 
'n aby emergency, under regulations which may be prescribed by the Authority, 
vetween terminal and intermediate points other than those specified in its 
certificate. Amy regular air carrier may make charter trips or perform any 
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other special service, without regard to the points named in its certificate, under 
regulations prescribed by the Authority. A certificate issued to an air carrier 
under this section to engage in air transportation as an air carrier not directly 
engaged in the operation of aircraft shall not be held to authorize such earrier 
to engage directly in the operation of aircraft in air transportation. 


EFFECTIVE DATE AND DURATION OF CERTIFICATE 


(zg) Each certificate shall be effective from the date specified therein, ang 
shall continue in effect until suspended or revoked as hereinafter provided, or 
until the Authority shall certify that operation thereunder has ceased; or, jf 
issued for a limited period of time under subparagraph (d) (1), or subsection 
(e) of this section, shall continue in effect until the expiration thereof unless, 
prior to the date of expiration, such certificate shall be suspended or revoked 
as provided herein, or the Authority shall certify that operations thereunder 
have ceased: Provided, That if any service authorized by a certificate is not 
inaugurated within such period, not less than ninety days, after the date of the 
authorization as shall be fixed by the Authority, or if, for a period of ninety 
days or such other period as may be designated by the Authority, any such service 
is not operated, the Authority may by order, entered after notice and oppor- 
tunity for hearing, direct that such certificate shall thereupon cease to be 
effective to the extent of such service. c 





MODIFICATION, SUSPENSION, OR REVOCATION OF CERTIFICATES ; EXTENSIONS OF SERVICE 


(h) (1) The Authority, upon petition or complaint or upon its own initiative, 
may by order, entered after notice and opportunity for hearing, alter, amend, 
modify, or suspend any such certificate, in whole or in part, if the public con- 
venience and necessity so require, or May revoke any such certificate, in whole 
or in part, for intentional failure to comply with any provision of this title or 
any order, rule, or regulation issued hereunder or any term, condition, or limita 
tion of such certificate: Provided, That no such certificate shall be revoked 
unless the holder thereof fails to comply, within a reasonable time to be fixed by 
the Authority, with an order of the Authority commanding obedience to the 
provision, or to the order (other than on order issued in accordance with this 
proviso), rule, regulation, term, condition, or limitation found by the Authority 
to have been violated. Any interested person may file with the Authority a 
protest or memorandum in support of or in opposition to the alteration, amend- 
ment, modification, suspension, or revocation of any certificate. 

(2) The Authority, upon petition or complaint or upon its own initiative, 
shall by order, entered after notice and opportunity for hearing, suspend or 
revoke any certificate authorizing its holder to engage in interstate or foreign 
air transportation if at any time it finds that the holder thereof is not a citizen 
of the United States: Previded, That the Authority whenever it deems such 
action to be in the public interest, may postpone the effective date of such suspen- 
sion or revocation for such period of time as it may deem necessary to permit the 
submission to and approval by the Authority, and the consummation, of a plan 
or plans of reorganization of the holder designed to reestablish its status as a 
citizen. 

(3) The Authority, upon petition or complaint or upon its own initiative, may 
by order, entered after notice and opportunity for hearing, require any air 
carrier to make reasonable extension of its existing service if the Authority 
finds that such extension is required by the public convenience and necessity and 
that the expense involved in such extension will not impair the ability of such 
air carrier to perform its duty to the public under its existing certificate or 
certificates, and such order shall provide for such amendment of the certificate 
or certificates held by such air carrier as may be necessary because of such 
extension: Provided, That this subsection shall not authorize the Authority to 
require any air carrier to extend its service in air transportation otherwise than 
between points in the continental United States (not including Alaska), or be- 


tween such a point and a point or points in any Territory or possession of the 
United States. 


TRANSFER OF CERTIFICATE 


(i) No certificate may be transferred unless such transfer is approved by the 
Authority as being consistent with the public interest. 
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CERTAIN RIGHTS NOT CONFERRED BY CERTIFICATE 


(j) No certificate shall confer any proprietary, property, or exclusive right in 
the use of any air space, civil airway, airport, or air-navigation facility. 


APPLICATION FOR ABANDONMENT 


(k) No regular air carrier shall abandon any route, or part thereof, for 
which a certificate has been issued by the Authority unless, upon the applica- 
tion of such air carriers, and after notice and opportunity for hearing, the Au- 
thority shall find such abandonment to be in the public interest, and shall by 
order authorize such abandonment. Any interested person may file with the 
Authority a protest or memorandum of opposition to or in support of any such 
abandonment. The Authority may by order authorize such temporary suspen- 
sion Of service by any air carrier, over any route or part thereof, as may be 
in the public interest. 


COMPLIANCE WITH LABOR LEGISLATION 


(1) (1) Every air carrier shall maintain rates of compensation, maximum 
hours, and other working conditions and relations of all of its pilots and copilots 
who are engaged in interstate air transportation within the continental United 
States (not including Alaska) so as to conform with decision numbered 83 made 
by the National Labor Board on May 10, 1934, notwithstanding any limitation 
therein as to the period of its effectiveness. 

(2) Every air carrier skall maintain rates of compensation for all of its pilots 
and copilots who are engaged in air transportation other than that referred to 
in paragraph (1), the minimum of which shall be not less, upon an annual 
basis, than the compensation required to be paid under said decision 83 for com- 
parable service to pilots and copilots engaged in interstate air transportation 
within the continental United States (not including Alaska). 

(3) Nothing herein contained shall be construed as restricting the right of 
any such pilots or copilots, or other employees, of any such air carrier to obtain 
by collective bargaining higher rates of compensation or more favorable working 
conditions or relations. 

(4) It shall be a condition upon the holding of a certificate by any air carrier 
that such carrier shall comply with title II of the Railway Labor Act, as 
amended. 

(5) The term “pilot” as used in this subsection shall mean an employee who 
is responsible for the manipulation of or who manipulates the flight controls 
of an aircraft while underway, including takeoff and landing of such aircraft, 
and the term “copilot” as used in this subsection shall mean an employee any 
part of whose duty is to assist or relieve the pilot in such manipulation, and 
who is properly qualified to serve as, and holds a currently effective airman 
certificate authorizing him to serve as, such pilot or copilot. 


REQUIREMENT AS TO CARRIAGE OF MAIL 


(m) Whenever so authorized by its certificate, any air carrier shall provide 
necessary and adequate facilities and service for the transportation of mail, 
and shall transport mail whenever required by the Postmaster General. Such 
air carrier shall be entitled to receive reasonable compensation therefor as 
hereinafter provided. 


APPLICATION FOR NEW MAIL SERVICE 


(n) Whenever, from time to time, the Postmaster General shall find that the 
needs of the Postal Service require the transportation of mail by aircraft be- 
tween any points within the United States or between the United States and 
foreign countries, in addition to the transportation of mail authorized in certifi- 
cates then currently effective, the Postmaster General shall certify such finding to 
the Authority and file therewith a statement showing such additional service and 
the facilities necessary in connection therewith, and a copy of such certification 
and statement shall be posted for at least twenty days in the office of the secre- 
tary of the Authority. Thereafter the Authority shall, after notice and oppor- 
tunity for hearing, make provision for such additional service as it finds to be 
required by the public convenience and necessity, and for the facilities necessary 
in connection therewith, by issuing a new certificate or certificates or by amend- 
ing an existing certificate or certificates in accordance. with the provisions of 
this section. 
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PERMITS TO FOREIGN AIR CARRIERS 
PERMIT REQUIRED 


Sec. 302. (a) No foreign air carrier shall engage in interstate air commerce 
or interstate air transportation. No foreign air carrier shall engage in foreign 
air commerce or foreign air transportation unless there is in force a permit issued 
by the Authority authorizing such carrier to engage in such transportation, 


ISSUANCE OF PERMIT 


(b) The Authority is empowered to issue such a permit (1) if it finds that such 
carrier is fit, willing, and able properly to perform such air transportation and to 
conform to the provisions of this Act and the rules, regulations, and requirements 
of the Authority hereunder, and that such transportation will be in the publi 
interest, or (2) if such air transportation is covered by an agreement between the 
Government of the United States and the government of the foreign nation in 
which such carrier is organized, and if such carrier has been designated by the 
government of such foreign nation as the operator of the service agreed upon, 


APPLICATION FOR PERMIT 


(ec) Application for a permit shall be made in writing to the Authority, shall 
be so verified, shall be in such form and contain such information, and shall be 
accompanied by such proof of service upon such interested persons, as the 
Authority by regulation shall require. 


NOTICE AND HEARING 


(d) Upon the filing of an application for a permit the Authority shall give due 
notice thereof (1) to the public by posting a notice of such application in the 
office of the secretary of the Authority and (2) to such other persons as the 
Authority may by regulation determine. Any interested person may file with 
the Authority a protest or memorandum of opposition to or in support of the 
issuance of a permit. A public hearing shall be held on such application if the 
applicant, or any person having a substantial interest in the proceeding, shall so 
request within such time as the Authority shall by regulation provide. 


TERMS AND CONDITIONS OF PERMIT 


(e) The Authority may prescribe the duration of any permit and may attach 
to such permit such reasonable terms, conditions, or limitations as, in its judg- 
ment, the public interest may require. A permit issued to a foreign air carrier 
under this section to engage in air commerce or air transportation as a foreign 
air carrier not directly engaged in the operation of aircraft shall not be held to 
authorize such carrier to engage directly in the operation of aircraft in air com- 
merce or air transportation. 


AUTHORITY TO MODIFY, SUSPEND, OR REVOKE 


(f) Any permit issued under the provisions of this section may, after notice 
and opportunity for hearing, be altered, modified, amended, suspended, canceled, 
or revoked by the Authority whenever it finds such action to be in the public 
interest. Any interested party may file with the Authority a protest or memo- 
randum in support of or in opposition to the alteration, modification, amend- 
ment, suspension, cancellation, or revocation of a permit. 


TRANSFER OF PERMIT 


(zg) No permit may be transferred unless such transfer is approved by the 
Authority as being in the public interest. 


TRANSFER OF AIR CARRIERS 
FILING OF TARIFFS REQUIRED 


Sec. 303. (a) Every air carrier and every foreign air carrier shall, to the 
extent and in the form and manner required by regulations of the Authority, file 
with the Authority, print, and keep open to public inspection tariffs showing all 
rates, fares, and charges for air transportation between points served by it, and 
between points served by it and points served by any other air carrier or foreign 
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ir carrier when through service and through rates shall have been established, 
and all classifications, rules, regulations, practices, and services in connection 
with such air transportation. The Authority is empowered to reject any tariff 
so filed which is not consistent with this section and such regulations. Any tariff 
so rejected Shall be void. The rates, fares, and charges shown in any tariff shall 
pe stated in terms of lawful money of the United States, but such tariffs may also 
state rates, fares, and charges in terms of currencies other than lawful money of 
the United States, and may, in the case of foreign air transportation, contain such 
nformation as may be required under the laws of any country in or to which an 
‘ir carrier or foreign air carrier is authorized to operate. 


OBSERVANCE OF TARIFFS; REBATING PROHIBITED 


(b) No air carrier or foreign air carrier shall charge or demand or collect 
r receive a greater or less or different compensation for air transportation, 
-for any service in connection therewith, than the rates, fares, and charges 
specified in its currently effective tariffs; and no air carrier or foreign air 
arrier Shall, in any manner or by any device, directly or indirectly, or 
rough any agent or broker, or otherwise, refund or remit any portion of the 
rates, fares, or charges so specified, or extend to any person any privileges or 
facilities, With respect to matters required by the Authority to be specified in 
such tariffs, except those specified therein. In the event that an excessive rate, 
fare, or Charge is stated in a currently effective tariff through error, the air 
rrier or foreign air carrier may, in accordance with regulations prescribed 

the Authority, make appropriate refund to any person paying such charge. 
Nothing in this Act shall prohibit air carriers or foreign air carriers, under 
such terms and conditions as the Authority may prescribe, from issuing or 
interchanging tickets or passes for free or reduced-rate transportation to their 
directors, officers, and employees and their immediate families; witnesses and 
ittorneys attending any legal investigation into accidents or any legal investi- 
gation in Which such air carrier is interested; persons injured in aircraft acci- 
dents and physicians and nurses attending such persons; any person or property 
with the object of providing relief in cases of general epidemic, pestilence, or 
other calamitous visitation; and, in the case of foreign air transportation, to 
sich persons and under such circumstances as will promote the public interest 
ind as the Authority may by regulations prescribe: Provided, That no air car- 
rier or foreign air carrier shall provide free or reduced-rate air transportation to 
any other persons or under any other circumstances, except that in the case of 
foreign air transportation free or reduced-rate transportation may be provided 
tosuch persons and under such circumstances as will promote the public interest 
nd as may be specified in regulations of the Authority. 


NOTICE OF TARIFF CHANGE 


) No change shall be made in any rate, fare, or charge, or any classification, 
ile, regulation, or practice affecting such rate, fare, or charge, or the value 
f the service thereunder, specified in any effective tariff of any air carrier or 
foreign air carrier, except after 30 days’ notice of the proposed change filed, 
printed, and made available to the public in accordance with subsection (a) 
if this section. Such notice shall plainly state the change proposed to be made 
and the time such change will take effect. The Authority may be in the public 
interest, by regulation or otherwise, allow such change upon notice less than 
that herein specified, or modify the requirements of this section with respect 
\o filing and posting of tariffs, either in particular instances or by general order 
ipplicable to special or peculiar circumstances or conditions. 


FILING OF DIVISIONS OF RATES AND CHARGES REQUIRED 


d) Every air earrier or foreign air carrier shall keep currently on file with 
the Authority, if the Authority so requires, the established divisions of al! joint 
rates, fares, and charges for air transportation in which such air carrier or for- 
eign air carrier participates. 


RATES FOR CARRIAGE OF PERSONS AND PROPERTY 
CARRIER’S DUTY TO PROVIDE SERVICE, RATES, AND DIVISIONS 
Sec. 804. (a) It shall be the duty of every air carrier and every foreign air 
Carrier to provide and furnish air transportation, as authorized by its certificate, 
lipon reasonable request therefor and to provide reasonable through service in 
47965—_54—_-3 
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such air transportation in connection with other air carriers; to provide saf, 
and adequate service, equipment, and facilities in connection with such transpor. 
tation; to establish, observe, and enforce just and reasonable individual ang 
joint rates, fares, and charges, and just and reasonable classifications, rules 
regulations, and practices relating to such air transportation; and, in case o 
such joint rates, fares, and charges, to establish just, reasonable, and equitable 
divisions thereof as between air carriers participating therein which shall not 
unduly prefer or prejudice any of such participating air carriers. 


DISCRIMINATION 


(b) No air carrier or foreign air carrier shall make, give, or cause any undue or 
unreasonable preference or advantage to any particular person, port, locality, or 
description of traffic in air transportation in any respect whatsoever or subject 
any particular person, port, locality, or description of traffic in air transportatioy 
to any unjust discrimination or any undue or unreasonable prejudice or disad. 
vantage in any respect whatsoever. 


EXTENSIONS OF CREDIT 


(c) Nothing in this Act shall prohibit an air carrier or a foreign air carrier 
from extending credit, for such reasonable periods and subject to such reason- 
able terms and conditions as the Authority may by regulations prescribe, to such 
persons as, in the judgment of such carrier, may appear to be proper credit 
risks. 

TRANSPORTATION OF MAIL 


CONTINUATION AND TERMINATION OF MAIL CONTRACTS 


Sec. 305. (a) Each subsisting contract between the United States and any 
person for the carriage of mail, entered into or continued under the provisions 
of the Air Mail Act of 1934, as amended, and each subsisting contract for the 
carriage of mail by aircraft in Alaska, shall be continued in effect until can. 
celed in accordance with this subsection. Each such contract shall be canceled 
upon the issuance to the holder of such contract of a certificate of public con- 
venience and necessity authorizing the transportation of mail by aireraft be- 
tween the points covered by such contract, or upon a determination by the Av- 
thority that such certificate should not be issued. Where rates were not fixed 
under section 406 of the Civil Aeronautics Act of 1938 and the Authority has not 
fixed rates under section 306 of this Act, the Postmaster General shall pay com- 
pensation for the transportation of mail by aircraft at the rates provided by each 
such contract, or, where rates have been heretofore or shall hereafter be fixed 
by orders of the Interstate Commerce Commission, pursuant to proceedings in- 
stituted prior to the date of enactment of the Civil Aeronautics Act of 1938, 


shall pay compensation for such transportation in accordance with such orders 
as if this Act had not been enacted. 


CONTINUATION AND TERMINATION OF FOREIGN MAIL CONTRACTS 


(b) Each subsisting contract between the United States and any person here- 
tofore entered into under the provisions of the Act of March 8, 1928, as amended 
(45 Stat. 248), shall be continued in effect until canceled in accordance with this 
subsection. Each such contract shall be canceled upon the issuance of a certificate 
of public convenience and necessity to the holder of such contract authorizing the 
transportation of mail by aircraft between the points covered by such contract, 
or upon the effective date of any order of the Authority hereunder fixing a fair 
and reasonable rate of compensation for the transportation of mail by aircraft 
between the points covered by such contract, whichever is later, or upon a de 
termination by the Authority that such certificate should not be issued. 


TERMINATION OF BONDS 


(c) Upon the cancellation, pursuant to the provisions of this Act, of any con- 
tract for the transportation of mail by aircraft, the bond or bonds required from 
the holder thereof shall terminate and cease to be effective, and such holder 
and his or its surety or sureties thereon shall be released and discharged from 
all obligations thereunder, and all securities deposited with such bond or bonds 
shall forthwith be returned to such holder: Provided, That the foregoing provi- 
sion shall not be construed to terminate or make ineffective any bond or bonds 





Vide Safe 
transpor. 
dual ang 
IS, Tules, 
1 Case of 
equitable 
shall not 


undue or 
cality, or 
r subject 
bOrtation 
Or disad- 


r Carrier 
1 reason- 
, to such 
r credit 


and any 
“OVisions 
for the 
ntil can- 
canceled 
blie con- 
‘raft be- 
the Av- 
1ot fixed 
has not 
ay com- 
by each 
be fixed 
lings in- 
of 1938, 
h orders 


on here- 
mended 
yith this 
rtificate 
zing the 
‘ontract, 
g a fair 
aircraft 
nm a de- 


ny con- 
ed from 

holder 
2d from 
r bonds 
ge provi- 
r bonds 


REVISION OF CIVIL AERONAUTICS ACT 21 


of such holder, or to release or discharge from any obligation thereunder such 
nolder or his or its surety or sureties thereon, in respect of any matter arising 
prior to the date of the cancellation of such contract, and such holder or his 
or its surety or sureties thereon shall not be released or discharged prior to dis- 
position of any such matter: Provided further, That nothing in this Act shall be 
construed to affect any right which may have accrued to any air carrier prior 
to the date of cancelation, pursuant to the provisions of this Act, of any contract 
for the transportation of mail by aircraft. 


RULES AND REGULATIONS 


(d) The Postmaster General is authorized to make such rules and regulations, 
not inconsistent with the provisions of this Act, or any order, rule, or regulation 
made by the Authority thereunder, as may be necessary for the safe and expedi- 
tious carriage of mail by aircraft. 


MAIL SCHEDULES 


(e) Each air carrier shall, from time to time, file with the Authority and the 
Postmaster General a statement showing the points between which such air car- 
rier is authorized to engage in air transportation, and all schedules, and all 
changes therein, of aircraft regularly operated by the carrier between such points, 
setting forth in respect of each such schedule the points served thereby and the 
the time of arrival and departure at each such point. The Postmaster General 
may designate any such schedule for the transportation of mail between the 
points between which the air carrier is authorized by its certificate to transport 
mail, and may, by order, require the air carrier to establish additional schedules 
for the transportation of mails between the points. Except upon ten days’ notice 
thereof filed as herein provided, no change shall be made in any schedule desig- 
nated or ordered to be established by the Postmaster General: Provided, That 
the authority may permit changes to be made prior to the expiration of such ten- 
day period if the public interest so requires. The Postmaster General may by 
order disapprove any such change, or alter, amend, or modify any such schedule 
or change. No order of the Postmaster General under this subsection shall be- 
come effective until ten days after its issuance. Any person who would be ag- 
grieved by any such order of the Postmaster General under this subsection may, 
before the expiration of such ten-day period, apply to the Authority, under 
such regulations as it may prescribe, for a review of such order. The Authority 
may review, and, if the public convenience and necessity so require, amend, 
revise, suspend, or cancel such order; and, pending such review and the deter- 
mination thereof, may postpéne the effective date of such order. The Authority 
shall give preference to proceedings under this subsection over all other pro- 
ceedings pending before it. No air carrier shall transport mail in accordance 
with any schedule other than a schedule designated or ordered to be estab- 
lished under this subsection for the transportation of mail. 


MAXIMUM MAIL LOAD 


(f) The Authority may fix the maximum mail load for any schedule or for 
any aircraft or any type of aircraft; but in the event that mail in excess of the 
maximum load is tendered by the Postmaster General for transportation by any 
air carrier in accordance with any schedule designated or ordered to be estab- 
lished by the Postmaster General under subsection (e) of this section for the 
transportation of mail, such air carrier shall, to the extent such air carrier is 
reasonably able as determined by the Authority, furnish facilities sufficient to 
transport, and shall transport, such mail as nearly in accordance with such 
schedule as the Authority shall determine to be possible. 


TENDER OF MAIL 


(g) From and after the issuance of any certificate authorizing the transporta- 

tion of mail by aircraft, the Postmaster General shall tender mail to the holder 
thereof, to the extent required by the Postal Service, for transportation between 
the points named in such certificate for the transportation of mail, and such 
mail shall be transported by the air carrier holding such certificate, subject to 
requirements established by the Authority, under subsection (f) of this section, 
in accordance with such rules, regulations, and requirements as may be pro- 
mulzated by the Postmaster General under this section. 
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FOREIGN POSTAL ARRANGEMENTS 


(h) (1) Nothing in this Act shall be deemed to abrogate or affect any arra 
ment made by the United States with the postal administration of any { 
country with respect to transportation of mail by aircraft, or to impair 
authority of the Postmaster General to enter into any such arrangement with 
postal administration of any foreign country. 

(2) The Postmaster General may, in any case where service may be ne 
by a person not a citizen of the United States who may not be obligat: 
transport the mail for a foreign country, make arrangements, without advert 
with such person for transporting mail by aircraft to or within any { 
country. 


TRANSPORTATION OF FOREIGN MAIL 


(i) (1) Any air carrier holding a certificate to engage in foreign air tra 
portation and transporting mails of foreign countries shall transport such 
subject to control and regulation by the United States. The Postmaster G 
eral shall from time to time fix the rates of compensation that shall be charg 
the respective foreign countries for the transportation of their mails by s 
air carriers, and such rates shall be put into effect by the Postmaster Gen 
in accordance with the provisions of the postal convention regulating the post 
relations between the United States and the respective foreign countries, or as 
provided hereinafter in this subsection. Im any case where the Postmaster 
General deems such action to be in the public interest, he may approve rates 
vided in arrangements between any such air carrier and any foreign country 
covering the transportation of mails of such country, under which mails of such 
country have been carried on scheduled operations prior to January 1, 1938, or 
in extension or modifications of such arrangements, and may permit any such 
air carrier to enter into arrangements with any foreign country for the trans 
portation of its mails at rates fixed by the Postmaster General in advance of 
the making of any such arrangement. The Postmaster General may authorize 
any such air carrier, under such limitations as the Postmaster General may 
prescribe, to change the rates to be charged any foreign country for the tra 
portation of its mails by such air carrier within that country or between that 
country and another foreign country. 

(2) In any case where such air carrier has an arrangement with any foreign 
country for transporting its mails, made or approved in accordance with the 
provisions of subparagraph (1) of this subsection, it shall collect its com- 
pensation from the foreign country under its arrangement, and in case of the 
absence of any arrangement between the air carrier and the foreign country 
consistent with this subsection, the collections made from the foreign country 
by the United States shall be for the account of such air carrier: Provided, That 
no such air carrier shall be entitled to receive compensation both from such for- 
eign country and from the United States in respect of the transportation of the 
same mail or the same mails of foreign countries. 

(3) In the case of any air carrier holding a contract under the provisions 
of the Act of March 8, 1928, as amended (45 Stat. 248), providing for the ca 
riage of mails of foreign countries for the account of the United States, this 
subsection shall apply only upon the cancellation of such contract as provided 
in this section. 

EVIDENCE OF PERFORMANCE OF MAIL SERVICE 


(j) Air carriers transporting or handling United States mail shall submit, 
under oath, when and in such form as may be required by the Postmaster 
General, evidence of the performance of mail service; and air carriers trans- 
porting or handling mails of foreign countries shall submit, under oath, when 
and in such form as may be required by the Postmaster General, evidence of the 
amount of such mails transported or handled, and the compensation payable 
and received therefor. 


EMERGENCY MAIL SERVICE 


(k) In the event of emergency caused by flood, fire, or other calamitous visi- 
tation, the Postmaster General is authorized to contract, without advertising, 
for the transportation by aircraft of any or all Classes of mail to or from local- 
ities affected by such calamity, where available facilities of persons authorized 
to transport mail to or from such localities are inadequate to meet the require- 
ments of the postal service during such emergency. Such contracts may be only 
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at 


for such periods as may be necessitated, for the maintenance of mail service, 
py the inadequacy of such other facilities. No operation pursuant to any such 
~ontract, for such period, shall be deemed air transportation within the purview 
of this Act. Payment of compensation for service performed under such con- 
tracts Shall be made, at rates provided in such contracts, from appropriations 
for the transportation of mail by the means normally used for transporting 
the mail transported under such contracts. 


EXPERIMENTAL AIRMAIL SERVICE 


(1) Nothing contained in this Act shall be construed to repeal in whole or in 
part the provisions of section 6 of the Act entitled “An Act to provide for experi- 
mental airmail service, to further develop safety, efficiency, economy, and for 
other purposes”, approved April 15, 1938. The transportation of mail under 
contracts entered into under such section shall not, except for subsections 401 (1) 
and 416 (b), be deemed to be “air transportation” as used in this Act, and the 
rates of compensation for such transportation of mail shall not be fixed under 
this Act. 

FREE TRAVEL FOR POSTAL EMPLOYEES 


(m) Every air carrier carrying the mails shall carry on any plane that it 
operates Without charge therefor, the persons in charge of the mails when on 
duty, and such duly accredited agents and officers of the Post Office Department, 
and post-office inspectors while traveling on official business relating to the 
transportation of mail by aircraft, as the Authority may by regulation prescribe, 
upon the exhibition of their credentials. 


RATES FOR TRANSPORTATION OF MAIL 
AUTHORITY TO FIX RATES 


Seo. 306. (a) The Authority is empowered and directed, upon its own initiative 
or upon petition of the Postmaster General or an air carrier, (1) to fix and de- 
termine from time to time, after notice and opportunity for hearing, the fair 
and reasonable rates of compensation for the transportation of mail by air- 
craft, the facilities used and useful therefor, and the services connected therewith 
(including the transportation of mail by an air carrier by other means than air- 
craft Whenever such transportation is incidental to the transportation of mail 
by aireraft or is made necessary by conditions of emergency arising from air- 
craft operation), by each holder of a certificate authorizing the transportation of 
mail by aircraft, and to make such rates effective from such date as it shall 
determine to be proper; (2) to prescribe the method or methods by aircraft- 
mile, pound-mile, weight, space, or any combination thereof, or otherwise, 
for ascertaining such rates of compensation for each air carrier or class of air 
carrier; and (38) to publish the same; and the rates so fixed and determined 
shall be paid by the Postmaster General from appropriations for the trans- 
portation of mail by aircraft. Pending determination of mail rates, as provided 
herein, for a newly authorized service or extension of service in air transporta- 
tion, the Authority is empowered to fix and determine an advance tentative and 
temporary mail rate for such service or extension of service, subject to retro- 
active readjustment in conformity with the mail rates subsequently fixed and 
determined, after notice and opportunity for hearing, as provided herein; and 
such advance tentative and temporary mail rates so fixed and determined shall 
be paid by the Postmaster General from appropriations for the transportation 
of mail by aircraft. 

RATEMAKING ELEMENTS 


(b) In fixing and determining fair and reasonable rates of compensation under 
this section, the Authority, considering the conditions peculiar to transportation 
by aircraft and to the particular air carrier or class of air carriers, may fix 
different rates for different air carriers or classes of air carriers, and different 
classes of service. In determining the rate in each case, the Authority shall take 
into consideration, among other factors, the condition that such air carriers may 
hold and operate under certificates authorizing the carriage of mail only by pro- 
viding neeessary and adequate facilities and service for the transportation of 
mail; such standards respecting the character and quality of service to be 
rendered by air carriers as may be prescribed by or pursuant to law; and the 
heed of each such air carrier for compensation for the transportation of mail 
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sufficient to insure the performance of such service, and, together with all other 
revenue of the air carrier, to enable such air carrier under honest, economical, anq 
efficient management, to maintain and continue the development of air trans. 
portation to the extent and of the character and quality required in the public 
interest for the commerce of the United States, the Postal Service, and the 
national defense. 


STATEMENT OF POSTMASTER GENERAL AND CARRIER 


(c) Any petition for the fixing of fair and reasonable rates of compensation 
under this section shall include a statement of the rate the petitioner believes to 
be fair and reasonable. The Postmaster General shall introduce as part of 
the record in all proceedings under this section a comprehensive statement of 
all service to be required of the air carrier and such other information in his 
possession as may be deemed by the Authority to be material to the inquiry. 


WEIGHING OF MAIL 


(d) The Postmaster General may weigh the mail transported by aircraft and 
make such computations for statistical and administrative purposes as may 
be required in the interest of the mail service. The Postmaster General js au- 
thorized to employ such clerical and other assistance as may be required in con. 
nection with proceedings under this Act. If the Authority shall determine that 
it is necessary or advisable, in order to carry out the provisions of this Act, to 
have additional and more frequent weighing of the mails, the Postmaster Gen. 
eral, upon request of the Authority, shall provide therefor in like manner, but 
such weighing need not be for continuous periods of more than thirty days. 


AVAILABILITY OF APPROPRIATIONS 


(e) Except as otherwise provided in section 305 (k), the unexpended balances 
of all appropriations for the transportation of mail by aircraft pursuant to 
contracts entered into under the Air Mail Act of 1934, as amended, and the 
unexpended balances of all appropriations available for the transportation of mail 
by aircraft in Alaska, shall be available, in addition to the purposes stated in 
such appropriations, for the payment of compensation by the Postmaster Gen- 
eral, as provided in this Act, for the transportation of mail by aircraft, the 
facilities used and useful therefor, and the services connected therewith, be- 
tween points in the continental United States or between points in Hawaii or 
in Alaska or between points in the continental United States and points in 
Canada within one hundred and fifty miles of the international boundary line. 
Except as otherwise provided in section 305 (k), the unexpended balances of 
all appropriations for the transportation of mail by aircraft pursuant to contracts 
entered into under the Act of March 8, 1928, as amended, shall be available, in 
addition to the purposes stated in such appropriations, for payment to be made 
by the Postmaster General, as provided by this Act, in respect of the trans- 
portation of mail by aircraft, the facilities used and useful therefor, and the 
services connected therewith, between points in the United States and points 
outside thereof, or between points in the continental United States and Territories 
or possessions of the United States, or between Territories or possessions of 
the United States. 


PAYMENTS TO FOREIGN AIR CARRIERS 


(f) In any case where air transportation is performed between the United 
States and any foreign country, both by aircraft owned or operated by one or 
more air carriers holding a certificate under this title, and by aircraft owned or 
operated by one or more foreign air carriers, the Postmaster General shall not 
pay to or for the account of any such foreign air carrier a rate of compensation 
for transporting mail by aircraft between the United States and such foreign 
country, which, in his opinion, will result (over such reasonable period as the 
Postmaster General may determine, taking account of exchange fluctuations and 
other factors) in such foreign air carrier receiving a higher rate of compensation 
for transporting such mail than such foreign country pays to air carriers for 
transporting its mail by aircraft between such foreign country and the United 
States, or receiving a higher rate of compensation for transporting such mail 
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than a rate determined by the Postmaster General to be comparable to the rate 
such foreign country pays to air carriers for transporting its mail by aircraft 
hetween such foreign country and an intermediate country on the route of such 
ait carrier between such foreign country and the United States. 


ACCOUNTS, RECORDS, AND REPORTS 
FILING OF REPORTS 


Sec, 307. (a) The Authority is empowered to require annual, monthly, period- 
ical, and special reports from any air carrier; to prescribe the manner and form 
in which such reports shall be made; and to require from any air carrier specific 
answers to all questions upon which the Authority may deem information to be 
necessary. Such reports shall be under oath whenever the Authority so requires. 
The Authority may also require any air carrier to file with it a true copy of each 
or any contract, agreement, understanding, or arrangement between such air 
carrier and any other carrier or person, in relation to any traffic affected by 
the provisions of this Act. 


DISCLOSURE OF STOCK OWNERSHIP 


(b) Each air carrier shall submit annually, and at such other times as the 
Authority shall require, a list showing the names of each of its stockholders or 
members holding more than 5 per centum of the entire capital stock or capital, as 
the case may be, of such air carrier, together with the name of any person for 
whose account, if other than the holder, such stock is held; and a report setting 
forth a description of the shares of stock, or other interest, held by such air 
carrier, or for its account, in persons other than itself. 


DISCLOSURE OF STOCK OWNERSHIP BY OFFICER OR DIRECTOR 


(c) Each officer and director of an air carrier shall annually and at such 
other times as the Authority shall require transmit to the Authority a report 
describing the shares of stock or other interests held by him in any air carrier, 
any person engaged in any phase of aeronautics, any underwriter, or any com- 
mon carrier, and in any person whose principal business, in purpose or in fact, 
is the holding of stock in, or control of, air carriers, other persons other than 
individuals engaged in any phase of aeronautics, underwriters, or common 
carriers, 


FORM OF ACCOUNTS 


(ad) The Authority shall prescribe the forms of any and all accounts, records, 
and memoranda to be kept by air carriers, including the accounts, records, and 
memoranda of the movement of traffic, as well as of the receipts and expenditures 
of money, and the length of time such accounts, records, and memoranda shall be 
preserved ; and it shall be unlawful for air carriers to keep any accounts, records, 
or memoranda other than those prescribed or approved by the Authority: Pro- 
vided, That any air carrier may keep additional accounts, records, or memoranda 
if they do not impair the integrity of the accounts, records, or memoranda pre- 
scribed or approved by the Authority and not constitute an undue financial burden 
on such air carrier. 

INSPECTION OF ACCOUNTS AND PROPERTY 


(e) The Authority shall at all times have access to all lands, buildings, and 
equipment of any carrier and to all accounts, records, and memoranda, includ- 
ing all documents, papers, and correspondence, now or hereafter existing, and 
kept or required to be kept by air carriers; and it may employ special agents 
or auditors, who shall have authority under the orders of the Authoritw to 
inspect and examine any and all such lands, buildings, equipment, accounts, 
records, and memoranda. The provisions of this section shall apply, to the 
extent found by the Authority to be reasonably necessary for the administration 
of this Act, to persons having control over any air carrier, or affiliated with any 


air carrier within the meaning of section 5 (8) of the Interstate Commerce Act, 
as amended. 
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CONSOLIDATION, MERGER, AND ACQUISITION OF CONTROL 
ACTS PROHIBITED 


Sec. 308. (a) It shall be unlawful, except as provided in title V of this , 
or unless approved by order of the Authority as provided in this section 

(1) for two or more air carriers, or for any air carrier and any ot! 

common carrier or any person engaged in any other phase of aeronautics 
to consolidate or merge their properties, or any part thereof, into one pers 
for the ownership, management, or operation of the properties there 

in separate ownership ; 

(2) for any air carrier, any person controlling an air carrier, any othe 
common earrier, or any person engaged in any other phase of aeronautics 
to purchase, lease, or contract to operate the properties or any substantia 
part thereof, of any air carrier ; 

(3) for any air carrier or person controlling an air carrier to purchas 
lease, or contract to operate the properties, or any substantial part thereof 
of any person engaged in any phase of aeronautics otherwise than 
air carrier ; 

(4) for any foreign air carrier or person controlling a foreign air carrik 
to acquire control, in any manner whatsoever, of any citizen of the Unite 
States engaged in any phase of aeronautics ; 

(5) for any air carrier or person controlling an air carrier, any commo! 
earrier, or any person engaged in any other phase of aeronautics, to acquir 
eontrol of any air carrier in any manner whatsoever ; 

(6) for any air carrier or person controlling an air carrier to acquire 
eontrol, in any manner whatsoever, of any person engaged in any phase 
of aeronautics otherwise than as an air carrier; or 

(7) for any person to continue to maintain any relationship established 
in violation of any of the foregoing subdivisions of this subsection. 


POWER OF AUTHORITY 


(b) Any person seeking approval of a consolidation, merger, purchase, lease, 
operating contract, or acquisition of control, specified in subsection (a) of this 
section, shall present an application to the Authority and thereupon the Au 
thority shall notify the persons involved in the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control, and any other persons known 
to have a substantial interest in the proceeding, of the time and place of a 
public hearing. Unless, after such hearing, the Authority finds that the consoli- 
dation, merger, purchase, lease, operating contract, or acquisition of control wil 
not be consistent with the public interest or that the conditions of this section 
will not be fulfilled, it shall by order approve such consolidation, merger, pur 
chase, lease, operating contract, or acquisition of control, upon such terms and 
conditions as it shall find to be just and reasonable and with such modifications 
as it may prescribe: Provided, That the Authority shall not approve any con 
solidation, merger, purchase, lease, operating contract, or acquisition of contro! 
which would result in creating a monopoly or monopolies and thereby restrain 
competition or jeopardize another air carrier not a party to the consolidation, 
merger, purchase, lease, operating contract, or acquisition of control: Provided 
further, That if the applicant is a carrier other than an air carrier or affiliated 
therewith within the meaning of section 5 (8) of the Interstate Commerce Act 
as amended, such applicant shall for the purposes of this section be considere: 
an air carrier and the Authority shall not enter such an order of approval 
unless it finds that the transaction proposed will promote the public interest 
by enabling such carrier other than an air carrier to use aircraft to public ad 
vantage in its operation and will not restrain competition. 


INTERESTS IN GROUND FACILITIES 


(c) The provisions of this section and section 309 shall not apply with respect 
to the acquisition or holding by any air carrier, or any officer or director thereof, 
of (1) any interest in any ticket office, airport, hangar, or other ground facility 
reasonably incidental to the performance by such air carrier of any of its 
services, or (2) any stock or other interest or any office or directorship in any 
person whose principal business is the maintenance or operation of any such 
ticket office, airport, hangar, or other ground facility. 
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JURISDICTION OF ACCOUNTS OF NONCARRIERS 


(d) Whenever, after the effective date of this section, a person, not an air 
carrier, is authorized, pursuant to this section, to acquire control of an air car- 
rier, such person thereafter shall, to the extent found by the Authority to be 
reagsonably necessary for the administration of this Act, be subject, in the same 
manner as if such person were an air carrier, to the provisions of this Act relat- 
ng to accounts, records, and reports, and the inspection of facilities and records, 
including the penalties applicable in the case of violations thereof. 


INVESTIGATIONS OF VIOLATIONS 


(e) The Authority is empowered, upon complaint or upon its own initiative, to 
investigate and, after notice and hearing, to determine whether any person is 
violating any provision of subsection (a) of this section. If the Authority finds 
after such hearing that such person is violating any provision of such subsection, 
t shall by order require such person to take such action, consistent with the 
provisions of this Act, as may be necessary in the opinion of the Authority, to 
pre vent further violation of such provision. 


PROHIBITED INTERESTS 
INTERLOCKING RELATIONSHIPS 


Sec. 309. (a) It shall be unlawful, unless such relationship shall have been 
approved by order of the Authority upon due showing, in the form and manner 
prescribed by the Authority, that the public interest will not be adversely affected 
thereby— 

(1) for any carrier to have and retain an officer or director who is an 
officer, director, or member of, or who controls, any other person— 

(A) who is a common or contract carrier ; 

(B) who is an underwriter ; 

(C) who is a person (other than an individual) engaged in any phase 
of aeronautics : or 

(D) whose principal business, in purpose or in fact, is the holding 
of stock in, or control of, (i) any person or persons (other than an 
individual) engaged in any phase of aeronautics, or (ii) any common 
or contract carrier or carriers. 

(2) for any air carrier, knowingly and willfully to have and retain an 
officer or director— 

(A) who has a representative or nominee who represents such officer 
or director as an officer, director, or member of, or in controlling, any 
person (Other than such air carrier) specified in subparagraph (A), 
(B), (C), or (D) of paragraph (1); or 

(B) who is a representative or nominee of any person (other than 
such air carrier) specified in subparagraph (A), (B), (C), or (D) of 
paragraph (1), or of any person who is an officer, director, or member of, 
or who controls, any person (other than such air carrier) specified in 
any such subparagraph. 

(8) for any person who is an officer or director of an air carrier— 

(A) to hold the position of officer, director, or member of, or to 
control, any person (other than such air carrier) specified in subpara- 
graph (A), (B), (C), or (D) of paragraph (1) ; 

(B) to have a representative nominee who represents such person 
as an officer, director, or member of, or in controlling, any person (other 
than such air carrier) specified in subparagraph (A), (B), (C), or (D) 
of paragraph (1); or 

(C) to be a representative or nominee of any person (other than such 
air carrier) specified in subparagraph (A), (B), (C), or (D) of para- 
graph (1), or of any person who is an officer, director, or member of, 
or who controls, any person (other than such air carrier) specified in 
any such subparagraph. 


TERMS AND CONDITIONS 


(b) An order of approval under subsection (a) shall be subject to such terms 
and conditions as the Authority shall find to be and shall prescribe as just and 
reasonable. 
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PROFIT FROM TRANSFER OF SECURITIES 


(c) After this section takes effect it shall be unlawful for any officer ¢, 
director of any air carrier to receive for his own benefit, directly or indirect} 
any money or thing of value in respect of negotiation, hypothecation, or sale of 
any securities issued or to be issued by such carrier, or to share in any of the 
proceeds thereof. 


ISSUANCE OF SECURITIES ; ASSUMPTION OF OBLIGATIONS 


(ad) The Authority shall exercise, in regard to the issuance of securities or 
the assumption of obligations by any air carrier, powers similar in every respec 
to the power exercised by the Interstate Commerce Commission, in regard to the 
issuance of securities or the assumption of obligations by rail carriers, under 
the provisions of chapter 91, section 439 of the Act approved February 28, 1929 
as amended by the provisions of chapter 498, section 2 of the Act approved August 
9, 1925 (title 49, U. S. C., 1940, section 20a). 


LOANS AND FINANCIAL AID 


Sec. 310. The Authority is empowered to approve or disapprove, in whole or 
in part, any and all applications made after the effective date of this section for 
or in connection with any loan or other financial aid from the United States or 
any agency thereof to, or for the benefit of, any air carrier. No such loan or 
financial aid shall be made or given without such approval, and the terms and 
conditions upon which such loan or financial aid is provided shall be prescribed 
by the Authority. 

METHODS OF COMPETITION 


Sec. 311. The Authority may, upon its own initiative or upon complaint by any 
air carrier or foreign air carrier, if it considers that such action by it would be 
in the interest of the public, investigate and determine whether any air carrier 
or foreign air carrier has been or is engaged in unfair or deceptive practices or 
unfair methods of competition in or affecting air transportation. If the Author. 
ity shall find, after notice and opportunity for hearing, that such air carrier or 
foreign air carrier is engaged in such unfair or deceptive practices or unfair 
methods of competition, it shall order such air carrier or foreign air carrier to 
cease and desist from such practices or methods of competition. 


PooLING AND OTHER AGREEMENTS 
FILING OF AGREEMENTS REQUIRED 


Sec. 312. (a) Every air carrier may, and to the extent required by regulations 
or orders of the Authority shall, file with the Authority a true copy, or, if oral, 
a true and complete memorandum, of every contract or agreement (whether en- 
forceable by provisions for liquidated damages, penalties, bonds, or otherwise) 
affecting air transportation and in force on the effective date of this section or 
hereafter entered into, or any modification or cancellation thereof, between such 
air carrier and any other air carrier, foreign air carrier, or other carrier for 
pooling or apportioning earnings, losses, traffic, service, or equipment, or relating 
to the establishment of transportation rates, fares, charges, or classifications, 
or for preserving and improving safety, economy, and efficiency of operation, or 
for controlling, regulating, preventing, or otherwise eliminating destructive, 
oppressive, or wasteful competition, or for regulating stops, schedules, and char- 
acter of service, or for other cooperative working arrangements. Such regula- 
tions of the Authority shall require the filing of a copy or memorandum of every 
such contract or agreement with respect to rates, fares, charges, or classifica- 
tions, and of every other such contract or agreement where the filing thereof is, in 
the opinion of the Authority, necessary in the public interest. 


DISAPPROVAL OR APPROVAL BY AUTHORITY 


(b) The Authority shall by order disapprove any such contract or agreement 
or any modification thereof, whether or not previously approved by it, that it 
finds to be inconsistent with the public interest or in violation of this Act and 
shall by order approve any such contract or agreement or any modification 
thereof that it finds to be not inconsistent with the public interest and not in 
violation of this Act; except that the Authority may not approve any contract 
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or agreement between an air carrier not directly engaged in the operation of 
aircraft in air transportation and a common carrier subject to the Interstate 
Commerce Act, as amended, governing the compensation to be received by such 
common carrier for transportation services performed by it. However, the 
Authority May without prejudice elect to take no action with respect to a 
contract or agreement or any modification thereof if it promptly so advises 
the parties thereto, but in such case if any such party petitions the Authority 
to take action, the Authority shall approve or disapprove the contract or 
agreement or modification thereof in accordance with this section. No order 
of disapproval shall be entered except after notice and opportunity for hearing. 
The filing of a copy or memorandum of a contract or agreement or modification 
thereof with the Authority shall not affect the question of the lawfulness or 
unlawfulness, under any other provision of law, of anything done pursuant to 
such contract or agreement or modification thereof prior to the time the Authority 
acts in approving or disapproving such contract or agreement or modification 
thereof. 


UNLAWFUL WHEN DISAPPROVED 


(c) An order of disapproval under subsection (b) of this section shall, effective 
upon such date as may be fixed in such order, make it unlawful, under this Act, 
to carry out such contract or agreement in the respects specified in such order. 


ForM or CONTROL 


Sec. 313. For the purposes of this title, whenever reference is made to control, 
it is immaterial whether such control is direct or indirect. 


LEGAL RESTRAINTS 


Sec, 314. Any person affected by any order made under section 308, 309, or 
312 of this Act shall be, and is hereby, relieved from the operations of the 
“antitrust laws,” as designated in section 1 of the Act entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914, and of all other restraints or pro- 
hibitions made by, or imposed under, authority of law, insofar as may be neces- 
sary to enable such person to do anything authorized, approved, or required by 
such order. 


Inquiry INTo ArR-CARRIER MANAGEMENT 


Sec. 815. For the purpose of exercising and performing its powers and duties 
under this Act, the Authority is empowered to inquire into the management 
of the business of any air carrier and, to the extent reasonably necessary for 
any such inquiry, to obtain from such carrier, and from any person controlling 
or controlled by, or under common control with, such air carrier, full and com- 
plete reports and other information. 


CLASSIFICATION AND EXEMPTION OF CARRIERS 
CLASSIFICATION 


Sec, 316. (a) The Authority may from time to time establish such just and 
reasonable classifications or groups of air carriers for the purposes of this 
title as the nature of the services performed by such air carriers shall require; 
and such just and reasonable rules, and regulations, pursuant to and consistent 
with the provisions of this title, to be observed by each such class or group, as 
the Authority finds necessary in the public interest. 


EXEMPTIONS 


(b) (1) The Authority, from time to time and to the extent necessary, may 
(except as provided in paragraph (2) of this subsection) exempt from the re- 
quirements of this title or any provision thereof, or any rule, regulation, term, 
condition, or limitation prescribed thereunder, any air carrier or class of air 
carriers, if it finds that the enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is or would be an undue burden 
on such air carrier or class of air carriers and is not in the public interest. 

(2) The Authority shall not exempt any air carrier from the requirement 
of subsection (a) of section 301 of this title except (A) to the extent that the 
air transportation performed by such air carrier is’ performed with aircraft, 
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the maximum gross takeoff weight of which does not exceed twelve thous 
five hundred pounds, or (B) where such air carrier holds a certificate of ey 
venience and necessity and such exemption is issued for the purpose of permittine 
such air carrier temporarily to supplement the service authorized thereby. Any 
exemption issued under section 416 of the Civil Aeronautics Act of 1938, as 
amended, which would be prohibited by this section, if not terminated by {he 
Authority, is hereby terminated one hundred and eighty days after the date 
on which this section becomes effective. The Authority shall not exempt 
air carrier from any provision of subsection (1) of section 301 of this title 
except that (A) any air carrier not engaged in scheduled air transportation. 
and (B), to the extent that the operations of such air carrier are conducted 
during daylight hours, any air carrier engaged in scheduled air transportation. 
may be exempted from the provisions of paragraphs (1) and (2) of such 
subsection if the Authority finds, after notice ard opportunity for hearing. 
that, by reason of the limited extent of, or unus,ial circumstances affecting. 
the operations of any such air carrier, the enforcement of such paragraphs js 
or would be such an undue burden on such air carrier as to obstruct its develop 
ment and prevent it from beginning or continuing operations, and that the 
exemption of such air carrier from such paragraphs would not adversely affect 
the public interest: Provided, That nothing in this subsection shall be deemed 
to authorize the Authority to exempt any air carrier from any requirement of 
this title, or any provision thereof, or any rule, regulation, term, condition, or 
limitation prescribed thereunder which provides for maximum flying hours for 
pilots or copilots. 


nd 
( 


y 


TITLE IV—AIR CONTRACTOR ECONOMIC REGULATION 
LICENSES OF AIR CONTRACTORS 
LICENSES REQUIRED 


Sec. 401. (a) No person shall engage in any air commerce as an air contractor 
unless there is in force a license issued by the Authority authorizing such person 
to engage in such commerce. No license to engage in any interstate air com- 
merece shall be issued under this section to any person who is not a citizen 
of the United States, and no such person shall engage in such air commerce. 


APPLICATION FOR LICENSE 


(b) Application for a license (1) shall be made in writing to the Authority 
and shall be verified; (2) shall contain a detailed description of the points 
between which or the territory within which operations are proposed, the type 
of operation proposed, the type or types of aircraft proposed to be utilized, aud, 
in the case of an application for the carriage of goods, the commodity or com- 
modities or classes thereof proposed to be transported; (3) shall be accompanied 
by copies of any written contracts for the carriage of goods which the applicant 
has entered into and under the terms of which the applicant proposes to 
operate; and (4) shall be in such form as the Authority may by regulations 
require. 

NOTICE AND HEARING 


(c) Upon the filing of any such application, the Authority shall give due 
notice thereof (1) to the public by posting a notice of such application in 
the office of the secretary of the Authority, and (2) to such persons as the 
Authority may by regulation determine. Any interested person may within 
30 days file with the Authority a protest or memorandum of opposition to or 
in support of the issuance of a license. A public hearing shall be held on such 
application if the applicant, or any person having a substantial interest in 
the proceeding, shall so request within such time, and the Authority shall dispose 
of such application as speedily as possible. 


ISSUANCE OF LICENSE 


(d) The Authority shall issue a license authorizing the whole or any part 
of the air commerce covered by the application, if it finds that the applicant 
is fit, willing, and able properly to perform such air commerce in conformity 
with the provisions of this Act and the rules, regulations, and requirements of 
the Authority hereunder, and that such air commerce, and the performance 
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thereof by the applicant, would not adversely affect the public interest; other- 
wise such application shall he denied. The Authority may issue a license to an 
air contractor with limitations of duration if it finds the publie interest requires 
such limitations ; but where the application was made for a license of unlimited 
duration the applicant may reject such limited license if such right of rejection 
is exercised Within a reasonable time as prescribed by the Authority. 


TERMS AND CONDITIONS OF LICENSES 


(e) Each license issued vnder this section shall specify the points between 
which, or areas within which, operation as an air contractor is to be permitted, 
the nature of the traffic and scope cf the business to be authorized thereby, and, in 
ease of the carriage of goods, the commodity or commodities authorized to be 
transported. There shall be attached to the exercise of the privileges granted 
py such license, or amendment thereto, such reasonable terms, conditions, and 
limitations as the public interest may require, except that no term, condition, 
or limitation shall restrict the right of the contractor to change or add contracts 
within the scope of the license or to change or add to its equipment or facilities 
for performing the authorized commerce as the development of the business and 
the demands of the public may require; such license shall not authorize operation 
as a common earrier. A license issued to an air contractor under this section 
to engage in air commerce as an air contractor not directly engaged in the 
operation of aireraft shall not be held to authorize such contractor to engage 
directly in the operation of aircraft in air commerce. 


EFECTIVE DATE AND DURATION OF LICENSE 


(f) Each license shall be effective from the date specified therein, and shall 
continue in effect according to its terms until suspended or revoked as herein- 
after provided, or until the Authority shall certify that operation thereunder 
has ceased: Provided, That if any service authorized by a license is not inau- 
gurated Within such period, not less than ninety days, after the date of the 
authorization as shall be fixed by the Authority, or if, for a period of ninety 
days or such longer period as may be designated by the Authority, any such 
service is not operated, the Authority may by order, entered after notice and 
opportunity for hearing, direct that such license shall thereupon cease to be 
effective to the extent of such service. 


AUTHORITY TO MODIFY, SUSPEND, OR REVOKE 


(g) (1) The Authority, upon petition or complaint or upon its own initiative, 
after notice and opportunity for hearing, may alter, amend, modify, or suspend 
any such license, in whole or in part, if the public interest so requires, or may 
revoke any such license, in whole or in part, for intentional failure to comply 
with any provision of this title or any order, rule, or regulation properly issued 
hereunder or any term, condition, or limitation of such license: Provided, That 
no such license shall be revoked unless the holder thereof fails to comply, within 
a reasonable time to be fixed by the Authority, with an order of the Authority 
commanding obedience to the provision, or to the order (other than an order 
issued in accordance with this proviso), rule, regulation, term, condition, or 
limitation found by the Authority to have been violated. Any interested person 
may file with the Authority a protest or memorandum in support of or in oppo- 


sition to the alteration, amendment, modification, suspension, or revocation of 
a license, 
(0 


2) The Authority, upon petition or complaint or upon its own initiative, 
after notice and opportunity for hearing, shall by order suspend or revoke 
any license the holder of which was deemed by the Authority to be a citizen 
of the United States at the time such license was issued, if at any time it finds 
that the holder thereof is not a citizen of the United States: Provided, That 
the Authority, whenever it deems such action to be in the public interest, may 
postpone the effective date of such suspension or revocation for such period 
of time as it may be deemed necessary to permit the submission to and approval 
by the Authority, and the consummation, of a plan or plans of reorganization 
f the holder designed to reestablish its status as a citizen. 


TRANSFER OF LICENSE 


(h) No license may be transferred unless such transfer is approved by the 
Authority as being not inconsistent with the public interest. 
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CERTAIN RIGHTS NOT CONFERRED BY LICENSE 


(i) No license shall confer any proprietary, property, or exclusive right 
the use of any air space, civil airway, airport, or air-navigation facility 


TARIFFS OF AIR CONTRACTORS 
FILING OF TARIFFS REQUIRED 


Sec. 402. (a) Every air contractor shall, to the extent and in the form and 
manner required by regulations of the Authority, file with the Authority, print, 
and make available to the public, tariffs showing the service it offers or under. 
takes to perform and its minimum rates, fares, and charges for such service 
and all classifications, rules, regulations, and practices in connection with such 
services. The Authority is empowered to reject any tariff so filed which is not 
consistent with this section and the regulations of the Authority hereunder, 
Any tariff so rejected shall be void. The rates, fares, and charges shown in any 
tariff shall be started in terms of lawful money of the United States, but such 
tariffs may also state rates, fares, and charges in terms of currencies other than 
lawful money of the United States, and may, in the case of foreign air commerce, 
contain such information as may be required under the laws of any country in 
or to which an air contractor is authorized to operate. 


OBSERVANCE OF TARIFFS; REBATING PROHIBITED 


(b) No air contractor shall charge or demand or collect or receive a less 
compensation for any service in air commerce, or for any service in connection 
therewith, than the applicable rates, fares, or charges specified in its currently 
effective tariff; and no air contractor shall, in any manner or by any device, 
directly or indirectly, or through any agent or broker, or otherwise, refund or 
remit any portion of the compensation for such commerce so as to reduce such 
compensation below the rate, fare, or charge so specified, or extend to any person 
any privileges or facilities, with respect to matters required by the Authority 
to be specified in such tariffs, except those specified therein. In the event that 
an excessive minimum rate, fare, or charge is stated in a currently effective tariff 
through error, the air contractor may, in accordance with regulations issued by 
the Authority, make appropriate refund to any person paying such chargé 
Nothing in this Act shall prohibit air contractors, under such terms and condi 
tions as the Authority may prescribe, from issuing or interchanging tickets or 
passes for free or reduced-rate transportation, to their directors, officers, and 
employees and their immediate families; witnesses and attorneys attending any 
legal investigation in which any such air contractor is interested; persons in- 
jured in aircraft accidents and physicians and nurses attending such persons; 
and any person or property with the object of providing relief in cases of general 
epidemic, pestilence, or other calamitous visitation. No air contractor shall 
provide free or reduced-rate transportation in air commerce to any other persons 
or under any other circumstances, except that in the case of foreign air commerce 
free or reduced-rate transportation may be provided to such persons and under 
such circumstances as will promote the public interest and as may be specitied in 
regulations of the Authority. 


NOTICE OF TARIFF CHANGE 


(ce) Except as herein provided no reduction shall be made in any minimum 
rate, fare, or charge, specified in any effective tariff of any air contractor, and 
no change shall be made in any classification, rule, regulation, or practice 
affecting any such rate, fare, or charge, or the value of the service thereunder, 
except after thirty days’ notice of the proposed reduction or change filed, printed, 
and made available to the public in accordance with subsection (a) of this 
section. Such notice shall plainly state the reduction or change proposed to 
be made and the time such reduction or change will take effect. The Authority 
may, in the public interest, by regulation or otherwise, allow such reduction 
or change by notice less than that specified herein. 


RATES AND SERVICE oF AIR CONTRACTORS 


Sec. 403. It shall be the duty of every air contractor to establish, observe, and 
enforce reasonable minimum rates, fares, and charges for any service in air 
commerce rendered by it as an air contractor, and to establish, observe, and 
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enforce reasonable classifications, rules, regulations, and practices relating to 
such commerce, 


CLASSIFICATION AND EXEMPTION 


Sec. 404. The Authority shall from time to time establish such just and 
reasonable classifications of air contractors or of groups of air contractors as 


| the scope and special nature of the operations performed by such air contractors 


shall require; and such just and reasonable rules, regulations, and requirements, 
consistent with the provisions of this title, to be observed by the air contractors 
<0 classified or grouped, as the Authority finds necessary or desirable in the 
public interest. The Authority may by regulation make any provision of this 
title (except this section and subsection 401 (i)) inapplicable to any or all air 
contractors so classified or grouped for such periods, or until such time, and 
subject to such terms and conditions, as it may deem to be in the public interest. 
Such action shall be taken with the objective of so adjusting the regulatory 
provisions hereof to the changing conditions of the air contracting business as 


§ to avoid undue administrative burdens, or other undue or unwarranted burdens 


upon any air contractor or group or class of air contractors. 


MISCELLANEOUS 


Sec. 405. (a) It shall be a condition upon the holding of a license by any air 
contractor that such air contractor shall comply with the provisions of title 
[I of the Railway Labor Act, as amended. 

(b) The Authority is empowered by regulation to require annual, periodic, 
and special reports from any air contractor or any classification or group of 
air contractors and to prescribe the manner and form in which such reports 
shall be made. Such reports shall be under oath whenever the Authority so 
requires. 

(c) The provisions of sections 308, 309, 311, 312, 313, and 314 of this Act 
shall be applicable to air contractors and to the air contracting business; and 
* as used in such section shall include 
“air contractor,” the term “certificate” as used in such sections shall include 
“license,” and references in such sections to “traffic” or to “air transportation” 
shall be deemed to include, respectively, air contracting traffic and air commerce. 


TITLE V—NATIONALITY AND OWNERSHIP OF AIRCRAFT 
REGISTRATION OF AIRCRAFT NATIONALITY 


REGISTRATION REQUIRED 


Sec. 501. (a) It shall be unlawful for any persons to operate or navigate any 
aircraft eligible for registration if such aircraft is not registered by its owner 
us provided in this section, or (except as provided in section 502 and subsection 
802 (c) of this Act) to operate or navigate within the United States any aircraft 
not eligible for registration: Provided, That aircraft of the national defense 
torces of the United States may be operated and navigated without being so 
registered if such aircraft are identified, by the agency having jurisdiction over 
them, in a manner satisfactory to the Authority. The Authority may by regu- 
lation permit the operation and navigation of aircraft without registration by 
the owner for such reasonable periods after transfer of ownership thereof as 
the Authority may prescribe. 


ELIGIBILITY FOR REGISTRATION 


(b) An aircraft shall be eligible for registration if, but only if— 
(1) it is owned by a citizen of the United States and is not registered under 
the laws of any foreign country; or 
(2) it is an aircraft of the Federal Government, or of a State, Territory, 
or possession of the United States, or the District of Columbia, or of a 
political subdivision thereof 


ISSUANCE OF CERTIFICATE 


(c) Upon request of the owner of any aircraft eligible for registration, such 
aircraft shall be registered by the Authority and the Authority shall issue to the 
owner thereof a certificate of registration. 
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APPLICATIONS 


(d) Applications for such certificates shall be in such form, be filed in suc} 
manner, and contain such information as the Authority may require. 


SUSPENSION OR REVOCATION 


(e) Any such certificate may be suspended or revoked by the Authority fo, 
any cause which renders the aircraft ineligible for registration. 


EFFECT OF REGISTRATION 


(f) Such certificate shall be conclusive evidence of nationality for internationa] , 
purposes, but not in any proceeding under the laws of the United States. Regis I 
tration shall not be evidence of ownership of aircraft in any proceeding in whic} 
such ownership by a particular person is, or may be, in issue. se 


ForEIGN Ci1vit AIRCRAFT . 5 


Sec. 502. If a foreign nation grants a similar privilege with respect to aircraft 
of the United States or airmen serving in connection therewith, the Authority 
may, under such rules and regulations as it shall prescribe, if it deems su 
action in the public interest, authorize aircraft registered under the laws of such 
foreign nation and not a part of the armed forces thereof to be operated in the : 
United States, but in no case shall any such aircraft be operated in interstate 
air commerce. 


REGISTRATION OF ENGINES, PROPELLERS, AND APPLIANCES 


Sec. 503. The Authority may establish reasonable rules and regulations for 
registration and identification of aircraft engines, propellers, and appliances, and 
no aircraft engine, propeller, or appliance shall be used in violation of any suc! 
rule or regulation. 


RECORDATION OF AIRCRAFT OWNERSHIP 
ESTABLISH MENT OF RECORDING SYSTEM 


Sec. 504. (a) The Authority shall establish and maintain a system for record 
ing all conveyances affecting the title to, or interest in, any civil aircraft of the 
United States. 


CONVEYANCES TO BE RECORDED 


(b) No conveyance made or given on or after the effective date of this section, 
which affects the title to, or interest in, any civil aircraft of the United States, 
or any portion thereof, shall be valid in respect of such aircraft or portion thereof 
against any person other than the person by whom the conveyance is made or 
given, his heir or devisee, and any person having actual notice thereof, until 
such conveyance is recorded in the office of the secretary of the Authority. 
Every such conveyance so recorded in the office of the secretary of the Authority 
shall be valid as to all persons without further recordation. Any instrument, 
recordation of which is required by the provisions of this section, shall take effect 
from the date of its recordation and not from the date of its execution. 


FORM OF CONVEYANCE 


(c) No conveyance shall be recorded unless it states the interest in the aircraft 
of the person by whom such conveyance is made or given or, in the case of a 
contract of conditional sale, the interest of the vendor, and states the interest 
transferred by the conveyance, and unless it shall have been acknowledged before 
a notary publie or other officer authorized by law of the United States, or of a 
State, Territory, or possession thereof, or the District of Columbia, to take 
acknowledgement of deeds. 


INDEX OF CONVEYANCES 
(d) The Authority shall record conveyances delivered to it in the order of A 
1 


their reception, in files to be kept for that purpose, and indexed to show i 
(1) the identifying description of the aircraft; 
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(2) the names of the parties to the conveyance ; 

(3) the time and date of reception of the instrument and the time and 
date of recordation thereof; 

(4) the inteerst in the aircraft transferred by the conveyance; and 

(5) if such conveyance is made as security for indebtedness, the amount 
and date of maturity of such indebtedness. 


REGULATIONS 


(e) The Authority is authorized to provide by regulation for the endorse- 
ment upon certificates of registration, or aircraft certificates, of information 
with respect to the ownership of the aircraft for which each certificate is issued, 
for the recording of discharges and satisfaction of recorded instruments and 
other transactions affecting title to, or interest in, aircraft, and for such other 
records, proceedings, and details as may be necessary to facilitate the de- 
termination of the rights of parties dealing with civil aircraft of the United 
states. 


PREVIOUSLY UNRECORDED OWNERSHIP 


(f) The person applying for the issuance or renewal of an airworthiness 
certificate for an aircraft with respect to which there has been no recorda- 
tion of ownership as provided in this section, shall present with his application 
such information with respect to the ownership of the aircraft as the Author- 
ity shall deem necessary to show the persons who are holders of property 
interests in such aircraft and the nature and extent of such interests. 


TITLE VI—CIVIL AERONAUTICS SAFETY REGULATION 
GENERAL SAFETY POWERS AND DUTIES 
MINIMUM STANDARDS ; RULES AND REGULATIONS 


Sec. 601. (a) The Authority shall promote safety of flight in air navigation 
and protect persons and property on the ground from hazards resulting from 
iir navigation by prescribing— 

(1) air-traffic rules governing air navigation, including but not limited to 
rules as to safe altitudes of flight and rules for the prevention of collisions 
between aircraft and between aircraft and land or water vehicles; 

(2) reasonable minimum standards governing the issuance of type cer- 
tificates, production certificates, air-worthiness certificates, and experi- 
mental certificates; and rules and regulations governing the operation and 
identification of aircraft; 

(3) reasonable rules and regulations governing (A) the inspection, serv- 
icing, repair, and overhaul of aircraft, aircraft engines, propellers, and 
appliances; (B) the equipment and facilities for such inspection, servic- 
ing, repair, and overhaul; and (C) the intervals at which and the manner 
in which such inspection, servicing, repair, and overhaul shall be made; 

(4) reasonable minimum standards governing the issuance of airman 
certificates; and reasonable rules and regulations governing the perform- 
ance by airmen of their duties and responsibilities ; 

(5) reasonable minimum standards governing the issuance of air car- 
rier and air contractor operating certificates; and reasonable rules and 
regulations governing the operations of air carriers and air contractors, 
including, but not limited to such rules and regulations governing the maxi- 
mum hours or periods of service of airmen and other employees of such 
air carriers or air contractors, as it deems necessary in the interest of 
safety ; 

(6) minimum standards governing the issuance of air-navigation-facility 
certificates ; 

(7) such reasonable rules and regulations or minimum standards, govern- 
ing other practices, methods, or procedure, as it deems necessary in the 
interest of safety. 


CLASSIFICATION OF RULES, REGULATIONS, AND STANDARDS 


(b) The Authority shall exercise and perform its powers and duties under this 
Act in such manner as will best tend to promote safe air navigation. In prescrib- 
ing safety standards, rules, and regulations, and in issuing certificates under 
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this title the Authority shall give full consideration to the duty resting upon air 
carriers and air contractors to perform their service with the highest possible 
degree of safety in the public interest. The Authority shall recognize the differ. 
ences existing between commercial and noncommercial operation of aircraft and 
among the various types of commercial and noncommercial operations, and jp 
presribing safety standards, rules, and regulations shall make reasonable classj- 
fications to give effect to such differences: Provided, That different maximum 
gross take-off weight limits shall not be prescribed for a particular type of air 
eraft solely on the basis of the class of traffic to be carried or the service to he 
provided thereby. Such safety standards, rules, and regulations shall not be 
made applicable to the operation of aircraft upon any privately owned airport if, 
due to the limited use of such airport, the application of such standards, rules, 
and regulations to the operation of aircraft upon such airport is not necessary, 
in the opinion of the Authority for the promotion of safety and the protection of 
persons and property. 
AIRMAN CERTIFICATES 


Sec. 602. The Authority is empowered to issue airman certificates authorizing 
the holder thereof to perform duties as an airman in a specified capacity and 
certifying his competence to perform such duties. If the Authority finds, after 
investigation, that an applicant for an airman certificate meets the standards 
specified by the Authority for the certificate sought, it shall issue such certificate 
to such applicant: Provided, That the Authority may in its discretion prohibit 
or restrict the issuance of airman certificates to aliens or may make such issuance 
dependent upon the terms of reciprocal agreements entered into with foreign 
governments. Each certificate shall be numbered and recorded by the Authority; 
shall state the name and address of, and contain a description of, the person to 
whom the certificate is issued; and shall be entitled with the designation of the 
class covered thereby. Any certificate issued to a pilot or copilot serving in 
scheduled air transportation shall be designated “Air Line Transport Pilot Certifi- 
cate” of the proper class. 


AIRCRAFT CERTIFICATES 


TYPE CERTIFICATES 


Sec. 608. (a) (1) The Authority is empowered to issue type certificates for 
aircraft, aircraft engines, propellers, and such appliances as the Authority shall 
tind to be those for which the issuance of type certificates is reasonably required 
in the interest of safety, and shall specify by regulation, certifying fhat such 
aircraft, aircraft engine, propeller, or appliance is of proper design, material, 
specification, construction, and performance for safe operation. Upon application 
the Authority shall issue a type certificate for any such aircraft, aircraft engine, 
propeller, or appliance if it finds that such aircraft, aircraft engine, propeller, or 
appliance meets the minimum standards specified by the Authority for the 
issuance of such certificates. 

(2) Any interested person may file with the Authority an application for a type 
certificate for an aircraft, aircraft engine, propeller, or appliance specified in 
regulations under paragraph (1) of this subsection. Upon receipt of an applica- 
tion, the Authority shall make an investigation thereof and may hold hearings 
thereon. The Authority shall make, or require the applicant to make, such tests 
during manufacture and upon completion as the Authority deems reasonably 
necessary in the interest of safety, including flight tests and tests of raw mate- 
rials or any part or appurtenance of such aircraft, aircraft engine, propeller, or 
appliance. The Authority may record any certificate issued for aircraft, aircraft 
engines, or propellers, a numerical determination of all the essential factors rela- 
tive to the performance of the aircraft, aircraft engine, or propeller for which 
the certificate is issued. 


PRODUCTION CERTIFICATE 


(b) The Authority is empowered to issue production certificates certifying 
that the personnel and facilities of the applicant for such certificate are appro 
priate to insure the production of duplicates of aircraft, aircraft engines, pro- 
pellers, or appliances for which type certificates have been issued; and upon 
a satisfactory showing that such is the case, shall issue such a production certifi- 
cate to any proper applicant therefor: Provided, That no person not possessing 
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the right to produce duplicates of any aircraft, aircraft engine, propeller, or ap- 
pliance for which a type certificate is in effect may file with the Authority an 
ipplication for a production certificate for such aircraft, aircraft engine, pro- 
peller, OF appliance. 

AIRWORTHINESS CERTIFICATE 


c) The Authority is empowered to issue airworthiness certificates certifying 
that the aircraft for which the certificate is issued is in condition for safe opera- 
tion. Upon application by the registered owner of any aircraft the Authority 
shall issue an airworthiness certificate for such aircraft if he finds (1) that the 
aircraft conforms to the type certificate therefor, if such a type certificate has 
heen issued; or (2) that such aircraft meets the minimum standards specified 
hy the Authority for the issuance of the certificate applied for, if a type certificate 
has not been issued for such aircraft. 


EXPERIMENTAL CERTIFICATE 


(d) The Authority is empowered to issue experimental certificates certifying 
that the aircraft for which the certificate is issued may be operated for experi- 
mental or test purposes. Upon application the Authority shall issue an experi- 
mental certificate for an aircraft if it finds that such aircraft meets the minimum 
standards specified by the Authority for the issuance of such certificate: Pro- 
rided, That no application for an experimental certificate for any aircraft shall 
he denied solely because such aircraft embodies, includes, or makes use of any 
new or previously unused or unapproved principle, invention, device, or appliance. 


AtR CARRIER AND AIR CONTRACTOR OPERATING CERTIFICATES 


Sec. 604. The authority is empowered to issue air carrier and air contractor 
operating certificates certifying that the holder thereof is adequately equipped 
nd able to conduct a safe operation as an air carrier or air contractor, as the 
case may be. Upon application the Authority shall issue an air carrier or air 
contractor operating certificate if it finds that the applicant therefor meets the 
minimum standards prescribed by the Authority for the issuance of the 
ertificate applied for, 


AIR-NAVIGATION FACILITY-RATING CERTIFICATES 


Sec. 605. The Authority is empowered to inspect, classify, and rate any air- 
navigation facility available for the use of civil aircraft of the United States, 
s to its suitability for such use, and upon application to issue a certificate for 
iny such air-navigation facility, certifying such classification and rating. 


AtrR AGENCY RATING CERTIFICATES 


Sec. 606. The Authorty is empowered to provide for the examination and 
ating of (1) civilian schools providing instruction or training for airmen as 
to the adequacy of the course of instruction, the suitability and airworthiness 
of the equipment, and the competency of the imstructors; (2) repair stations 
r shops for the repair, alteration, maintenance, and overhaul of aircraft, aircraft 
engines, propellers, or appliances, as to the adequacy and suitability of the 
equipment, facilities, and materials for, and methods of, repair, alteration, 
maintenance, and overhaul of aircraft, aircraft engines, propellers, and appli- 
neces, and the competency of those engaged in the work or giving any instructions 
therein; and (3) such other air agencies as may be specified by the Authority in 
the interest of the public. The Authority is empowered upon application to 
issue certificates for any such school, repair station, or other agency certifying 
such classification and rating. 


APPLICATIONS FOR CERTIFICATES 


FORM OF APPLICATION 


Sec. 607. (a) Applications for certificates under this title shall be in such 
form, contain such information, and be filed and served in such manner as the 


Authority may prescribe, and shall be under oath whenever the Authority so 
requires, 
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TERMS, CONDITIONS, AND LIMITATIONS 


(b) The Authority is empowered to prescribe in any certificate issued unde, 
this title such terms, conditions, and limitations as it deems reasonably neces 
sary to provide for safety in air navigation or as may be required by any ry\ 
or regulation of the Authority issued pursuant to section 601. 


AMENDMENTS 


(c) The Authority is empowered to make such amendments to any certificat, 
issued under this title as it deems reasonably necessary to provide for safety jp 
air navigation or as may be required by any rule or regulation of the Authority 
issued pursuant to section 601. 


SUSPENSION AND REVOCATION 


(d) The Authority may from time to time reinspect any aircraft, aircraf; 
engine, propeller, appliance, air-navigation facility, or air agency, may re 
examine any airman and, after investigation, and upon notice and opportunity 
for hearings, may suspend, in whole or in part, any certificate issued under this 
title, if the public interest so requires, or may revoke, in whole or in part, any 
such certificate for any cause which, at the time of revocation, would justify 
the Authority in refusing to issue to the holder of such certificate a like certificate 
In cases of emergency requiring such action any such certificate may be sus 
pended, in whole or in part, for a period not in excess of thirty days, without 
regard to any requirement as to notice and hearing. The Authority shall imme 
diately give notice of such suspension to the holder of such certificate, sha 
provide such holder with an opportunity for hearing, and shall dispose of th 
proceeding as speedily as possible. During the pendency of the proceeding th 
Authority may further suspend such certificate, in whole or in part, for an 
additional period not in excess of thirty days. 


MAINTENANCE OF EQUIPMENT 


Sec. 608. Each air carrier and air contractor shall make or cause to be made 
such inspection, maintenance, overhaul, and repair of all equipment used jr 
conducting its operations as may be required by this Act or the orders, rules 
and regulations of the Authority issued thereunder or any term, condition, or 
limitation of any certificate issued by the Authority. Every person engaged in 
operating, inspecting, maintaining, repairing, or overhauling equipment of air 
carriers or air contractors shall observe and comply with the requirements of 
this Act relating thereto and the orders, rules, and regulations issued thereunder 
and the terms, conditions, and limitations of any certificate issued by the 
Authority. 

PROHIBITIONS 


VIOLATION OF AIR-SPACE RESERVATION 


Sec. 609. (a) It shall be unlawful for any person to navigate any aircraft 
within any air-space reservation otherwise than in conformity with the Executive 
order or orders regulating such reservation. 


VIOLATIONS OF TITLE 


(b) It shall be unlawful— 

(1) for any person to operate in air navigation any aircraft, other than 
aircraft of the national defense forces of the United States, for which there 
is not currently in effect an airworthiness certificate or experimental cer- 
tificate, or in violation of the terms of any such certificate ; 

(2) for any person to serve in any capacity as an airman in connection 
with any aircraft, other than aircraft of the national defense forces of the 
United States, used in air navigation without an airman certificate authoriz 
ing him to serve in such capacity, or in violation of the terms of any such 
certificate ; 

(3) for any person to employ for service in connection with any aircraft, 
other than aircraft of the national defense forces of the United States, used 
in air navigation an airman who does not have an airman certificate au- 
thorizing him to serve in the capacity for which he is employed ; 
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e 


(4) for any person to operate as an air carrier or air contractor without 
an air carrier or air contractor operating certificate, or in violation of the 
terms of any such certificate ; and 

(5) for any person to operate aircraft in air navigation in violation of 
any other rule, regulation, or certificate of the Authority issued under this 
title. 

EXEMPTIONS 


FOREIGN AIRCRAFT 


Sec. 610. (a) Foreign aircraft and airmen serving in connection therewith 
may, except with respect to the observance by such airmen of the air traffic 
rules, be exempted from the provisions of subsection 609 (b), to the extent, 
ind upon such terms and conditions, as may be prescribed by the Authority as 
heing in the publie interest. 


ACTION TO PREVENT UNDUE BURDENS 


(b) If the Authority shall find that the application to any person of any 
provision of this title or any order, rule, regulation, or standard or any term, 
condition, or limitation of any certificate issued thereunder would be an undue 
burden on such person by reason of unusual circumstances affecting such person 
and is not required by the public interest, the Authority may make such provi- 
sion, order, rule, regulation, standard, term, condition, or limitation inapplicable 
to such person for such period, and subject to such terms and conditions, as 
the Authority may determine. 


TITLE VII—AIR SAFETY BOARD 
CREATION oF Boarp 
APPOINTMENT OF MEMBERS 


Sec. 701. (a) There is hereby created and established an Air Safety Board, 
to consist of five members, who shall be appointed by the President by and with 
the advice and consent of the Senate. The President shall designate the member 
who shall be Chairman of the Board. 


QUALIFICATIONS OF MEMBERS 


(b) Each member of the Board shall be a citizen of the United States. At 
least one menrber shall be an active air-line pilot having flown not less than 
three thousand hours in scheduled air transportation, and at least one member 
shall be a licensed private flier. Any Board member may be appointed to succeed 
himself. No person shall be appointed to the Board who at the time of his 
ippointment holds a position as officer or director of any air carrier, and no 
member of the Board shall have when he takes office or retain during his term 
on the Board any stock or bonds or any other pecuniary interest of any nature 
whatsoever in any civil aeronautics enterprise. 


TERMS AND SALARY OF BOARD MEMBERS 


(c) Board members shall be appointed for terms of six years, except that 
members initially appointed following approval of this Act shall serve for terms 
ending, respectively, on the last day of the second, third, fourth, fifth, and sixth 
calendar years following approval of this Act, as designated by the President at 
the time of nomination: Provided, That any person appointed to fill a vacancy on 
the Board occurring prior to the expiration of the term for which his prede- 
cessor was appointed shall be appointed only for the remainder of such term. 
Kach member of the Board shall receive a salary at the rate of $9,000 per annum. 
The Board shall annually elect one of its members as Chairman of the Beard. 


QUORUM, PRINCIPAL OFFICE, AND SEAL 


(d) Three of the members shall constitute a quorum of the Board. The prin- 
cipal office of the Board shall be in the District of Columbia, where its general 
sessions shall be held, but whenever the convenience of the public or of the 
parties may be promoted, or delay or expense may be prevented, the Board may 
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hold hearings or other proceedings at any other place in the United States. | 
Board shall have an official seal which shall be judicially noticed and wh 
shall be preserved in the custody of the secretary of the Board. 


APPOINTMENT OF PERSONNEL 


Sec. 702. The Board shall appoint and prescribe the duties of such assistant 
and other employees as it shall deem necessary in exercising and perforn 
powers and duties under this Act. The compensation of all employees appoir 
by the Board shall be fixed in accordance with the Classification Act of 1923 
amended. The Board may without regard to the civil-service laws engayi 
temporary service in the investigation of any accident involving aircraft, persons 
other than officers or employees of the United States and may fix their . 
pensation without regard to the Classification Act of 1923, as amended, and 
may, with the consent of the head of the executive department or independer 
establishment under whose jurisdiction the officer or employee is serving, se 
for such service any officer or employee of the United States. The Board may 
utilize the personnel and facilities of any executive department or independent 
establishment, with the consent of the head of such department or establishment 
for purposes of experiments or tests necessary in the investigation of any a 
dent involving aircraft. 

EXPENDITURES 


Sec. 703. The Board is empowered to make such expenditures at the seat 
government and elsewhere as may be necessary for the exercise and performany 
of its powers and duties and as from time to time may be appropriated for } 
Congress, including, but not limited to expenditures for (a) rent and persona 
services at the seat of government and elsewhere; (b) travel expenses; (c) offic: 
furniture, equipment and supplies, lawbooks, newspapers, periodicals, and books 
of reference (including the exchange thereof); (d) printing and binding: 
(e) membership in and cooperation with such organizations as are related to 
or are a part of, the civil aeronautics industry or the art of aeronautics in th 
United States or in any foreign country; (f) attendance at meetings and con 
ventions when deemed in the public interest; (g) acquisition (including ex. 
change), storage, operation, and maintenance of passenger-carrying automobiles 
and aircraft, and such other property as is necessary in the exercise and per 
formance of its powers and duties: Provided, That no aircraft or motor vehicle 
purchased under the provisions of this section shall be used otherwise than for 
official business. The Board may include among expenditures for travel reason 
able expenditures for transportation between airports and centers of population 
whether or not such transportation is incidental to travel by aircraft. 


Dotres or Boarp 


Sec. 704. The Board shall— 


(1) investigate, to such extent as it deems necessary in the interest of 
safety in air navigation, any accident involving aircraft, and make a report 
to the Authority setting forth to the extent ascertained the facts, conditions 
and circumstances relating to any such accident and the probable cause or 
causes thereof ; 

(2) transmit to the Authority in connection with each such investigation 
such recommendations as in the opinion of the Board will tend to prevent 
similar accidents in the future; 

(3) make public any such report or recommendation, to such extent and 
in such form and manner as it shall determine; 

(4) make rules and regulations, subject to the approval of the Authority, 
governing the notification and report of accidents involving aircraft ; 

(5) prepare, transmit to the Authority, and make public such technical 
studies and reports based upon information developed from the investigation 
of accidents involving aircraft, or secured pursuant to paragraph (4), as it 
deems desirable in the interest of safety in air navigation ; 

(6) conduct such special studies and investigations on matters pertaining 
to safety in air navigation and the prevention of accidents as it may deem 
advisable; and 

(7) make such recommendations to the Authority, to the National A‘: 
visory Committee for Aeronautics, to the Chief of the Weather Bureau, 0 
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otherwise, concerning safety regulations and practices, studies and investi- 
gations, research projects, or other matters, as will tend to reduce or elim- 
inate the possibility of accidents involving aircraft. 


MANNER OF PERFORMANCE 


Sec. 705. The Board shall exercise and perform its powers and duties inde- 
pendently of the Authority and shall not be assigned any duties or functions 
under any provision of this Act other than this title. 


ACCIDENT REcORDS AND REPORTS 


Sec. 706. No part of any record or report of the Board relating to any accident 
or the investigation thereof shall be admitted as evidence or used in any suit or 
action for damages growing out of any matter mentioned in such record or report. 


CoNpDucT OF INVESTIGATIONS 


Sec. 707. In conducting an investigation or a hearing in connection therewith, 
the Board or any member or employee of the Board or any other person engaged 
or secured under section 702, shall have the same powers with respect to such 
investigation or hearing as the examiners or other employees of the Authority 
have with respect to hearings or investigations conducted by the Authority. 


EVIDENCE FOR INVESTIGATIONS 


Sec. 708. Any aircraft, aircraft engine, propeller, or appliance affected by, or 
involved in, an accident in air commerce shall be preserved in accordance with, 
and shall not be moved except in accordance with, regulations prescribed by the 
Board. 

ANNUAL REporT oF THE BOARD 


Sec. 709. The Board shall make an annual report to the Congress on or before 
the 8d day of January, copies of which shall be distributed as are other reports 
submitted to Congress. Such report shall contain in addition to a report of the 
work performed under this Act, such information and data as may be considered 
of value in the determination of questions connected with the development and 
regulation of civil aeronautics, together with such recommendations as to ad- 
ditional legislation relating thereto as the Board may deem necessary. The 
Board may also transmit recommendations as to such additional legislation more 
frequently. 


TITLE VIII—OTHER GOVERNMENTAL AUTHORITIES 
THE PRESIDENT OF THE UNITED STATES 


APPROVAL OF AUTHORITY ACTION 


Sec. 801. (a) The issuance, denial, transfer, amendment, cancellation, suspen- 
sion, or revocation of, and the terms, conditions, and limitations contained in, 
(1) any certificate authorizing or directing an air carrier to engage in air trans- 
portation otherwise than between points in the continental United States (not 
including Alaska) or (2) any permit issuable to any foreign air carrier under 
section 302 or (3) any license authorizing an air contractor to engage in air 
commerce otherwise than between points within the continental United States 
(not including Alaska) shall be subject to the approval of the President. Copies 
of all applications for such certificates, permits, and licenses shall be transmitted 
to the President by the Authority as soon as practicable after the filing of such 
applications, and all decisions thereon by the Authority shall be submitted to 
the President before publication thereof. 


AIRSPACE RESERVATIONS 


(b) The President is authorized to provide by Executive order for the setting 
apart and the protection of airspace reservations in the United States for 
national defense or other governmental purposes. 
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THE DEPARTMENT OF STATE 
AGREEMENTS WITH FOREIGN GOVERNMENTS 


Sec. 802. (a) The Secretary of State shall advise the Authority of, and co 
with the Authority concerning, the negotiation of any agreements with for: 
governments directly affecting or in connection with air navigation or air 
commerce, 

(REATIES WITH FOREIGN GOVERNMENTS 


(b) No agreement with any foreign government restricting the right of the 
United States or its nationals to engage in air-transport operations, or generally 
granting to any foreign government or its nationals or to any airline representing 
any foreign government any right or rights to operate in air tansportation or aii 
commerce other than as a foreign air carrier or foreign air contractor in accord- 
ance with the provisions of this Act, or respecting the formation of or t! 
participation of the United States in any international organization for regula 
tion or control of international aviation or any phases thereof, shall be made or 
entered into by or on behalf of the Government of the United States except by 
treaty. 

FOREIGN MILITARY AIRCRAFT 


(ce) Aircraft, a part of the armed forces of any foreign nation, shall not b 
operated in the United States, including the Canal Zone, except in accordance 
with an authorization granted by the Secretary of State, and in no case shall any 
such aircraft be operated in interstate air commerce. 


WEATHER BUREAU 


Sec. 803. In order to promote safety and efficiency in air navigation to the 
highest possible degree, the Chief of the Weather Bureau, under the directior 
of the Secretary of Commerce, shall, in addition to any other functions or duties 
pertaining to weather information for other purposes, (1) make such observa 
tions, measurements, investigations, and studies of atmospheric phenomena, and 
establish such meteorological offices and stations as are necessary or best suited 
for ascertaining, in advance, information concerning probable weather condi 
tions; (2) furnish such reports, forecasts, warnings, and advices to the Authority 
and to such persons engaged in civil aeronautics as may be designated by the 
Authority, and to such other persons as the Chief of the Weather Bureau may 
determine, and such reports shall be made in such manner and with such fre- 
quency as will best result in safety in and in facilitating air navigation; (3) 
cooperate with persons engaged in air commerce, or employees thereof, in met 
rological service, set up in reciprocal arrangements under which this provision 
is to be carried out and act as a center for the exchange of in-flight weather 
reports: Provided, That where international relationships are involved this pro 
vision shall be carried out through the State Department and after consultation 
with that Department; (4) establish and coordinate, through the Department 
of State and after consultation with that Department, the international exchanges 
of meteorological information required for the safety and efficiency of air navi 
gation; (5) assist in the development of an international basic meteorologica 
reporting network and cooperate with persons engaged in air commerce and wit! 
the meteorological services of foreign countries in the establishment and mainte 
nance of supplementary stations in foreign countries, where necessary and in 
the interest of air commerce in the United States; (6) coordinate meteorological 
requirements in the United States in order to maintain standard observations, 
promote efficient use of facilities, and avoid duplication ; (7) promote and develop 
meteorological science and act as a center for research projects in aeronautical 
meteorology ; and (8) detail annually, within the limits of available appropria- 
tions made by Congress, members of the Weather Bureau personnel for training 
at Government expense, either at civilian institutions or otherwise, in advanced 
methods of meteorological science : Provided, That no such member shall lose his 
individual status or seniority rating in the Bureau merely by reason of absence 
due to such training. 


NATIONAL ADVISORY COMMITTEE FOR AERONAUTICS 


Sec. 804. The Authority shall from time to time make recommendations to 
the National Advisory Committee for Aeronautics concerning research projects, 
for the consideration and attention of that Committee, which may most effec- 
tively contribute to the safety and efficiency of civil aeronautics. 
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APPLICATION OF LAWs RELATING TO FOREIGN COMMERCE 
SHIPPING LAWS 


Sec. 805. (a) The navigation and shipping laws of the United States, includ 
ing any definition of “vessel” or “vehicle” found therein and including the rules 
for the prevention of collisions, shall not be construed to apply to aircraft or to 
the navigation of vessels in relation to aircraft. 


CUSTOMS 


(b) The Secretary of the Treasury is authorized (1) to designate places in 
the United States as ports of entry for civil aircraft arriving in the United States 
from any place outside thereof and for merchandise carried on such aircraft ; (2) 
to detail to ports of entry for civil aircraft such officers and employees of the 
customs service as he may deem necessary and to confer or impose upon any 
officer or employee of the United States stationed at any such port of entry (with 
the consent of the head of the Government department or independent estab- 
lishment under whose jurisdiction the officer or employee is serving) any of 
the powers, privileges, or duties conferred or imposed upon officers or employees 
of the customs service; and (3) by regulation to provide for the application to 
civil air navigation of the laws and regulations relating to the administration 
of the customs laws to such extent and upon such conditions as he deems 
necessary. 

PUBLIC HEALTH 


(ec) The Federal Security Administrator is authorized by regulation to pro- 
vide for the application to civil air navigation of the laws and regulations re- 
lating to the administration of the public health laws to such extent and upon 
such conditions as he deems necessary. 


ENTRY AND CLEARANCE 


(d) The Secretary of Commerce is authorized by regulation to provide for the 
application to civil aircraft of the laws and regulations relating to the entry 
and clearance of vessels to such extent and upon such conditions as he deems 
necessary. 

IM MIGRATION 


(e) The Attorney General is authorized (1) to designate any of the ports 
of entry for civil aircraft as ports of entry for aliens arriving by aircraft; (2) 
to detail to such ports of entry such officers and employees of the Immigration 
Service as he may deem necessary, and to confer or impose upon any employee 
of the United States stationed at such port of entry (with the consent of the 
head of the Government department or independent establishment under whose 
jurisdiction the officer or employee is serving) any of the powers, privileges, or 
duties conferred or imposed upon officers or employees of the Immigration 
Service; and (3) by regulation to provide for the application to civil air naviga- 
tion of the laws and regulations relating to the administration of the immigra- 
tion laws to such extent and upon such conditions as he deems necessary. 


TITLE IX—PENALTIES 
CIviL PENALTIES 
SAFETY AND POSTAL OFFENSES 


Sec. 901. (a) Any person who violates (1) any provision of title V or VI 
of this Act or any requirement of any order, rule, regulation, or certificate 
issued thereunder, or (2) any provision of title VII of this Act or any rule or 
regulation issued thereunder, or (3) any requirement of any rule or regulation 
issued by the Postmaster General under this Act, shall be subject to a civil penalty 
of not to exceed $1,000 for each such violation. Any such penalty imposed under 
clause (1) may be remitted, mitigated, or compromised by the Authority; and 
any such penalty imposed under clause (2) may be remitted, mitigated, or com- 
promised by the Board; and any such penalty imposed under clause (3) may be 
remitted, mitigated, or compromised by the Postmaster General. The amount 
of such penalty, when finally determined, or the amount agreed upon in 
compromise, may be deducted from any sums owing by the United States to the 
person charged. 
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ENTRY OR CLEARANCE AND IMMIGRATION OFFENSES 


(b) Any person who violates any entry, clearance, or immigration regulation 
made under section 805 of this Act shall be subject to a civil penalty of $500 except 
that violations of such immigration regulations as apply to aircraft any pro- 
visions of the immigration laws relating to vessels shall be subject to the penal- 
ties prescribed by such provisions for violations thereof in connection with 
vessels. Such penalties may be remitted, mitigated, or compromised by the 
Secretary of Commerce or the Attorney General, as the case may be. 


CUSTOMS AND PUBLIC HEALTH OFFENSES 


(c) Any person who violates any customs or public health regulation made 
under section 805 of this Act or any provision of the customs or public health 
laws, or regulations thereunder, made applicable to aircraft by regulation under 
such section, shall be subject to a civil penalty of $500, and any aircraft used 
in connection with such violation shall be subject to seizure and forfeiture as 
provided for in such customs or public health laws, which penalty and forfeiture 
may be remitted, mitigated, or compromised by the Secretary of the Treasury 
or the Federal Security Administrator, as the case may be. 


LIENS 


(d) In ease an aircraft is involved in any such violation and the violation 
is by the owner or person in command of the aircraft, such aircraft shall be 
subject to a lien for the penalty: Provided, That this subsection shall not apply 
to a violation of a rule or regulation of the Postmaster General. 


CRIMINAL PENALTIES 


GENERAL 


Sec. 902. (a) Any person who knowingly and willfully violates any provision 
of this Act (except titles V, VI, and VII) or any order, rule, or regulation issued 
under any such provision or any term, condition, or limitation of any certificate 
or permit or license issued under title III or title IV, for which no penalty is 
otherwise herein provided, shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be subject for the first offense to a fine of not more than 
$2,000. If such violation is a continuing one, each day of such violation shall 
constitute a separate offense. 


FORGERY OF CERTIFICATES, PERMITS, OR LICENSES 


(b) Any person who knowingly and willfully forges, counterfeits, alters, or 
falsely makes any certificate, permit, or license authorized to be issued under 
this Act, or knowingly uses or attempts to use any such fraudulent certificate, 
permit, or license, shall be subject to a fine of not exceeding $1,000 or to im- 
prisonment not exceeding three years, or to both such fine and imprisonment. 


INTERFERENCE WITH AIR NAVIGATION 


(ec) A person shall be subject to a fine of not exceeding $5,000 or to imprison- 
ment not exceeding five years, or to both such fine and imprisonment, who— 

(1) with intent to interfere with air navigation within the United States, 
exhibits within the United States any light or signal at such place or in such 
manner that it is likely to be mistaken for a true light or signal established 
pursuant to this Act, or for a true light or signal in connection with an 
airport or other air-navigation facility; or 

(2) after due warning by the Administrator, continues to maintain any 
misleading light or signal; or 

(3) knowingly removes, extinguishes, or interferes with the operation 
of any such true light or signal. 


GRANTING REBATES 


(d) Any air carrier or foreign air carrier, or any officer, agent, employee, 
or representative thereof, who shall, knowingly and willfully, offer, grant, or 
give, or cause to be offered, granted, or given, a1y rebate or other concession 
in violation of the provisions of this Act, or who, by any device or means shall, 
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knowingly and willfully, assist, or shall willingly suffer or permit, any person to 
obtain transportation or services subject to this Act at less than the rates, fares, 
or charges lawfully in effect, shall be deemed guilty of a misdemeanor and, 
upon conviction thereof, shall be subject for each offense to a fine of not more 
than $5,000. 

FAILURE TO FILE REPORTS ; FALSIFICATION OF RECORDS 


(e) Any air carrier, or foreign air carrier, or any officer, agent, employee, or 
representative thereof, who shall, knowingly and willfully, fail or refuse to make 
a report to the Authority as required by this Act, or to keep or preserve accounts, 
records, and memoranda in the form and manner prescribed or approved by the 


Authority, or shall, knowingly and willfully, falsify, mutilate, or alter any such 


report, account, record, or memorandum, or shall, knowingly and willfully, file 
any false report, account, record, or memorandum, shall be deemed guilty of a 
misdemeanor and, upon conviction thereof, be subject for each offense to a fine 
of not more than $5,000. 

DIVULGING INFORMATION 


(f) If any member of the Authority or the Board, or any officer or employee 
of any of them, shall knowingly and willfully divulge any fact or information 
which may come to his knowledge during the course of an examination of the 
accounts, records, and memoranda of any air carrier or air contractor, or which 
is withheld from public disclosure under section 1104, except as he may be 
directed by the Authority or the Board, as the case may be, or by a court of 
competent jurisdiction or a judge thereof, he shall upon conviction thereof, be 
subject for each offense to a fine of not more than $5,000 or imprisonment for 
not more than two years, or both. 


VENUE AND PROSECUTION OF OFFENSES 
VENUE 


Sec. 908. (a) The trial of any offense under this Act shall be in the district in 
which such offense is committed; or if the offense is committed upon the high 
seas, or out of the jurisdiction of any particular State or district, the trial shall 
he in the district where the offender may be found or into which he shall be 
first brought. Whenever the offense is begun in one jurisdiction and completed 
in another, it may be dealt with, inquired of, tried, determined, and punished 
in either jurisdiction in the same manner as if the offense had been actually and 
wholly committed therein. 


PROCEDURE IN RESPECT OF CIVIL PENALTIES 


(b) (1) Any civil penalty imposed under this Act may be collected by pro- 
ceedings in personam against the person subject to the penalty and, in case the 
penalty is a lien, by proceedings in rem against the aircraft, or by either method 
alone. Such proceedings shall conform as nearly as may be to civil suits in 
admiralty, except that either party may demand trial by jury of any issue of 
fact, if the value in controversy exceeds $20, and the facts so tried shall not 
be reexamined other than in accordance with the rules of the common law. 
The fact that in libel in rem the seizure is made at a place not upon the high 
seas or navigable waters of the United States shall not be held in any way to 
= the requirement of the conformity of the proceedings to civil suits in 
admiralty. 

(2) Any aircraft subject to such lien may be summarily seized by and placed 
in the custody of such persons as the Authority or officer having power to remit, 
mitigate, or compromise such penalty may by regulation prescribe, and a report 
of the cause shall thereupon be transmitted to the United States attorney for 
the judicial district in which the seizure is made. The United States attorney 
shall promptly institute proceedings for the enforcement of the lien or notifv 
the authority or officer having power to remit, mitigate, or compromise such 
penalty of his failure so to act. 

(3) The aircraft shall be released from such custody upon payment of the 
penalty or the amount agreed upon in compromise; or seizure in pursuance of 
process of any court in proceedings in rem for enforcement of the lien, or notifica- 
tion by the United States attorney of failure to institute such proceedings; or 
deposit of a bond in such amount and with such sureties as the Authority or 
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officer having power to remit, mitigate or compromise such penalty may 
scribe, conditioned upon the payment of the penalty or the amount agreed 
in compromise. 

(4) The Supreme Court of the United States, and under its direction othe 
courts of the United States, may preseribe rules regulating such proceedings jn 
any particular not provided by law. 


TITLE X-—PROCEDURE 
ConpucT OF PROCEEDINGS; ASSIGNMENT OF FUNCTIONS 
PROCEEDINGS OF THE AUTHORITY 


Sec. 1001. (a) The Authority shall conduct its proceedings in such manner as 
will be conducive to the proper dispatch of business’and to the ends of justice 
No member of the Authority shall participate in any hearing or proceeding j, 
which he has a pecuniary interest. Any person may appear before the Authority 
and be heard in person or by attorney. Every vote and official act of the Au 
thority shall be entered of record, and its proceedings shall be open to th: 
public upon the request of any interested party unless the Authority determines 
that secrecy is requisite on grounds of national defense. 


ASSIGNMENT OF WORK, BUSINESS, OR FUNCTIONS 


(b) (1) The Authority may by order direct that any of its work, business 
or functions under any provision of this Act (except matters required to be 
referred to joint boards under section 1003, and except functions vested in the 
Authority under this subsection), be assigned to an individual member or mem 
bers of the Authority or to an eligible employee or employees of the Authority 
designated by such order, for action thereon. The Authority may by orde! 
at any time amend, modify, supplement, or rescind any such assignment. Eligible 
employees for purposes of this subsection shall include the Executive Officer, 
any examiner, any bureau director, any division or section chief, or any em- 
ployee having responsibilities of comparable importance. When a member or 
any employee is unable to act upon any matter so assigned because of absence 
or other cause, the Chairman of the Authority may designate another member 
or employee, as the case may be, to serve temporarily until the Authority 
otherwise orders. 

(2) Individuals to whom assignments are so made shall have authority to 
perform the work, business, or functions shall have the power to administer oaths 
in connection with such work, business, or functions, and shall have all the 
jurisdiction and powers conferred by this Act upon the Authority, and be sub 
ject to the same duties and obligations. The Secretary and the seal of the 
Authority shall be the secretary and seal of each such individual. Except as 
otherwise provided in this subseetion (b), any order or other action of any 
such individual or individuals, with respect to any matter assigned to him or 
them, shall have the same force and effect, and may be made, evidenced, and 
enforced, and shall be subject to judicial review, in the same manner as if taken 
by the Authority. 

(3) In any manner so assigned in which an opportunity for hearing is required 
by law, the individual or individuals to whom the matter was assigned shall file 
with the Authority a recommended order which shall be accompanied by a state- 
ment in writing of the reasons therefor. Copies thereof shall be served upon 
parties to the proceeding, who may file exceptons thereto. If within thirty days 
after service thereof upon such persons, or within such further period as the 
Authority may authorize, no exceptions have been filed, such recommended 
order shall become the order of the Authority and become effective, unless within 
such period the order has been stayed or postponed by the Authority. The 
Authority upon its own initiative prior to the effective date of such order may, 
and where exceptions are filed shall, reconsider the matter and in such case such 
recommended order shall be stayed or postponed pending final determination 
thereof. The Authority shall reconsider the matter either upon the same record 
or after further hearing, and shall hear or receive argument in connection with 
such reconsideration upon the written request of any party to the proceeding. 

(4) Any party affected by an order or other action taken by any such indi- 
vidual or individuals with respect to any matter assigned to him or them (other 
than matters under paragraph (3)) may apply for reconsideration by the Author- 
ity of such order or other action, subject to such reasonable limitations as 
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may be established by the Authority, and such application shall be passed upon 
py the Authority. The Authority upon its own initiative may reconsider the 
order or other action of such person or persons either before or after it has 
hecome effective. 

5) If upon reconsideration by the Authority in any case referred to in para- 
graph (8) or (4) it shall appear that the order or other action in question is 
in any respect unjust or. unwarranted, the Authority shall by order reverse, 
change, and modify the same accordingly ; otherwise the Authority shall by order 


affirm such order or other action. 


(6) Where application for reconsideration of the order or other action of any 
ndividual or individuals in any case referred to in paragraph (3) or (4) is 
made in accordance with the provisions of this section and the rules and regu- 
lations of the Authority, and the action has not yet become effective, the effective- 
ness of the order or other action shall be stayed or postponed pending disposi- 
tion of the matter by the Authority; but otherwise the making of such an 
ipplication shall not excuse any person from complying with or obeying the 
order or other action, or operate to stay or postpone the enforcement thereof, 
without the special order of the Authority. 


COMPLAINTS TO AND INVESTIGATIONS BY THE AUTHORITY 


FILING OF COMPLAINTS AUTHORIZED 


Sec. 1002. (a) Any person may file with the Authority a complaint in writing 
with respect to anything done or omitted to be done by any person in contra- 
vention of any provision of this Act, or of any requirement established pursuant 
hereto. If the person complained against shall not satisfy the complaint and 
there shall appear to be any reasonable ground for investigating the complaint, 
it shall be the duty of the Authority to investigate the matters complained of. 
Whenever the Authority is of the opinion that any complaint does not state facts 
which warrant an investigation or action on its part, it may dismiss such 
complaint without hearing. 


INVESTIGATIONS ON INITIATIVE OF AUTHORITY 


(b) The Authority is empowered at any time to institute an investigation, on 
its own initiative, in any case and as to any matter or thing concerning which 
complaint is authorized to be made to or before the Authority by any provision 
of this Aet, or concerning which any question may arise under any of the pro- 
visions of this Act, or relating to the enforcement of any of the provisions of 
this Act. The Authority shall have the same power to proceed with any inves- 
tigation instituted on its own motion as though it had been appealed to by 
complaint. 

ORDERS FOR COMPLIANCE 


(c) If the Authority finds, after notice and opportunity for hearing, in any 
investigation instituted upon complaint or upon its own initiative, that any per- 
son has failed to comply with any provision of this Act or any requirement 
established pursuant thereto, the Authority shall issue an appropriate order to 
compel such person to comply therewith. 


POWER TO PRESCRIBE RATES AND PRACTICES OF AIR CARRIERS AND AIR CONTRACTORS 


(d) (1) Whenever, after notice and opportunity for hearing, upon complaint, 
or upon its own initiative, the Authority shall be of the opinion that any indi- 
vidual or joint rate, fare, or charge demanded, charged, collected, or received 
by any air carrier for interstate or foreign air transportation, or any classifica- 
tion, rule, regulation, or practice affecting such rate, fare, or charge or the value 
of the service thereunder, is or will be unjust or unreasonable, or unjustly dis- 
‘riminatory, or unduly preferential, or unduly prejudicial, the Authority shall 
(letermine and prescribe the lawful rate, fare, or charge or the maximum or 
inimum, or the maximum and minimum thereof) thereafter to be demanded, 
charged, collected, or received, or the lawful classification, rule, regulation, or 
practice thereafter to be made effective. 

(2) Whenever, after notice and opportunity for hearing, upon complaint, or 
pon its own initiative, the Authority shall find that any minimum rate, fare, 
or charge of any air contractor for interstate or foreign air commerce, or any 
classification, rule, regulation, or practice affecting stich rates, fare, or charge, 
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or the value of the service thereunder, is or will be in violation of this Act, th, 
Authority shall determine and prescribe the lawful minimum rate, fare, or charg 
thereafter to be demanded, charged, collected, or received, or the lawful classifi. 
cation, rule, regulation, or practice thereafter to be made effective, by the gir 
contractor. 

RULE OF RATE MAKING 


(e) In exercising and performing its powers and duties with respect to the 
determination of rates for the carriage of persons or property, the Authority 
shall take into consideration, among other factors— 3 

(1) the effect of such rate upon the movement of traffic; 

(2) the need in the public interest of adequate and efficient transporta- 
tion of persons and property by air carriers at the lowest cost consistent 
with the furnishing of such service; 

(3) such standards respecting the character and quality of Service to be 
rendered by air carriers or air contractors as may be prescribed by or pur- 
suant to law; 

(4) the inherent advantages of transportation by aircraft; 

(5) the need of each air carrier or air contractor for revenue sufficient to 
enable such air carrier or air contractor, under honest, economical, and 
efficient management, to provide adequate and efficient air-carrier service or 
air-contractor service, as the case may be; and 

(6) the right of every person, within the limits of fair competition under 
the American system of free enterprise, other considerations aside, to risk 
his capital or forego possible profits in an endeavor to build his business or to 
establish, develop, or expand a new venture. 


REMOVAL OF DISCRIMINATION IN FOREIGN AIR TRANSPORTATION 


(f) Whenever, after notice and opportunity for hearing, upon complaint, or 
upon its own initiative, the Authority shall be of the opinion that any individual 
or joint rate, fare, or charge demanded, charged, collected, or received by any 
air carrier or foreign air carrier for foreign air transportation, or any classifica- 
tion, rule, regulation, or practice affecting such rate, fare, or charge or the 
value of the service thereunder, is or will be unjustly discriminatory, or unduly 
preferential, or unduly prejudicial, the Authority may alter the same to the 
extent necessary to correct such discrimination, preference, or prejudice and 
make an order that the air carrier or foreign air carrier shall discontinue de 
manding, charging, collecting, or receiving any such discriminatory, preferential, 
or prejudicial rate, fare, or charge, or enforcing any such discriminatory, prefer- 
ential, or prejudicial classification, rule, regulation, or practice. 


SUSPENSION OF RATES 


(g) (1) Whenever any air carrier shall file with the Authority a tariff stating 
a new individual or joint (between air carrier) rate, fare, or charge for inter- 
state air transportation or any classification, rule, regulation, or practice affect- 
ing such rate, fare, or charge or the value of the service thereunder, the Authority 
is empowered, upon complaint or upon its own initiative, at once, and, if it so 
orders, without answer or other formal pleading by the air carrier, but upon 
reasonable notice, to enter upon an investigation concerning the lawfulness of 
such rate, fare, or charge, or such classification, rule, regulation, or practice; 
and pending such investigation and the decision thereon, the Authority, by filing 
with such tariff, and delivering to the air carrier affected thereby, a statement 
in writing of its reasons for such suspension, may suspend the operation of 
such tariff, and defer the use of such rate, fare, or charge, or such classification, 
rule, regulation, or practice, for a period of ninety days, and if the proceeding 
has not been concluded and a final order made within such period, the Authority 
may, from time to time, extend the period of suspension, but not for a longer 
period in the aggregate than one hundred and eighty days beyond the time when 
such tariff would otherwise go into effect; and, before or after the rate, fare, 
charge, classification, rule, regulation, or practice goes into effect, the Authority 
after opportunity for hearing may make such order with reference thereto 4s 
would be proper in a proceeding instituted after such rate, fare, classification, 
rule, regulation, or practice had become effective. If the proceeding has not been 
concluded and an order made within the period of suspension, the proposed 
rate, fare, charge, classification, rule, regulation, or practice shall go into effect 





t, the 
‘harge 
lassifi- 
he air 


to the 
hority 


sporta- 
sistent 


» to be 
yr pur- 


ient to 
il, and 
vice or 


| under 
to risk 
3S or to 


‘int, or 
ividual 
by any 
issifica- 
or the 
unduly 
to the 
ice and 
nue de 
rential, 
prefer- 


stating 
ir inter- 
2 affect- 
uthority 
if it so 
ut upon 
Iness of 
ractice; 
by filing 
atement 
ation of 
fication, 
oceeding 
uthority 
a longer 
me when 
ite, fare, 
uthority 
ereto as 
ification, 
not been 
proposed 
ito effect 


REVISION OF CIVIL AERONAUTICS ACT 49 


at the end of such period: Provided, That this subsection shall not apply to any 
initial tariff filed by any air carrier. 

(2) Whenever any air contractor shall file with the Authority a tariff stating 
a new minimum rate, fare, or charge for domestic air commerce or any classi- 
fication, rule, regulation, or practice affecting any such rate, fare, or charge, 
or the value of the service thereunder, the Authority is empowered, upon com- 
plaint or upon its own initiative, at once, and, if it so orders, without answer 
or other formal pleading by the air contractor, but upon reasonable notice, to 
enter upon an investigation concerning the lawfulness of such rate, fare, or 
charge, or such classification, rule, regulation, or practice; and pending such 
investigation, and the decision theron, the Authority by filing with such tariff, 
and delivering to the air contractor affected thereby, a statement in writing of 
its reasons for such suspension, may suspend the operation of such rate, fare, 
or charge, or such classification, rule, regulation, or practice for a period of 
ninety days, and, if the proceeding has not been concluded and a final order 
made within such period, the Authority may from time to time extend the period 
of suspension, but not for a longer period in the aggregate than one hundred 
and eighty days beyond the time when such rate, fare, or charge, or such classi- 
fication, rule, regulation, or practice would otherwise go into effect; and, before 
or after the rate, fare, charge, classification, rule, regulation, or practice goes 
into effect, the Authority, after opportunity for hearing, may make such order 
with reference thereto as would be proper in a proceeding instituted after such 
rate, fare, charge, classification, rule, regulation, or practice had become effective. 
If the proceeding has not been concluded and an order made within the period 
of suspension, the proposed rate, fare, charge, classification, rule, regulation, 
or practice shall go into effect at the end of such period: Provided, That this 
subsection shall not apply to any initial tariff filed by any air contractor. 


POWER TO PRESCRIBE DIVISIONS OF RATES 


(h) Whenever, after notice and opportunity for hearing, upon complaint or 
upon its own initiative, the Authority is of the opinion that the divisions of joint 
rates, fares, or charges for air transportation are or will be unjust, unreason- 
able, inequitable, or unduly preferential or prejudicial as between the air carriers 
or foreign air carriers parties thereto, the Authority shall prescribe the just, 
reasonable, and equitable divisions thereof to be received by the several air 
carriers. The Authority may require the adjustment of divisions between such 
air carriers from the date of filing the complaint or entry of order of investiga- 


tion, or such other date subsequent thereto as the Authority finds to be just, 
reasonable, and equitable. 


POWER TO ESTABLISH THROUGH AIR TRANSPORTATION SERVICE 


(i) The Authority may, when it finds that failure to do so will be unjust, 
unreasonable, inequitable, or unduly preferential or prejudicial as between the 
air carriers or foreign air carriers directly concerned, and shall, whenever 
required by the public convenience and necessity, after notice and hearing, upon 
complaint or upon its own initiative, establish through service and joint rates, 
fares, or charges (or the maxima or minima, or the maxima and minima thereof) 
for interstate air transportation, or the classification, rules, regulations, or 
practices affecting such rates, fares, or charges, or the value of the service there- 
under, and the terms and conditions under which such through service shall 
be operated. 


JOINT BoARDS 
DESIGNATION OF BOARDS 


Sec. 1003. (a) The Authority and the Interstate Commerce Commission shall 
direct their respective Chairmen to designate, from time to time, a like number 
of members of each to act as a joint board to consider and pass upon matters 
referred to such board as provided in subsection (c) of this section. 


THROUGH SERVICE AND JOINT RATES 


(b) Air carriers may establish reasonable through service and joint rates, 
fares, and charges with other common carriers: except that with respect to 
transportation of property, air carriers not directly engaged in the operation of 
alrcraft in air transportation (other than companies engaged in the air express 
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business) may not establish joint rates or charges, under the provisions of this 
subsection, with common carriers subject to the Interstate Commerce Act.  [p 
case of through service by air carriers and common carriers subject to the 
Interstate Commerce Act or the Motor Carrier Act, 1935, it shall be the duty of 
the carriers parties thereto to establish just and reasonable joint regulations. 
and practices affecting such joint rates, fares, or charges, or the value of the 
service thereunder, and just, reasonable, and equitable divisions of such join; 
rates, fares, or charges as between the carriers participating therein. Any 
air carrier, and any common carrier subject to the Interstate Commerce <Aet 
or the Motor Carrier Act, 1935, which is participating in such through service 
and joint rates, fares, or charges, shall include in its tariffs, filed with th; 
Authority or the Interstate Commerce Commission, as the case may be, 
statement showing such through service and joint rates, fares, or charges 


a 


JURISDICTION OF BOARDS 


(c) Matters relating to such through service and joint rates, fares, or charges 
may be referred by the Authority as provided in subsection (c), if such board 
finds, after or the Interstate Commerce Commission, upon complaint or upon 
its own initiative, to a joint board created as provided in subsection (a). Com- 
plaints may be made to the Interstate Commerce Commission or the Authority 
with respect to any matter which may be referred to a joint board under this 
subsection. 

POWER OF BOARDS 


(d) With respect to matters referred to any joint board notice and oppor 
tunity for hearing, that any such joint rate, fare, or charge, or Classification, 
rule, regulation, or practice, affecting such joint rate, fare, or charge of the 
value of the service thereunder is or will be unjust, unreasonable, unjustly 
discriminatory, or unduly preferential or prejudicial, or that any division of 
such joint rate, fare, or charge, is or will be unjust, unreasonable, inequitable, 
or unduly preferential or prejudicial as between the carriers parties thereto, it 
is authorized and directed to take the same action with respect thereto as the 
Authority is empowered to take with respect to any joint rate, fare, or charge, 
between air carriers, or any divisions thereof, or any classification, rule, regula- 
tion, or practice affecting such joint rate, fare, or charge or the value of the 
service thereunder. 

JUDICIAL ENFORCEMENT AND REVIEW 


(e) Orders of the joint boards shall be enforceable and reviewable as provided 
in this Act with respect to orders of the Authority. 


EVIDENCE 
POWER TO TAKE EVIDENCE 


Sec. 1004. (a) Any member or examiner of the Authority when duly designated 
by the Authority for such purpose may hold hearings, sign and issue subpenas, 
administer oaths, examine witnesses, and receive evidence at any place in the 
United States designated by the Authority. In all cases heard by an examiner 
or a single member the Authority shall hear or receive argument on request of 
either party. 

POWER TO ISSUE SUBPENA 


(b) For the purposes of this Act the Authority shall have the power to require 
by subpena the attendance and testimony of witnesses and the production of 
all books, papers, and documents relating to any matter under investigation 
Witnesses summoned before the Authority shall be paid the same fees and 
mileage that are paid witnesses in the courts of the United States. 


ENFORCEMENT OF SUBPENA 


(c) The attendance of witnesses, and the production of books, papers, and 
documents, may be required from any place in the United States, at any desig- 
nated place of hearing. In case of disobedience to a subpena, the Authorit) 
or any party to a proceeding before the Authority may invoke the aid of any 
court of the United States in requiring attendance and testimony of witnesses 
and the production of such books, papers, and documents under the provisions 
of this section. 
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CONTEMPT 


d) Any court of the United States within the jurisdiction of which an 
nguiry is carried on may, in case of contumacy or refusal to obey a subpena 
ssed to any person, issue an order requiring such person to appear before 
the Authority (and produce books, papers, or documents if so ordered) and give 
evidence touching the matter in question; and any failure to obey such order 
of the court may be punished by such court as a contempt thereof. 


DEPOSITIONS 


‘e) The Authority may order testimony to be taken by deposition in any 
proceeding or investigation pending before it at any stage of such proceeding or 
investigation. Such depositions may be taken before any person designated by 
the Authority and having power to administer oaths. Reasonable notice must 
frst be given in writing by the party or his attorney proposing to take such 
deposition to the opposite party or his attorney of record, which notice shall 
state the name of the witness and the time and place of the taking of his 
jeposition. Any person may be compelled to appear and depose, and to produce 
hooks, papers, or documents, in the same manner as witnesses may be compelled 
) appear and testify and produce like documentary evidence before the Au- 
thority as hereinbefore provided. If the parties so used stipulate in writing, 
lepositions may be taken before any person, at any time or place, upon any 

tice, and in any manner, and when so taken may be like other depositions. 


METHOD OF TAKING DEPOSITIONS 


(f) Every person deposing as herein provided shall be cautioned and shall 
be required to swear (or affirm, if he so request) to testify the whole truth, 
and shall be carefully examined. His testimony shall be reduced to writing by 
the person taking the deposition, or under his direction, and shall, after it has 
een reduced to writing, be subscribed by the deponent: Provided, That a de- 
position need not be signed if the interested parties agree to waive signature 
or if, after the deposition has been reduced to writing, the document is ill, or 
cannot be found, or refuses to sign. All depositions shall be promptly filed with 
he Authority. 


FOREIGN DEPOSITIONS 


(¢) If a witness whose testimony may be desired to be taken by deposition 
ein a foreign country, the deposition may be taken, provided the laws of the 
foreign country so permit, by a consular officer or other person commissioned 
by the Authority, or agreed upon by the parties by stipulation in writing to 
be filed with the Authority or may be taken under letters rogatory issued by 
a court of competent jurisdicition at the request of the Authority. 


FEES 


(h) Witnesses whose depositions are taken as authorized in this Act, and 
the persons taking the same, shall severally be entitled to the same fees as are 
paid for like services in the courts of the United States: Provided, That with 
respect to commissions or letters rogatory issued at the initiative of the Author- 
ity, executed in foreign countries, the Authority shall pay such fees, charges, or 
expenses incidental thereto as may be found necessary, in accordance with 
regulations on the subject to be prescribed by the Authority. 


COMPELLING TESTIMONY 


(i) No person shall be excused from attending and testifying, or from pro- 
(ueing books, papers, or documents before the Authority, or in obedience to the 
subpena of the Authority, or in any cause or proceeding, criminal or otherwise 
based upon or growing out of any alleged violation of this Act, or of any rule, 
regulation, requirement, or order thereunder, or any term, conditions, or limita 
tion of any certificate or permit, on the ground, or for the reason, and the testi- 
mony or evidence, documentary or otherwise, required of him may tend to in- 
riminate him or subject him to a penalty or forfeiture; but no individual shall 
be prosecuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he is compelled, after having 
claimed his privilege against self-incrimination, to testify or produce evidence, 
documentary or otherwise, except that any individual so testifying shall not 
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be exempt from prosecution and punishment for perjury committed 
testifying. 
ORDERS, NOTICES, AND SERVICE 


EFFECTIVE DATE OF ORDERS, EMERGENCY ORDERS 


Sec. 1005. (a) Except as otherwise provided in this Act, all orders, rules, anq 
regulations of the Authority shall take effect within such reasonable time as the 
Authority may prescribe, and shall continue in force until its further orde 
rule, or regulation, or for a specified period of time, as shall be prescribed in the 
order, rule, or regulation: Provided, That whenever the Authority is of the opi; 
ion that an emergency requiring immediate action exists in respect to safety jp 
air navigation, the Authority is authorized, either upon complaint or upon its 
own initiative without complaint, at once, if it so orders, without answer or 
other form of pleading by the interested person or persons, with or without notic 
hearing, or the making or filing of a report, to make such just and reasonable 
orders, rules, or regulations, as may be essential in the interest of safety in 
air navigation to meet such emergency: Provided further, That the Authority 
shall immediately initiate proceedings relating to the matters embraced in any 
such order, rule, or regulation, and shall, insofar as practicable, give preference 
to such proceedings over all others under this Act. 


DESIGNATION OF AGENT FOR SERVICE 


(b) It shall be the duty of every air carrier and foreign air carrier and air cor 
tractor within sixty days after the effective date of this section to designate jy 
writing an agent upon whom service of all notices and process and all orders 
decisions, and requirements of the Authority may be made for and on behalf 
of said earrier or contractor, and to file such designation in the office of the 
secretary of the Authority, which designation may from time to time be changed 
by like writing similarly filed. Service of all notices and process and orders, 
decisions, and requirements of the Authority may be made upon such carrier 
or contractor by service upon such designated agent at his office or usual place 
of residence with like effect as if made personally upon such Carrier or con 
tractor, and in default of such designation of such agent, service of any notice 
or other process in any proceeding before said Authority or of any order, deci- 
sion, or requirement of the Authority, may be made by posting such notice, pro- 
cess, order, requirement, or decision in the office of the secretary of the Authority 


OTHER METHODS OF SERVICE 


(c) Service of notices, processes, orders, rules, and regulations upon any person 
may be made by personal service, or upon an agent designated in writing for 
the purpose, or by registered mail addressed to such person or agent. When- 
ever service is made by registered mail, the date of mailing shall be considered 
as the time when service is made. 


SUSPENSION OR MODIFICATION OF ORDER 


(d) Except as otherwise provided in this Act, the Authority is empowered to 
suspend or modify its orders upon such notice and in such manner as it shall 
deem proper. 

COMPLIANCE WITH ORDER REQUIRED 


(e) It shall be the duty of every person subject to this Act, and its agents 
and employees, to observe and comply with any order, rule, regulation, or cer- 
tificate issued by the Authority under this Act affecting such person so long as 
the same shall remain in effect. 


FORM AND SERVICE OF ORDERS 


(f) Every order of the Authority shall set forth the findings of fact upon 
which it is based, and shall be served upon the parties to the proceeding and 
the persons affected by such order. 


RECONSIDERATION 


(g) After an order has been made by, or has become the order of, the Authority 
in any proceeding, any party thereto may, within a period of thirty days or such 
extended period as may be permitted by the Authority, make application for 
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reconsideration of the same or any matter determined therein and it shall be 
lawful for the Authority in its discretion to grant such reconsideration if suffi- 
vient reason therefor be made to appear. No application for reconsideration 
<hall excuse any person from complying with or obeying any order of the Author- 
ity or operate in any manner to stay or postpone the enforcement thereof without 
<pecial order of the Authority. In case a reconsideration is granted and it shall 
appear to the Authority that the original order is in any respect unjust or 
nnwarranted, the Authority shall reverse, change, or modify the same accord- 
ingly. Any order made after such reconsideration, reversing, changing, or 
modifying the original determination shall be subject to the same provisions of 
this Act as the original order. 


JUDICIAL REVIEW OF AUTHORITY’sS ORDERS 
ORDERS OF AUTHORITY SUBJECT TO REVIEW 


Sec. 1006. (a) Any order of the Authority under this Act, whether affirmative 
or negative, except any order in respect of any air contractor not a citizen of 
the United States or any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject to review by 
the circuit courts of appeals of the United States or the United States Court 
of Appeals for the District of Columbia upon petition filed by any person dis- 
closing a substantial interest in such order within sixty days after the day upon 
which the time for making application under section 1005 (g) for reconsideration 
of such order by the Authority has elapsed: Provided, That if an application for 
reconsideration of such order is filed within such time, such sixty-day period 
shall not begin to run until the day upon which the Authority disposes of such 
application. After the expiration of the time specified for the filing of petitions 
for review, Such a petition may be filed only by leave of the court upon a showing 
of reasonable grounds for failure to file the petition theretofore. 


VENUE 


b) A petition under this section shall be filed in the court for the circuit 
wherein the petitioner resides or has his principal place of business or in the 
United States Court of Appeals for the District of Columbia. 


NOTICE OF AUTHORITY; FILING OF TRANSCRIPT 


(c) A copy of the petition shall, upon filing, be forthwith transmitted to the 
Authority by the clerk of the court; and the Authority shall thereupon certify 
and file in the court a transcript of the record, if any, upon which the order com- 
plained of was entered. 


POWER OF COURT 


(d) Upon transmittal of the petition to the Authority, the court shall have 
exclusive jurisdiction to affirm, modify, or set aside the order complained of, 
in whole or in part, and if need be, to order further proceedings by the 
Authority. Upon good cause shown, interlocutory relief may be granted by stay 
of the order or by such mandatory or other relief as may be appropriate: 
Provided, That no interlocutory relief may be granted except upon at least five 
days’ notice to the Authority. 


FINDINGS OF FACT BY AUTHORITY CONCLUSIVE 


(e) The findings of fact by the Authority, if supported by substantial evidence, 
shall be conelusive. No objection to an order of the Authority shall be con- 
sidered by the court unless such objection shall have been urged before the Au- 
thority or, if it was not so urged, unless there were reasonable grounds for 
failure to do so. 

CERTIFICATION OR CERTIORARI 


(f) The judgment and decree of the court affirming, modifying, or setting aside 
aly such order of the Authority shall be subject only to review by the Supreme 
Court of the United States upon certification or certiorari as provided in sections 
239 and 240 of the Judicial Code. 
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JUDICIAL ENFORCEMENT 
JURISDICTION OF COURT 


Sec. 1007. (a) If any person violates any provision of this Act, or any rule. 
regulation, requirement, or order thereunder, or any term, condition, or limita. 
tion of any certificate or permit or license issued under this Act, the Authority, 
its duly authorized agent, or, in the case of a violation of section 301 (a), 302 (a). 
or 401 (a) of this Act, any party in interest, may apply to the district court of 
the United States, for any district wherein such person carries on his business 
or wherein the violation occurred, for the enforcement of such provision of this 
Act, or of such rule, regulation, requirement, order, term, condition, or lin 
tion; and such court shall have jurisdiction to enforce obedience thereto by 
writ of injunction or other process, mandatory or otherwise, restraining such 
person, his officers, agents, employees, and representatives, from further viola- 
tion of such provision of this Act or of such rule, regulation, requirement, order 
term, condition, or limitation, and enjoining upon them obedience thereto. 


APPLICATION FOR ENFORCEMENT 


(b) Upon the request of the Authority, it shall be the duty of any district 
attorney of the United States to whom the Authority may apply to institute in 
the proper court and to prosecute under the direction of the Attorney General 
all necessary proceedings for the enforcement of the provisions of this Act or 
any rule, regulation, requirement, or order thereunder, and any term, condition, 
or limitation of any certificate or permit or license, and for the punishment of 
all violations thereof, and the costs and expenses of the courts of the United 
States. 

PARTICIPATION BY AUTHORITY IN CoURT PROCEEDINGS 


Sec. 1008. Upon request of the Attorney General, the Authority shall have 
the right to participate in any proceedings in court under the provisions of this 
Act. 

JOINDER OF PARTIES 


Sec. 1009. In any proceeding under, or for the enforcement of the provisions 
of this Act, or any rule, regulation, requirement, or order thereunder, or any 
term, condition, or limitation of any certificate or permit or license, whether 
such proceedings be instituted before the Authority or be begun originally in 
any court of the United States, it shall be lawful to include as parties, or t 
permit the intervention of, all persons interested in or affected by the matter 
under consideration, and in any proceeding under this Act the Authority shall 
permit the intervention of all persons having a substantial interest in the mat- 
ter under consideration; and inquiries, investigations, orders, and decrees may 
be made with reference to all such parties in the same manner, to the same ex- 
tent, and subject to the same provisions of law as they may be made with respect 
to the persons primarily concerned. 


TITLE XI—MISCELLANEOUS 
AUTHORITY FOR SAFETY MEASURES 


Sec. 1101. An air carrier, foreign air carrier, or air contractor, through the 
officer in charge of any aircraft or any other authorized employee, shall have au- 
thority, while an aircraft of such carrier or contractor is engaged in air com- 
merce, including the time such aircraft is on the ground, to take such action as 
may in the judgment of such officer or employee be reasonably necessary in the 
interest of safety or the reasonable comfort of the passengers or the members of 
the crew including but not limited to— 

(1) action to refuse transportation to, or to remove from the aircraft or 
its vicinity, any person whose conduct or condition is such as to create a 
reasonable belief that transportation by aircraft might be injurious to him 
or that he might endanger such aircraft or the safety or reasonable comfort 
of any passenger or member of the crew of such aircraft; 

(2) action to require any passenger or member of the crew in such aircraft 
to occupy such position within the aircraft, or action to impose such restraints 
upon any passenger or member of the crew in such aircraft, as considerations 
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of safety or the reasonable comfort of other passengers or members of the 
crew may, in the judgment of such officer or employee, reasonably necessitate ; 

(3) action to make such disposition of any property (including, but not 
limited to, mail, baggage, and personal effects) aboard such aircraft as con- 
siderations of safety may, in the judgment of such officer or employee, 
reasonably necessitate, including, but not limited to, authority to cast any 
such matter overboard. 


INTERNATIONAL AGREEMENTS 


Sec. 1102. In exercising and performing its powers and duties under this Act, 
the Authority shall do so consistently with any obligation assumed by the United 
States in any treaty, convention, or agreement that may be in force between the 
United States and any foreign country or foreign countries, shall take into con- 
sideration any applicable laws and requirements of foreign countries and shall 
not, in exercising and performing its powers and duties with respect to certificates 
of convenience and necessity or licenses to United States air contractors, restrict 

mpliance by any air carrier with any obligation, duty, or liability imposed by 
any foreign country : Provided, That this section shall not apply to any obligation, 
duty, or liability arising out of a contract or other agreement, heretofore or here- 
after entered into between an air carrier or air contractor, or any officer or repre- 
sentative thereof, and any foreign country, if such contract or agreement is 
disapproved by the Authority as being contrary to the public interest. 


NATURE AND USE OF DocuUMENTs FILED 


Sec. 1103. The copies of tariffs, and of all contracts, agreements, understand- 
ings, and arrangements filed with the Authority as herein provided, and the 
statistics, tables, and figures contained in the annual or other reports of air 
carriers and other persons made to the Authority as required under the provisions 
of this Act shall be preserved as public records (except as otherwise provided in 
this Act) in the custody of the secretary of the Authority, and shall be received 
as prima facie evidence of what they purport to be for the purpose of investiga 
tions by the Authority and in all judicial proceedings; and copies of, and extracts 
from, any of such tariffs, contracts, agreements, understandings, arrangements, 
r reports certified by the secretary of the Authority, under the seal of the Au- 
thority, shall be received in evidence with like effect as the originals. 


WITHHOLDING OF INFORMATION 


Sec. 1104. Any person may make written objection to the public disclosure of 
nformation contained in any application, report, or document filed pursuant to 
the provisions of this Act, or of information obtained by the Authority or the 
Board pursuant to the provisions of this Act, stating the grounds for such objec- 
tion. Whenever such objection is made, the Authority or the Board, as the case 
may be, shall order such information withheld from public disclosure when, in 
ts judgment, a disclosure of such information would adversely affect the inter- 
ests of such person and is not required in the interest of the public. The Author- 
ity and the Board are authorized to withhold publication of records containing 
secret information affecting foreign affairs or national defense. 


COOPERATION WITH GOVERNMENT AGENCIES 


Sec. 1105. The Authority and the Board may avail themselves of the assist- 
ance of the National Advisory Committee for Aeronautics and any research 
or technical agency of the United States on matters relating to aircraft fuel and 
oil and to the design, materials, workmanship, construction, performance, 
maintenance, and operation of aircraft, aircraft engines, propellers, appliances, 
and air-navigation facilities. Each such agency is authorized to conduct such 
scientific and technical researches, investigations, and tests as may be necessary 
to aid the Authority and the Board in the exercise and performance of their 
powers and duties. Nothing contained in this act shall be construed to author- 
ize the duplication of the laboratory research activities of any existing govern- 
ental agency. 


SALE By GOVERNMENT AGENCY OF SUPPLIES AND SERVICE FOR AIRCRAFT 


Sec. 1106. The head of any Government department or, independent establish- 
ment having jurisdiction over any airport owned or operated by the United 
States may provide for the sale of fuel, oil, equipment, and supplies, and the 
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furnishing of mechanical service, temporary shelter, and other assistance for 
aircraft under such regulations as the head of the department or establishment 
may prescribe, but only if such action is, by reason of an emergency, reasonably 
necessary to the continuance of such aircraft on its course. All such articles 
shall be sold and such assistance furnished at the fair market value prevailing 
locally as ascertained by the head of such department or establishment. )| 
amounts received under this section shall be covered into the Treasury: }y; 
that part of such amounts which, in the judgment of the head of the department 
or establishment, is equivalent to the cost of the fuel, oil, equipment, supplies. 
service, shelter, or other assistance sold or furnished shall be credited to the 
appropriation from which such cost was paid, and the balance, if any, shall be 
credited to miscellaneous receipts. Nothing in this section shall limit any 
power or authority which the Authority has under existing law with respect 
to the Washington National Airport. 


TITLE XII—REPEAL OF, AND AMENDMENTS TO, OTHER PROVISIONS 
OF LAW 


REPEALS AND AMENDMENTS 
REPEALS 


Sec. 1201. (a) (1) The Air Commerce Act of 1926, as amended (U. S. ¢, 
1940 edition, title 49, secs. 171-184), is hereby repealed, except that such repeal 
shall not be held to abolish the office of the Assistant Secretary of Commerce 
created by section 8 thereof, or to affect the tenure of office of such Assistant 
Secretary of Commerce in office on the date of the enactment of this Act. 

(2) Section 7 of Reorganization Plan Numbered III, and section 7 of Reor- 
ganization Plan Numbered IV, which became effective on June 30, 1940, are 
hereby repealed. 

(3) The Civil Aeronautics Act of 1988, as amended (U. 8S. C., 1940 edition 
title 49, Supp. 401), is hereby repealed. 


AMENDMENTS 


(b) The following Acts or parts of Acts are hereby amended as follows: 

(1) Section 201 of the Railway Labor Act (U. S. C., 1940 edition, title 45, 
sec. 181), by amending such section to read as follows: 

“Spo. 201. All of the provisions of title I of this Act, except the provisions of 
section 3 thereof, are extended to, and shall cover, every air carrier and air 
contractor, as those terms are defined in the Civil Aeronautics Act of 1944, and 
every person (including, but not by way of limitation, corporations, joint-stock 
associations, partnerships, and unincorporated associations) which is directly 
or indirectly owned or controlled by one or more such carriers or contractors, 
including any receiver, trustee, or other individual or body, judicial or otherwise, 
when in the possession of the property or operating all or any part of the business 
of such air carrier, air contractor, or other person, and every person who per 
forms any work as an employee or subordinate official of such carrier, such con- 
tractor, or such other person, and is subject to its continuing authority to super- 
vise and direct the manner of rendition of his service, whether or not such work 
is in connection with air transportation or air commerce. The definition of the 
term ‘employee’ set forth in section 1 of this Act shall not be applicable to this 
title.” 

2) Section 5 of the Act of June 20, 1874, as amended (U. 8S. C., 1940 edition, 
title 31, sec. 713), by inserting after “rivers and harbors, lighthouses,” the 
following: “air navigation facilities,” 

(3) Section 7 of the Act of August 24, 1912, as amended (U.S. C., 1940 edition, 
title 31, sec. 718), by striking out “four” and inserting in lieu thereof “five”, and 
by inserting after “ ‘lighthouses,’” the following: “ ‘air navigation facilities,’”. 

(4) Section 10 of the Act of October 15, 1914, as amended (U. 8S. C., 10 
edition, title 15, sec. 20), by inserting at the end thereof the following: 

“The provisions of this section shall not apply to air carriers and foreign 
air carriers subject to the Civil Aeronautics Act of 1944.” 

(5) Section 11 of the Act of October 15, 1914, as amended (U. S. C., 1940 edition, 
title 15, sec. 21), by striking out the words “air carriers and foreign air carriers’ 
and inserting in lieu thereof the words “air carriers, air contractors, and foreigi 
air carriers”. 
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(6) The Act of June 29, 1940 (54 Stat. 686; Public, Numbered 674, Seventy- 
sixth Congress), by striking out paragraph (a )of the first section of such 
Act and by inserting in lieu thereof a new paragraph as follows: 

“(q) ‘Administrator’ means the person designated as such by the Aeronautics 
Authority.” 

(7) Section 5 (a) of the Federal Trade Commission Act, approved September 
96, 1914, as amended (U. 8. C., 1940 edition, title 15, sec. 45 (a)), by striking out 
the words “air carriers and foreign air carriers subject to the Civil Aeronautics 
Act of 1938” and inserting in lieu thereof the following: “‘air carriers, air con- 
tractors, and foreign air carriers subject to the Civil Aeronautics Act of 1944”. 

(8) The first proviso of the second sentence of the twenty-first paragraph under 
the heading ‘“‘Miscellaneous” of the Act entitled “An Act making appropriation 
for the support of the Army for the fiscal year ending June thirtieth, nineteen 
hundred and seven”, approved June 12, 1906, (U. S. C., 1940 edition, title 10, sec. 
970), by inserting after the word ‘‘water” the words “or by air”. 


TITLE XIITI—EXISTING LEGISLATION AND RIGHTS 
ACTION BY THE PRESIDENT UNDER FIRST WAR POWERS ACT 


Sec. 1301. Nothing in this Act shall affect action taken by the President under 
title I of the First War Powers Act (U. S. C., 1940 edition, Supp. 11, title 50, 
appendix, sec. 601) in transferring functions relating to the entry and clearance 
of aircraft from the Secretary of Commerce to the Commissioner of Customs. 


EXISTING £ T PROGRA} 
EXISTING AIRPORT PROGRAM 


Sec, 1302. Nothing in this Act shall affect the carrying out of the programs (1) 
referred to in the Department of Commerce Appropriation Acts, 19438, 1944, 
for the construction, improvement, and repair of airports and other public 
landing areas to be selected by the Administrator of Civil Aeronautics and 
approved by a board composed of the Secretary of War, the Secretary of the 
Navy, and the Secrecary of Commerce or (2) under The Federal Airport Act, nor 
affect the expenditure of amounts appropriated for carrying out such programs. 


TRANSFER OF PERSONNEL, PROPERTY, AND APPROPRIATIONS 
PERSON NEL AND PROPERTY 


Sec. 1308. (a) Such personnel of the Civil Aeronautics Board, and such prop- 
erty of the Civil Aeronautics Board, as the President shall determine to have 
been employed by such Board, on the effective date of this section, primarily in 
work connected with the exercise of functions provided for by title VII of the 
Civil Aeronautics Act of 1938, are transferred to the Air Safety Board as of such 
date or dates as the President shall specify. All other personnel and property of 
the Civil Aeronautics Board, all personnel and property of the Civil Aeronautics 
Administration, and such personnel and property of the Department of Commerce 
as the Secretary of Commerce shall determine to have been employed by the De- 
partment of Commerce, on the effective date of this section, primarily in work 
relating to civil aeronautics, are transferred to the Civil Aeronautics Authority 
as of such date or dates as the President shall specify. The transfer of personnel 
under this section shall be without reduction in classification or compensation, 
but this requirement shall not operate, after the end of the fiscal year during 
which such transfer is made, to prevent the adjustment of classification or com- 
pensation to conform to the duties to which such transferred personnel may be 
assigned. Such of the personnel so transferred as do not at the time of such 
transfer possess a classified civil-service status shall not acquire such status by 
reason of such transfer except (1) upon recommendation of the Air Safety Board, 
in the case of personnel transferred to such Board, or the Civil Aeronautics Au- 
thority, in the case of personnel transferred to such Authority, within one year 
after such personnel have been so transferred and certification within such 
period by the Board or the Authority, as the case may be, to the Civil Service 
Vommission that such personnel had served with merit for not less than six 
months prior to the transfer, and (2) upon passing such suitable noncompet- 
‘ive examinations as the Civil Service Commission may prescribe. No individ- 
ual taking such examination shall be discharged or reduced in grade or compen- 
sation pending the result thereof except for cause in the manner provided by 
law. Any individual who, under any provision of law relating to reemployment 
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of individuals who have entered the military or naval service, has a right to ree 
ployment by the Civil Aeronautics Board, the Civil Aeronautics Administratio, 
or by the Department of Commerce, shall have the same right to reemploymer; 
(including all rights and benefits provided by law in connection with such right o 
reemployment) (1) by the Air Safety Board, if such individual was employeg jy, 
the Civil Aeronautics Board primarily in work connected with the exercise , 
functions provided for by title VII of the Civil Aeronautics Act of 1938, or (9) 
by the Civil Aeronautics Authority (a) if such individual was employed by the 
Civil Aeronautics Board primarily in work other than work connected with the 
exercise of functions provided for by title VII of the Civil Aeronautics Act o¢ 
1938, (b) if such individual was employed by the Civil Aeronautics Administrs. 
tion, or (c) if such individual was employed by the Department of Commerce pr 
marily in work relating to civil aeronautics. As used in this subsection tho 
term “property” shall include office equipment and official records. 


APPROPRIATIONS TRANSFERRED TO BOARD 


(b) So much of the unexpended balances of appropriations availablk 
by the Civil Aeronautics Board in the exercise of functions provided for b 
VII of the Civil Aeronautics Act of 1938 as the Director of the Bureau of 
Budget, with the approval of the President, shall determine shall be availab 
for use by the Air Safety Board in connection with the exercise of the functions 
vested in such Board by this Act. 


£ +} 


APPROPRIATIONS TRANSFERRED TO AUTHORITY 


(c) All unexpended balances of appropriations available to the Civil Aeronay 
tics Board other than appropriations made available to the Air Safety Board 
under subsection (b), all unexpended balances of appropriations available t 
the Civil Aeronautics Administration, and so much of the unexpended balan 
of appropriations available to the Department of Commerce in the exercis 
functions relating to civil aeronautics as the Director of the Bureau of the 
Budget, with the approval of the President, shall determine shall be available 
for use by the Civil Aeronautics Authority in the exercise of the funct 
vested in such Authority by this Act. 


RULES AND REGULATIONS 


(d) Rules and regulations prescribed by the Civil Aeronautics Board unde: 
title VII of the Civil Aeronautics Act of 1938, and in force on the date this 
section takes effect, shall continue in force until amended, repealed, or super 
seded by the Air Safety Board. 


PENDING INVESTIGATIONS 


(e) Any investigation commenced by the Civil Aeronautics Board under tit! 
VII of the Civil Aeronautics Act of 1938, and pending at the time this section 
takes effect, shall be completed by the Air Safety Board. 


EFrect or TRANSFERS, REPEALS, AND AMENDMENTS 
EFFECTIVENESS OF EXISTING ORDERS AND REGULATIONS 


Sec. 1304. (a) All orders, determinations, rules, regulations, permits, con 
tracts, certificates, licenses, and privileges which have been issued, made, or 
granted under the Civil Aeronautics Act of 1938, as amended, or by the Inter- 
state Commerce Commission, the Department of Commerce, or the Postmaster 
General, or any court of competent jurisdiction, under any provision of law 
repealed or amended by this Act, or in the exercise of duties, powers, or func- 
tions transferred to the Authority by this Act vested in the Authority, and 
which are in effect at the time this section takes effect, shall continue in effect 
until modified, terminated, superseded, set aside, or repealed by the Authority 0 
by any court of competent jurisdiction, or by operation of law. 


PENDING ADMINISTRATIVE PROCEEDINGS 


(b) The provisions of this Act shall not affect any proceedings pending before 
the Civil Aeronautics Board, the Administrator of Civil Aeronautics, the wee 
tary of Commerce, or the Postmaster General on the date of the enactment ” 
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this Act; but any such proceedings shall be continued, orders therein issued, ap- 
peals therefrom taken, and payments made by the Postmaster General pursuant 
to such orders, as if this Act had not been enacted ; and orders issued in any such 
proceedings Shall continue in effect until modified, terminated, superseded, or 
repealed by the Authority or by operation of law. 


PENDING JUDICIAL PROCEEDINGS 


(c) The provisions of this Act shall not affect suits commenced prior to the 
date of the organization of the Authority; and all such suits shall be continued, 
proceedings therein had, appeals therein taken, and judgments therein rendered, 
n the same manner and with the same effect as if this Act had not been passed. 
No suit, action, or other proceeding lawfully commenced by or against any agency 
or officer of the United States, in reiation to the discharge of official duties, shall 
abate by reason of any transfer of authority, power, or duties from such agency 
or officer to the Authority under the provisions of this Act, but the court, upon 
motion or supplemental petition filed at any time within twelve months after 
such transfer, showing the necessity for a survival of such suit, action, or other 
proceeding to obtain a settlement of the questions involved, may allow the same 
to be maintained by or against the Authority. 


RECORDS TRANSFERRED TO AUTHORITY 


(d) All records transferred to the Authority under this Act shall be avail- 
ible for use by the Authority to the same extent as if such records were 
originally records of the Authority. 


SEPARABILITY 


Sec. 1305. If any provision of this Act or the application thereof to any per- 
son or circumstance is held invalid, the remainder of the Act and the application 
of such provision to other persons or circumstances shall not be affected thereby. 


TITLE XIV—EFFECTICE DATE 


EFFECTIVE DATE OF ACT 


SEC, 


1401. The provisions of this Act shall become effective sixty days after 
the date of approval hereof: Provided, That the Authority shall, if it finds such 
ction necessary or desirable in the public interest, by general or special order, 
postpone the effective date of any provision of this Act, except this section, to 
such time as the Authority shal! prescribe, but not beyond the one hundred 
and eightieth day following the date of approval of this Act. 


The text of the 35 amendments to 8S. 2647, submitted by Senator 
McCarran, reads as follows: 


AMENDMENTS INTENDED TO BE PROPOSED BY SENATOR McCARRAN 
TO 8. 2647 


[Committee print, March 30, 1954] 


Amendment A is intended to bring the bill in line with the amendment to the 
Civil Aeronautics Act made by the Act of June 19, 1948. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 19, strike out “or portion thereof” where that phrase appears in line 
16 and in lines 21 and 22, and insert in lieu thereof in each instance “aircraft 
engine, propeller, appliance, or spare part.” 
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[Committee print, March 30, 1954] 


Amendment B would delete from the bill reference to the Philippine Islands 
as a Territory or possession of the United States. Similar deletion was a, 
complished, in the case of the Civil Aeronautics Act, by the Act of June 14 
1951. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENTS Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independenj 
Air Safety Board, viz: 


On page 21, line 14, and on page 22, lines 10 and 11, strike out the parentheses 
and the words “except the Philippine Islands.” 

On page 24, beginning in line 14, strike out: “(C) the Philippine Islands. 
except that the operation of civil aircraft within the jurisdiction of the Philip. 
pine Islands shall be governed by laws enacted (pursuant to statutes of the 
United States of America) by the legislature of the islands and by executive 
regulations designating airspace reservations or other prohibited areas: and 
(D)” and insert in lieu thereof “and (C)”’. 


[Committee print, March 30, 1954] 


Amendment C would write into the bill the definition of “spare parts” added 
to the present law by the Act of June 19, 1948. 


[S. 2647, 83d Cong., 2d sess. ] 


AMENDMENTS Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 25, following line 4, insert a new paragraph as follows: 

“(36) ‘Spare parts’ means parts, appurtenances, and accessories of aircraft 
(other than aircraft engines and propellers), of aircraft engines (other than 
propellers), of propellers and of appliances, maintained for installation or use 
in an aircraft, aircraft engine, propeller, or appliance, but which at the time 
are not installed therein or attached thereto.”. 

On page 25, line 8, strike out “(36)” and insert “(37)”. 


[Committee print, March 30, 1954] 


Amendment D adds to the bill the definition of “ticket agent” written into 
the Civil Aeronautics Act by the Act of July 14, 1952. 


[S. 2647, 83d Cong., 2d sess. ] 


AMENDMENTS Intended to be proposed by Mr. McCarran to the bill (8S. 2647) 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 25, following line 9, insert a new paragraph as follows: 

“(38) “Ticket agent’ means any person, not an air carrier or a foreign air 
earrier and not a bona fide employee of an air carrier or foreign air carrier, 
who, as principal or agent, sells or offers for sale any air transportation, or 
negotiates for, or holds himself out by solicitation, advertisement, or other- 
wise as one who sells, provides, furnishes, contracts or arranges for, such 
transportation.”. 

On page 25, line 14, strike out “(37)” and insert “(39)”. 

On page 26, line 2, strike out “(38)” and insert “(40)”. 
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[Committee print, March 30, 1954] 


Amendment E would write into the bill at an appropriate place provisions ap- 
proved by the Act of August 30, 1949, respecting supplies and materials for 
Alaska. i 

[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 


to create an independent Civil .\eronautics Authority and an independent Air 
Safety Board, viz: 


On page 41, following line 19, insert a new subsection as follows: 
SUPPLIES AND MATERIALS FOR ALASKA 


(d) When appropriations for any fiscal year for the Civil Aeronautics Author- 
ity have not been made prior to the first day of March preceding the beginning 
of such fiscal year, the Authority may authorize such officer or officers as may 
pe designated by him to incur obligations for the purchase and transportation of 
supplies and materials necessary to the proper execution of the Authority’s 
functions in Alaska in amounts not to exceed 75 per centum of the amount that 
had been made available for such purposes for the fiscal year then current, pay- 
ments of these obligations to be made from the appropriations for the next suc- 
ceeding fiseal year when they become available. 


[Committee print, March 30, 1954] 


Amendment F would write into the bill at an appropriate place the provisions 
of the Act of June 29, 1948, with respect to the training of air-traffic control- 
tower operators. 

{S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) to 
create an independent Civil Aeronautics Authority and an independent Air 


Safety Board, viz: 
On page 41, at the end of section 207, add a new subsection as follows: 
TRAINING OF AIR-TRAFFIC CONTROL-TOWER OPERATORS 


(d) When appropriaions for any fiscal year for the Civil Aeronautics Author- 
priations made by the Congress, to train civilian and governmental air-traffic 
control-tower operators or to conduct programs for such training, including 
studies and researches as to the most desirable qualifications for air-traffic con- 
trol-tower operators. Such training or programs shall be conducted pursuant to 
such regulations as the Authority may from time to time prescribe, including 
such fees as the Authority may deem necessary or desirable. Such training or 
programs may be carired out by the Authority either through the use of his own 
facilities and personnel or by contracts with educational institutions, or other 
persons, 

(2) The Authority is authorized to lease or accept loans of such real property, 
and to purchase, lease, exchange, or accept loans of such personal property and 
facilities, and to repair, maintain, and operate such property and such facilities, 
as nay be necessary or desirable for carrying out the provisions of this section. 

(3) For the purpose of carrying out his functions under this section, the 
Authority is authorized to exercise all powers conferred upon it by any other 
provisions of this Act and to appoint and fix the compensation for instructors, 
airmen, medical, and other professional examiners, and experts in training or 
research without regard to the provisions of the civil-service laws or the Classi- 
fication Act of 1949. The provisions of section 5 of title 41 shall not apply to 
contracts with educational institutions and other persons for the use of aircraft, 
control towers, or other faciltiies or for the performance of services authorized 
by this seetion. 

(4) Any executive department or independent establishment is authorized 
to cooperate with the Authority in carrying out the purposes of this section, and 
for such purposes may lend or transfer to the Authority by contract or otherwise, 
or if so requested by the Authority, lend to educational institutions or other 
persons cooperating with the Authority in the conduct of any such training or 
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program, officials, experts, or employees, aircraft, control towers, and other p Op- 
erty or equipment, and lands or buildings under its control. For the purposes 
of this section, the Authority shall have the power to accept and utilize voluntary 
and uncompensated services, equipment, facilities, and information of any State. 
Territory, or political subdivision, or any agency thereof. 

(5) Any executive department or independent establishment is authorized to 
detail personnel of such executive department or independent establishment to }, 
trained as provided herein at Government expense: Provided, That no such per- 
sonnel shall lose their individual status or seniority rating in the executive de- 
partment or independent establishment merely by reason of absence due to such 
training. 

(6) There are authorized to be appropriated such sums as may be necessary 
for the purpose of carrying out the provisions of this section. 


{Committee print, March 30, 1954] 


Amendment G would write into the Act the provisions respecting training 
employees approved in the Act of August 8, 1950. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) ; 
create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 47, following line 20, insert a new section as follows: 


DEVELOPMENT PLANNING; DETAIL OF CERTAIN EMPLOYEES FOR ADDITIONAL TRAINING: 
OPERATION OF TRAINING SCHOOLS 


Sec. 214. (a) The Authority is empowered to detail annually employees of the 
Civil Aeronautics Authority engaged in technical or professional duties for trair 
ing at Government expense, either at civilian or other institutions not operated 
by the Authority. Such courses of instruction shall include, but not be limited 
to, aerodynamies, engineering mechanics, aircraft design and construction, and 
related subjects dealing with the scientific problems of aeronautics, such as 
advanced engineering techniques and practices, training in celestial navigation, 
advanced flight and flight test methods and procedures, application of medical 
and legal science to problems of aviation, and the use of radio in aviation. There 
is authorized to be appropriated such sums, not to exceed $50,000 for any fiscal 
year, aS may be necessary to carry out the provisions of this subsection. 

(b) The Authority is empowered to conduct a school or schools for the purpose 
of training employees of the Civil Aeronautics Authority in those subjects neces- 
sary for the proper administration of the aircraft, airmen, and air operation 
safety standards authorized under this Act. 


[Committee print, March 30, 1954] 


Amendment H would write into the bill the provisions respecting delegation 
of inspection powers which were added to the Civil Aeronautics Act by the Act of 
September 29, 1950. 

{[S. 2647, 88d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to ereate an independent Civil Aeronautics Authority and an independent Air 


Safety Board, viz: 
On page 49, at the end of title IT, add a new section as follows: 


DELEGATION OF POWERS AND DUTIES TO PRIVATE PERSONS; SUPERVISION AND REVIEW, 
RECONSIDERATION OF ACTIONS 


Sec. 215. (a) In exercising and performing the powers and duties vested in it 
by this Act, the Authority may, subject to such regulations, supervision, and 
review as it may prescribe, delegate to properly qualified private persons the 
function of performing any of such powers and duties respecting (1) the 
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examination, inspection, and testing necessary to the issuance of certificates 
ynder title VI of this Act, and (2) the issuance of such certificates in accordance 
with standards established by the Authority. The Authority may establish the 
maximum fees which such persons may charge for their services and may rescind 
such delegation at any time and for any reason which it deems appropriate 
(pb) Any person affected by any action taken by any private person exercising 
delegated authority under this section may apply for reconsideration of such 
act by the Authority. The Anthority upon its own initiative, with respect 
authority granted under subsection (a), may reconsider the action of any 
ate person either before or after it has become effective. If, upon recon- 
leration by the Authority, it shall appear that the action in question is in any 
respect unjust or unwarranted, the Authority shall reverse, change, or modify 
the same accordingly ; otherwise such action shall be affirmed: Provided, That 
nothing in this subsection shall be construed as modifying, amending, or repeal- 
ing any provisions of the Administrative Procedure Act. 


{Committee print, March 30, 1954] 


Amendment I represents a proposal advanced by the local service airlines. 
It would have the effect of giving these airlines so-called “grandfather rights”. 
It would entitle them to permanent certificates upon a bare showing that they 
are operating satisfactorily under temporary certificates. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENTS Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 51, immediately following line 16, add a new paragraph as follows: 

‘(2) If any applicant who makes application for a certificate within one 
hundred and twenty days after the enactment of this section shall show that, 
from the date of enactment of this section until the date of its application, it 
or its predecessor in interest, was an air carrier furnishing, within the con- 
tinental limits of the United States, local or feeder service consisting of the 
carriage of persons, property and mail, under a temporary certificate of public 
convenience and necessity issued by the Civil Aeronautics Board, continuously 
operating as such (except as to interruptions of service over which the ap- 
plicant or its predecessors in interest have no control) the Authority, upon 
proof of such fact only, shall, unless the service rendered by such applicant 
for such period was inadequate and inefficient, issue a certificate or certificates 
of unlimited duration, authorizing such applicant to engage in air transporta- 
tion between the terminal and intermediate points within the continental limits 
of the United States between which it, or its predecessor, so continuously oper- 
uted between the date of enactment of this section and the date of its ap- 
plication.”. 

On page 52, line 18, strike ‘‘(2)” and insert “(3)”. 


{Committee print, March 30, 1954} 


Amendment J is an altered version of amendment I, which would accomplish 
the same result but with the added requirement that the Authority find that 
the applicant is fit, willing, and able to perform. 


{S. 2647, 83d Cong., 2d sess. ] 


AMENDMENTS Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 51, immediately following line 16, add a new paragraph as follows: 
“(2) If any applicant who makes application for a certificate within one 
hundred and twenty days after the enactment of this section shall show that, 
from the date of enactment of this section until the date of its application, it 
or its predecessor in interest, was an air carrier furnishing, within the con- 
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tinental limits of the United States, local or feeder service consisting of th. 
carriage of persons, property and mail, under a temporary certificate of public 
convenience and necessity issued by the Civil Aeronautics Board, continuously 
operating as such (except as to interruptions of service over which the ap 
plicant or its predecessors in interest have no control) the Authority, if it finds 
that the applicant is fit, willing, and able to perform such transportation properly 
in conformity with the provisions of this Act and the rules, regulations, ang 
requirements of the Authority hereunder, shall, unless the service rendered 
by such applicant for such period was inadequate and inefficient, issue a cer. 
tificate or certificates of unlimited duration, authorizing such applicant to ep. 
gage in air transportation between the terminal and intermediate points within 
the continental limits of the United States between which it, or its predecessor, 
so continuously operated between the date of enactment of this section and th 
date of its application.”. 
On page 52, line 18, strike “(2)” and insert “(3)”. 


{Committee print, March 30, 1954] 


Amendment K would write into the bill an interpretation similar to that con. 
tained in the Interstate Commerce Act, by which tickets or passes for free or 
reduced fare transportation may be given to furloughed, pensioned, and super 
annuated employees, and to the widows and minor children of former employees 
who died in the service of an air carrier. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENTS Intended to be proposed by Mr. McCarran to the bill (S. 2647 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 67, in line 3, immediately after the word ‘employees” insert “(in- 
cluding furloughed, pensioned and superannuated employees)”. 

On page 67, line 4, immediately following the word “families” insert “(includ 
ing the widows during widowhood and minor children during minority of 
persons who died while in the service of any such air carrier)”. 


[Committee print, March 30, 1954] 


Amendment L would eliminate the requirement for an oath to support evi- 
dence of mail transportation, and would require instead only a certification 
by a duly authorized official. This is in line with provisions of the Act of 
June 28, 1952. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) to 
create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 78, in line 8 and in line 12, strike out “oath” and insert “signature 
of a duly authorized official’. 


[Committee print, March 30, 1954] 


Amendment M would include in the bill a provision with respect to sepa- 
rately identifying the subsidy or need element in airmail payments, as now 
required by Reorganization Plan No. 10 of 1953. 


[S. 2647, 838d Cong., 2d sess.] 


AMENDMENTS Intended to be proposed by Mr. McCarran to the bill (S. 2647) 


to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 83, line 9, between ‘‘(a)” and “the”, insert “(1)”. 
On page 8%, line 11, strike out “(1)” and insert “(i)”. 

On page 83, line 22, strike out “(2)” and insert “(ii)”. 
On page 84, line 3, strike out “(3)” and insert “(iii)”. 
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On page 84, line 3, strike out “and the” and insert “and except as hereinafter 
provided, the”’. : , 

On page 84, immediately following line 16, add the following: 

«(2) The Authority shall pay to each air carrier so much of the compensation 
fixed and determined by the Authority under this section as is in excess of the 
amount payable to such air carrier, under honest, economical, and efficient 
management, for the transportation of mail by aircraft, the facilities used and 
yseful therefor, and the services connected therewith at fair and reasonable rates 
fixed and determined by the Authority in accordance with this section with- 
out regard to the following provision of subsection (b) of this section: ‘the 
need of each such air carrier for compensation for transportation of mail suffi- 
cient to insure the performance of such service, and, together with all other 
revenue of the air carrier, to enable such air carrier under honest, economical, 
and efficient management, to maintain and continue the development of air 
transportation to the extent and of the character and quality required for the 


‘ commerce of the United States, the postal service, and the national defense’. 


“At any time the Authority upon its own motion may, and upon the petition of 
the Postmaster General or the carrier concerned shall, institute proceedings to 
fix and determine, after notice and opportunity for hearing, the rates to be paid 
by the Postmaster General in accordance with this paragraph, and the rates 


so fixed and determined shall supersede the initial rates from the date of the 
motion or petition.” 


{Committee print, March 30, 1954] 


Amendment N would eliminate words left in the bill through an editorial 
error. 


[S. 2647, 838d Cong., 2d sess. ] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 


to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 92, beginning in line 7, strike out “unlawful, except as provided in 
tile V of this Act, or” and insert “unlawful”. 


[Committee print, March 30, 1954] 


Amendment O is designed to make it clear that the Authority will have no 
power on its own motion to order mergers. 


{S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 95, line 2, change the period to a colon and add the following proviso: 
“Provided further, That the Authority shall have no power to order, direct, 
or otherwise procure, either directly or indirectly, a consolidation, merger, pur- 
chase, lease, operating contract, or acquisition of control of or between any 
persons covered by this section, except upon application voluntarily submitted 


by or on behalf of such persons to the Authority pursuant to the provisions of 
this subsection.” 


[Committee print, March 30, 1954] 


Amendment P adds “ticket agents” to the section, thus making such agents 


subject to investigation by the Authority, in line with provisions of the Act 
of July 14, 1952. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 


to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


Beginning on page 100, with line 15, strike out all down to and including line 
2on page 101 and insert in lieu thereof the following: 

“Sec. 311. The Authority may, upon its own initiative or upon complaint by 
any air carrier, foreign air carrier, or ticket agent, if it considers that such 
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action by it would be in the interest of the public, investigate and deter: 
whether any air carrier, foreign air carrier, or ticket agent has been or 
engaged in unfair or deceptive practices or unfair methods of competition 
or affecting air transportation or the sale thereof. If the Authority shall 
after notice and opportunity for hearing, that such air carrier, foreign 


alr , 1 


carrier or ticket agent is engaged in such unfair or deceptive practices or unfgir 


methods of competition, it shall order such air carrier, foreign air earrier. oy 
ticket agent to cease and desist fom such practices or methods of competition 


[Committee print, March 30, 1954] 


Amendment Q would write into the Act a provision along the lines of » 
6 of the Air Commerce Act of 1926 as amended by the Act of August s 


[S. 2647, 83d Ceng., 2d sess. ] 5 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S 
to create an independent Civil Aeronautics Authority and an index 
Air Safety Board, viz: 


On page 119, strike out all of lines 3 through 11, inclusive, and insert ir 
thereof the following: 

Sec. 502. Foreign aircraft, which are not a part of the armed forces of 
foreign nation, may be navigated in the United States by airmen holding certif s 
icates or licenses issued or rendered valid by the United States or by the nat 
in whieh the aircraft is registered if such foreign nation grants a similar 
privilege with respect to aircraft of the United States and only if such navig ni 
tion is authorized by permit, order, or regulation issued by the Civil Aer I 
nautics Authority hereunder, and in accordance with the terms, conditions, ar 
limitations thereof. The Civil Aeronautics Authority shall issue such permits 
orders, or regulations to such extent only as the Authority shall find su 
action to be in the interest of the public: Provided, however, That, in exercisi 
its powers hereunder, the Authority shall do so consistently with any trea 
which may be in force between the United States and any foreign country 
countries. Foreign civil aircraft permitted to navigate in the United States e 
under this section may be authorized by the Authority to engage in air co 
merce within the United States except that they shall not take on at ar r 
point within the United States, persons, property, or mail carried for comp 
sation or hire and destined for another point within the United States. Nothing 
contained in this section shall be deemed to limit, modify, or amend sections 
802 and 401 of this Act, but any foreign air carrier holding a permit un 
said section 302 shall not be required to obtain additional authorization u 
this section with respect to any operation authorized by said permit. 


[Committee print, March 30, 1954] 


Amendment R would write into the bill, instead of the present provisions 
on recordation of aircraft ownership, the provisions of the Act. 


[S. 2647, 83d Cong., 2d sess. ] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 119, beginning with line 22, strike out all down through and including 
line 25 on page 122, and insert in lieu thereof the following: 

Sec. 504. (a) The Authority shall establish and maintain a system for the 
recording of each and all of the following: 

(1) Any conveyance which affects the title to, or any interest in, any Civ! 
aircraft of the United States; 

(2) Any lease, and any mortgage, equipment trust, contract of conditional 
sale, or other instrument executed for security purposes, which lease or othe! 
instrument affects the title to, or any interest in, any specifically identified air- 
eraft engine or engines of seven hundred and fifty or more rated takeoff horse 
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power, for each such engine as the equivalent of such horsepower, and also 
any assignment or amendment thereof or supplement thereto; 

(3) Any lease, and any mortgage, equipment, trust, contract of conditional 
ile, or other instrument executed for security purposes, which lease or other 

rument affects the title to, or any interest in, any aircraft engines, propellers, 

appliances maintained by or on behalf of an air carrier certificated under 

tion 604 of this Act for installation or use in aircraft, aircraft engines, or 
propellers, Or any spare parts maintained by or on behalf of such an air car 

- which instrument need only describe generally by types the engines, pro 
ellers, appliances, and spare parts covered thereby and designate the location 
r locations thereof; and also any assignment or amendment thereof or supple 
ment thereto. 

RECORDING OF RELEASES 


(pb) The Authority shall also record under the system provided for in sub 
section (a) of this section any release, cancellation, discharge, or satisfaction 
relating to any conveyance or other instrument recorded under said system. 


CONVEYANCES TO BE RECORDED 


¢) No conveyance the recording of which is provided for by subsection (a) (1) 

this section made on or after August 22, 1938, and no instrument the recording 
f which is provided for by subsection (a) (2) of this section or subsection (a) 
3) of this section made on or after June 19, 1948, shall be valid in respect of 
such aircraft, aircraft engine or engines, propellers, appliances, or spare parts 
against any person other than the person by whom the conveyance or other 
instrument is made or given, his heir or devisee, or any person having actual 
notice thereof, until such conveyance or other instrument is filed for recordation 
in the office of the Authority. For the purposes of this subsection (c), such 
onveyance or other instrument shall take effect from the time and date of 
ts filing for recordation, and not from the time and date of its execution. 


EFFECT OF RECORDING 


d) Each conveyance or other instrument recorded by means of or under the 
system provided for in subsection (a) or (b) of this section shall from the time 
of its filing for recordation be valid as to all persons without further or other 
recordation, except that an instrument recorded pursuant to subsection (a) (3) 
of this section shall be effective only with respect to those of such items which 
ay from time to time be situated at the designated location or locations and 
only while so situated: Provided, That an instrument recorded under subsection 
a) (2) of this section shall not be affected as to the engine or engines specifically 
dentified therein, by an instrument theretofore or thereafter recorded pursuant 
to subsection (a) (3) of this section. 


FORM OF CONVEYANCES 


(e) No conveyance or other instrument shall be recorded unless it shall have 
been acknowledged before a notary public or other officer authorized by the law 
f the United States, or of a State, Territory, or possession thereof, or the Dis- 
trict of Columbia, to take acknowledgement of deeds. 


INDEX OF CONVEYANCES 


(f) The Authority shall keep a record of the time and date of the filing of 
onveyances and other instruments with it and of the time and date of recorda- 
tion thereof. It shall record conveyances and other instruments filed with it in 
the order of their reception, in files to be kept for that purpose, and indexed 
according to 

(1) the identifying description of the aircraft or aircraft engine, or in the 
case of an instrument referred to in subsection (a) (3) of this section, the 
location or locations specified therein; and 

(2) the names of the parties to the conveyance or other instrument. 


REGULATIONS 


(g) The Authority is authorized to provide by regulation for the endorsement 
upon certificates of registration, or aircraft certificates, of information with 
respect to the ownership of the aircraft for which each certificate is issued, the 

47965—54——_6 
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recording of discharges and satisfactions of recorded instruments, and oth, 
transactions affecting title to or interest in aircraft, aircraft engines, propeller. 
appliances, or parts, and for such other records, proceedings, and details as yy 
be necessary to facilitate the determination of the rights of parties dealing wit) 
civil aircraft of the United States, aircraft engines, propellers, appliances, , 
parts. 


{Committee print, March 30, 1954] 


Amendment S would write into the bill the provision approved in the Act 9 
June 16, 1948, respecting limitation of liability by security owners for injyr 
death, or damage caused by the aircraft which constitutes their security. 


[S. 2647, 83d Cong., 2d sess. ] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) + 
create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 122, at the end of title V, insert in the following new section: 
LIABILITY OF CERTAIN PERSONS NOT IN POSSESSION OF AIRCRAFT 


Sec. 505. No person having a security interest in, or security title to, any ciyjj 
aircraft under a contract of conditional sale, equipment trust, chattel or cor. 
porate mortgage, or other instrument of similar nature, and no lessor of any 
such aircraft under a bona fide lease of thirty days or more, shall be liable by 
reason of such interest or title, or by reason of his interest as lessor or owner 
of the aircraft so leased, for any injury to or death of persons, or damage to 
or loss of property, on the surface of the earth (whether on land or water 
eaused by such aircraft, or by the ascent, descent, or flight of such aircraft or 
by the dropping or falling of an object therefrom, unless such aircraft is in 
the actual possession or control of such person at the time of such injury, death, 
damage, or loss. 


[Committee print, March 30, 1954] 


Amendment T would permit suspension of an airman certificate for such time 
as may be necessary to complete a pending proceeding for revocation. 


[S. 2647, 83d Cong., 2d sess. ] 
AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 


to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 133, line 10, strike out “not in excess of thirty days”. 


[Committee print, March 30, 1954] 


Amendment U would add to the bill the provision with respect to the operation 
of seaplanes which was added by the Act of October 11, 1951. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by McCarran to the bill (S. 2647) to 


create an Independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 155, immediately following line 15, add the following new subsection: 
(6) for any person to operate a seaplane or other aircraft of United 
States registry upon the high seas in contravention of the regulations pro 
claimed by the President pursuant to section 1 of the Act entitled “An Act 


to authorize the President to proclaim regulations for preventing collisions 
at sea.” 
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[Committee print, March 30, 1954] 


Amendment V would strike out a sentence authorizing utilization by the Air 
safety Board of the personnel and facilities of other agencies. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 139, beginning in line 11 with the words “The Board”, strike out all 
down to and including line 15. 


[Committee print, March 30, 1954] 


Amendment W would have the effect of requiring that the Air Safety Board 
make public all its reports and recommendations transmitted to the Authority. 


[S. 2647, 83d Cong., 2d sess.] 
AMENDMENT Antended to be proposed by Mr. McCarran to the bill (S. 2647) 


to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 141, line 6, strike out “to such extent and”. 


[Committee print, March 30, 1954] 


Amendment X changes would eliminate authority for the Air Safety Board to 
make rules and regulations governing the notification and report of accidents 
involving aircraft, and would instead provide that the Air Safety Board recom- 
mend to the Authority such rules and regulations. 


[S. 2647, 88d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 141, beginning in line 8, strike out “make rules and regulations, subject 
to the approval of the Authority,” and insert in lieu thereof “recommended to 
the Authority rules and regulations”. 


[Committee print, March 30, 1954] 


Amendment Y would make it clear that the Air Safety Board is to function 
absolutely independent of all other Federal agencies. 


[S. 2647, 838d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 142, line 7, change the period to a comma and add “nor shall the 


Board assign any of its duties or functions to, nor request the performance 
of any of its duties or functions by, personnel of any other Government agency. 


[Committee print, March 30, 1954] 


Amendment Z would specify certain minimum reporting requirements for the 
Air Safety Board. 
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[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S 
to create an independent Civil Aeronautics Authority and an independ 
Safety Board, viz: 


On page 143, beginning in line 7, strike out “in addition to a report of 
work performed under this Act,” and insert in lieu thereof “a report of the w; 
performed under this Act, including, but without limitation, (1) an analysis 
aircraft accidents during the period covered by the report; (2) a listing of saf; 
rules and regulations issued, amended, or canceled during such period; (3 
listing of rules und regulations recommended by the Board during such perj 
but not issued or not issued in the form recommended by the Board; (4) | 
recommendations of the Board with respect to further rules and regu 
which should be issued, amended, or repealed, and (5) a statement of rx 
mendations made by the Board on the basis of its investigation of major ac 
during the period covered by the report; together with”. 


h 


{Committee print, March 30, 1954] 


Amendment AA is technical and designed to bring the bill in line wit! 
amendment to the Air Commerce Act by the Act of October 11, 1951. 


[S. 2647, 88d Cong., 2d sess. ] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647 
to create an independent Civil Aeronautics Authority and an independer 
Air Safety Board, viz: 


On page 148, line 8, strike out “The” and insert “Except as specificially pr 
vided in the Act entitled ‘An Act to authorize the President to proclaim regula 
tions for preventing collisions at sea’, the”. 

{Committee print, March 30, 1954! 

Amendment BB adds to the bill a prohibition against display of false markings 

on aircraft, in line with the provisions of the Act of August 3, 1950. 
[S. 2647, 83d Cong., 2d sess. ] 

AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) t 
create an independent Civil Aeronautics Authority and an independent Ai: 
Safety Board, viz: 

On page 154, line 3, immediately preceding the word “shall”, insert: “and an) 
person who knowingly and willfully displays or causes to be displayed on ar 
aircraft, any marks that are false or misleading as to the nationality or registr 
tion of the aircraft,”. 


[Committee print, March 30, 1954] 


Amendment CC includes ticket agents within the prohibition against rebates 
in line with the provisions of the Act of June 14, 1952. 


[S. 2647, 83d Cong., 2d sess. ] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647 
to create an independent Civil Aeronautics Authority and an independent Ai: 
Safety Board, viz: 


On page 154, in line 23, strike out “or foreign air’ carrier” and insert in li 
thereof: “, foreign air carrier, or ticket agent”. 
{Committee print, March 30, 1954] 


Amendment DD adds to the bill a subsection making refusal to testify a mis 
demeanor. 
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[S. 2647, 88d Cong., 2d sess.] 


\MENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) to 
reate an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 156, immediately following line 9, add a new subsection as follows: 
REFUSAL TO TESTIFY 


¢) Any person who shall neglect or refuse to attend and testify, or to answer 
iny lawful inquiry, or to produce books, papers, or documents, if in his power to 
so, in obedience to the subpena or lawful requirement of the Authority or the 
\ir Safety Board, shall be guilty of a misdemeanor, and, upon conviction thereof, 
shall be subject to a fine of not less than $100 nor more than $5,000, or imprison- 
ent for not more than one year, or both. 


[Committee print, March 30, 1954] 


\mendment EE would write into the bill the provisions against the transpor- 
tion of explosives and other dangerous articles which were contained in the 
Act of July 26, 1949. 
[S. 2647, 83d Cong., 2d sess.] 


{\MENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) to 
reate an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


On page 156, at the end of section 902, add a new subsection as follows: 


TRANSPORTATION OF EXPLOSIVES AND OTHER DANGEROUS ARTICLES 


h) (1) Any person who knowingly delivers or causes to be delivered to an 
‘ carrier or to the operator of any civil aircraft for transportation in air 
mmerce, Or who causes the transportation in air commerce of, any shipment, 
aggage, or property, the transportation of which would be prohibited by any 
ie, regulation, or requirement prescribed by the Civil Aeronautics Authority 
inder title VI of this Act, relating to the transportation, packing, marking, or 
lescription of explosives or other dangerous articles shall, upon conviction 
thereof for each such offense, be subject to a fine of not more than $1,000, or 

imprisonment not exceeding one year, or to both such fine and imprisonment: 
Provided, That when death or bodily injury of any person results from an of- 
nse punishable under this subsection, the person or persons convicted thereof 
shall, in lieu of the foregoing penalty, be subject to a fine of not more than 
10,000 or to imprisonment not exceeding ten years, or to both such fine and 
imprisonment. 

2) In the exercise of its authority under title VI of this Act, the Civil 
\eronautics Authority may provide by regulation for the application in whole 
or in part of the rules or regulations of the Interstate Commerce Commission 
(including future amendments and additions thereto) relating to the trans- 
portation, packing, marking, or description of explosives or other dangerous 
irticles for surface transportation, to the shipment and carriage by air of such 
articles. Such applicability may be terminated by the Authority at any time. 
While so made applicable, any such rule or regulation, or part thereof, of the 
iterstate Commerce Commission shall for the purpose of this Act be deemed 

he a regulation of the Authority prescribed under title VI. 


[Committee print, March 30, 1954] 


Amendment FF eliminates separate mention of the Motor Carrier Act which 
Vv constitutes part II of the Interstate Commerce Act. 


[S. 2647, 88d Cong., 2d sess.] 
a mis 


\MENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) to 


create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, viz: 


Un page 172, in lines 2 and 3 and again. in line 10, strike out “or the Motor 
Carrier Act, 1935’. 





REVISION OF CIVIL AERONAUTICS ACT 


[Committee print, March 30, 1954] 


Amendment GG proposes a merely technical change, to recognize that under 
the Act of May 24, 1949, what used to be called the circuit courts are now calleq 
simply United States Courts of Appeal. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (8S. 2647) ¢) 
create an independent Civil Aeronautics Authority and an independent Aj; 
Safety Board, viz: 


On page 182, beginning in line 2, strike out “circuit courts of appeals of the 
United States or the United States Court of Appeals for the District of Colun. 
bia” and insert “United States Courts of Appeal’. 


[Committee print, March 30, 1954] 


Amendment HH is a technical amendment intended to supply a deficiency jy 
the bill to which the staff of the committee has called attention. 


[S. 2647, 83d Cong., 2d sess.] 


AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 


On page 188, in line 4, immediately following the word “carrier” insert “or 
air contractor”. 


[Committee print, March 80, 1954] 


Amendment II would write into the bill, as two new titles, existing provisions 
with respect to security and war risk insurance. 


[S. 2647, 838d Cong., 2d sess.] 

AMENDMENT Intended to be proposed by Mr. McCarran to the bill (S. 2647) 
to create an independent Civil Aeronautics Authority and an independent 
Air Safety Board, viz: 

On page 191, immediately following title XI, insert two new titles as follows: 
TITLE XII—SECURITY PROVISIONS 


PURPOSE ; TIME AND MANNER OF EXERCISE OF POWERS 


Seo. 1201. The purpose of this title is to establish security provisions which 
will encourage and permit the maximum use of civil aircraft consistent with 
the national security. Whenever the President determines such action to le 
required in the interest of national security, he may direct the Civil Aeronautics 
Authority to exercise the powers, duties, and responsibilities granted in this 
title to the extent, in the manner, and for such periods of time as the President 
considers necessary. 


NATIONAL SECURITY REGULATIONS 


Sec. 1202. The Authority shall consider requirements of national security 48 
well as safety of flight in air commerce, in exercising its powers and carryils 
out its responsibilities under title VI of this chapter. 


SECURITY CONTROL OF AIR TRAFFIC 
. 


Sec. 1208. The Authority is authorized to establish such zones or areas il 
the airspace above the United States, its Territories, and possessions (includ 
ing areas of land or water administered by the United States under interna 
tional agreement) as it may find necessary in the interests of national security: 
and may, after consultation with the Department of Defense, by rule, regult 





under 
called 


647) to 
nt Air 


Of the 
Colun- 


3. 2647) 
pendent 


Ovisions 


S. 2647) 
pendent 


follows: 


1s which 
ent with 
on to be 
‘onautics 
1 in this 
resident 


curity as 
carrying 


areas il 
. (includ: 
» {nterna- 
security: 
e, regula: 


REVISION OF CIVIL AERONAUTICS ACT 73 


ion, or order within such zones or areas, prohibit or restrict flights of aircraft 
which it cannot effectively identify, locate, and control with available facilities : 
provided, That the Authority shall consult with the Department of State be- 
fore exercising the authority provided in this section with respect to areas of 
jand or water administered by the United States under international agreement. 


PEN ALTIES 


Sec. 1204. In addition to the penalties otherwise provided for by this chapter, 
any person who knowingly or willfully violates any provision of this title, or 
any rule, regulation, or order issued thereunder shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be subject to a fine of not 
exceeding $10,000 or to imprisonment not exceeding one year, or to both such 
fine and imprisonment. 

TERMINATION OF TITLE 


Sec. 1205. The provision of this title shall expire on such date as may be 
specified by concurrent resolution of the two Houses of Congress. 


TITLE XIII—WAR RISK INSURANCE 
DEFINITIONS 


Sec. 1301. As used in this subchapter— 

(a) The term “American aircraft” means “civil aircraft of the United States” 
as defined in section 101 (17) of this title, and any aircraft owned or chartered 
by or made available to the United States, or any department or agency thereof, 
or the government of any State, Territory, or possession of the United States, 
or any political subdivision thereof, or the District of Columbia. 

(b) The term “war risks” includes, to such extent as the Secretary may 
letermine, all or any part of those risks which are described in “free of capture 
and seizure” clauses, or analogous clauses. 

(c) The term “Secretary” means the Secretary of Commerce. 

(d) The terms “insurance company” and “insurance carrier” in sections 1305 
(a) and (b) and 1307 (d) of this title shall include any mutual or stock insur- 
ance company, reciprocal insurance association, and any group or association 
authorized to do an aviation insurance business in any State of the United States. 


AUTHORITY TO PROVIDE INSURANCE}; CONSIDERATION OF RISK 


Sec. 1302. (a) The Secretary, with the approval of the President, and after 
such consultation with interested agencies of the Government as the President 
may require, may provide insurance and reinsurance against loss or damage 
arising out of war risks in the manner and to the extent provided in this title, 
whenever it is determined by the Secretary that such insurance, adequate for 
the needs of the air commerce of the United States, cannot be obtained on rea- 


| sonable terms and conditions from companies authorized to do an insurance 


business in a State of the United States: Provided, That no insurance shall be 
issued under this title to cover war risks on persons or property engaged or 
transported exclusively in air commerce within the several States of the United 
States and the District of Columbia. 

(b) Any insurance or reinsurance issued under any of the provisions of this 


; title shall be based, insofar as practicable, upon consideration of the risk 
s involved, 


PERSONS, PROPERTY, AND INTERESTS INSURABLE 


Sec. 13038. The Secretary may provide the insurance and reinsurance, author- 
ized by section 1302 with respect to the following persons, property, or interest : 

(a) American aircraft, and those foreign-flag aircraft engaged in aircraft 
operations deemed by the Secretary to be in the interest of the national defense 
or the national economy of the United States, when so engaged. 

(b) Cargoes transported or to be transported on any such aircraft, including 
shipments by express or registered mail; air cargoes owned by citizens or resi- 
dents of the United States, its Territories, or possessions; air cargoes imported 
‘0, or exported from, the United States, its Territories, or possessions; and air 
argoes sold or purchased by citizens or residents of the United States, its 
Territories, or possessions, under contracts of sale or purchase by the terms of 
Which the risk of loss by war risks or the obligations to provide insurance against 
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such risks is assumed by or falls upon a citizen or resident of the United. s; 
its Territories, or possessions; air cargoes transported between any poi 
the United States and any point in a Territory or possession of the U; 
States, between any point in any such Territory or possession and any 
in any other such Territory or possession, or between any point in any gy 
Territory or possession and any other point in the same Territory or possess 

(c) The personal effects and baggage of the captains, pilots, officers 
bers of the crews of such aircraft, and of other persons employed o: 
ported on such aircraft. 

(d) Captains, pilots, officers, members of the crews of such aircraft, and other 
persons employed or transported thereon against loss of life, injury, or dete; 
tion. 

(e) Statutory or contractual obligations or other liabilities of such aircraft 
of the owner or operator of such aircraft of the nature customarily coy 
by insurance. 


INSURANCE OF PROPERTY OF GOVERNMENT DEPARTMENTS AND AGENCIES 


Sec. 1304. (a) Any departments or agency of the United States may, 
the approval of the President, procure from the Secretary any of the insm 
provided under this title, except with respect to valuables covered by sé 
1 and 2 of the Act of July 8, 1987 (50 Stat. 479). 

(b) The Secretary is authorized with such approval to provide such 
ance at the request of the Secretary of Defense, and such other agenci 
the President may prescribe, without premium in consideration of the 
ment of the Secretary of Defense or such agency to indemnify the Secre 
against all losses covered by such insurance, and the Secretary of Defense 
such other agencies are authorized to execute such indemnity agreement 
the Secretary. 


REINSURANCE; RATES ; ALLOWANCES TO INSURANCE CARRIERS 


Sec. 1305. (a) To the extent that he is authorized by this title to provi 
insurance, the Secretary may reinsure in whole or in part, any company authorized 


to do an insurance business in any State of the United States. The Secretar 


may reinsure with, or cede or retrocede to, any such company, any insurance or 
reinsurance, provided by the Secretary in accordance with the provisions of t 
title. 

(b) Reinsurance shall not be provided by the Secretary at rates less than 
obtained by the Secretary at rates more than the rates established by the Secr 
tary on the same or similar risks or the rates charged by the insurance carrie: 
for the insurance so reinsured, whichever is most advantageous to the Secretary, 
except that the Secretary may make to the insurance carrier such allowances f 
expenses on account of the cost of services rendered or facilities furnished as 
deems reasonably to accord with good business practice, but such allowance to the 
carrier shall not provide for any payment by the carrier on account of solicitation 
for or stimulation of insurance business. 


INSURANCE FUND-—CREATION OF REVOLVING FUND; PAYMENTS FROM FUND 


Sec. 1306. (a) Moneys appropriated by Congress to carry out the provisions of 
this title and all moneys received from premiums, salvage, or other recoveries 
and all receipts in connection with this title shall be deposited in a revolving funt 
in the Treasury of the United States. Payments of return premiums, losses, 
settlements, judgments, and all liabilities incurred by the United States under 
this title shall be made from such funds through the disbursing facilities of the 
Treasury Department. 

APPROPRIATIONS 


(b) Such sums as shall be necessary to carry out the provisions of this title 
are authorized to be appropriated to such fund. 


PAYMENT OF SURPLUS INTO TREASURY 


(c) At least annually, any balance in the revolving fund in excess of an amoutt 
determined by the Secretary to be necessary for the requirements of the fund, ané 
for reasonable reserves to maintain the solvency of the fund, shall be paid into 
the Treasury as miscellaneous receipts. 
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ANNUAL PAYMENTS TO TREASURY AS MISCELLANEOUS RECEIPTS 


(d) Annual payments shall be made by the Secretary to the Treasury of the 
United States as miscellaneous receipts by reason of costs incurred by the Goy- 
ernment through the employment of appropriated funds by the Secretary in 
esprving out the provisions of this title. These payments shall be computed 

applying to the average monthly balance of appropriated funds retained in 

. revolving fund a percentage determined annually in advance by the Secre 

yof the Treasury. Such percentage shall not be less than the current average 

e which the Treasury pays on its marketable obligations. 


RIBUTIONS TO CIVIL SERVICE RETIREMENT AND DISABILITY FUND AND EMPLOYEI s’ 
COMPENSATION FUND; ANNUAL BILLINGS 


e) The Seeretary shall contribute to the Civil Service Retirement and Dis- 
ity Fund, on the basis of annual billings as determined by the Civil Service 
nmission, for the Government’s share of the cost of the Civil Service Retire 
ent System applicable to the employees engaged in carrying out the provisions 
this title. The Secretary shall also contribute to the employees’ compensa- 
fund, on the basis of annual billings as determined by the Secretary of 
for the benefit payments made from such fund on account of the em- 
loyees engaged in carrying out the provisions of this title. The annual billings 
| also include a statement of the fair portion of the cost of the administra- 
of the respective funds, which shall be paid by the Secretary into the 
Treasury as miscellaneous receipts. 


MINISTRATIVE PROVISIONS ISSUANCE OF POLICIES; RULES AND REGULATIONS, 
SETTLEMENT OF CLAIMS 


1307. (a) The Secretary, in the administration of this title, may issue 
| policies, rules, and regulations as he deems proper and, subject to the fol 
wing provisions of this subsection, may adjust and pay losses, compromise an‘ 
ttle claims, whether in favor of or against the United States and pay tle 
mount of any judgment rendered against the United States in any suit, or the 
ount of any settlement agreed upon, in respect of any claim under insurance 
ithorized by this title. In the case of any aircraft which is insured under the 
provisions of this title, (1) the policy shall specify a stated amount to be paid 
in the event of total loss, and such stated amount shall not exceed an amount 
determined by the Secretary, after consultation with the Civil Aeronautics Board, 
to represent the fair and reasonable value of the aircraft, and (2) the amount of 
any Claim which is adjusted, compromised, settled, adjudged, or paid shall in no 
event exceed such stated amount. 


FORMS AND POLICIES; RATES 


(b) The Secretary may prescribe and change forms and policies, and fix, 
adjust, and change the amounts insured and rates of premium provided for in 
this title: Provided, That with respect to policies in effect at the time any such 

ange is made, Such change shall apply only with the consent of the insured. 


COMMERCIAL PRACTICE CONTROLLING ; LIMITATION ON FEES 


(c) The Secretary, in administering this title, may exercise his powers, 
perform his duties and functions, and make his expenditures, in accordance with 
commercial practice in the aviation insurance business. Except as authorized 
in subsection (d) of this section, no insurance broker or other person acting in 
i Similar intermediary capacity shall be paid any fee or other consideration by 
the Secretary by virtue of his participation in arranging any insurance wherein 
the Secretary directly insures any of the risk thereof. 


UNDERWRITING AGENTS 


(d) The Secretary may, and whenever he finds it practicable to do so shall, 
employ companies or groups of companies authorized to do an aviation insurance 
business in any State of the United States, to act as his underwriting agent. The 
Secretary may allow such companies or groups of companies fair and reasonable 
compensation for servicing insurance written by such companies or groups of 
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companies as underwriting agent for the Secretary. The services of such under. 
writing agents may be utilized in the adjustment of claims under insuranc 
vided by this title, but no claim shall be paid unless and until it has been approve, 
by the Secretary. Such compensation may include an allowance for expenses 
reasonably incurred by such agent, but such allowance shall not include any 
payment by such agent on acount of solicitation for or stimulation of insurance 
business. 
UTILIZATION OF SERVICES OF OTHER GOVERNMENT AGENCIES 


(e) The Secretary with the consent of any executive department, independen: 
establishment, or other agency of the Government, including any field service 
thereof, may avail himself of the use of information, services, facilities, officers. 
and employees thereof in carrying out the provisions of this title. 


BUDGET PROGRAM ; MAINTENANCE OF INTEGRAL SET OF ACCOUNTS; AUDIT, CRI 
CERTAIN EXPENDITURES 


(f) The Secretary, in the performance of, and with respect to, the functions 
powers, and duties vested in him by this title, shall prepare annually and sub 
a budget program as provided for wholly owned Government corporations 
the Government Corporation Control Act as amended (59 Stat. 597; 31 U. S. 6, 
841). The Secretary shall maintain an integral set of accounts which shall] \y 
audited annually by the General Accounting Office in accordance with principles 
and procedures applicable to commercial transactions as provided by the said 
Government Corporation Control Act: Provided, That because of the business 
activities authorized by this title, the Secretary may exercise the powers con- 
ferred in said title, perform the duties and functions, and make expenditures 
required in accordance with commercial practice in the aviation insurance busi- 
ness, and the General Accounting Office shall allow credit for such expenditures 
when shown to be necessary because of the nature of such authorized activities, 


AIRMEN’S RIGHTS UNAFFECTED 


Sec. 1308. This title shall not affect rights of airmen under existing law. 


REPORTS TO CONGRESS 


Sec. 1309. The Secretary shall include in his annual report to Congress a (de- 
tailed statement of all activities and of all expenditures and receipts under this 
title for the period covered by such report and in addition make quarterly prog- 
ress reports to the Congress with reference to contracts entered into, proposed 
contracts, and the general progress of his insurance activities. 


ACTIONS ON CLAIMS FOR LOSSES; JURISDICTION OF COURTS; LIMITATION OF ACTIONS 


Sec. 1310. Upon disagreement as to a loss insured under this title, suit maj 
be maintained against the United States in the United States District Court for 
the District of Columbia or in the United States district court in and for the 
district in which the claimant or his agent resides, notwithstanding the amount 
of the claim and any provision of existing law as to the jurisdiction of United 
States district courts, and this remedy shall be exclusive of any other action by 
reason of the same subject matter against any agent or employee of the United 
States employed or retained under this title. If the claimant has no residence 
in the United States, suit may be brought in the United States District Court 
for the District of Columbia or in any other United States district court in which 
the Attorney General of the United States agrees to accept service. The pro- 
cedure in such suits shall otherwise be the same as that provided for suits in the 
district courts by section 1346 (a) (2) of title 28, so far as applicable. All per- 
sons having or claiming or who might have an interest in such insurance may 
be made parties either initially or upon the motion of either party. In any case 
where the Secretary acknowledges the indebtedness of the United States on 
account of such insurance, and there is a dispute as to the persons entitled to 
receive payment, the United States may bring an action in the nature of a bill 
of interpleader against such parties, in the United States District Court for the 
District of Columbia, or in the United States District Court of the district in 
which any such person resides. In such actions any party, if not a resident of 
or found within the district, may be brought in by order of court served in such 
reasonable manner as the court directs. If the court is satisfied that persons 
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nknown might assert a claim on account of such insurance, it may direct service 

mn such persons unknown by publication in the Federal Register. Judgment 
» any such suit shall discharge the United States from further liability to any 
narties to such action, and to all persons when service by publication upon 
nersons unknown is directed by the court. The period within which suits may 
va commenced contained in section 2401 of title 28, providing for bringing of suits 
against the United States shall, if claim be filed therefor within such period, be 
HIST ended from such time of filing until the claim shall have been administra- 
ively denied by the Secretary and for sixty days thereafter: Provided, however, 

it such claim shall be deemed to have been administratively denied if not 
acted upon within six months after the time of filing, unless the Secretary for 
mod cause shown shall have otherwise agreed with the claimant. 


ADDITIONAL INSURANCE WITH OTHER UNDERWRITERS 

5 1311. A person having an insurable interest in an aircraft may, with the 
val of the Secretary, insure with other underwriters in an amount in excess 

f the amount insured with the Secretary, and, in that event, the Secretary shall 


t be entitled to the benefit of such insurance, but nothing in this section shall 
event the Seeretary from entering into contracts of coinsurance. 


EXPIRATION OF AUTHORITY TO PROVIDE INSURANCE 


Sec. 1312. The authority of the Secretary to provide insurance and reinsur- 
ance under this title shall expire five years from the date of enactment of this 


title 
ite 


Renumber subsequent titles and sections accordingly. 


The CHarrRMAN. In view of the request made by the White House 
over the past weekend to delay. the presentation of the testimony of 
witnesses for the executive branch of the Government, I wish to re- 
view briefly the steps that have been taken to set this important bill 
down for early hearing and consideration. 

On December 21, 1953, Senator McCarran wrote me that he was 
reviewing his revision of the Civil Aeronautics Act and intended to 
reintroduce it early in this session of the Congress. The Senator 
went on to advise me that he considered the basic philosophy of the 
1938 Civil Aeronautics Act to be fundamentally sound. However, 
he stated he believed the tremendous growth and development of 
aviation during the past 16 years made it essential for the Congress 
to review the act and to revise it to meet present-day problems and 
Issues. 

Two days after the Senator introduced S. 2647, I announced on 
January 13, 1954, that the committee would hold public hearings on 
it as soon as interested witnesses could examine the bill and prepare 
their testimony. Because of the importance of this basic legislation, 
I have not assigned the bill to a subcommittee as I want the entire 
membership of the committee to participate and consider it in detail. 

On February 3, the committee issued a press release stating that 
public hearings on S. 2647 would start March 1. In February, Sena- 
tor McCarran found it necessary to request a postponement of his 
testimony. As I was anxious to have the eminent sponsor of this bill 
be the committee’s first witness, the committee announced on February 
23 that public hearings would be postponed until today, April 6, 
which was the first with free of other commitments. 

In the meantime, I instructed the professional staff member of the 
committee to prepare a comparative print which sets forth opposite 
each section of S. 2647 the corresponding section of present law. 
Alongside of each section the staff has added an explanation of the 
changes that S. 2647 would make in present law. A copy of this 
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comparative print has been made available to all interested witness 
and has “ney placed before each member of the commitee. 
Yesterday, I received a letter from the Honorable Sherman Adam: 
Assistant to the President, confirming the request made by the Whit, 
House late last Thursday to have the testimony of witnesses for the 
executive branch of the Government pos tponed until after the = 
dent had received and considered a report on air policy which is being 
prepared for him by the Air Coordinating Committee. The Air Co. 
ordinating Committee report is expected to be delivered to the Pres 
dent about the first of May. I will make a copy of the letter fro 
the Honorable Sherman Adams a part of the record at this point 
(Letter from Sherman Adams is as follows :) 


THe WHITE House, 
Tue ASSISTANT TO THE PRESIDENT. 
Washington, April 38, 195) 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate 
and Foreign Commerce, United States Senate, 
Washington 25, D. C. 


DEAR SENATOR BRICKER: This will confirm my understanding of the agreemen: 
reached between you and Mr. Jack Martin of the White House staff that you 
will be willing to defer appearances of executive branch witnesses on S. 2647 

I wish to express my appreciation of your courtesy in this matter and t 
advise you that the executive agencies will be prepared to present testimony or 
statements to the committee as soon as possible after the President has received 
a report from the Air Coordinating Committee, which should be in his hands 
about the Ist of May. I would anticipate that there need be very little delay 
after this report has been received and considered by the President. 

I am taking the liberty of sending copies of this letter to the Chairmar 
the Civil Aeronautics Board, the Under Secretary of Commerce for Transpor 
tation, the Administrator of Civil Aeronautics, the Assistant Postmaster Gener 
for Transportation, the Assistant Secretary of State in Charge of Legislatiy 
Affairs, and the Secretary of Defense. 

Sincerely yours, 
{S] SHERMAN ADAMS 

The Cuatran. The Air Coordinating Committee is an interd 
partmental committee which is authorized, by Executive order, to 
coordinate policies in the field of aviation for the executive depart- 
ments. The committee is made up of representatives of the depart- 
ments and agencies of the executive branch which are vitally concerned 
with aviation. I will make a part of the record a list of the members 
of the Air Coordinating Committee and a brief statement of the fune- 
tions of the committee. 

(List of Air Coordinating Committee members, and functions of 
Committee :) 

Arr CooRDINATING COMMITTEE MEMBERS 


Chairman, Robert B. Murray, Jr. (Under Secretary of Commerce for Transporta 
tion) 

Samuel C. Waugh (Assistant Secretary of State for Economic Affairs) 

George H. Roderick (Assistant Secretary of the Army) 

James H. Smith, Jr. (Assistant Secretary of the Navy for Air) 

Roger Lewis (Assistant Secretary of the Air Force) 

H. Chapman Rose (Assistant Secretary of the Treasury) 

Jobn C. Allen (Assistant Postmaster General) 

Chan Gurney (Chairman, Civil Aeronautics Board) 

J. Weldon Jones (Eeonomic Adviser, Bureau of the Budget—non-voting) 

Alvin B. Barber (Consultant for Transportation, Office of Defense Mobilizati: 
non-voting ) 

Executive secretary, Lee Moore 
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CREATION AND PURPOSE 


rhe Air Coordinating Committee was established by interdepartmental memo- 
randum on March 27, 1945. Executive Order 9781 of September 19, 1946 (as 
amended by Executive Orders 9990 of August 21, 1948, 10360 of June 11, 1952, and 
10438 of March 13, 1953), formally established the Committee with responsibility 
for coordinating Federal policy in the field of aviation. 


ACTIVITIES 


The Committee examines aviation problems and developments affecting more 
‘han one participating agency; develops and recommends integrated policies to 
be carried out and actions to be taken by the participating agencies or by any 
other Government agency charged with the responsibility in the aviation field; 
und, to the extent permitted by law, coordinates the aviation activities of such 
svencies except activities relating to the exercise of quasi-judicial functions, 
The Committee submits to the President such recommendations on aviation 

cies as require his attention by reason of their character or importance. 

The Air Coordinating Committee provides close liaison between governmental 
and private activities in the aviation field and also consults with representatives 
of the United States to the International Civil Aviation organization and with 
Federal interagency boards and committees concerned with aviation activities. 

Approved. 

Rosert B. Murray, Jr., Chairman. 

The CHairman. On September 23, 1953, the President requested 
the ACC to make a complete review of the aviation policies and pro- 
orams of the excutive branch of the Government and to submit to him 
for his consideration a statement of these policies. The ACC initially 
expected to complete its review by April 1, but a few days ago Robert 
B. Murray, Jr., Chairman of the ACC, advised the White House that 
this date could not be met. I am placing in the record at this point 
the press release issued by Mr. Murray stating the reasons for the 
ACC’s delay. 


(Press release from Air Coordinating Committee, March 29, 1954:) 


The Air Coordinating Committee today released an interim report on what 
may be expected from the ACC’s air policy review, which was requested by Presi- 
dent Dwight D. Eisenhower. 

The interim report was contained in a letter from ACC Chairman, Robert B 
Murray, Jr., to the Hon. Sherman Adams, Assistant to the President, as follows: 
Hon. SHERMAN ADAMS, 

Assistant to the President, 
The White House, Washington, D. C. 


DEAR GOVERNOR ADAMS: This is an interim report on what you may expect 
from the Air Coordinating Committee’s air policy review, which the President 
las requested the committee to undertake. 

rhe committee initially had set April 1 as a target date for completion, but 
since has found that more time will be required. However, the program is 
moving ahead and a comprehensive and useful report will be produced. Also, as 
i byproduct of the study, a number of interdepartmental actions already have 
been stimulated. 

By about April 1, the committee expects to have on hand 50 or more separate 
preliminary papers which then will be combined. These have been prepared by 
some 40 separate interdepartmental subcommittees in accordance with ACC 
procedure. These were prepared after analysis of recommendations from 
luterested segments of the aviation industry and public 

the final phases of development of the ACC report will be: Integration of the 
present 50-odd separate policy reports; recheck against final recommendations 
‘ interested groups of the aviation public; committee resolution of remaining 
diffe relices among the member departments in a few important air-policy fields. 

This procedure is cumbersome, but is a necessary forerunner of interdepart- 
Ineital agreement and executive decision in so many fields of United States and 
international air policy. 
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While this process of interdepartmental revision takes time, it will produc: 
for the President’s consideration a report that can be ready for immedigt 
implementation except, of course, where legislation is recommended. 

The committee found it desirable to complete the scope of its review of genera) 
air operations by adding an analysis of United States policies toward the gir. 
craft manufacturing industry. ACC will recommend policies in this fie 
wherever they jointly affect civil and military development, production and gajp 
of aviation equipment. Investigative material found to affect purely defeng 
aspects of the industry will then be transferred to the Department of Defense, 

Recent developments in the committee’s policy preparation include the retgip. 
ing of two full-time consultants to work with the ACC secretariat and its cop. 
mittees 

Mr. Roger Murray, who is concentrating on the manufacturing aspects of the 
air policy review, is vice president and economist of the Bankers Trust Co., New 
York, one of the leading institutions in the financing of the aviation industry, 
Mr. Murray participated in the development of the Finletter Commission Repor 
on aviation policy in 1948, and in the 1945 ACC report dealing with the aircraft 
manufacturing industry. 

Mr. Colin McIntosh, who will edit the final report, is a Washington aviation 
consultant with long experience in the technical, operating, and management 
fields of aviation. 

Sincerely yours, 
Ropert B. Murray, Jr., Chairman, 

The CuatrmMan. I am sure that the members of the committee wij] 
agree with me that we should have the benefit of this comprehensive 
study of aviation policy and that to do so, we must arrange to hear 
from witnesses from the executive branch of the Government as soon 
as the ACC study has been completed and considered by the President. 

Accordingly, today we will hear only from the honorable Pat Mc- 
Carran, the sponsor of this legislation, and will then recess until we 
resume hearings to receive the testimony of industry and other non- 
governmental witnesses. 

I might say at this point if the Government’s presentation of this 
matter is controversial and the industry or other witnesses care to 
review and answer the Government’s testimony, we will be glad to giv: 
them time todoso. That offer is especially made to Senator McCarran, 
after all the testimony is in. 

Before Senator McCarran takes the stand, I would like to make a 
part of the record two letters of comment received from Government 
agencies; namely, a letter from Mr. J. M. Johnson, chairman of the 
Committee on Legislation and Rules of the Interstate Commerce Com- 
mission, dated February 23, 1954, and a letter from the Honorable 
Thruston B. Morton, Assistant Secretary of State, dated March 1], 
1954, together with my reply to the latter, dated March 16, 1954. 

(Letter from J. M. Johnson, chairman, Committee on Legislation 
and Rules, Interstate Commerce Commission, February 23, 1954; let- 
ter from Hon. Thruston B. Morton, Assistant Secretary of State, 
March 11, 1954; and letter from chairman, Senate Interstate and For- 
eign Commerce Committee to Hon. Thruston B. Morton, are a 
follows:) 

INTERSTATE COMMEROE COMMISSION, 
February 23, 1954. 
Hon. JoHN W. BrIcKER, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. OC. 

DEAR CHAIRMAN Bricker: Your letter of January 13, 1954, requesting comments 
on a bill [S. 2647] introduced by Senator McCarran, to create an independent 
Civil Aeronautics Authority and an independent Air Safety Board, to promote 
the development and safety and to provide for the regulation of civil aeronautics, 
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and to promote world leadership by the United States in aviation, has been 
referred to our Committee on Legislation and Rules. After careful consideration 
py that committee, I am authorized to submit the following comments in its 
half. 
oe pill pertains to a subject which has little connection with the duties of 
the Interstate Commerce Commission, and we are therefore not in a position to 
express & helpful opinion as to whether its enactment would be desirable. Sec- 
tion 1008, however, is of interest to us because it relates to our powers with 
respect to joint rates between air carriers and common carriers subject to the 
Interstate Commerce Act. The purpose of this section evidently is to reenact 
section 1003 of the Civil Aeronautics Act of 1938 without substantial change. We 
have no objection to such reenactment, but call attention to certain inadvertent 
errors ip the text of the bill. 

The proposed section 1003 (b) overlooks the fact that the corresponding sec- 
tion of the Civil Aeronautics Act of 1988 was amended August 4, 1947 (ch. 471, 
#1 Stat. 748). Presumably, therefore, the present provision (49 U. S. C. see. 


' ¢43) should be substituted for section 1003 (b) beginning in line 15, page 147, and 


ending in line 12 on page 148. 

Line 16 on page 148 is out of place and should appear between lines 24 and 25 
on the same page. This change would have the effect of making paragraphs 

) and (d) read as follows in accordance with the present wording of the 
corresponding paragraphs in the Civil Aeronautics Act of 1938: 

“(e) Matters relating to such through service and joint rates, fares, or charges 
may be referred by the Authority or the Interstate Commerce Commission, upon 
complaint * * * 

“(q) With respect to matters referred to any joint board as provided in sub- 
section (ec), if such board finds, after notice and opportunity for hearing * * *” 

[he words italicized above do not appear in the present act, but we have no 
objection to their inclusion in this bill.) 

On page 9, line 2, quotation marks should be inserted before the word “regu- 
lar’: in line 5, the word “nagivation” should be “navigation.” 

On page 40, line 12, the word “transportation” is misspelled. 

On page 66, line 6, the second “or” should be “of”. 

On page 72, line 17, and on page 75, line 7, the reference to “section 5 (8)” 
should be to “‘seetion 5 (6)”’. 

On page 79, line 21, the year “1925” should be “1935”. 

On page 85, lines 11 and 25, the word “‘title’’ should evidently be “Act”. 

On page 92, line 14, the word “started” should be “stated”. 

On page 128, line 18, the word “or” should evidently be added to the end of 
the line after “aircraft”. 

On page 136, line 14, there should evidently be a comma after the word 
“functions”. 

On page 149, line 2, the word “‘of” should be “or”. 

On page 167, line 18, the year “1944” should evidently be “1954”. 

On page 174, line 22, the words “th eCivil” should be “the Civil”. 

Respectfully submitted. 

J. M. JoHNson, 
Chairman, Committee on Legislation and Rules. 

J. M. JoHNSON 

CHARLES D. MAHAFFIE 

Howarp G. FrEAs 


DEPARTMENT OF STATE, 
Washington, March 11, 1954. 
Hon. Joun W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


My Dear Senator Bricker: Reference is made to your letter of February 24, 
1954 informing the Department that public hearing will commence on April 6, 
1954, on S. 2647, “Civil Aeronautics Act of 1954.” 

The committee’s comparative print is currently being studied by the Depart- 
ment and should prove of assistance in preparing comments on the proposed 
legislation. There is one statement made in the comparative print upon which 
the Department should like to comment at this time. In section 302 (b) dealing 
With the issuance of a foreign air carrier permit, it is stated in the explanation 
that the air transportation must be covered by an agreement between the Gov- 
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ernment of the United States and the government of the foreign nation n 
which such carrier is organized. The Department would be interested jin know. 
ing if the explanation is correct inasmuch as it would otherwise be the Depa, 
ment’s interpretation that a permit may be issued pursuant to an agreement >. 
if the carrier is found to be fit, willing, and able to perform such air transport .. 
tion. It may well be that the Department will wish to comment at greater 
length on the comparative print at the time its comments on S. 2647 are presented 
to the committee. 

The Department looks forward to the opportunity afforded by the commi 
in arranging for a representative to give testimony on S. 2647. 

Sincerely yours, 
For the Acting Secretary of State: 
THRUSTON B. Morton, Assistant Secretary 


tee 


Marcu 16, 1954 
Mr. THRusSTON B. Morton, 
issistant Secretary of State, 
Department of State, Washington 25, D. C. 

Dear Mr. Morton: This will acknowledge receipt of your letter of March 11. 
1954, in which you point out an error in the explanation found in the committee's 
comparative print of S. 2647 with respect to section 302 (b) thereof. You are cor. 
rect in pointing out that a permit to a foreign carrier may be issued if either 
of two conditions specified in section 302 (b) are met. 

This letter will, further, confirm the arrangements that have been made by 
the staff of the committee with the Chief of the Aviation Policy Staff in scheduyl- 
ing your testimony before the committee on S. 2647, the proposed “Civil Aero- 
nautics Act of 1954,” at 11 a. m., April 9, 1954, in room G—16, Senate Wing of the 
Capitol Building. One hour has been set aside for the presentation of your 
testimony. 

In order to facilitate the committee’s consideration of this extensive legisla 
tive proposal, it will be helpful if you will submit a written statement to the 
committee, three copies of which should be delivered to the staff of the com 
mittee at least 2 days in advance. Copies of the statement for each member of 
the committee and for the press should be made available at the time of testify- 
ing. 

If it will not be possible for you to testify at the time mentioned above, kindly 
notify the committee at the earliest possible date. 

Sincerely yours, 
JoHn W. Bricker, Chairman 


Senator Pastore. May we have a summary of the substance of the 
correspondence, Mr. Chairman ? 
The CuatrmMan. Mr. Morton’s letter to me is as follows: 


Reference is made to your letter of February 24, 1954, informing the Depart 
ment that public hearing will commence on April 6, 1954, on S. 2647, Civil Aero- 
nautics Act of 1954. 

The committee’s comparative print is currently being studied by the Depart- 
ment and should prove of assistance in preparing comments on the proposed 
legislation. There is one statement made in the comparative print upon which 
the Department should like to comment at this time. In section 302 (b) deal- 
ing with the issuance of a foreign air carrier permit, it is stated in the explana- 
tion that the air transportation must be covered by an agreement between the 
Government of the United States and the government of the foreign nation in 
which such carrier is organized. The Department would be interested in know- 
ing if the explanation is correct inasmuch as it would otherwise be the Depart- 
ment’s interpretation that a permit may be issued pursuant to an agreement 
or if the carrier is found to be fit, willing, and able to perform such air trans 
portation. It may well be that the Department will wish to comment at greater 
length on the comparative print at the time its comments on §S, 2647 are pre 
sented to the committee. 

The Department looks forward to the opportunity afforded by the committee 
in arranging for a representative to give testimony on §. 2647. 


My answer was: 


This will acknowledge receipt of your letter of March 11, 1954, in which you 
point out an error in the explanation found in the committee’s comparative 
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‘nt of S. 2647 with respect to section 302 (b) thereof. You are correct in 
ointing out that a permit to a foreign carrier may be issued if either of two 
opditions specified in section 302 (b) are met. 

This letter will, further, confirm the arrangements that have been made by 
sho staff of the committee with the Chief of the Aviation Policy Staff in schedul- 
ing your testimony before the committee on S. 2647, the proposed Civil Aero- 

Act of 1954, at 11 a. m., April 9, 1954, in room G—16, Senate wing of the 
oul ol | Building. One hour has been set aside for the presentation of your 
t mony, 

And the rest of it is in regard to the method of presentation. 

Nowy hoe ‘re has also been prepared an analysis by Mr. Sweeney to 

om was submitted the bill in the beginning for his consideration. 
He has long been a part of the staff of this committee concerned with 

ition matters, and has prepared a very large comparative print 
will not be put in the record, but I do think we ought to have in 
the anal this shorter memorandum which Mr. Sweeney prepared 
-me on the subject of this bill. Copies of this have been presented 
to ‘al the members of the committee and will be available for any 
ther witnesses who so desire. 
(Preliminary analysis of S. 2647, prepared by Edward C. Sweeney, 
ounsel of the committee, is as follows :) 


UNITED Srates SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
January 19, 1954. 
fenorandum to: Senator John W. Bricker, chairman, and members of the Senate 
Interstate and Foreign Commerce Committee. 

From: Edward C. Sweeney. 

Subject: Preliminary analysis of S. 2647, Senator McCarran’s Civil Aeronautics 
Act of 1954, a bill to create an independent Civil Aeronautics Authority and 
an independent Air Safety Board, to promote the development and safety 
and to provide for the regulation of civil aeronautics, and to promote world 
eadership by the United States in aviation. 

8. 2647, introduced by Senator McCarran on January 11, 1954, repeals the 

tire Civil Aeronautics Act of 1938, and the Air Commerce Act of 1926, and 

cts them with amendments as the Civil Aeronautics Act of 1954. Funda- 
ntal changes and additions both in governmental organization and in regu- 
tofy and promotional policies are suggested. 

In brief, Senator McCarran’s bill would create an independent 7-member 
rtisan Civil Aeronautics Authority and an independent 5-member Air Safety 
ird Similar to the independent Authority and Board, respectively, which were 
reated under the Aeronautics Act of 1938 and whose functions were transferred 

n 1940, by Executive orders, to the Department of Commerce. The present Civil 

\eronautiecs Board and the Office of the Administrator of Civil Aeronautics in 

the Department of Commerce are abolished. The position of Assistant Secretary 

tf Commerce, created by the Air Commerce Act of 1926, is retained (see. 1201). 
Senator McCarran stanchly defends the basic philosophy of the 1938 Civil 

Aeronautics Act, but asserts “revisions must be made to bring the act in line 
ith modern times and to meet present-day problems and issues.” By urging 
complete reenactment of Federal civil aviation legislation, Senator McCarran 

ecognizes “the necessity for changes to make administration of the act easier’ 

is Well as “to meet new problems and new situations which have arisen since 

the act was made law.” The more important substantive and organizational 
langes and additions found in 8. 2647 are discussed hereinafter. 


p 


CIVIL AERONAUTICS AUTHORITY RECREATED 


A seven-man bipartisan Civil Aeronautics Authority is created as a completely 
udependent Government agence y similar to the Interstate Commerce Commission. 
The members are appointed by the President with the consent of the Senate; 

egered 7 (-year terms, salary $17,500 per year (sec. 201). No more than four 
bers may be from the same political ps irty, and none may own stock in any 
teronautics enterprise. Any member may be removed by the President for 


hefficiency, neglect of duty, or malfeasance in office. The-President is to desig- 
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nate one member to serve as Chairman (not limited to 1 year), but no Speci shorit¥ 
administrative duties are assigned to the Chairman as presently provided }, has del 
Reorganization Plan No. 13 of 1950. All civil aviation regulations and prom; sc 
tional programs are vested in the new Authority. 
In explaining S. 1790 of the 78th Congress, which is similar to 8. 2647, Senato, executi 
McCarran gave the reasons for recreating an independent Authority : there is 
“I sincerely believe that the new Authority, as created herein, will mae the var 
possible: (1) Maximum efficiency in carrying out all aviation programs: (2 ‘The 
the creation of a real sense of public responsibility in members of the new Av- has ma 
thority as no ‘buck passing’ is possible—they cannot escape responsibility fo; policy 
action or inaction; (3) elimination of duplication of functions, effort, and pe . adoptir 
sonnel; (4) clarification of ambiguities and uncertainties to the end that the man 0! 
great amount of war work of the Authority can go forward with maxiny, Depart 
speed.” Depart 
EXECUTIVE OFFICER OF THE CIVIL AERONAUTICS AUTHORITY of Cab 
he CA 
The scope of the responsibilities of the proposed 7-man Authority are simijg; The 


ror 7 
LUM0- tion ( 


Com. 


to those of the 5-man Authority established by the 1988 Civil Aeronautics Ag ment ¢ 
except that there is not a Presidential-appointed Administrator attached 4 he CA 
the new Authority to enforce the safety regulations and operate the Federa| Age,” | 
airways. The Authority, however, is authorized to appoint an Executive Office; f the! 
of the Civil Aeronautics Authority, at a salary of $17,000 per year, responsible of Con 
to the Authority and to exercise powers and duties of an “administrative ang Aviatic 
executive nature,” as assigned to him by the Authority. The duties of present The H 
Administrator of Civil Aeronautics will presumably be handled by the Executive istrati 
Officer under policy direction from the Authority. This includes the field staf its ap) 
of over 13,700 which operate the Federal airways, administer the detailed safety contin’ 
regulations and the grant-in-aid airport program. regula 

In explaining the governmental organization provisions in 8S. 1790 of the 7st! m Hoove 
Congress, Senator McCarran told the Senate: of Cor 

“The idea of splitting the separate functions of a quasi-legislative, quasi menda 
judicial, and executive agency, as originally written into the Civil Aeronautics urging 
Act of 1938, looked very good as a theory but it simply has not worked out in tional 
practice. That the President felt it necessary to completely reorganize th was Tr 
Civil Aeronautics Authority and bring it under the jurisdiction of the Depart (Surv 
ment of Commerce is merely one of the indications of this fact.” Man 

“The idea of separating the quasi-judicial and quasi-legislative functions in and tl 


the aviation field from the executive functions in this field looked good on paper 
but has not worked out in practice. The 3 functions require 1 boss to assure 
efficiency in planning, regulation, and execution of aviation programs. Such The 
a boss this bill creates, in the Authority; and it gives to this Authority a 
$17,000-per-year executive officer to carry out the policies which the Authority 
cetermines. The bill also contains a section giving the Authority broad dis. 
cretion in delegating jurisdiction to subordinates. I hope this discretion will b 
exercised to the utmost degree so that the Authority will not—as it now does— 


be apy 
terms 
ficatio 
pilot 


bog itself down with detail of minute importance, but will leave itself free to alin 
decide broad objectives and pass upon important cases. This bill makes pos. - dir 
sible a real streamlining of functions in a field where the most rapid changes desion 
are taking place. I feel it is pointed in the right direction.” one of 

S. 2647 takes all congressionally created aviation activities out of the De The 
partment of Commerce and places both regulatory and operating functions in airers 
one agency, except for the investigation of aircraft accidents hereinafter dis- facts 
cussed. In so recommending, the bill reverts to the basic organization set up prevei 
by Congress in the Civil Aeronautics Act of 1938, which placed all civil avia- and s 
tion regulation and promotional programs in an agency which was both in- Con 
dependent of the executive departments (except in matters of foreign route up by 
policies) and separate from similar agencies executing congressional policies No. 4 
relating to land and maritime transportation. Beginning with the reorgat is his 
zation plans of 1940, aviation administrative and promotional programs have indep 
been drawn more and more into the Department of Commerce. The Secretary Assoc 
of Commerce has asserted his basic responsibility to the President of develop- flyers 
ing and coordinating all transportation policies and promotional programs within cently 
the executive branch of the Government. Many have argued that a single comm 
headed executive department can more efficiently administer the farflung Boar 
rromotional programs. and | 

By Reorganization Plan No. 13 of 1950, the statutory duties of the Administra on th 


tor of Aeronautics were vested directly in the Secretary of Commerce with al- unner 
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thority to redelegate such of this authority as he deemed proper. The Secretary 
has delegated his authority to the “Under Secretary of Commerce for Transporta- 
ion” to Whom also reports the Maritime Administrator and Maritime Board. 

“Comment: The question of what is the proper Government organization for 
executing civil aviation functions and duties created by Congress is one in which 
there is little agreement among students of Government organization or among 
the various segments of the transportation industry. 

The 1940 transfer of promotional functions to the Department of Commerce 
has many defenders, and some would even give the Department of Commerce 
policy « ontrol over the CAB’s domestic regulatory functions. The latter suggests 
adopting the Maritime Reorganization Plan No. 21 of 1950, wherein the Chair- 
man of the regulatory board is also made the administrative officer in the 
Department of Commerce. On the other hand, others have advocated a separate 
Department of Transportation for all forms of transportation with a Secretary 
of Cabinet rank. A few suggest a separate Department of Civil Aviation with 
the CAB attached thereto. 

The President’s Air Policy Commission in 1948, recommended a subdepart- 
ment of Civil Aviation within the Department of Commerce, but would keep 
the CAB independent with its present responsibilities. (“Survival in the Air 
Age,” pp. 189-142.) Similarly, the Joint Congressional Aviation Policy Board 
of the SOth Congress would establish an Office of Civil Aviation in the Department 
of Commerce and also keep the CAB intact as an independent agency (‘National 
Aviation Policy,” 8S. Rept. 949, 80th Cong., recommendations 85-87 and 91). 
The Hoover Commission, in 1949 also defended the present separation of admin- 
istrative functions from the quasi-judicial functions of the CAB and placed 
its approval on keeping the CAB as a separate and independent agency and 
continuing the CAA in the Department of Commerce along with major non- 
regulatory activities for surface and maritime transportation. (Report of 
Hoover Commission on Regulatory Agencies, p. 14, and on the Department 
of Commerce, pp. 19-20.) The Hoover Commission did not follow the recom- 
nendation of its separate Transportation Task Force (Brookings Institute) in 
urging a consolidated regulatory agency for all forms of transportation (‘Na- 
tioual Transportation Policy,” p. 407). The latter recommendation, however, 
was renewed in the Temple University 1953 Survey of Federal Reorganization 
(Survey, vol. 2, p. 56, recommendation 4). 

Many bills have been introduced in recent Congresses to reorganize the CAB 
and the CAA, but none have been given extensive public hearing. 


INDEPENDENT AIR SAFETY BOARD 


The McCarran bill would create a 5-man independent Air Safety Board to 
be appointed by the President with the consent of the Senate; staggered 5-year 
terms; salary $9,000 per year; no provision for removal or for political quali- 
fications, but the bill provides that at least one member must be an active airline 
pilot with over 3,000 hours experience and that another must be a private pilot 


(title VII of S. 2647). 


No member may own stock in any civil aeronautics 
enterprise, 


No one may be appointed who at the time holds a position as officer 
or director of any air carrier. Section 701 (a) provides for the President to 
designate the Chairman and 701 (e) provides for the Board to elect annually 
one of its members as Chairman. The Board may appoint its own staff (sec. 702). 
The Board is directed to investigate, independently of the Authority, any 
aircraft accidents and report to the Authority to the extent ascertained the 
lacts and probable causes of the accident, together with recommendations to 
prevent recurrences (sec. 704). The Board is authorized to make technical 
and special studies involving such accidents and safety in air navigation. 
Comment: The bill would recreate substantially the Air Safety Board set 
up by Congress in the 1988 act and abolished in 1940 by Reorganization Plan 
No. 4 (sec. 7 (b)). The membership is increased from 3 to 5. The proposal 
is highly controversial. The reestablishment of such a Board to investigate 
independently aircraft accidents has been vigorously urged by the Airline Pilots 
Assocition and recently by the Aircraft Owners and Pilots Association (private 
fyers) who assert the CAB is not and cannot be independently objective. (Re- 
‘el y the ALPA may have shown some cooling toward this proposal.) A House 
‘ommittee held lengthy hearings in 1950 and 1948 on bills to create such a 
Board, but the committee failed to report out any bill. The Government agencies 
and most of the airline industry have opposed the creation of such a Board 
on the ground that the CAB is doing a satisfactory job and another agency is 
uuhecessary and would be a burden on the President. 
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The 1948 President's Air Policy Commission recommended a 3-n 
dentially appointed Air Safety Board to be set up within a propose 
ment of Civil Aviation in the Department of Commerce (“Survival 
Age,” p. 138). The Joint Congressional Aviation Policy Board of the sot} 
gress recommended that an independent Director of Air Safety Investig 
should be appointed by the President and confirmed by the Senate (reco: 
tion 91, S. Rept. 949). The Hoover Commission in 1949 recommended ¢] 
CAB continue to handle the investigation of major aircraft accidents 
on Regulatory Commissions, p. 13). The eee ae of an Air Safety 
not covered by the Temple University survey in 1953 of Federal reorg 


DECLARATION OF FEDERAL AVIATION POLICY 


The McCarran bill begins with a statement of congressional policy 
general guidance of the Authority in administering the act. This st 
is a reenactment of section 2 of the 1938 act with the following 
additions (no deletions) : 

(1) In the directive to encourage and develop an air transportation syste 
to meet the needs of commerce, postal service, and the national defense. the 
Authority is directed for the first time to consider “the public interest in furth, 
ance of national policy,” and was told that the transportation system shoy 
be “so far as possible, so located, equipped, and staffed that it may serve 
Armed Forces in times of national emergency” (sec. 102 (a) ). 

(2) In the policy declaration concerning the regulation of air commerce 4 
new mandate is added; namely, to do so “in accordance with the America; 
principle of free enterprise” (sec. 102 (b) ). 

3) A policy of promoting air service by air contractors, as well 
certificated air carriers, is recognized for the first time (sec. 101 (¢) ). 

(4) The declaration repeats the 1938 policy declaration that “competit 
the extent necessary to assure the sound development of an air transporta 


system to meet the needs of the foreign and domestic commerce of the Un 
States, of the postal service” 


ited 


is in the public interest and adds “of the public in 


furtherance of national policy and of the national defense” (see. 102 (d)) 
(5) The preservation of States rights in air navigation is specifically re 


nized for the first time (sec. 102 (g)). This is discussed hereinafter. 

(6) Lastly, “the maintenance by the United States of the greatest possible 
influence at all times in world aviation’ is added as a new policy statement 
(Sec. 102 (h)). 


IRREGULAR AIR CARRIERS REQUIRED TO SECURE CERTIFICATES 


Air carriers are classified as regular and irregular, and both are required t Pre 
secure and hold certificates of public convenience and necessity from the and p 
Authority which certificates are : specify the points or areas to be served : navig 
conditions thereof (sec. 301). Air carriers comprehend all transportation ‘by 102 ( 
aircraft as a common carrier for compensation or hire or the carriage of mail contr 
(see. 101 (2) (23) (25)). ment 

A new definition of reguiar air carriers is added, namely, an air carrier w! 
conducts its service so as to serve traffic between the same two or more points 
either (i) according to a published time table, or (ii) with flights so regular or appes 
frequent that they constitute a recognizably systematic service. Under the nev unde! 
definition any air carrier, other than a regular air carrier, is an irregular alr state 
carrier (sec. 101 (2)). 

Comment: Irregular or nonscheduled air carriers are for the first time required 
to hold certificates of public convenience and necessity from the Authorit! 
secured after notice and public hearing when requested. 

The Authority is prohibited from exempting noncertificated operators from the 
certificate requirement of the new act with respect to operations with aircratl 
having a gross takeoff weight of over 12,500 pounds (sec. 316 (b)). This includes 
DC-3’s and larger airplanes. Furthermore, all outstanding exemptions issued 
under the 1938 act, inconsistent with the new act are terminated 180 days aiter 
its effective date. 


CONTRACT OPERATORS REQUIRED TO SECURE LICENSES “am 
101 
Contract carriers are required to secure and hold a license from the Authority and 
after public notice and hearing, when requested (title IV of the bill). A definition cont! 
of air contractor is added and includes any person who undertakes for profit 
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therwise than an air carrier or foreign air carrier, whether directly or indirectly 

by a lease or any other arrangement, to engage in interstate or foreign air 

merce (sec. 101 (4)). The license is to specify the points between which, or 

s within which, operations as an air contractor are to be permitted, the nature 

the traffic and scope of the business authorized, as well as other terms and 
nditions (sec. 401 (e)). Such contractors are also required to file and observe 
ffs (sec. 402). The Authority is authorized to classify air contractors and to 
exempt them from the provisions of title 1V of the bill, except section 401 (i) 
no exclusive rights conferred by any license) or section 404 (classification and 
eyemption) When deemed in the public interest and taken with the objective of so 
ijusting the regulatory provisions hereof to the changing conditions of the 
gir contracting business as to avoid undue administrative burdens, or other 
jue or unwarranted burdens upon any air contractor or group or class of air 

tractors (see. 404). 

Comment: Heretofore, contract air carriers have been subject to no economic 
regulations by the CAB. Various bills to subject contract carriers to economic 
reculation have been introduced in recent Congresses and supported by the 

duled air carrier industry, but no committee has held public hearings 

ereon. The new definition appears to include all operations pursuant to private 
contracts, but not to include aircraft operated by or on behalf of a corporate 
owner, such as a fleet of aircraft owned by a manufacturing company and used 
transport its own personnel or goods. Under the exemption power the new 
Authority may apparently exempt contract carriers or classes thereof from the 
requirement of securing licenses under limited and restricted conditions 
sec, 404) 


ATR FREIGHT FORWARDERS 


\ir freight forwarders will be required, under the McCarran bill, to secure 
rtificates of public convenience and necessity from the Authority inasmuch 
the proviso contained in section 1 (2) of the 1988 act which permitted the 
joard to relieve indirect air carriers from all the provisions of the 1938 act, 
including the certificate requirement when in the public interest, has been deleted. 
Freight forwarders have heretofore been considered as indirect air carriers and 


exempted from the certificate requirement of the act, and permitted to register 
and operate under special regulations. The McCarran bill further provides that a 
certificate issued to an air carrier not directly engaged in the operation of aircraft 
shall not be held to authorize such carrier to engage directly in the operation of 
aircraft in transportation (sec. 301 (f)). 


STATES RIGHTS IN AIR NAVIGATION PROTECTED 


Preservation to each State of its right to exercise its jurisdiction over persons 
and property within its boundaries, including proper control of operations in air 
navigation wholly intrastate in character is declared in the public interest (sec. 
102 (g)). The bill adds a new reservation, namely, all rights respecting the 
control of air navigation not herein specifically granted to the Federal Govern- 
nent or any agency thereof are reserved to the several States (sec. 105). 

Intrastate air carriers and intrastate air contractors are thus made subject 
to the traditional powers of the States in the public utility field. There does not 
appear any provision forbidding State regulation of air carriers which come 

nder Federal jurisdiction. On the other hand, Federal jurisdiction over intra- 
state traffic of certificated interstate air carriers and air contractors is appar- 
ently required by changes in the definition of interstate air commerce (sec. 
101 (24) and (25)), also its safety jurisdiction is extended (sec. 101 (8) ). 

New provisions are found directing the Authority to cooperate with the States 
in airport planning (sec. 213) and in aerial approach protection planning (sec. 
+12), hereinafter discussed, and to provide all feasible assistance to State, Terri- 
tory and local governments in connection with matters arising under the bill 
or related to the sound development of civil aeronautics (sec. 204 (b)). The 
present provision authorizing joint hearings with State aeronautical agencies is 
deleted (sec. 205 (b) of 1938 act). 

Comment: The McCarran bill purports to recognize for the first time States 
rights in air navigation to the fullest extent consistent with necessary Federal 
control of interstate traffic and safety in air navigation. The proper demarka- 
tion between Federal and State jurisdiction with respect to safety standards 
and operations in air navigation, as well as economic control thereof, may be 
controversial. The revised definition of interstate air commerce and air navi- 
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gation, referred to above, may create some conflict in the extent of 
jurisdiction. 


Feder] 


PRIVATE FLIERS 


The bill prohibits the application to private fliers of any provisions of the an 


other than those relating to safety (sec. 103 (b)). These fliers are dona 
as pilots and mechanics engaged otherwise than directly for profit in the poy. 
gation of aircraft while underway, or in performing inspection or me hanical 
duties in connection with aircraft owned or operated by him (see. 101 (22); 

Private fliers are also specifically given the right to perform technical wor, on 
their own airplanes without securing a separate certificate from the new Author. 
ity authorizing them to perform this type of work (at present only CAA cor f. 
eated mechanics can perform major work on aircraft). 

Comment: Private fliers are given a bill of rights which they have never had 
under previous Federal legislation. Federal economic regulations, inclyding 
apparently insurance requirements, may thus not be applied to them. This } 


volves no change in present practice but might become important. 


9 


TREATIES REQUIRED IN PLACE OF AVIATION EXECUTIVE AGREEMENTS 


Section 802 (b) of the bill provides “No agreement with any foreign government 
restricting the right of the United States or its nationals to engage in air-trans. 
port operations, or generally granting to any foreign government or its nationals 
or to any airline representing any foreign government any right or rights to 
operate in air transportation or air commerce other than as a foreign air carrier 
or foreign air contractor in accordance with the provisions of this act, or respect. 
ing the formation of or the participation of the United States in any international 
organization for regulation or control of international aviation or any phases 
thereof, shall be made or entered into by or on behalf of the Government of the 
United States except by treaty.” 

Comment: 8. 12 of the 8lst Congress contained this identical language and 
passed the Senate on December 15, 1950. See also Senate Report No. 482 of the 
Sist Congress. No action was taken thereon in the House. 

The above provision would require future agreements establishing commer. 
cial air routes and conditions of air service to be negotiated and approved as 
treaties. This would include such executive agreements as the 1946 Bermuda 
agreement with Great Britain which specifies the air transport routes and termin- 
als for British transport service in the United States and of our transport 
services in and through British territories, and specifying capacity and other 
operating conditions. At this time this Government has entered into numerous 
such air-transport agreements with only Executive approval. 

It is important to note that language italicized above would appear to permit 
foreign airlines designated under existing executive agreements to apply and 
secure “foreign air carrier permits” from the Authority under section 302. A 
new condition has been added to the section under which permits may only be 
issued by the Authority if such air transportation is covered by an agreement 
between the Government of the United States and the government of the foreign 
nation in which such carrier is organized, and if such carrier has been designated 
by the government of such foreign nation as the operator of the service agreed 
upon (sec. 302 (b) (2)). 

The issuance of such permits, as well as certificates of convenience and neces 
sity for United States air carriers for air routes outside the continental United 
States continue to be subject to Presidential approval (sec. 801). 


Atr CARRIER ECONOMIC REGULATIONS 


The present economic regulations found in title IV of the 1938 act would be 
reenacted in substantially the same form under S. 2647 and would be maée 
applicable to “irregular” as well as “regular” air carriers—title III of the bill. 
A number of important changes are briefly noted : 

(1) Pubdlic hearing.—Public hearing on applications for public convenience and 
necessity are only required “if the applicant or any person having any substantial 
interest in the proceeding shall so request” (sec. 301 (c)). i 

(2) Limited period certificates—The Authority is authorized to issue certil 
cates for “a limited period or periods” when found in the public interest, 
but the applicant may reject such certificate when he has applied for one 0 
unlimited duration (sec. 301 (d) (1)). 
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9) Encourage new transportation.—The Authority is specifically encouraged 
to initiate investigations to determine if “additional air transportation appears 
+o be needed,” and when so found to “encourage the following of applications” 
shorefor (sec. 301 (d) (2)). 

(4) Overseas deleted—‘Overseas air transportation” is deleted from the 
iefinitions (see sec. 1 (21) of 1938 act) and “interstate air transportation” is 
extended to include air transportation between the continental United States and 
yr Territories and possessions (sec. 101 (25) ). 

(5) Experimental certificate——The bill provides for the issuance of experi- 
mental certificates of public convenience and necessity for periods not exceeding 
svears without a showing of public necessity for such transportation, provided 
the proposed service does not substantially duplicate any existing service (sec. 
1 (e)). 

(6) Area designation of service-—Whereas the present act requires the Board 
to specify the points between which service is authorized by each certificate, the 
new bill provides that “if such specification is impracticable, the area or areas 
n which the air carrier is authorized to engage in air transportation and the 
service to be rendered” may be specified (sec. 301 (f)). 

) Extension of service—The Authority is specifically authorized for the 
frst time to require an air carrier to make a reasonable extension of its service 
fter hearing and upon proper findings, but limits this power to air transpotation 
between points in the continental United States (not including Alaska) and 
etween such a point and one in any Territory or possession of the United States 

see, 301 (a) (8)). 

(8) Power to prescribe rates, etc., extended to foreign routes and foreign air 
irriers.—The bill applies the requirements for maintaining reasonable rates 
ind proper service alike to air carries (both intenational and domestic) and 
foreign air carriers, the only exception being that the obligation to maintain 
fair and equitable divisions of joint rates applies only as between air carriers 
see, 304 (a) and 1002 (d)). Heretofore such power has not extended to foreign 
ir carriers or to United States air carriers with respect to their foreign routes. 

(9) Extensions of credit—The bill provides that nothing therein shall pro- 

bit an air carrier or foreign air carrier from extending credit for reasonable 
terms and periods to persons that the carrier considers proper credit risks (sec. 
304 (c)). 

(10) Airmail payments—no subsidy separation.—The airmail provisions are 
arried over substantially intact from the 1938 act (sec. 305), and consequently 
there is no requirement for the Authority to identify separately the subsidy 
r need element in airmail payments (sec. 306) as now required by Reorgani- 
ation Plan No. 10 of 1953. Senator McCarran has stated he did not attempt 
to incorporate recent amendments passed by the Congress and would not be 
opposed to incorporation of any of them, including provisions for separating 
subsidy from airmail compensation payments. 

The carriage of airmail would appear to still be restricted to “regular air 
arriers” holding mail certificates, inasmuch as certificated “irregular” air 
arriers would by definition, not have “schedules” or aircraft regularly operated 
between points, as required by section 305 (e) and (g). 

(11) Tentative mail rates pending final determination.—The bill provides 
that pending determination of mail rates, the Authority may fix “advance tenta- 
tive and temporary mail rates for such service or extension of service, subject 
to retroactive readjustment in conformity with the mail rates subsequently 
fixed (Dec. 306 (a)). This has been done in practice without specific legislative 
direction. 

(12) Limit on power to declare consolidations, etc., unlawful.—New language 
8 proposed concerning conditions under which the Authority may approve 
onsolidations, mergers, and acquisition of control of air carriers and air con- 
tractors (sec. 308). The implication of this language is not immediately ap- 
parent. The bill adds a new limitation on the Authority’s power in providing 
that “it shall be unlawful, except as provided in title V of this act, which title 
relates to “nationality and ownership of aircraft” (sec. 308 (a)). (This limita- 
toh was apparently retained in S. 2647 by error and related to a title in a 
previous draft bill.) 

(13) Prohibition against interlocking relations extended to contract carriers 
and underwriters.—New language is also proposed concerning prohibited interest 
‘n Interlocking relations (sec. 309). Authority is extended to the contract 
‘atriers and underwriters (sec. 309 (a) (1)). The import of the language change 
has not yet been ascertained. 
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(14) Issuance of airline securities may be regulated.—The Authority 
powers similar to those exercised by the Interstate Commerce Commissj 
regard to the issuance of securities and the assumption of obligations 
carriers (sec. 309 (d)). The CAB does not now have this power and has 
sought it from Congress, but has been opposed by the airline industry 
Annual Reports of CAB.) 

(15) Permissive filing of inter-airline agreements.—The mandatory 
all agreements between air carriers affecting air transportation is no Jonvo, 
required, but required only to the extent required by regulations or orq 
of the Authority. However, the Authority is directed to require the 
of all such agreements with respect to rates, fares, charges, or ¢l, 
tions when in the opinion of the Authority it is necessary in the public interes 

The bill adds a provision that the filing of any agreement shall not affo 
the question of its lawfulness under any other provision of law prior to th 
time the Authority acts thereon. The bill contains new language authorizing 
the Board to “without prejudice elect to take no action” with respect to ag 
ments filed with it, but any party thereto may petition and require the Authorir 
to approve or disapprove such agreement (sec. 312 (b)). 

The bill further provides for the first time that when the Authority disappr 
of any such agreement, it may fix the date when it shall be unlawful to « 
out such agreement (sec. 312 (c)). 

(16) Exemptions from economic regulations.—The conditions under which th 
Authority may exempt air carriers from the economic provisions of the ney 
act are broadened in some respects and restricted in others from the powers 
presently found in section 416 (b) of the 1988 act. In section 316 (b) (1) the 
Authority is permitted to exempt carriers when found to be an undue burder 
on such air carrier or class of air carriers and is in the public interest, The 
following language has been omitted following “undue burden,” namely, “by 
reason of the limited extent of, or unusual circumstances affecting the opera 
tions of such air carriers or class of air carriers.” The interpretation of the 
omitted language has caused the present CAB difficulty, but is probably not « 
significant limitation. 

Certificate exemptions limited to aircraft under 12,500 pounds.—The Authority 
may only exempt any air carrier from the certificate requirement of section 301 
with respect to air transportation to be performed with aircraft having a 
maximum gross take-off weight which does not exceed 12,500 pounds. In effect, 
this means that all transportation with twin-engine transport aircraft, or larger 
must be performed pursuant to an outstanding certificate issued under section 
301 and not pursuant to an exemption (sec. 316 (b) (2)). 

The same section provides that any carrier holding a certificate may be 
issued an exemption from the certificate requirement for the purpose of per- 
mitting such air carrier temporarily to supplement the service authorized thereby, 
without regard to the weight limitation of aircraft to be employed. This 
language specifically excludes noncertificated carriers from receiving temporary 
exemptions thereunder. 

Inconsistent outstanding exemptions terminated after 180 days.—Finally, the 
new section provides that all exemptions issued under section 416 of the 1938 
act which would be prohibited by the new bill are automatically terminated 19 
days after its effective date. 


al 


SAFETY REGULATIONS 


Policy language.—Title VI of S. 2647 reenacts the safety-regulation provisions 
of the 1938 act (title VI thereof) with extensive language changes and some 
important changes in substance. In general, the policy directives for the 
Authority to follow in issuing rules and regulations respecting air traffic rules 
standards, certificates for airmen, aircraft, air carriers operations, air navigation 
facilities, etc., are stated in greater generality and in less detail (sec. 601-606) 
The importance of these language changes will require further study. 

Safety of persons on the ground to be considered.—In formulating such rules 
and regulations the Authority is directed for the first time to promote not only 
safety of flight in air navigation but also protect persons and property on the 
ground from hazards resulting from air navigation. 

Jurisdiction of safety regulations—The extent of the safety jurisdiction of 
the new Authority is defined in terms of a new and broader concept, namely, 
“air navigation” which “means the operation or navigation of aircraft (A) 
upon any airport in the United States or in the air space over the United 
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gates, or (B) to or from any place in the United States whether or not through 
be air space over the United States” (sec. 101 (8)). Heretofore, safety juris- 
‘etion did not extend to operations upen any airport and was limited to air 
merce Which referred to commerce and to navigation within designated civil 
«wavs or that which might endanger interstate or foreign air commerce (sec. 
») of 1938 act). 


CIVIL AIRWAYS, AIRPORTS, AND FACILITIES 


The bill does not repeal the Federal Airport Act (act of May 13, 1946) and 
nrovides that it shall not affect the carrying out of programs under the Federal 
sirport Act (see. 1302). 

Condemnation not authorized.—The present powers and duties of the present 
Administrator with respect to civil airways, airports, and air navigation fa- 
cilities are Carried over and vested in the new Authority, except that the 
\uthority is prohibited from acquiring any airport by condemnation (sec. 207 

and is not authorized to acquire property generally by condemnation (sec. 
jirport aerial approach protection plan.—The bill provides for cooperation 
etween Federal, State and city governments in formulating and carrying out 
nationwide program for the clearing and protection of aerial approaches 

)airports. It provides for the use of Federal planning experience and funds, 

th actual zoning to be carried out under State and local powers (sec. 212). 

Comment: The foregoing has no counterpart in present law, but is in accord 
with the spirit of the President’s Airport Commission made in 1952 (The Airport 
ind Its Neighbors, p. 7). Senator McCarran explains that aircraft accidents 

cur most frequently at or near airports and that obstructions to air approaches 
contribute thereto; that such obstructions can render useless important air 
terminals built with Federal funds: and that it will be a major undertaking 
to keep such approaches clear and safe. 

Vational airport development plan.—The bill provides for the annual prepara- 

n, after consultation with representatives of the several States and their 

itical subdivisions, of a national airport plan for the development of airport 
necessary to promote and protect civil aeronautics, the national defense and 

stal service, including the needs of both air commerce and private flying; 
further, for the publication of a map and report showing such airports and 
rogram; also a comprehensive report thereon to Congress (sec. 213). The 
authorizes the grant of Federal funds, appropriated for such purpose, to 
State and political subdivisions to carry out the national airport plan. 

Comment. The provision for an airport development plan duplicates that 
which is provided in the Federal Airport Act, except that the latter does not 

quire consultation with State and local governments. The present Federal 
\irport Act contains many detailed provisions for sponsors’ assurance agree- 

ents, allocation of funds between States, and the carrying out of the airport 
rogram. These are not found in the McCarran bill. 


NATIONALITY AND OWNERSHIP OF AIRCRAFT 


Title V of S. 2647 reenacts, with only minor modifications, the provisions in 
the 1938 act (title V thereof) as originally enacted, covering registration by the 
authority of aircraft nationality (sec. 501), registration of engines, propellers, 
and appliances (sec. 503), and for the recordation of aircraft ownership (sec. 
504). 

The bill does not incorporate the substantial modifications made in the record- 
ing provisions adopted by the amending act of June 19, 1948 (62 Stat. 493), 
which extended the recording system to aircraft engines, propellers, spare parts, 
and certain appliances. The bill also does not include the provisions relating 
to limitation of security-owners liability adopted by the act of June 16, 1948 
(62 Stat. 470). The incorporation of these changes would not be controversial. 


NAVIGATION OF FOREIGN CIVIL AIRCRAFT IN THE UNITED STATES 


Section 502 of the bill follows the provisions of section 6 (c) of the Air Com- 
merce Act of 1926 with respect to the conditions under which foreign civil 
aircraft may be navigated in the United States. It does not incorporate the 
amendments made thereto last year by the act of August 8, 1953 (Public Law 
225) which established revised standards and transferred certain functions 


ro. = CAA to the CAB. These amendments could be substituteq without 
iffculty 
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IMMIGRATION LAWS APPLICABLE TO AIRCRAFT 


Sections 805 (e) and 901 (b) authorizing the application of existing jm; focal 
gration laws to entries made by aircraft. This may be unnecessary as provisions wen 
of Public Law 414 of the 82d Congress made specific provisions relating : 


aircraft (see secs. 238 and 239 of Public Law 414). gene 
RAILWAY LABOR ACT 


The Railway Labor Act, now applicable to air carriers, would be extend 


ed t Sessit 
“air contractors” and “every person which is directly or indirectly owneq 
controlled by one or more such carriers or contractors” (sec. 1201 (b) (1) 
This would confirm the application of the Railway Labor Act to subsidiaries o ae 
air carriers. A new provision is added that “the definition of the term ‘ey 2 

ployee’ set forth in section 1 of this act [Railway Labor] shall not be applicable wast 
to this title” [title II of Railway Labor Act]. The import of this will require stir 

further study. wll} 


] 
or i DIL 


OMISSIONS FROM 8, 2647 





S. 2647 repeals the entire Civil Aeronautics Act of 1938 and does not reenact 
provisions corresponding to title XII, “Security Provisions,’ applicable in times While 
of war and national emergencies (act of Sept. 9, 1950, Public Law 778 of Sis Int! 
Cong.), or title XIII, War Risk Insurance (act of June 14, 1951, Public Law 47 
of 82d Cong.). The act of July 26, 1949 (Public Law 186 of the 81st Cong.) 
regulating the transportation by aircraft, packing, marking, and descriptior 
of explosives and other dangerous articles, is also omitted. The bill likewis; und 
does not reenact the provisions of the act of July 14, 1952 (Public Law 538, 824 he 
Cong.), making unlawful certain practices of ticket agents engaged in selling M 
air transportation. Senator McCarran has advised that each of these omissions 
may be added to the bill by the committee. 
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The CHarrman. Senator McCarran, you are the author of this bill 


: 7 ton 
and we are delighted to have you with us, and you may now proceed. 


fron 


thin 
STATEMENT OF HON. PAT McCARRAN, A UNITED STATES SENATOR af 


FROM THE STATE OF NEVADA tent 
cons 


Senator McCarran. Mr. Chairman, I come here today at the in- Imy 


vitation of this committee, extended through its chairman, and I want que 
to express my gratitude for the opportunity to be here. I want also enti 
to commend this committee and its chairman for undertaking the wit 
long-overdue task of examining the Civil Aeronautics Act and its ad- 
ministration and operation with a view to making such changes, all 
along the line, as experience, and the growth and development of the dra 
aviation industry, have made wise. 

The reputation for thoroughness and perseverance which the chair- har 
man of this committee has, no less than the reputation of the whole rec 
committee, and the efficiency and attention to detail of the committee's toc 
professional staff, in preparing for these hearings, all give bright } 
hope that the committee will go forward with this subject in the de- len 
termination to reach conclusions and to report them to the Senate por 
before the end of the present session. If that goal is met, I believe 
it will be a significant and important accomplishment, for the recom- hot 
mendations which this committee may make during the present ses- the 
sion undoubtedly will become the basis for new aviation legislation ore 
at the next session of the Congress. bri 

I speak quite frankly, because we are all familiar with the realities tic 
of the situation. Revising an important major law like the Civil it 
Aeronautics Act is more than a one-session job. But getting a bill | 
reported in the Senate, though a big task, is one which I feel sure this C0) 
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ommittee can accomplish. The committee bill will then become the 
focal point of all thinking on the subject, and the platform from 
«hich, as a starting place, it will be possible at the next session to 
vhieve the enactment of legislation. 

Let me say, still speaking frankly, that I realize there is small 
chance that a bill on this subject will be passed by the Senate at this 
gssion. But that does not mean that it will be time wasted to report 
:billin the Senate. On the contrary, if a bill is not to be reported to 
the Senate, most of the time the committee will spend on these hear- 
avs upon which it has now embarked will turn out to have been 
wasted. I know the committee appreciates this, and that is why I feel 
re the committee is aiming at completing its work and reporting a 

|| before the end of the session. There must be time allowed, after a 

|| has been reported, for that bill to be widely circulated, and for the 
committee to receive back the views and impressions and comments 
which will result from such widespread study of the committee bill. 
In this way, as a result of this process, little objections will be seen in 
proper perspective, ill-founded positions will be altered, objections 
based upon misunderstanding of the bill will fade in the light of full 
understanding; and after this process of evaluation has taken place, 
the committee will be in a position to go forward with confidence. 

Mr. Chairman, it has come to my ears that efforts were made to 
bring about postponement of this hearing, and postponement of con- 
sideration of this subject, for reasons which amounted to the asser- 
tion that Congress should not act until instructions had been received 
from the executive branch respecting what action should be taken. I 
think the chairman of this committee and the committee are to be 
most highly commended for having resisted that pressure to the ex- 
tent that it has been resisted. What the committee is beginning to 
consider here today is basically and primarily a legislative matter. 
Important questions of policy are concerned, and also a multitude of 
questions of legislative purpose and draftsmanship. It is, of course, 
entirely proper for the executive branch to make recommendations 
with regard to policies, and I know this committee always welcomes, 
as other committees do, recommendations from the executive branch 
with regard to particular phrasing or other points of legislative 
draftsmanship. But the final decision is for the Congress, and this 
committee was fully justified in taking the position that it does not 
have to mark time on this important legislative problem until it 
receives recommendations from the executive branch to tell it what 
todo. I hope that always will be the committee’s position. 

Mr. Chairman, I come here with a statement which is extremely 
lengthy. It is necessarily so, because in this statement I attempt a 
point-by-point analysis and discussion of all that is new in the bill; 
and there is a great deal in the bill that is new, at least in the sense of 
hot yet having been passed upon by a legislative committee, even 
though many of these proposals have been pending before the Con- 
gress for 10 years. In this statement, I have also attempted to cover 
briefly the background and motivation of the present Civil Aeronau- 
ties Act, and to discuss some of the major problems of policy which 
it will be for this committee to decide. 

It has been suggested that instead of reading this statement to the 
committee, I should lay it before you now, for inclusion in your print- 
ed record. I think there is merit in this suggestion, which will cer- 
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tainly save a great deal of the committee’s time today; and I am of 
a mind to comply with this suggestion, especially if the chai rman 
will instruct that the statement be printed in the record in type larg — 
enough to read. I know that if I talk here for 4 hours—and that js of tl 
about the length of time it would take to read this statement—whj}, a 
the committee might do me the honor to stay interested, it would jot oh 
be possible for individual committee members to remember the det ail "i 
of my explanation of various portions of the bill. The important yi 

time to have that explanation before the committee, with respect; to rae 
any particular portion of the bill, is when that particular portion of — 
the bill is under consideration by the committee, while the lh is 


has | 


com 


being marked up for amendment. I would hope that these exp an a 
tions might come at such a time; be laid before the committee either iti 
orally or by inclusion in the committee print at the appropriate pl lace ‘ia 
in each instance, or in such other way as the chairman, after consyl- ae 
tation with the committee staff, may see fit to order. The chief value a 
of my statement, therefore, at the present time, if it has any value, aa 
is as a basis for discussion and comment by witnesses who will follow : oi 
me. But if I talk for 4 hours, there will be very little time for any e 
other witnesses, and I assume any witness desiring to comment seri- 109 
ously upon my statement would wish to have opportunity not merely said 
to hear it, but also to read it, before being asked to testify. Oni 

Therefore, Mr. Chairman, under the circumstances as I have out- vied 
lined them, and in the light of all these conditions, I tender this aaa 
statement to the committee for inclusion in your record. 

The CHAmmMan. Without objection it will be printed i in the record, oad 
and I ask that it be printed in the larger type as the Senator suggests, Off 
not in the smaller type that printed matters are included in the record, oa 
so that all may refer to it and may be able to make notes if they : 
care to. Lak 

If there is no objection, it is so ordered. (’ 

(Statement of Hon. Pat McCarran, United States Senator from wen 
Nevada, is as follows :) ans 

TESTIMONY OF SENATOR Pat McCarran neti 
Na 

Mr. Chairman and members of the committee, I want to thank the we 
chairman and the committee for giving me this opportunity, at the rs 
beginning of the committee’s inquiry, to explain my bill, S. 2647, which of 
is the subject of these hearings, and to give my views on the various tn 


proposals for changes in present aviation law which this bill embodies. 

The wisdom and sense of responsibility which has motivated the 
committee in undertaking this review of aviation legislation deserve . 
high commendation. I am sure that careful study of the existing lav, tad 
and of the current state of the aviation industry, will disclose to the 
committee many changes which it will deem desirable, including some 
which are essential to the continued successful application of Federal 
laws to this dynamic industry. 


Last month I told the Aero Club I was sure that there have been . 
those who have sought to deter the committee from holding these as 
hearings, on the ground that the Civil Aeronautics Act is good and a 
successful legislation. and that time spent studying it will be time a 
wasted. In my opinion, as I said then, the committee was wise in caf 


not listening to any such arguments. The Civil Aeronautics Act 
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has been a good law. It is a good law. I think it has been an out- 
tandingly successful law. But the time to review basic legislation 
of this sort is before the statute has broken down—at a time when 
experience indicates that the law may be approaching obsolescence. 

—M iybe this committee will conc lude eventually that needed changes 

n the Civil Aeronautics Act of 1938 are very limited. If so, that 
i be a great tribute to the foresight and wisdom that went into 

slaw. But I, as the sponsor of the Civil Aeronautics Act in the 
sais do not claim that much foresight and wisdom. I think the 
committee will find that the changing aviation scene has brought 
shout or uncovered deficiencies which must now be recognized. 

Many of the members of the committee are familiar ‘with the con- 
ditions which resulted in the enactment of the Civil Aeronautics 
Act of 1938. Others, perhaps, are not. Before undertaking a 
review of that act, it seems not out of place to recall those cirecum- 
stances which led up to the enactment of the Civil Aeronautics Act 
of 1938. They explain the provisions of the present law, and tend 
to place them in their proper setting. 

As you all know, commercial air tr ansportation began in about 
1926. Most of the carriers were operating single-engine equip- 
ment. and received such compensation as they got from the Post 
Otice Department for transporting the mail. The mail was car 
ried under contracts entered into with the Post Office Department : 
sme by negotiation, others upon competitive bidding. Under pres- 
sure from the Post Office Department these early air carriers were 
required to make provision for the carriage of passengers. The Post 
Office Department thought—and rightly so—that if a ‘substantial pas- 
vnger business could be developed the rates for the transportation of 
mail could be reduced, and a useful new form of transportation could 
be born. 

Considering the circumstances under which these early operations 
were conducted, the airlines advanced rapidly. They advanced so 
rapidly, as a matter of fact, that destructive, vicious competition 
began to prevail on the Nation’s airways. Similar cut-throat com- 
petition began to prevail in the struggle for air-mail contracts. 
Safety regulation of these early operations was limited solely to the 
supervision of the competence of airmen and the airworthiness of 
aircraft. Safety regulation as we know it today was a thing unheard 
of. But the force of events converged upon this new and w eak indus- 
try. In 1934 the air-mail contracts were canceled because of a charge 
of fraud in their negotiation, and under the Air Mail Act of 1934 
those who had played any direct or indirect part in these negotiations 
were, in effect, forbidden to participate as executives in the airline 

industry. These air-mail contracts were carefully investigated by the 
Congres. They revealed many failings in the arrangements under 

vhich mail was transported, and under which air mail routes were 
ontak 

During this chaotic period came a tragic event which brought the 
matter toa head. Senator Bronson Cutting, of New Mexico, was killed 
inan airplane accident in the. West. The Senate Commerce Com- 
mittee—the distinguished predecessor of this committee—made an 

investigation of that accident, which revealed that our laws relating to 
‘ulety in air transportation were hopelessly inadequate. But it re- 
ve raed more than that. It revealed also that if we were to expect air 

‘uisportation to develop into a sturdy form of transportation rather 
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than a perilous adventure, the economic stability of this industry had 
to be assured. The Air Mail Act of 1934 was no solution. I] ave fel 
that it was more of a penal statute than one designed to provide sound 
and lasting legislative policies under which this industry could grow 
It was at that point that my interest in developing such a meas Sure Was 
kindled. The needs of the industry were clear. The great value. to 
the Nation, of a sound air transport industry, was equally clear. Ther 
remained the job of developing workable legislation to meet they 
needs. 

The first need was economic stability. In order to attract private 
investors, and to secure a volume of traffic on which to build maximun 
commercial revenues, the carriers needed some security in their routes 
It was also necessary to provide such security in order to call a hal; 
to the destructive and wasteful competition which had cost the indys 
try so heavily in lost investments, and had involved it in charges of 
fraud and questionable financial practices. 

To meet this need we turned to the well-established certificate of 
public convenience and necessity, with the equally well-established 
procedures which surround its issuance or denial. This solution had 
many virtues. The certificate of public convenience and necessity 
gave the carrier secur ity in its route, but not too much sec urity. Other 
certificates could be issued for the same route, but only upon a finding 
that the additional service met a public need. Thus, even though 
necessary security was provided, the carrier was not encouraged ther re 
by to rest on its laurels, but was encouraged to go forward with the 
maximum development of its service to the public. While a carrier 
was forbidden to conduct air-transport services without securing such 
a certificate, the way was left open if the carrier could demonstrate 
that the service was needed, and it was fit, willing, and able to provide 
the service proposed. This latter requirement was also one of great 
value. If the industry was to be developed with maximum speed, if 
the public was to be encouraged to rely upon airlines, if the needs of 

the postal service and the national defense were to be met, the men 
who were entrusted with the task had to be men of responsibility and 
integrity; and the companies charged with these obligations had t 
have sufficient financial backing to carry them out. 

A further need of the industry was to restore some semblance of 
order to the arrangements for carrying the mail. Up to this time, as 
I have said, mail was transported on the basis of contracts entered into 
with the Post Office Department. At an earlier time this system of let- 
ting contracts had resulted, as I have pointed out, in charges of fraud 
being leveled against the Post Office Department and the carriers 
the cancellaton of mail contracts, and the flying of the mail by Army 
pilots—an attempt which met with tragic results. After that fiase 
the contract system plunged the carriers and the Post Office Depart 
ment into another scene of confusion. Competitive bidding becant 
even more vicious and unrestrained. In seeking to secure the om ge 
and security of an air-mail contract, the carriers were making ridic 
lously low bids. The situation became so desperate that finally a ze” 
bid was made, and accepted by the Post Office Department, netwit! 
standing the knowledge of everyone concerned that the carriers welt 
already 1 in a weak financial condition. 

This problem was met in the Civil Aeronautics Act by requiring 
that before a carrier could transport mail his certificate of convenient 
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ind necessity must contain an authorization for the transportation of 
that class of traffic. Thus, authorizations for the transportation of 
mail could only be secured after public hearings and published orders 
ind opinions. It will be noted also that this requirement not only 
restored order to the process of granting mail authorizations, but it 
also imposed the obligation upon the carriers to transport such mail 
1s was offered to them by the Postmaster General. 

As a part of this same solution it was provided that the rates the 
arriers received for transporting the mail should not be made by 
ontract, but should be established by the regulatory agency after full 
hearings at which the carrier and the Postmaster General could be 
heard. This brought to an end the era of allocating routes and fixing 
rates in a smoke-filled room in the Post Office Department. 

A further need of this new industry was the regulation of com- 
mercial rates. The carriers could fix rates as they pleased. They 
could charge a great deal, or nothing. As a result, the carriers were 
busily engaged in cutting each others’ throats, to the detriment of the 
public service. Here, again, well-established rate regulation prin- 
ciples and procedures were adopted. The pattern which guides the 
Interstate Commerce Commission was adopted for domestic airline 
operations, and the pattern which guided the then-existing Maritime 
Commission was adopted for our international lines. 

A further need of the air transport industry at the time was orderly 
regulation of the financial transactions in the industry. Mergers and 
consolidations had taken place which were subject to great criticism. 
Interlocking relationship between aircraft manufacturers and airlines 
had been established which were regarded as contrary to the public 
interest. As a result of this, the Air Mail Act of 1934, in sweeping 
terms, had forbidden such consolidations, mergers, acquisitions of con- 
trol, and interlocking directorates. This cure was worse than the 
lisease, because it gave to the airlines no possible oportunity to im- 
prove their operating organizations. In the Civil Aeronautics Act, 
provisions were adopted which subjected these transactions to scrutiny 
by the regulatory agency in order that needed transactions could take 
place, while those contrary to the public interest could be forbidden. 

A great need of the industry at the time was coordination of regula- 
tion. The airlines were being subjected to most extraordinary con- 
flict and duplication of regulation. In some areas there was too much 
regulation. In others there was little or none. In all areas there were 
toomany agencies involved in directing the destinies of this weak little 
industry. The Department of Commerce maintained some control 
over the safety of operations. The Interstate Commerce Commission 
fixed mail rates for the industry, in some cases, and did not in others. 
The Post Office Department exerted control in other phases of eco- 
nomic regulation. These agencies were jealous of their jurisdiction, 
ind an airline often found itself in the middle of interdepartmental 
‘lashes which left it completely in the dark as to the course its Gov- 
ernment wished it to pursue. 

_ After much discussion as to whether this regulatory problem should 
de turned over to the Interstate Commerce Commission, it was decided 
that the development and regulation of this industry required a com- 
pletely coordinated program. Since no existing agency was prepared 
(o undertake this task, a single regulatory agency was established and 
vested with all the powers that previously had been scattered among 
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the older agencies of the Government, plus the new powers whic), 
were being enacted for the first time. 

I have saved for the last, discussion of the most important need of 
the aviation industry before enactment of the Civil Aeronautics Act. 
The industry very badly needed sound and impartial safety regula. 
tion. The safety record of the indutry up to this time had been Poor. 
The Copeland investigation, which I have mentioned previously, hs 
demonstrated that safe ‘ty regulation had been equally poor. The Air 
Commerce Act of 1926 had given virtually complete discretion to th, 
Secretary of Commerce to ‘develop his own means and methods of 
regulating the industry from a safety standpoint. All the facts be. 
fore the Congress at the time made it clear that the time had co 
when it was necessary for the Congress to legislate more specifically 
in this important area : 

Under the Civil Aeronautics Act, total responsibility for ae y 
regulation was transferred to the new agency which that act set up, 
and specific instructions were given in the statute as to the character of 
safety regulation which was to be followed. The Copeland com- 
mittee record had also demonstrated that the inv estigation of aircraft 
accidents had not always been conducted fairly and impartially. 
There was an excessive tendency to place the blame for an acciden 
on “pilot error.” The lessons to be learned from careful, thorough 
investigation of all the facts and circumstances surrounding an acci- 
dent were being ignored. Something that was obvious then, just as 
it is now, was nevertheless not well recognized—the fact that there is 
and should be a heavy obligation upon the public authorities to make 
every effort to determine the cause of an acc ident, no matter how ob- 
scure, in order to help prevent similar accidents in the future. 

To meet this problem and recognize this obligation, an independent 
agency was created and entitled “the Air Safety Board.” It wasa 
board of three, whose qualifications were carefully set forth in the law. 
It was their responsibility to investigate accidents, determine their 

cause, and make such recommendations as were necessary to prevent 
the happening of similar accidents in the future. These men were in 
a position to proceed with complete impartiality, because they were 
not responsible for the operation of the aircraft, for the building or 
operation of the airways, or for the issuance or enforcement of safet 
regulations. Unfortun: ately, the President, by Executive onde 
abolished this ¢ agency in 1940; but the pattern it set for aircraft acc 
dent investigation has been the model to be followed by the Civil 
Aeronautics Board in its investigations ever since. 
sut the greatest contribution the Civil Aeronautics Act made to 

safety was, in my opinion, the entire pattern of economic regulation 
aimed at creating a financially sound industry, operated by companies 
of good character and integrity. Safety regulation alone cannot make 
an industr y safe if its financial condition is so poor that it is tempted to 
conserve funds by slighting maintenance, training, equipment pur 
chases, or other safety essentials. All the safety regulation in the 
world will not make an airline safe if its management is irr esponsible, 
or contemptuous of regulations. Not even an army of inspector 
could produce a good safety record if the industry was so poverty- 
stricken that precautions could not be taken if they cost substantial 
sums of money. 
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In barest outline, I have touched on the major policy decisions made 
v the Congress in enacting the Civil Aeronautics Act of 1938, and the 
major reasons for these decisions. It took 4 years to write the statute. 
it was enacted after vigorous debate, and with some misgivings as to 
vhether the policies decided upon were sound. These misgivings were 
not justified by experience. The law proved to be a good law. The 
provement in the airline industry, as the result of this law, was 
» marked and swift that it was startling even to those, like myself, 
who had the greatest faith in the development of the industry. 

There are many marks of progress which can be used to illustrate 
the accomplishments which have been made by the Government and 

, industry since 1938. I draw your attention to these maps, which 
were prepared at my request by the Civil Aeronautics Board. ‘This 
ip shows the domestic airline system as it existed on August 22, 
1938. Of the 240 points in the United States authorized as of that 
late, 189 were being served. Most of the routes shown on the map 
were served by only one carrier, so that competition between carriers 
etween any two given points was practically nonexistent at that 
time. This map shows the domestic airline system as it exists today. 
Six hundred fifty-two are authorized, of which 579 are being served. 
Qn all major segments of the system, 2, 3, or 4 air carriers provide com- 
eting service available to the public. 

- The next map shows our international air transport system in 1938— 
ind a modest one it was. Pan American Airways and Panagra pro- 
vided a very limited service along the coast of Latin America, the 
Caribbean, and thence to South America. Pan American’s Pacific 
route was in its first stages, and service every 2 weeks in large flying 
boats was regarded as normal. Of the 95 points then authorized on 
nternational routes, 90 were receiving service. Here is our interna- 
tional air transport system as it exists today. Daily service is pro 
vided by United States carriers over all major routes. International 
ertificates awarded to American-flag carriers, presently in effect, 
authorize service to 259 points, of which 169 are receiving service. 

[also have here for distribution to the committee maps showing, 
respectively, the United States airlines temporarily certificated as 
local service carriers, the territorial air routes of United States car- 
riers, and the domestic and international air routes of United States 
certificated cargo-only carriers. 

The second group of maps were prepared as of September 30, 1953, 
for inclusion in the Civil Aeronautics Board’s 1954 annual report and 
are practically identical with the airline picture as it exists today. 
Large exhibit maps of the domestic system as of 1938 and as of today, 
and a map of the local service system have been prepared for your 
convenience. On the local-service map the three points authorized 
since September 30, 1953, have been noted in red on the large copy. 

hese maps stand as a graphic refutation of the complaints made 
in 1938 that the granting of certificates of convenience and necessity 
to carriers would stultify air transport development. Those routes 
outlined on these maps are soundly based upon the public need. The 
operations on them offer regular and dependable service for the travel- 
ing and shipping public. The facilities along them stand as indispen- 
sable adjuncts to the national defense. To the extent that progress is 
marked by route development, these maps show progress of which we 
can all be proud. 

47965—54——__8 
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Another mark of progress is in airplanes. Even in 1938 the 
air transport industry, in cooperation with an aircraft manufac f 
industry then equally small, had shown its talent in developing g 00d 
transport airplanes. The Lockheed Electra was being used. The 
Boeing 247—D and the DC-2 were well-established transport airplan 
The DC-3 was just coming into general use. These were good air. 
planes, but there were not many of them. In 1938 there were 253 
planes in domestic air transport service, and 92 in internationa 
ice. By 1952 this number had increased to over 1,000. And 
increase in numbers does not tell the full story, for as the numbe; 
have increased, the speed and capacity have also increased, so that the 
total lift capacity of the fleet has grown from 1,087,154 ton-miles 
1938 to 16,433,593 ton-miles in 1953. 

Another mark of progress is price. In 1938 a domestic passenger 
could travel at 5.2 cents per passenger-mile. Notwithstanding th 
91 percent increase in the general consumer price level since that time, 
the passenger can now travel in first-class service at 6.1 cents pe 
passenger-mile, and in coach service at 4.1 cents per passenger-mile 
In the international field the progress has been similar. In 1938 ¢! 
passenger was required to pay 8.3 cents per passenger-mile. In this 
service he now pays 6.95 cents per passenger-mile. 

These reductions in price, taken with the vast improvements ir 
safety and service, have resulted in increasing the number of pas 
sengers in the domestic field from a little over 13 365,000 in 1938 to over 
28,000,000 in 1958, and in the international field, from approximately 

35,000 in 1938 to 2,650,000 in 1953. 

Cargo carried by our domestic and international airlines in 193s 
amounted to 2,550, 000 ton-mile—a very modest beginning when com. 
pared with 1953’s total of 252,931,569 ton-miles. 

One of the greatest beneficiaries of air transport progress has bee: 
the Post Office Department. Domestic airmail has increased fro 
7,449,246 ton-miles in 1938 to 73,253,917 ton-miles in 1953. Simul- 
taneously with this development, the transportation charges for that 
mail have been reduced from $2.12 per ton-mile to 50.6 cents per-to1 
mile in 1953. 

In the international field also the development has been most su! 
stantial. In 1938 the airlines carried dike ing like 300,000 ton-miles 
of mail in international service, and in 1953 they carried 23,811,161 ton- 
miles. Their char ges have been reduced during this period from abou 
$39 per ton-mile in 1938 to $2.31 per ton-mile in 1953. 

Again, I have saved the most important until the last. Duri 
the past year the domestic and international airlines of the United 
States have established the finest safety record in their history. a 
difficult to comprehend this safety record because all of the sour: 
such information measure the safety of operations by forms of trai 
portation in terms of fatalities per hundred million passenger-miles 
This past year the airlines’ record was .4 of a passenger per hundred 
million passenger-miles. In the operation of private automobiles 1! 
this country during the past year, 2 passengers were killed for ever) 
hundred million passenger-miles. Thus, the airlines have progresse( 
from a safety record which demonstrated that air travel was an ev- 
perience for the adventurer, to a safety record more than four times 
as good as our most commonplace mode of transportation. 
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All these marks of progress are also marks of change. They demon- 
trate not only that our present law was a good one, and served as a 
remarkably successful framework on which to build air transport 
development, but also that we are now expecting that law to regulate 
an industry whose progress has been such that it no longer resembles 
the industry for which the regulation was devised. It is for that rea- 
on that I come before this committee and urge that the present law 
now be carefully scrutinized to determine what changes have been 
made necessary by the progress of the industry. Let me describe, in 
general terms, the changes which I think must be most carefully 
considered. 

The committee should consider, with the greatest of care, the pres- 
ent organization of the regulatory and promotional agencies for 
civil aviation. When the Civil Aeronautics Act was passed, it pro- 
vided for a 5-member Civil Aeronautics Authority, in which was 
vested all of the regulatory power, both safety and economic. The 
act also created an Administrator, whose job it was to build, operate, 
and maintain the civil airways and any airports that were constructed 
under that act. An Air Safety Board of three men was created for the 
purpose of investigating accidents and carrying out certain incidental 
powers. 

The act had only been in effect for 2 years, however, when the 
President began to change the organization by reorganization plan. 
He abolished the Air Safety Board and transferred its function 
to the 5-member agency, the name of which he changed to Civil 
Aeronautics Board. He transferred the Administrator with his 
functions to the Department of Commerce. He then transferred to 
the Administrator all of the Board’s powers to administer and en- 
force safety regulations. 

Since that time, in other reorganization plans, all of the adminis- 
trator’s functions have been transferred to the Secretary of Com- 
merece, and the Board’s function of personnel management has been 
transferred to its chairman, Recently, in reorganization plan No. 
\), the responsibility for making payments of s subsidy has been trans- 
ferred from the Postmaster General to the Board. 

There have been few agencies of the Government that have felt 
the impact of the Pr esident’s power to reorganize as strongly and 
is often as the civil aeronautics agencies have felt it. The result is 
that instead of having today an or ganization which has been adopted 
after due deliberation by Congress, we have one which has been fitted 
together in bits and pieces, over the years, by Executive order. With 
the exception of a few who have followed these plans in detail, no 
one can tell from reading the law just where the responsibility for 
particular functions lies. 

Maybe the committee will determine, after examination, that the 
present organization is the best that could be devised. If so, it will 
be a surprising conclusion, because, certainly, the process through 
which the present organization evolved is not one which would be ec: al- 
culated to produce g good results. 

In S. 2647, I have proposed an organization not unlike that of the 
Interstate Commerce Commission, the Federal Communications Com- 
iission, and the Federal Power Commission. I propose a regulatory 
agency of seven men in whom all the aviation functions except ac- 
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cident investigation are vested. My bill makes this agency inde 
pendent from any other agencies in the Executive branch, as are the 
other commissions which I just mentioned. 

Your committee’s study of this subject will reveal that this form oj 
organization has many advantages. In the first place, it is inde. 
pendent. It will not be at the beck and call of executive agencies, 
We must remember, in dealing with this agency, that it has yay 
quasi-legislative and quasi-judicial powers. It grants routes, whic] 
are of a great value. It fixes and pays subsidies. It fixes mail rates 
and commercial rates. It has long been established that the Congress 
does not wish functions of this type to be performed under Executive 
domination. The original decision on this policy was made in 1887, 
and I have seen no evidence that the Congress has changed its mind. 

The second advantage is that, by vesting all of the civil aviatioy 
functions in one commission, we need to look only one place to fix re. 
sponsibility for the regulation and promotion of civil aviation in this 
country. There will be no opportunity for this new authority to pass 
the buck for its failures, if any, to agencies other than itself. 

A third advantage is that the exercise of all these functions by one 
agency permits coordinated and efficient action. All of the aviation 
functions are closely interrelated. As I have already pointed out, 
economic and safety regulation must go hand in hand. The economic 
policies must be carried out successfully in order that an air transport 
industry will be created that will have the financial resources to adopt 
and maintain adequate safety precautions. By the same token, in 
making safety regulations, the regulatory agency must give its at- 
tention to their economic impact. The building of civil airways, 
which some would regard as a purely technical assignment, is actually 
not that simple. The economic soundness of the air transport indus- 
try depends upon the efficient operation of the civil airways. The 
development of private and corporate flying is also dependent upon 
the ability of these operators to move with efficiency and safety during 
bad weather. 

In the past, the members of the Civil Aeronautics Board and the 
Administrator have cooperated well; but my experience in reviewing 
their appropriations each year has shown me clearly how difficult the 
task of cooperation was. If that cooperation had failed, our civil 
aeronautics regulation and promotion would have failed with it. It 
is not wise, in my opinion, to have the success of a governmental ac- 
tivity of this sort dependent entirely upon the good will of Govern- 
ment administrators. I think it would be much wiser to create a Gov- 
ernment agency, such as the one that I propose in S. 2647, which 
would be responsible for all of these interrelated functions. 

There is one disadvantage to this proposed organization which 
should be brought up and examined. The agency will be a large one, 
run by a board of seven. Government management experts will tell 
you that a board cannot actually do anything very well, and that this 
form of organization should be used only when absolutely necessary. 
There is something to be said for that view, because obviously, it 1 
easier for one man to make decisions than it is for a board of seven. 
But it would be unwise to carry that theory too far. 

The question of proper organization for the exercise of the civil 
aeronautics functions presents difficult and unique problems. It is 
perfectly clear that a board must deal with the quasi-legislative and 
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asi-judicial functions. The Congress would not hear of providing 
otherwise. ‘These functions ac tually constitute the m: ujor t task of this 
wency. So it would seem that a board of significant size and great 
ompete nee must be created. In view of the interrel: ationship between 
the quasi- -legislative and quasi-judicial functions, and the building 
of airways and other similar operating functions, it seems necessary 
to vest the 1 ‘esponsibility for those latter func tions in the same agency 
which has the former. 

In order to permit the efficient performance of those duties related 
yairways, the enforcement of regulations, and other similar matters, 
propose the creation of the Office of Executive Director of the Au- 
hority. He would be compensated on the same scale as the members 
the Authority. He would be subject to their general supervision. 
They would have discretion to delegate their functions to him. Thus, 

i Authority would be able to carry out its legislative and judicial 
duties as a board. In addition, they would be permitted to delegate 
other responsibilities to the Executive Director. With respect to 
uch delegated duties, they could decide the broad policies which he 
was to execute and, thus, provide the needed coordination between all 
the functions vested in the agency as a whole; while the Executive 
Director, in carrying out his delegated management duties, would 
provide all the desirable attributes of one-man management. Thus, 
believe that the organization created by this bill brings with it 
reat advantages, and, at the same time, provides a cure for the only 

al disadvantage to which it is subject. 

“My bill S. 2647 provides for the recreation of the Air Safety Board 
which was established in the original Civil Aeronautics Act. One 
might ask why I, who have been so deeply concerned with safety in 
iviation, should regard accident investigation as such an important 
function that I propose a separate agency to perform it. The answer 
snot hard to find. Accident investigation is not a process by which 

i lock the barn from which the horse has already been stolen. It 
sa process from which careful investigators may learn lessons which 

ill save thousands of lives in the future. Consequently close atten- 
tion must be paid to accident investigation, and every possible step 
must be taken to make certain that accidents are investigated with 
fairness, with honesty, and with great ability. 

In deve loping the organization which is set forth in this bill I had 
the alternative of proposing the conduct of accident investigations 
by the Authority or by setting up a separate agency to do it. I choose 
the latter because the Authority’s position in any accident investi- 
gation would not be impartial. It is entirely possible that, if the 

\uthority were conducting an investigation, it would find that the 
cident had been caused by some diftic ulty with the aircraft which 
t had certificated. It might find that radio aids had contributed to 
in accident, aids designed - and built or maintained by the Authority. 
In all cases it would be, at least in part, investigating its own 
activities, 

My proposal here for an independent agency does not impugn the 
honesty of the men who will serve on the Author ity. But I feel sure 

hat, with the best will in the world, they, once they have taken a par- 
ticular action, will have a natural inclination to defend it. 

The committee may not agree with the exact form of organization 
that I have proposed for the Air Safety Board, but one thing that I 
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feel sure the committee will insist upon is the independence of 
craft accident investigation. 

I hope that the committee will study very carefully the relations 
between State and Federal Government as they affect aviation. \ 
review of the matter indicates that, under the present statute, the Ciy)) 
Aeronautics Board is prepared to assert too little power in som, 
instances, and too much power in others. 

There has been considerable litigation arising out of uncertainties. 
under existing law, as to the jurisdiction, respectively, of the CAB and 
the various State commissions. There has also been litigation concerp. 
ing the applicability of Federal safety regulations to private fliers 
operating wholly within a single State. These problems should be 
clarified. Congress should determine a definite policy concerning the 
extent of Federal and State jurisdiction with respect to aviation. 

At the present time the Federal Government has complete and clea; 
economic and safety jurisdiction over the interstate traffic carried 0 
the airlines. There is a question as to the extent to which the Federa) 
Government can regulate the intrastate traffic on those same airlines 
Thus, you have room for bickering between Federal and State author 
ties as to the regulation of the same airline. 

A number of States have asserted the right to impose economic and 
safety regulation on airlines within their borders. It has been argued, 
in opposition to those regulations, that the Congress has taken over 
exclusive control of these operations. That should not be the subject 
of litigation. The Congress should declare its purpose. 

Several plans can be put forth at the outset for examination. Ai! 
transportation in the United States is predominantly interstate in 
character ; 96 percent of the air traffic moves from one State to another. 
In view of the high speed with which modern transport aircraft oper 
ate, it is not surprising that this should be so. In view of the pre- 
dominance of interstate traffic, the committee may well conclude that 
the interstate airlines should be regulated exclusively by the Federal 
Government. 

My bill proposes to give to the Civil Aeronautics Board clear regu- 
latory power over both interstate and intrastate traffic moving over 
such airlines. I have considered this wise not only because of the pre- 
dominance of interstate traffic, but because of the regulatory burdens 
that could be imposed upon our airlines by widespread State regula- 
tions. Our largest domestic airline operates in 23 States. Even the 
smallest trunkline operates in seven States. Thus, if these airlines 
were subjected to rate regulation, accounting regulation, and schedule 
regulation by each of the States through which they operate, their 
costs would be greatly increased; and these costs are passed directly 
to the public. Moreover, it seems a most unwise expenditure of the 
people’s funds for States to impose elaborate regulation upon airlines 
whose traffic is only 4 percent intrastate and who are already carefully 
regulated by the Federal Government. 

But what of the airline that purports to carry only intrastate traflic 
and, thus, to be outside the jurisdiction of the Civil Aeronautics Board. 
Such an airline has been operating in California during recent years. 


My bill would not impose economic regulation upon such an airline, 
though it would be required to meet appropriate Federal safety stan¢- 


ards. In making this provision I recognize that the bill, as proposed 
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vill not solve problems similar to that created in California in recent 
vears. There the Civil Aeronautics Board and the California Public 
[tilities Commission were each trying to deal with a rate conflict be- 
tween an airline which purported to be wholly intrastate, and thus 
under the California commission, and an airline which was clearly 
interstate, and this under jurisdiction of the Board. The Board, seek- 
ing to carry out a consistent rate policy with respect to interstate car- 
riers, found its efforts thwarted by rate reductions made by the 
ntrastate carrier. Some time later the intrastate carrier’s efforts to 
increase rates were impeded by the unwillingness of the interstate 
carrier to do so, and the uncertainty as to whether the State commis- 
sion could take appropriate action. 

Notwithstanding this problem, it seemed to me as a matter of prin- 

ple that the Federal Government would be going too far to assert 
irisdiction over a Wholly intrastate airline. Reasonable efforts and 
cooperation between the State and Federal commissions should solve 
sich problems as they arise, particularly in view of the fact that, at 
least at the present time, there are few intrastate route segments that 
could support a wholly separate airline. 

Now, let me turn to safety regulation of the private flyer. As I 
have said, litigation has arisen as to whether the Federal safety regu- 
lations can be enforced against private flyers operating wholly within 
asingle State. While lower courts have supported Federal jurisdic- 
tion, uncertainty remains as to whether the Federal power can be 
carried that far. 

In dealing with this problem the committee must achieve a nice bal- 
ance between conflicting objectives. It is plain that Federal regu- 
lation must be controlling with respect to the design and construction 
ofaircraft, for our manufacturers must not be forced to build different 
airplanes for use in different States. It is equally plain that airline 
operating requirements of all sorts must be established by the Federal 
Government. It would be impossible to operate an airline if the 
States established conflicting rules with respect to the competence of 
pilots, the maintenance of aircraft, the equipment to be carried on 
board aircraft, and the like. Air traffic rules must be uniform because, 
as aircraft go from State to State, there must be no confusion as to 
the rules of the air and traffic procedures. If there is confusion, 
accidents will occur. AJ] this points to the conclusion that the Federal 
Government should make all safety regulations and should administer 
them. 

However, this leads us into a further difficulty, for it means that 
every private flyer, no matter how limited his operations, must become 
involved in the extensive complications which arise out of over-all 
Federal control. He must turn to a Federal inspector for his pilot’s 
lense, for the certification of his aircraft, and for the periodic in- 
section of his aircraft. He is completely immersed in a sea of 
Federal regulation. 

It has been the constant complaint of the private flier that aviation 
was So regulated that the development of private flying was seriously 
impaired. It has been said that aircraft operation has become so com- 
plicated that only a sturdy few are willing to undertake it. There is 
nd doubt that these complaints are justified, and it seems to me that 
the solution lies in permitting a measure of local regulation of local 
light activity. My bill includes provisions which point in that direc- 
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ton. I hope the committee will tackle this knotty problem and comp 
forward with fair and workable solutions. 

[ have spoken at length as to the need for economic regulation of 
air carriers. I have pointed to the great improvement in their stg. 
bility and general economic enter as a result of such regulation, 
However, contract carriers by air are not regulated from an econom 
standpoint. They may come nil go as they please. They may oper 
ate only over the best routes. They m may charge such rates as they 
please and need not publish them in tar iffs, as the air carriers are pr. 
quired to do. During the past years, this loophole in the law has not 
only created uncertainty in the minds of conscientious oper: tors as to 
whether the “y were regulated or not, but it has permitted others to 
operate as common carriers while labeling their services as contrac 
in nature and, thus, not subject to Federal regulation. 

The committee should inquire as to whether the law should not ly 
amended to provide minimum regulation for contract carriers by air, 
It has been found necessary to regulate contract carriers by motor 
vehicle and by water, not only to protect the contract carriers and 
the public which deals with them, but also to prevent intolerable dis. 
crimination in regulation against the common carrier. All of oy 

regulatory statutes impose severe regulation upon common javier, 
They are required to observe fixed routes, to provide adequate service, 
to publish their rates, and to maintain them at a fair and reasonable 
level, to make public their accounts, and to perform many other acts, 
all designed to protect the public interest. If they are to be held 
tightly, fairness and equity do not permit operation by unregulated 
carriers with complete freedom. Otherwise, the contract carrier may 
take the traffic on which the common carrier depends, and the common 
carrier will have no way in which to protect himself. 

This problem has arisen a number of times already in air transp 
tation. Its application is most acute, at the present time, by th 
opel ration of contract air carriers in the transportation of troo 
They may enter into contracts with the Defense Department whic ke are 
not subject to regulation by the Civil Aeronautics Board and need not 
even be palitished in order that the common carriers, conducting 
similar business, can tell the prices against which they are bid ies 


I recommend tose that the committee review this situation and | 


consider carefully the need for additional regulation of contract car- 
riers by air. My bill makes provision for such regulation. 

The problem of the irregular air carriers is similar to the problem 
of contract carriers, which I have just discussed. Everyone agrees 
that contract carriers by air are not subject to economic regulation 
under the present law. I have long contended that nonscheduled or 
irregular air carriers are also not ‘subject to the present act. With 
that conclusion, however, the Civil Aeronautics Board has not agreed 
The Board has asserted regulatory jurisdiction over such carriers bit 
has granted them extensive exemptions from the economic provisiols 
of the Civil Aeronautics Act. 

It would have been better for all concerned if the Board had brought 
this problem to the Congress years ago, rather than trying to write: 
new law of its own. The Board’s efforts have involved it and the 
industry in many difficulties since the end of World War II. By seek- 
ing to write a definition of an irregular carrier, they have made it 
difficult for a conscientious operator, who honestly seeks to run 
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rregular service, to know whether he is operating within the law or 
not In the same way, they have opened up an avenue for evasion of 
e law, of which great advants age has been taken. 

"Elaborate scheduled operations are now being conducted in this 
ountry by large groups of so-called irregular carriers, operating un- 
der common management. They advertise their services from coast 
to coast and from New York to Florida. While operating an actual 
heduled service, they avoid the public service obligations of those 
carriers Who are certificated to perform such services. Different safety 
standards are applied to them, because they purport to be irregular 
carriers. The Board appears to have found it virtu: ally impossible, 
yp to this time, to enforce the Civil Aeronautics Act with respect to 
such carriers. The situation thus produced must be terminated, and 
I strongly recommend to this committee that the matter be explored. 
The so-called irregular or nonscheduled airlines are entitled to an 
even break, but no more. They have a right to ask that they be per- 
mitted to seek certification on the same basis as the scheduled airlines. 

I recommend, and my bill provides, that the law be amended to make 
ibsolutely certain that irregular carriers are subject to economic regu- 
jation no more and no less than the scheduled airlines. I further ree- 
ommend, and my bill provides, that the so-called exemptions now 
outstanding be terminated by law, and that the Board be directed to 
issue certificates of convenience and necessity covering irregular 
operations on the same basis that such certificates are issued to the 
scheduled air carriers. As I said in discussing the problem of the 
contract carriers by air, we cannot have an industry half-regulated 
and half-unregulated. Furthermore, since competition exists between 
the “scheduled” and “nonscheduled” airlines, the Government should 
not take sides in the matter by giving special treatment to either one 
of the competing groups. 

In urging careful and uniform economic regulation of air carriers 
and air contractors, I have not meant to suggest t that carriers be denied 
the right to experiment. In order to permit carriers to explore new 
routes and to permit the Civil Aeronautics Board to authorize the 
operation of new routes, I propose, in my bill, the use of experimental 
certificates. If a carrier wishes to undertake service between two 
points not then having service and for which no certificate is applied 
for, he might present his case to the Civil Aeronautics Board and re- 
celve an experimental certificate, without proving convenience and 
necessity. All he is required to establish is that he is fit and able to 
conduct the service he proposes. In conducting this experiment, the 
sum of his subsidy and mail compensation may not exceed 20 percent 
of the total reasonable cost of the experimental operation for the year 
concerned. If the carrier makes a success of his venture, he is virtu- 
ally assured, under this provision of the bill, that he will receive a 
permanent certificate to operate it. 

Since this bill was originally written, more than 10 years ago, great 
strides have been made in developing the air map of the U nited States, 
as [ have already shown earlier in my testimony. However, there 
till remain routes which are not receiving service, not only in the 
domestic field but also in the international “field, and nothing should 
preclude the exploitation of these routes if any carrier thinks it can 


make them pay | and is willing and able to take the major part of the 
nancial risk itself. 
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The Interstate Commerce Act and other regulatory laws provide fo 
the regulation of the issuance of securities by the carrier or othe, 
public utility being subjected to regulation. No such law applies ty 
air carriers. I hope the committee will inquire carefully as to whethey 
such a provision should now be imposed upon the airlines. 

Air carrier financing has been difficult from the beginning. Pri, 
to the Civil Aeronautics Act, it was difficult because the carrie 
were in such poor financial condition that investors were not inter. 
ested. That situation was greatly bettered by the improved stability 
which flowed from the act itself, and the carriers were able to seeyy 
the funds they needed. However, by reason of the problems of pos. 
war conversion, the carriers again fell into financial difficulties, 

This happened at a most unfortunate time, for it was during that 
period that the carriers’ financial requirements were heaviest. The 
prewar fleet had to be extensively supplemented by 4-engine aircraft. 
which were obsolete at the time they were bought. This had to be 
done because the real postwar airplanes were not ready for delivery 
at the time they were needed. Then, the carriers had to replace and 
supplement this enlarged fleet with new and modern postwar aircraft, 

For example, $315 million had to be secured by the trunklines alone 
over a period of about 4 years. At the same time, the carriers were 
incurring large financial losses. ‘They sold some common stock during 
this postwar period, but, for the most part, they financed with debt. 
At the high point in 1948, the capital structure of the domestic trunk- 
lines consisted almost 50 percent of debt capital. 

At that point, all of us who were concerned with the financial in- 
tegrity of our air-transport system were greatly worried, because the 
airlines were subject to heavier fixed charges in proportion to their 
revenues than the railroads had ever been. As you gentlemen know, it 
has often been said that a major difficulty with the railroad industry 
has been the heavy fixed charges to which it is subject. 

The airlines have recovered from this critical situation by 
increases in traffic and by cost reduction, but, in the air-transport 
industry, equipment purchasing seems never to be finished. As a 
matter of fact, I hope it never will be finished. The carriers must 
continue to develop and purchase new aircraft, and these aircraft are 
becoming yearly more expensive. One engine on a DC-—7, with the 
accompanying spart parts, costs just a little less than the cost of a 
whole DC-3 at the time they were first purchased. 

Thus, these heavy financial requirements will always face the car- 
riers; and by inserting in my bill a provision for the approval of 
security issues, I have sought to raise the question with the committee 
as to whether, under all these circumstances, security regulation should 
now be undertaken. Through such regulation, it might be possible to 
prevent the type of financing which prevailed immediately following 
the war, and so safeguard the carriers from the heavy fixed charges 
which would place them in great financial trouble in the event of a 
depression. 

Early in my testimony, I pointed out the great expansion which the 
airlines of this Nation have made in the international field. From 
the beginning it was plain that expansion and development of our 
international airlines was of crucial importance to the United States. 
In an air age, to maintain our position in the world, the United States 
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was required to be predominant in world aviation. That position we 
have achieved. Through the pioneering efforts of our international 
airlines, 87 foreign jurisdictions are served. The United States 
operates more miles of route than any other nation, it operates more 
aircraft than any other nation, and it carries more traffic than any 
other nation. Moreover, if the cloak of subsidy could be drawn aside 
from the foreign competitors of our airlines, I am.sure it would be 
made plain that our airlines are fiancially the most successful. 

This has been accomplished notwithstanding the disadvantages to 
which American transport enterprise is always subject in the foreign 
‘ield. Our wage rates are much higher than those paid by the foreign 
competitors of our airlines. This committee made a study not long 
ago which demonstrated that fact very clearly. Many of the safety 
standards which our airlines are required to maintain are higher than 
those of their competitors. We pay our airlines less for the trans- 
yortation of mail than their foreign competitors receive. Notwith- 
standing these handicaps, they have demonstrated that American 
enterprise and know-how will not fail in competition with foreign- 
flag carriers. 

It is essential that we maintain our position in world aviation, and 
that the policies of our Government be carefully framed so as to accom- 
plish this objective. I urge the committee not to obscure the im- 
yortance of this. Once the United States has lost its position in 
‘nternational air transportation, it will be difficult, if not impossible, 
toregain it. Since the middle of the last century, we have been trying 
(to maintain an adequate merchant marine. We made a serious mis- 
take, many years ago, In permitting our merchant marine virtually 
to disintegrate, so that by the beginning of the First World War we 
were pitifully weak on the seas. We have tried strenuously since that 
time to restore our position, but I do not believe that anyone will say 
that we have wholly succeeded. 

As the committee goes forward with its review on the Civil Aero- 
nauties Act, this issue of basic policy will come up time and again. It 
will come wp in connection with the establishment of routes abroad ; 
in connection with the consideration of subsidy; in consideration of 
the extent of foreign competition that should be permitted to serve 
the United States; in dealing with the establishment of mail compen- 
sation; and, undoubtedly, at other times. I only suggest here a recog- 
nition by the committee, in dealing with any of these problems, that in 
the international field, we are playing for big stakes which require 
strong promotional policies while holding the carriers to strict ac- 
countability as public servants. 

The present aviation law follows the maritime laws in its provi- 
sions dealing with the regulation of commercial rates in overseas and 
foreign air transportation. The Board’s power is limited to the re- 
moval of discrimination in rates in foreign air transportation and in 
the establishment of maximum or minimum rates in overseas trans- 
portation. 

However, since the 1938 act was passed, those interested in air 
transportation have often asked the question of whether this scheme 
should prevail or whether the provisions respecting regulation of 
domestic rates should apply equally to overseas and international 
rates. I will not take time to attempt here and now a review of the 
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arguments pro and con on this issue; but I want to point out that my 
bill contains provisions which would apply the domestic rate-makino 
machinery to the overseas and international fields. The Civil Aero. 
nautics Board has frequently presented to Congress a request tha 
it be given this power. The issue should be thoroughly discussed 
before this committee. 

The matter of rates to be charged by international airlines has 
been the subject of a great deal of international discussion, beginning 
with the Chicago conference in 1944. There, the other nations of the 
world were greatly concerned for fear the United States carriers. 
with the competitive instincts which characterize them, would driye 
the other nations out of the air by destructive rate cutting. At Chi. 
cago, the most elaborate and restrictive proposals were made for th 
elimination of this fancied evil. These proposals failed because of 
the opposition of the United States to being hamstrung by inflexible 
international rules. 

Shortly after that, when one of our carriers began expansion of its 
services to Europe with reduced rates designed to attract traffic, the 
United Kingdom took unilateral action against the carrier to prevent 
it from providing service at such rates. For that reason, the question 
of international rate regulation was a prominent subject at the Ber 
muda Conference between the United States and Great Britain. 

After long debate, the two nations agreed on,a procedure to be fol- 
lowed in the event that one nation was displeased with the rates of the 
carriers of another. Unilateral action of the kind that Great Britain 
had just taken was to be abandoned. Consultation and arbitration 
were to be substituted. However, primary reliance was to be placed, 
by the two nations concerned, upon the rate agreements entered into 
by the International Air Transport Association, an organization simi- 
lar, for this purpose, to the rate conferences which have long played 
a part in the regulation of rates in the maritime field. 

The principle thus agreed upon was that the carriers would attempt 
to solve their own rate problems. If they did so and their agreements 
were approved by their governments, such agreements could be main- 
tained. If the carriers could not agree, or if the governments did not 
en then government-to-government negotiations would take 
place. 

In the course of this agreement, the Civil Aeronautics Board under- 
took to present to Congress the question of its power to regulate the 
rates of United States carriers, because the United Kingdom had 
pointed out that, even though the United States might agree in con- 
sultation with another country, it had no statutory power to carry that 
agreement out. In accordance with that agreement, the Board has 
presented this question to the Congress often in its annual reports. 
Hearings have been held in the other body. However, nothing has 
come out of these discussions. I hope that this committee will study 
all the phases of this problem and reach a conclusion which will settle 
the issue. 

I have just made reference to the so-called Bermuda agreement, 
which set the basic pattern for all air transport agreements made by 
the United States since then, and which has become an accepted 
standard throughout the world on which agreements between other 
nations are based. That agreement has never been before the Senate. 
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In that agreement, the rate-making machinery was established. The 
British carriers were given access to many of our important cities. 
lhe international rules on capacity to be operated by carriers were 
vt forth. The whole body of law on which our international air 
transportation system rests was established in that agreement, and 
those 40 others w ‘hich followed it. None of these agreements have ever 
een passed upon by the Senate. 

Many hearings have been held to inquire as to the character of 
particular agreements, but the hearings were always conducted after 
the agreement was reached. I think this is wrong. The Constitution 
nakes it plain that the Senate of the United States has an important 
function to perform in foreign affairs. I have already discussed at 

ength the crucial character of international air transportation policy 

ind, in the instances of these agreements dealing with this all-import- 
nt subject, the policies were made by the Exec utive alone. 

My bill contains a provision which ‘would restrict the areas in which 

lateral agreements of this sort can be entered into without ratifica- 
tion. I recommend that the committee pay particular attention to this 
provision, and that it bring to an end the formulation of basic inter- 

national air transport policy without Senate consideration. 

Mr. Chairman, I have been tr ying to set forth the main issues which 
rise out of a review of our present civil aviation legislation. Other 
woliey questions of somewhat lesser importance are raised by the 
terms of my bill. Undoubtedly they will be fully discussed before your 
ommittee by other witnesses. But I have been asked to make a de- 
tailed explanation of my bill, and I am prepared to go forward with 
that now, if the chairman desires. 

For the convenience of the committee, my citations of page and 

ne numbers will refer not to the Senate print of the bill, but to the 
omparative committee print which shows S. 2647 side by side with the 
present law. The same is true in the case of the amendments I have 
prepared, and which are before you in printed form. I shall discuss 

ich of these proposed amendments when we come to it as we go 
through the bill. 

| want to express my thanks publicly to Mr. Stuart Tipton and 
Mr. Paul Reiber of the Air Transport Association, who prepared 
nd submitted to me a draft of proposed amendments to this bill 
esigned to bring it technically in line with the various statutory 
nactments, amendatory of the Civil Aeronautics Act, which have 

ecome law in recent years. I have not offered these amendments in 

he form in which they were submitted to me, but I want to acknowl- 
on the work of these two able lawyers, which I found of definite 
value, 

(Senator MeCarran’s proposed amendments appear at p. 59.) 

Ten years ago, when | introduced 8. 1790, the forerunner of the pres- 

t bill, I said: “This bill has not been written by the Air Transport 

industry, the Civil Aeronautics Board, or any other person or group. 
was written by me.” The bill has been rewritten three times since 
then. Ideas have been incorpor% ated in it which I did not originate. 

t inelndes things which the CAA and CAB want. It includes things 

ich have been suggested by elements in the aviation industry, and 

includes things suggested by sources outside the industry. But I 
want to say frankly that the bill includes these things because I 
thought they belonged in it. All the decisions about what went in it, 
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what came out, and what changes were made, have been my decisions 
I have experienced my best judgment about this bill, and I presen; 
it to the committee for whatever it may be worth: Not as an untouch- 
able masterpiece to be considered as a whole, but as a working docy. 
ment which, I hope, may be found useful as a basis and vehicle fo, 
those changes in our basic aviation law which this committee, in jts 
wisdom, determines are desirable. 

Look now at page 1 of the committee print. 

The title of S. 2647 lists two purposes not named in the title of the 
Civil Aeronautics Act of 1938. These two new purposes are the crea- 
tion of an independent air safety board, and the promotion of world 
leadership by the United States in aviation. Inclusion of the first of 
these two purposes is technical; that is, the bill as introduced provided 
for an independent air safety board and therefore the title has been 
changed to indicate that such a provision is in the bill. The second 
of these two newly stated purposes is declaratory of what I believe 
should be an objective constantly kept in mind in connection with all 
the work that is done on this measure. Perhaps there will be those 
who will say that to state this objective as a part of the title of the 
bill is too bold. To any such, I say, the promotion of world leader- 
ship by the United States in aviation has been a purpose which | 
have tried to serve for many years, and a purpose which I had in 
mind when this bill was introduced. I believe it is a purpose in whic! 
the majority of the Senate, and a majority of the other body, will 
concur; and I think it is altogether fitting that this purpose should 
be stated in the title of the bill. 

Definitions begin on page 15. For purposes of legislative history, 


I want to adopt, in connection with this section, everything I said in 
my statement to the Senate Committee on Commerce in 1944 respecting 
the sew use of definitions only as tools. 


The definition of “air carrier” has been expanded so as to define what 
isa “regular air carrier,” and explicitly include “irregular air carriers,” 
defined as air carriers other than regular air carriers. These changes 
in the definition help implement one of the important purposes of the 
bill, namely, to insure uniform standards for certification by the Fed- 
eral Regulatory Authority of any United States citizen who under- 
takes to engage in air transportation, either directly or indirectly. 
In furtherance of this objective, also, the proviso contined in the pres- 
ent “air carrier” definition is eliminated in my bill. 

One of the amendments drafted by counsel for the Air Transport 
Association, and which was submitted to me, would have restored this 
proviso which is found in the definition of “air carrier” in the existing 
law, but which is not included in my bill, and under which freight 
forwarders have been exempted from certificate requirements. I rec- 
ognize that this is a controversial point which the committee will wish 
to consider carefully. I recommend that if the committee concludes 
that air freight forwarders should have special status rather than 
being required to obtain certificates as indirect air carriers, serious 
consideration be given to writing into the bill specific provision for 
whatever special status the committee deems justified, rather than leav- 
ing the matter to administrative regulation through legislation. 

n line 16, on page 15, quotation marks should be inserted before the 
word “regular” ; in line 19, the word “navigation” is spelled correctly, 
but in the Senate print of the bill (page 9, line 5) this word is mis- 
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spelled. The correction the committee staff has made here should be 
-arried over into the bill as reported. , 

In the definition of “air commerce,” it will be noted that mention 
of “overseas air commerce” has been eliminated. ‘The 1938 act gave 
he Civil Aeronautics Authority power to fix rates for transportation in 
‘nterstate air commerce, but no authority to fix such rates in foreign air 
commerce; and “overseas air commerce,” defined to include only air 
commerce between the mainland and Hawaii, and by the ocean route 
petween the Continental United States and Alaska, was a sort of twi- 
light zone, With respect to which some provisions applicable to inter- 
state commerce did not apply. My bill would give the Civil Aero- 
nauties Authority power to control the rates of all air carriers, so there 
;no need for any distinction between overseas and interstate air 
commerce. 

The definition of “air contractor” at the top of page 16 is necessary 
nconnection with giving the Authority control over commercial oper- 
tions in air commerce other than the operations of air carriers. This 
lefinition has been carefully drafted so as not to include persons en- 
vaged in air navigation as noncommercial private flyers, or persons 
engaged in wholly intrastate operations not a part of interstate com- 
nerce. It should be noted that persons in the latter category, while 
not required to obtain Federal licenses in order to operate, would still 
be fully subject to applicable safety regulations of the Authority. 

In connection with the definition of “aircraft” beginning in line 6 

on page 16, I call the attention of the committee to a typographical 
ror; there should be a comma after the word “used” in line 7 
page 16. 
- The definition of “aircraft engine” has been improved by addition 
of the words “or propulsion device”. This will avoid possible future 
argument over the scope of the word “engine”, and makes the definition 
broad enough to cover any possible future development, even some- 
thing which at present may seem fantastic, such as an antigravity 
device, 

The definition of “airman” has been revised so as to except not only 
individuals employed outside the United States, but also mechanics 
employed by manufacturers of aircraft, aircraft engines, propellers 
and appliances, and private fliers performing mechanic work on their 
own planes. As I pointed out in connection with similar language 
inmy bill of 10 years ago, these are complete exceptions and relieve 
such persons of unnecessary and burdensome regulation without the 
‘lightest relaxing of safety requirements. It should be noted that 
inthe last Congress Senator Bricker introduced a bill (S. 2815) which 
would amend the definition of airman very much along these lines. 
In that bill, individuals employed by “certificated repair stations” were 

also excepted from the definition. The committee may see fit to change 
the definition in this bill along that line. Let me call attention, how- 
ver, to the fact that in S. 2815, any individual employed by a cer- 
tineated repair station, or by a manufacturer of aircraft, aircraft en- 
gines, propellers, or appliances, was excepted from the definition. In 
uy bill, only persons employed to perform duties as inspector or 
mechanic are excepted. I believe this is a desirable limitation, as it 
sthe nature of the employment, not the nature of the employer, which 
should be controlling here. 


s 
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The definition of “air navigation” on page 17 is not found in the 
present act. Such a definition is needed as an aid in delimiting the ap. 
plication of safety regulations. 

The definition of “air tr: ansportation” on page 18 eliminates the word 
“overseas” which is found in the similar definition in the present act. 
and thus splits the whole aviation field into just two parts: forei 
and interstate. 

The definition of “appliances” has been rewritten somewhat, in the 
interest of conciseness and precision, but includes only slight changes, 

The definition of “citizen of the United States” contains only te 
nical changes and should not be construed any differently thar 
present definition. 

On page 19. the definition of “conditional sale” is taken from th 
Uniform Conditional Sales Act. The committee may wish to amend 
this definition to accord with the provisions of the act of June 19, 1948, 
designed to permit recording of interests in aircraft engines, propel- 
lers, appliances and spare parts. My amendment A would accomplish 
this. 

On page 20, the definition of “foreign air carrier” has been modified 
slightly so as to make it clear that a noncitizen is subject to regulation 
as a foreign air carrier whether attempting to engage in foreign air 
transportation or in interstate air transportation. “Foreign air com- 
merce” is a new definition, used in connection with the new provisions 
for regulation of air contract carriers, and embraces foreign business 
as distinguished from interstate commerce. It should be noted that 
the definition of “foreign air carrier” is concerned with origin or citi- 
zenship; whereas the definitions of “foreign air commerce” and “for- 
eign air transportation” are concerned with the sphere of service per- 
formed. 

Turn now to page 21. 

In connection with the definition of “interstate air commerce”, I 
want to repeat what I said 10 years ago. This definition should be 
read carefully prior to a readying of regulatory sections of the bill, and 
it should be borne in mind that this definition does not include a 
tions in air navigation wholly within any State and not a part of 
interstate commerce. This definition, and the use in the bill of the 
phrase defined, constitute one of the means used to preserve to the 
sovereign States their right to exercise their traditional jurisdiction 
over the persons and property within their borders. The definitio! 
has been so phrased that applicable court decisions will control any 
disputed jurisdictional questions. States’ rights are thus preserved 
without the necessity of attempting a new and untried definition of 
what constitutes interstate commerce. 

The reference to the Philippine Islands, in line 14 on page 21, is now 
obsolete, since the Philippines are no longer a territorial possessio! 
of the United States, and should be deleted. My amendment B would 
accomphi sh this. Similar deletion was accomplished, in the case of 
the Civil Aeronautics Act, bv the act of June 14, 1951. 

What I have just said with regard to the definition of “interstate 
air commerce” applies with equal force to the definition of “interstat 
air transportation”. at the top of page 22. 

In connection with both of these definitions, question has been raised 
as to what is meant by the language in clause (B), “interstate com 
merce between places in the same State”. In the fear that the er 
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planation I have already given on this point may have been too tech- 
nical, let me say that the effect of including this particular language 
< to broaden Federal jurisdiction so as to include operations in inter- 
tate commerce, even though between places in the same State; while 
at the same time preserving the rights of the States with respect to 
operations which are wholly intrastate commerce as distinguished 
from interstate commerce. 

Now, on page 23, we have a definition of “private flyer.” Such 
, definition was needed as a tool in trying to make this act explicit 
as to the rights of private flyers. This definition covers persons who 
dy for pleasure and not for profit. Let me call attention to the fact 
that this is the first time the term “private flyer” has been defined, 
and the use of this term as defined gives the private flyer, for the first 
time, a real “bill of rights”. This bill guarantees a private flyer 
aainst Federal regulation except as justified for purposes of safety. 
[shall mention this point again when we get to section 103 of the bill. 

In connection with the definition of “private flyer”, I think this 
hearing is a good place to make a little legislative history with respect 
to the meaning of the words “under way” as they appear in line 23 
on page 23. This obviously means something more than “moving,” 
and something less than “in flight.” In may be the committee will 
consider it desirable to write a definition of “under way”; though I 
am inclined to think that would be excessive caution. But some ex- 
planation is not amiss. The definition is intended to cover those who 
operate private aircraft, and if it didn’t cover an unlicensed pilot 
while he was taxiing an aircraft out to the runway, it might not apply 
tohim at all until it was too late to be effective. Thus it will be seen 
that the words “under way” are not only modified in meaning by the 
word “navigation”, appearing in the same line, but also can operate 
to broaden the meaning of that word, in some circumstances. The 
committee will be wise, I think, to take a little testimony on just what 
should be considered as included in this definition. 

In the definition of “possessions of the United States” on page 24, 
reference to the Philippine Islands again appears. As I have pointed 
out earlier, the Philippines are no longer possessions of the United 
States, and this reference is obsolete, and should be deleted. My 
amendment B would accomplish this deletion also. 

On page 25, definitions of “spare parts” and “ticket agent”, added 
to the 1938 law by more recent acts, should be included in this bill, 
and succeeding definitions renumbered, if the changes made by those 
acts are to be incorporated in this redraft. This is a matter of policy 
for the committee to determine. My amendment C would write into 
the bill the definition of “spare parts” added to the present law by the 
act of June 19, 1948. . 

My amendment D would add to the bill the definition of “ticket 
agent” written into the Civil Aeronautics Act by the act of July 14, 


1952, 


The definition of “underwriter” is included so as to lay the founda- 
tion for regulation of persons in the financial field who may exercise 
control over air carriers, but who have up to the present time exercised 
such control outside the sphere of any regulations which could be pre- 
scribed under the 1938 act. Let me point out that this definition bears 
10 relationship to the insurance field. 

47965—54—9 
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Beginning on page 26 is the declaration of pomey which constitutes 
section 102 of the bill. This embodies a number of changes “6 the 
declaration of policy in the present law. May I say that this proposed 
new declaration of policy is the same as proposed by me in my bill, 
S. 1790, 10 years ago, and in each bill on this subject which I have 
introduced since then; so I think we must assume it has bee n the 
subject of some study during the past decade. The declaration of 
policy is important because the policy of the Congress, so far as the 
Congress sees fit to declare it, must be taken into consideration con- 
stantly in administration of the act, as well as in the judicial in 
pretation of it. 

In subsection (a) of this declaration, two important new thoug 
have been introduced. One of them is the idea of writing the public 
interest and national policy into the list of objectives; the other is in 

clusion, as an objective, of the development of an air transportation 
system which, as far as possible, is so located, equipped and staffed that 
it may serve the Armed Forces in time of national emergency. 

In subsection (b), it will be noted the declaration of police: y has been 
broadened from affecting merely air transportation, to inclusion of 
the entire field of air commerce. ‘This is in line with the philosophy 
of the bill, which proposes regulation of air contractors as well as air 
carriers. 

The body of this subsection has been slightly changed in language, 
but not in purport, except possibly by the addition of the clause be. 
ginning in line 22: “Under sound economic conditions and in accord- 
ance with the American principle of free enterprise”. I do not be- 
lieve this addition will be controversial. This is a free enterprise sys- 
tem under which we live, and it cannot hurt the development of the 
aviation industry to so declare in the policy declaration of this 
proposed act. 

Now turn to page 27. 

In subsection (c), specific mention of air contractors has been 
included in the policy declaration. 

In subsection (d), the concept of the public interest in furtherance 
of national policy has again been introduced into the policy declara- 
tion, as it was in an earlier subsection. 

Subsection (e) has been redrafted, but embodies the same concepts 
as the present subsection (e) of section 2 of the Civil Aeronautics 
Act. 

Subsection (g) is new language, and I believe states a worthy ob- 
jective : “Preservation to each State of its right to exercise its jur isdic- 
tion over persons and property within its boundaries, including proper 
control of operations in air navigation wholly intrastate in chi iracter.” 
There has been, however, some discussion of whether this subsection, i 
included, might not lead to conflict between the Federal Government 
and the States. I do not believe that it would. With this section in 
the law, just as without it, whenever the Federal Government is given 

regulatory jurisdiction and exercises it, State jurisdiction will be 
ousted. Inclusion of this policy statement is the best guarantee we 
can give to the States that it is not intended to oust them completely 
from the field of aviation regulation. Of course, a policy matter 1s 
involved here; and if it is the judgment of the committee that the 
States should be ousted completely from regulatory jurisdiction in the 
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feld of aviation, then this subsection should go out of the bill. 
Remember, however, as the bill is drafted now, this subsection would 
apply only to State eee within the narrow field which is left 
‘o such jurisdiction by this bill; that is, the field of operations which 
are Wholly intrastate, both in scope and in character; that is, which 
are carried on wholly within the boundaries of a State, and which do 
not constitute interstate commerce or a part of such commerce. It 
should also be noted that everi within this field, the Federal Govern- 
ment, under this bill, would have jurisdiction for safety regulation. 

Let me re-state, in part, what I have just said, for this is an impor- 
tant point. P . : : 

Subsection (g) is intended to provide an objective for the authority 
in its administration of the act, but not to modify or curtail powers 
otherwise granted to the authority. This subsection should not be 
read in derogation of the right of the authority, for instance, to con- 
trol completely all safety regulation. Nor should it be taken as im- 
pinging upon the power of economic regulation affirmatively given to 
the authority elsewhere in the bill. It is recognized, for instance, 
that even a wholly intrastate air operation may seriously concern 
interstate commerce; and in the field of safety, as I have repeatedly 
pointed out, uniformity is essential, and cannot be obtained without 
Federal supremacy in the field. Subsection (g) is, then, to be re- 
garded both as a directive to the authority to seek always to recognize 
the rights of the States, where those rights do not come into conflict 
with the rights and powers and duties delegated to the authority under 
the law; and as a token that the Congress does not intend to preempt 
this field wholly by legislating in it as the national interest requires. 

Subsection (h) is also a new subsection. I have been very much 
surprised to learn that there are those who consider this subsection 
a controversial provision. For myself, I cannot see any possible 
objection to a declaration by Congress that it is a desirable objective 
to maintain our country in the most influential position possible, at 
all times, in the field of world aviation. However, if there are those 
who want to say we should not have such an ambitious purpose, or 
who fear that by declaring such a purpose we may hurt the feelings of 
some other country of the world, I am sure the committee is competent 
to weigh such objections and decide the matter. 

Turn now to page 28. 

I recognize that the bill of rights for private flyers which I have 
written into this bill as subsection (b) of section 103 is going to be 
the subject of some controversy. It does, indeed, as the explanation 
column of the committee print suggests, limit the authority’s juris- 
diction over private flyers to matters of safety. Personally, I do not 
believe this is excessive limitation; but I leave final determination of 
that point, as of all other points raised in connection with the bill, 
to the committee. 

Section 104 drops a provision found in existing law, that aircraft 
which constitute a part of the Armed Forces of any foreign nation 
shall not be navigated in the United States except in accordance with 
authorization granted by the Secretary of State. Such a provision 
Appears to constitute a possible infringeraent on the powers of the 
President of the United States as Commander in Chie ; and I think 
It Would be better to leave to the discretion of the.President the ques- 
tion of whether the Secretary of State or the Secretary of Defense 
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or some other official, or perhaps even the President himself acting 
directly, should be the one to authorize the flight of foreign aireraf 
over our territory. 

The addition of the words “or otherwise” in line 19 on page 28 js 
specifically intended to remove any possible confusion about the 
extent of the claim of sovereignty by the United States in the gir 
space above those portions of the marginal seas over which the 
United States asserts sovereignty, now or in the future. 

Section 105 at the bottom of page 28 is a reservation of rights to 
the States, designed to implement the declaration of policy in section 
102 (g),to which reference already has been made. 

Section 105 is not in terms, or by implication, a limitation upon 
the powers proposed to be granted by this act. But it would operate 
as a limitation upon any possible move by the authority, which this 
act would create, to broaden its own powers or extend its own author. 
ity by merely administrative action. 

Turn now to page 29. 

Title II deals with the Civil Aeronautics Authority and its powers 
and duties. The provisions of this title are, I think, clear, and rela- 
tively self-explanatory. For the convenience of the committee, | 
shall summarize them briefly. 

The proposed Civil Aeronautics Authority is to have 7 members, 
to be appointed by the President, with Senate confirmation. The 
President is to have the right to designate the Chairman. The 
Authority is to be bipartisan, and members of the Authority are 
required. to be free from any financial interest in any civil air enter. 
prise. Terms of members are to be for 7 years, with initial appoint- 
ments for some shorter terms so that the terms of members will expire 
on different dates. The salary tentatively proposed for members of 
the Authority is $17,500 per year. Subsection 202 (a) on page 32 
creates the job of executive officer, at a salary of $17,000 per year, with 
broad powers embracing all of the functions now performed by the 
Administrator of Civil Aeronautics, but only upon assignment of 
such functions to him by the Authority, and subject at all times to 
control of the Authority. 

On page 34, reference is twice made (in lines 13 and 23) to the 
Classification Act of 1923. This is a typographical error; the refer- 
ence should be to the Classification Act of 1949. 

On page 35, section 203, dealing with authorization of expenditures 
and travel, and general authority of the agency, is technical, and 
involves no basic changes of any importance. 

On page 37, subsection 204 (b) has been revised to make specific 
provision for rendering assistance to States. The language of this 
subsection has also been changed sufficiently from the language of the 

yresent section 205 (b) to remove any possibility of a contention that 
it authorizes the Federal agency to command or control the services, 
records and facilities of any State agency. 

On page 40, by a proviso at the end of subsection 207 (a), it is 
proposed to provide specifically that the Authority may not condemt 
airports. On page 41, section 207 (c) has been rewritten so as to elimi- 
nate authority for the condemnation of easements in airspace. 

If the committee deems it wise to continue the program of training 
air-traffic control-tower operators, authorized by the act of June %, 
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1948. the bill should be amended at the end of section 207 by adding 
; new subsection (d) to reenact the provisions of the 1948 act, or to 
enact such similar provisions as the committee may approve. 

My amendment F would write into the bill at an appropriate place 
yovisions approved by the act of August 30, 1949, respecting supplies 
and materials for Alaska. 
~My amendment E would write into the bill at an appropriate place 
the provisions of the act of June 29, 1948, with respect to the training 
of air-traffic control-tower operators. 

Section 208 on page 42 contains language proposing a new sanction 
to be exercised by the Authority, through the issuance and possible 
withdrawal of certificates without which Federal funds are not to be 
expended for nonmilitary airport construction work, and the inclusion 
of authority to specify conditions in such certificates. 

Subsection 209 (b) on page 48 contains new and clear language 
prohibiting the granting of any exclusive right for the use of any civil 
airway or for the use of any airport or other air navigation facility 
upon which Federal funds have been spent. The committee will, I 
believe, find this language much preferable to the partially similar 
language in section 303 of the present law. 

On page 44, sections 210 and 211-carry forward provisions now 
found in sections 304 and 305 of the present law. 

Turn now to page 45. 

The airport aerial approach protection program which would be 
provided under section 212 would have the virtue of using existing 
State and local authority while at the same time pointing toward a 
program of relatively uniform standards. There are many who con- 
sistently oppose suggestions of an attempt to provide by Federal 
statute for so-called airport zoning. This provision of my bill is not 
an attempt to utilize Federal powers to enforce airport zoning, but 
rather points toward better utilization of State and municipal powers 
for the attainment of objectives in this field. 

Let me restate what I have just said. Section 212 provides for a 
program of protection of aerial approaches to airports, with the 
cooperation of States and cities, through the use of their police powers. 
It does not represent an attempt to exercise Federal power in this area. 

Section 213, on page 45, proposes to write into the act a basic frame- 

work from which the airport legislation of the future can be formu- 
lated, by providing for the preparation and yearly revision of a 
national airport plan. 
_ The committee may wish to consider whether, as a matter of policy, 
it prefers this approach, or whether it would be better to deal with 
this matter entirely within the framework of the existing Federal 
Airport Act. This is not to say it is clear that the two propositions 
are mutually exclusive; but the committee may feel that a choice is 
presented. 

Turn now to page 47. 

Presumably the committee will wish to evaluate the success of the 
program for employee training authorized by the act of August 8, 
1950, and to include at approximately this point in the new bill, or 
at such other point as the committee may consider appropriate, such 
Provisions for continuing that program, or for a similar program, 
as the committee shall deem justified. 
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My amendment G would write into the act the same provision; 
respecting training of employees that were approved in the act of 
August 8, 1950; and I hope this amendment may be useful to the 
committee as a basis for writing into the bill whatever provisions ; 
may consider desirable. 

Turn now to page 49. 

It will be noted this bill contains no provisions authorizing the de} 
gation of inspection powers to private individuals, though wat 4 
such authori ity in the present law by reason of the act of Septe mber 99 
1950. It is to be hoped the committee will reevaluate the wisdom 
of granting such authority for delegation of inspection powers. [If 
the c committee determines such authority should be continued, a SEK tion 
at the end of title II is probably as good a place as any to insert it jy 
the bill. 

My amendment H would write into the bill at this point the same 
provisions respecting delegation of inspection powers which _ 
added to the Civil Aeronautics Act by the act of September 29, 1950, 

Title III covers the granting of certificates of convenience and neces. 
sity to air carriers. In this section, as in other portions of the bill, 
wherever provisions of previous legislation have stood the test of time 
and have been properly interpreted, such provisions have been left 
undisturbed except where changes were necessary to effectuate new 
purposes ; and where provisions of proposed legislation have fully met 
the intent and purpose of this bill, there has been no hesit: ancy in 
adopting them. Some provisions have been carried forward with 
those minor changes in language which appeared necessary to clarify 
certain doubts which have been raised as to congessional intent. 

On page 50, section 301 (c) provides for hearings only if requested 
by a party having an interest In an application, thus avoiding unnec- 
essary hearings on purely formal applications and proceedings, such 
as are required i in many instances under the present law. This policy 
of eliminating unnecessary formality and proceedings has been fol- 
lowed thr oughout the bill. 

On page 51, subsection (d) (1) preserves the right of the agency to 
issue certificates for a limited period or periods; but gives the appli- 
cant, in cases where the application was made for an unlimited certif: 
icate, the right to reject such a limited certificate at its election. 

I have offered two amendments at this point in the bill. They are 
alternatives. 

My amendment I represents a proposal advanced by the local service 
airlines. It would have the effect of giving these airlines so-called 
grandfather rights. It would entitle them to permanent certificates 
upon a bare showi ing that they are operating satisfactorily under ten- 
porary certificates. 

My amendment J is an altered version of amendment I, and would 
accomplish the same result but with the added requirement that the 
authority find that the applicant is fit, willing, and able to perform. 

I have offered the amendment in these two alternative forms because 
I think this is a matter the committee should consider; but I do not 
want to say at this time whether either of the two forms of amend: 
ment I have offered is the best provision that can be written in this 
regard. 

Local service airlines during 1958 provided service to 355 commun 
ties and carried almost 2 million passengers. All 14 of the local serv- 
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ice airlines have had their certificates renewed once, and several have 
had two renewals. It is time, I think, that these local service airlines 
be considered entitled to certificates without limit as to duration, if 
they are to be entitled to certificates at all. I am not, myself, quite 
ready to assert that every one of the local service airlines today ade- 
quately meets the standard of ready, willing, and able to perform. At 
the same time, I do not think there is much question, with respect to 
very much of the service provided by local service airlines, about a 
finding of public convenience and necessity ; though there may be some 
small difference of opinion about that, with respect to perhaps a few 
routes. 

I do feel that putting the local service carriers on a permanent basis 
ought to assist materially their efforts to expand local air service and 
reduce costs; and I think local service airlines should be enabled to 
plan on a long-term basis without being required periodically to go 
through a long and costly renewal proceeding. If the committee, in 
considering this matter, will take testimony respecting the cost of a re- 
newal proceeding to a local service airline, and will determine the pro- 
portion which such cost represents of the total operating cost of the 
line, I think the result will be extremely enlightening. 

So I lay these two versions of a single proposition before the com- 
mittee for its consideration. I think it quite possible the committee 
may prefer to take neither of them, but rather to write a provision of 
its own on the subject. The important thing is that the subject should 
be considered, and that appropriate action should be taken. 

Turn now to page 52. 

The language found in subsection (e) of section 401 of the present 
law, and which will be found on this page of the committee print, has 
been deleted from S. 2647 on the theory that it is now obsolete. 

New language in subparagraph 301 (d) (2) of the bill, which ap- 
pears on this same page of the committee print specifically authorizes 
the agency, upon its own initiative, to conduct investigations to <le- 
termine if additional air transportation is needed. 

It should be noted that under this subparagraph, the authority would 
not have the power to issue a certificate on its own motion, covering 
aroute for which there had been no application. This is made clear 
by the fact that under this language the authority can on its own 
motion institute a proceeding to require a reasonable route extension, 
but is given no similar authority with regard to instituting a proceed- 
ing for the grant of a certificate covering an entirely new route, being 
authorized only to encourage the filing of applications for any such 
route which it finds may be desirable. 

On page 53, subsection 301 (e) contains provision for a proposed 
new class of certificates, to be known as experimental certificates. 
The objective is to keep development of air transportation open to new 
enterprise, and to assure the greatest possible development of feeder 
lines for existing trunk-line operators. The new type of certificate 
which this section would create would be issued without the require- 
ment or any proof other than ability, including financial responsibil- 
ity, to operate the new service and to comply with necessary safety 
regulations. There would be no original requirement for a showing 
of public convenience and necessity. Experimental certificates could 


be issued for any route not already covered by a certificate held by 
an air carrier. 
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For a 3-year period, the holder of an experimental certificate would 
have what would amount to a monopoly on the route. At the end of 
that time, unless he had meanwhile applied for a permanent certifi. 
cate, his rights would expire completely. If he applies for a perma. 
nent certificate, he would have to make a full showing of public cop. 
venience and necessity in order to get it. But he would be entitled 
to the advantages flowing from any air traffic which he developed by 
operations, at his own financial risk, under the experimental certificate. 

So as to make sure that experimental certificates would not be used 
as a basis for milking the Treasury through the device of mail pay, it 
is provided that m: Lil pay and subsidy to an experimental certificate 
holder shall not in any year exceed 20 percent of the total reasonable 
cost of the service covered by his certificate. 

Turn now to page 55. 

In line 18 on this page, the word “transportation” is misspelled. 

Subsection 301 (f), which begins on page 55, provides that the 
authority need not specify exact terminal or intermediate points if it 
is impracticable to i so in the certificate granted any air carrier, 
The last 2 sentences of this subsection, beginning with line 9 on page 
56 of the committee print, contain provisions making it clear that (a) 
an air carrier does not become an air contractor merely by reason 
of making charter trips and (b) that an air carrier not ‘directly en- 
gaged in air transportation shall not, through certification as such, 
be authorized by implication to operate airplanes. (An example of 
such carrier is the railway express agency.) 

Subsection 301 (h) (2 ), beginning in line 8 on page 58, specifically 
authorizes revocation of a certificate whenever it is found that the 
holder thereof is not a citizen of the United States. This is directed 
particularly at a situation in which a corporation which might hold a 
certificate should ee under alien control through stock transfers. 

Subsection 301 (h) (3), beginning in line 21 on page 58 of the com- 
mittee print, is aneaed to make certain that the authority has power 
to require reasonable extensions of service by air carriers. It has been 
a point of contention in the past whether the Authority had this 
power. 

Turn now to page 59, and look at the changes made by subsection 
301 (k), beginning at the bottom on this page. “These changes are pro- 
cedural, and directed at requiring the board to act by order, rather 
than by finding or regulation, in the case of suspensions of service. 

Provisions respecting compliance with labor legislation, beginning 
on page 60 of the committee print, are the same as present law. 

On page 62, section 302, relating to permits to foreign air carriers, 
contains at the very beginning a provision that foreign air carriers 
may not engage in interstate air transportation and interstate air 
commerce. This plugs up what I consider to be a loophole in the 
present law. 

The familiar grandfather clauses are not included in my bill be- 
cause more than 5 years have gone by since enactment of the Civil 
Aeronautics Act of 1938, and there are now no unasserted rights under 
such clauses. 

Turn now to page 63. 

Subsection 302 (b) has been redrafted to recognize the possibility 
of treaties or executive agreements granting ee air carriers 
operating rights in foreign air transportation, as defined in the bill, 
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and to authorize the Authority to implement such a treaty or agree- 
ment. It should be noted that this is not a supplementary require- 
ment, as indicated by the explanation in the committee print, but is an 
alternative. 

In this connection, I am advised that the Assistant Secretary of 
State, in a letter to the chairman of this committee, has raised the ques- 
tion whether the new provision in this subsection, beginning in the 
middle of line 9 on page 63, imposes a new and additional] require- 
ment for the issuance of a foreign air carrier permit, or is only an 
alternative basis for the issuance of sucha permit. Of course, it should 
be obvious from the language of the clause that, as I have pointed out, 
it is alternative, and not a cumulative requirement. The purpose of 
this proposed new clause is to enable the Authority to issue a permit 
pursuant to a treaty without having made any independent fmding 
that the carrier is fit, willing, and able to perform the service. 

On page 64, subsection 302 (d), like the comparable section concern- 
ing air carrier regulation, makes hearings mandatory only upon the 
filing of a written request by a party to the proceeding. Hearings 
upon applications covering foreign air carriers are required under the 
1938 act, but the proceedings are almost always purely formal since all 
the details have of necessity been worked out in advance by the State 
Department, the President, and the foreign government concerned, 
under the requirement for Presidential approval. 

On page 65, subsection 303 (a) relieves air carriers and foreign air 
carriers from being required to print unnecessary tariff information. 
The relief is to be granted in the discretion of the Authority and under 
regulations of the Authority. 

Subsection 303 (b), on page 66, tightens the provisions of the present 
law with respect to the persons to whom passes may be issued for air 
transportation. 

My amendment K, which would go into this subsection on page 67, 
would write into the bill an interpretation similar to that contained 
in the Interstate Commerce Act, by which tickets or passes for free 
or reduced fare transportation may be given to furloughed, pensioned, 
and superannuated employees, ia to the widows and minor children 
of former employees who died in the service of an air carrier. 

On page 68, the effect of the rewritten language in subsection 304 (a) 
is to require uniformly that all air carriers in interstate and foreign 
air ae furnish just and reasonable fares and furnish joint 
throughfares. Such requirements do not apply to air carriers in for- 
elgn air transportation. 

Turn now to page 70. 

Subsection 304 (c) expressly authorizes the sale of air carrier tickets 
oncredit. It should be noted that this does not constitute approval or 
endorsement of any particular credit plan for air travel. Any plan 
which is found to cutiody a reasonable, nondiscriminatory rate based 
on a real classification could be approved by the Authority under sub- 
section 304 (a). 

Provisions relating to the transportation of mail, beginning with 
section 305, on this same page, are not changed substantially from the 
form in which they appear in the existing law. These provisions are 
working well, and have been the subject of a great deal of sound 
interpretation which would be upset, with considerable resultant un- 
certainty, if substantial changes of language should be made. 





124 REVISION OF CIVIL AERONAUTICS ACT 


There is a proviso in subsection (e) on page 73, authorizing changes 
in mail schedules on less than 10 days’ notice if the public interest 0 
= 

Ve go on, then, to page 78. 

In subsection (j), on this page, the committee probably will wish to 
change the words “under oath” beginning in lines 8 and 11, to “under 
signature of a duly authorized official,” in accordance with the act of 
June 28, 1952. 

My amendment L would accomplish this change. 

Turning now to page 80, I want to commend the staff of the com- 
mittee for including in the committee print, on this page, the provi- 
sions of section 6 of the Experimental Air Mail Act. This is, aed, 
a matter which I believe should properly be considered by this com- 
mittee in connection with its rewriting of the basic civil aviation law, 
I believe the committee may find it desirable to write into the law at 
some appropriate place, a provision which will have the effect of carry- 
ing forward the objectives of this section of the Experimental Air 
Mail Act, with such changes, if any, as the committee may consider 
necessary to bring it in line, philosophically, and in proper working 
relationship, w ith the new law. I have not offered an amendment for 
this purpose because I think the staff action adequately presents the 

matter to the committee for policy determination. 

Provisions respecting transportation of mail, beginning with section 
306 on page 83, follow substantially the language of the original 1938 
act. Congress has recently spoken on the subject of separating sub- 
sidy from airmail pay. The committee undoubtedly will wish to 
evaluate this recent legislation, especially in the light of some appar- 
ent confusion which appears to have been produced in connection with 
appropriations; and whatever the committee decides to write into the 
bill, in this regard, I expect will be agreeable to the Senator from 
Nevada. 

It might not be harmful to point out that under the Civil Aeronav- 
tics Act, mail pay has been consistently reduced down through the 
years, as the income of air carriers has gone up. Where it is not re- 
quired as a matter of policy change, it probably would be well to re- 
tain as much as possible of the language of the 1938 act, the provisions 
of which worked well over the years, and have been the subject of a 
great deal of sound interpretation which would be upset, with con- 
siderably resultant uncertainty, by any substantial changes of lan- 
guage. 

Amendment M would include in the bill a provision with respect to 
separately identifying the subsidy or need element in airmail _. 
ments, as now required by reorganization Plan No. 10 of 1953. But I 
recommend that the committee study this matter very carefully to 
determine whether some different provision or provisions may be 
deemed desirable. The committee should not feel bound by the pro- 
visions of the Reorganization Act, but should examine them and the 
way they have worked out in practice at least as carefully as the pro- 
visions and practical administration of a former act of Congress 
would be examined in similar circumstances, As the staff note in the 
“FE xplanation” column on page 83 points out, bills are now pending 
before the committee which propose various provisions respecting the 
separation of subsidy from airmail pay, and I hope the committee will 
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wish to consider these and all other proposals of this nature before it 
decides what to do about this matter. 

On page 85, in line 18, the word “of” is correct; however, in the 
Senate print of the bill (p. 66, line 6) this word is misspelled. The 
correction the committee staff has made here should be carried over 
into the bill as reported. 

On page 92, in line 3, the reference to “section 5 (8)” should be 
changed to read “section 5 (6).” 

In section 308, beginning in line 7 on this page, the language which 
appears in italics in the committee print was left in the bill because of 
an error in editing, and these words “except as provided in title V of 
this act,” should be eliminated. My amendment N would accomplish 
this purpose. 

Section 308 contains substantially the same language as section 408 
of the 1938 act. The Civil Aeronautics Board has properly inter- 
preted this language as an exclusion of surface carriers from the air 
transportation field. Despite the tremendous strides which it has 
made, the air carrier industry is still in childhood as compared to 
surface carriers, and the public interest would be best served, in my 
opinion, by preventing surface carriers from gaining such control over 
air transportation as might enable them to affect adversely its growth 
and development. There are strong forces at work in the land, right 
now, Which seek to divest air transportation of some of its natural 
advantages, or to place stumbling blocks in the way of its growth, for 
the benefit of surface transportation, particularly the railroads. It 
has not been so very long, as time goes, since an organization repre- 
senting surface transportation publicly announced its objective of 
eliminating all Federal aid for all other forms of transportation. This 
same announcement, as I remember it, also included advocacy of the 
imposition of so-called “user charges” on transportation by air and by 
highway, as a device for reducing the ability of those two methods of 
transportation to continue successful competition with the railroads. 
Considering all the facts we know, it does not appear that the protec- 
tive policy with respect to air transportation which Congress ex- 
pressed in the 1988 act has grown obsolete or should be yet abandoned. 

On page 94, in line 17, the reference to “Section 5 (8)” should be 
changed to read “Section 5 (6)”. 

On page 95, line 2, is where my amendment O would go in. This 
amendment is designed to make it clear that the authority will have 
no power, on its own motion, to order mergers. 

_ Section 408 of the Civil Aeronautics Act was intended—and I think 
its intent was and is clear—to give the board no more than a veto 
power where parties were applying for a merger, consolidation or 
similar action that would not be in the public interest. This section 
never was intended, and I think it is obvious to anyone familiar with 
the subject that it never was intended, to give the board any power to 
Initiate or force a merger. Wherever the Congress intended the board 
to have the power to initiate a proceeding leading to definitive action, 
the act specifically spells out such power. Instances in which such 
power is spelled out are section 401 (h), with regard to suspension, 
alteration or amendment of a certificate; section 406 (a), with regard 
to the fixing of mail rates; section 408 (e), with regard to the pre- 
vention of violations of section 408 (a); and section 1002 (c) with 
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regard to ordering compliance with various provisions of the act. Ny 
such power was given with respect to forcing or ordering mergers 

I am introducing my amendment O because, in spite of the clear 
intent of section 408, there seems to be a reluctance or an inability 
on the part of some to understand the precise limits of the power 
granted to the board, with respect to mergers, in the present section 
408. I do not want any such misunderstanding with respect: to the 
corresponding section of the new law, if enacted. 

Turn now to page 96. 

Section 309 clarifies and tightens, within the intent of existing 
law, provisions governing interlocking relationships between air 
carriers, and between air carriers and common carriers. The changes 
are, however, mainly technical. 

Over on page 99, in line 21, the year “1925” should be “1935”, 

Subsection 309 (b), at the top of page 99 of the committee print, 
specifically provides for approval of interlocking relationships subject 
to terms and conditions prescribed by the authority. 

Subsection 309 (d), beginning in line 13 on page 99, gives the author. 
ity control over issuance of securities or the assumption of obligations 
by air carriers, comparable to the authority exercised by the Interstate 
Commerce Commission with respect to rail carriers. 

Section 311 does not include the term “ticket agent” added to the 
corresponding section (411) of the existing law by the act of July 
14, 1952. This omission was inadvertent, and it is assumed the com- 
mittee will wish to correct it. 

My amendment P would accomplish this, thus making ticket agents 
subject to investigation by the authority, in line with provisions 
of the act of July 14, 1952. 

On page 101, section 312 allows air carriers to escape the burden 
of unnecessary filing or agreements. It lets the authority specify the 
agreements which must be filed, so that the public interest will be 
amply protected. 

Subsection 312 (b), on page 102, contains new language which will 
be of primary interest from the antitrust standpoint. This new lan- 
guage narrows a field of uncertainty by providing that the filing of 
a copy of a memorandum of a contract or agreement with the author- 
ity shall not affect the question of the lawfulness or unlawfulness of 
anything done pursuant to such contract or agreement, prior to the 
time the authority acts in approving or disapproving it. 

Subsection 312 (c), on page 103, is extremely important; it puts 
real teeth in the provision of subsection 312 (a) by making it unlawful 
to carry out any contract or agreement which has been disapproved 
by the authority. 

Section 313 carries over the exact language of the present law. 
Proposed language purporting to clarify this provision was rejected, 
in view of the fact that the United States cdanes Court in the 
Rochester telephone case held that the language used covers all types 
of control which it is intended to reach. Having been judicially inter- 
preted in accordance with the intent of the Congress, the language 
should not be traded for new language which might, in its tur, 
require interpretation. 

n page 104, subsection 316 (a) carvies over to the present bill lan- 
guage found in section 416 of the 1938 act. The power to classify 
-arriers, covered by this language, has been used in the past for the 
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otection of smaller carriers and for the relief of such carriers from 
ndue burdens. It is desirable that these provisions remain in the law 
so that they may continue to be so used. 

~ On page 105, in line 14, the word “title” evidently should be “act.” 

Subsection 316 (b) (2), on this page, contains new language limit- 
ing the power of the authority to grant exemptions from certificate 
requirements. Such exemptions would be denied in the case of air 
transportation performed with aircraft exceeding 12,500 pounds maxl- 
mum gross takeoff weight, except where the carrier holds a certificate 
and the exemption is issued for the purpose of permitting the carrier 
temporarily to supplement the service which its certificate authorizes. 
The effect of this language would be to exclude noncertificated carriers 
from receiving temporary exemptions. This would bring to an end 
the practice of “certification by exemption” under which the so-called 
nonscheduled airlines operate. This is in line with the policy of this 
bill to grant and require, for all air-carrier operations, whether reg- 
war or irregular, the same oppotunities and standards with respect to 
certification. 

A “grace period” of 6 months would be allowed within which adjust- 
ments might be made and consideration given to the certification of 
carriers now holding exemptions. 

On page 106, in line 3, the word “title” evidently should be “act.” 

Turn now to page 107. 

Title IV is new. These are the provisions for economic regulation 
of air contractors. In general, these provisions follow the comparable 
provisions dealing with economic regulation of air carriers; but in 
this new field, procedure has been streamlined, on the basis of the 
experience of the past, so as to eliminate so far as possible all oppres- 
sive or unnecessary formalities or regulation which might hamper 
proper development of air commerce. 

To provide for proper development of the carrying of persons and 
property by air contractors, and to prevent cutthroat competition, 
it is necessary to provide for reasonable regulation by the Civil Aero- 
nauties Authority. Such regulation will protect those air contractors 
who build up air-contract business from unscrupulous persons who 
might come in and take it away by cutting charges below cost. 

Subsection 401 (c), on page 108, follows the policy previously men- 
tioned, of requiring hearings only upon proper request by a party 
in interest. When a hearing is requested upon any application the 
Authority is directed to dispose of its proceeding in the matter as 
speedily as possible. 

Subsection 401 (d) does not require any showing of public con- 
venience and necessity by an air contractor in order to be eligible for 
a certificate, but requires instead only a showing that the proposed 
service is not contrary to the public interest. To require an affirmative 
showing of public necessity for each proposed new operation by an 
air carrier could only result in holding back the proper and desirable 
development of air commerce. There is not the direct analogy be- 
tween air-carrier operations and air-contractor operations which re- 
quires the same kind of a showing to justify a certificate in each case. 
But whereas an affirmative showing of public necessity might be 
extremely difficult to make in the case of an air contractor, :t should 
hot be difficult to make a showing that the proposed service will not 
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be contrary to the public interest in any case where there is reasonable 
justification for the service which is proposed. 

Turn now to page 109. 

Questions which have come to me indicate the possibility of some 
confusion about the meaning of the clause in lines 20 and 21 on thi 
page, which reads, “But such license shall not authorize operation as 
a common carrier.” There should be no confusion at all about this 
The sole purpose of this clause is to make sure that no possible con. 
struction of the language preceding it in the same sentence shall] be 
considered as permitting the broadening by interpretation of any 
license issued to an air contractor as such so as to permit such con- 
tractor to operate as a common carrier. There is no other purpose, 
and the need for the clause for this purpose is small. It is included 
to avoid the possibility of any misunderstanding. 

In line 18, on page 112, the word “stated” is spelled correctly, but 
in the Senate print of the bill (p. 92, line 14) the word is misspelled, 
The correction the committee staff has made here should be carried 
over into the bill as reported. 

Section 402, on this page, has been drafted in accordance with the 
philosophy already expressed, that air contractors should be protected 
against unfair competition through rate cutting, but should not be 
hampered by unnecessary regulation. Accordingly this section pro- 
vides for approval by the Authority of minimum rates and fares and 
for maintenance of such minimums, but does not prohibit any air 
contractor from charging more than the approved minimums. 

Turn now to page 115. 

Section 403, it should be noted, does not lay any duty upon an air 
contractor, with respect to tariffs, otherwise than to establish, observe, 
and enforce reasonable minimum rates and fares and reasonable clas- 
sifications, rules, regulations, and practices. 

Section 404 directs the Authority to set up reasonable classifications 
of air contractors with a view to relieving them of undue or burden- 
some regulations. The idea here is to permit the Civil Aeronautics 
Authority to act so as to prevent unnecessary red tape. I believe 
this approach is preferable to any attempt to classify air contractors 
into groups according to their gross earnings or otherwise by legis- 
lation. But it is important, I believe, that air contractors should not 
be hampered in their business by unnecessary bureaucratic action or 
overregulation; and the authority with respect to classification and 
exemption contained in section 404 is designed to permit the necessary 
flexibility through which overregulation can be avoided. 

Now we go to page 117. 

Title V, governing the nationality and ownership of aircraft, accords 
generally with the similar title of the present law. 

On page 119, I have offered two amendments. 

My amendment Q would write into the bill a provision along the 
lines of the act of August 8, 1953. I wish to make it clear that I am 
submitting this amendment for the convenience of the committee and 
because I have undertaken to submit such amendments as might be 
necessary to bring the bill in line with recent amendments to the Civil 
Aeronautics Act. However, I do not wish it recorded that I am 
in favor of this amendment. The act of August 8, 1953, has some 
good points; but it also had the effect of handing over what should be 
a discretionary power of the Civil Aeronautics Board to the control 
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of those who negotiate treaties, conventions, and agreements with for- 
eion countries. I do not think this was wise and I believe the com- 
mittee may wish to consider carefully just what:kind of a provision it 
wants to write in this regard. Even if the committee decides that it 
was proper and desirable to provide, as did the act of August 8, 1953, 
that a treaty granting foreign civil aircraft operating rights in the 
United States shall in effect be self-executing, it may still be the feeling 
of the committee, as it is my feeling, that it was going too far to pro- 
vide, in effect, that conventions and executive agreements in this field 
should also be self-executing; but that is the effect of the provision 
that the Civil Aeronautics Board shall issue permits, orders or regu- 
lations authorizing navigation by foreign aircraft in the United States 
“eonsistently with any treaty, convention or agreement which may be 
in force between the United States and any foreign country or coun- 
tries.” 

Section 504 does not incorporate the special provisions, with respect 
toa recording system, which were written into the present law by the 
act of June 19, 1948. I assume the committee will wish to reevaluate 
the effectiveness and desirability of these provisions; and, to the extent 
that it approves them, write them into the bill. 

My amendment R would write into the bill, at this point, the pre- 
cise provisions of the act of June 19, 1948. This is another case in 
which I am offering an amendment for the convenience of the com- 
mittee, but without myself endorsing it. 1 think in some respects the 
provisions of the bill as it stands may be more desirable than the pro- 
visions of the 1948 act; and on principle, I am not particularly taken 
with the idea of the Government spending money to keep records for 
moneylenders and to protect their investments for them; but I recog- 
nize that it may be necessary to have such provisions in the law in 
order to make it possible for air carriers to borrow money when they 
need it. I hope the committee will take some testimony on this point 
and will make an effort to determine what the best provision in this 
regard would be, rather than merely undertaking to decide whether 
certain language in one column is better than certain language in 
another column. 

On page 122, amendment S would write into the bill the limitation 
of liability on the part of security owners (that is, the persons or insti- 
tutions which have loaned money on aircraft) for injury, death, or 
damage caused by the aircraft which constitutes their security, as this 
provision was approved in the act of June 16, 1948. The committee 
may want to take a close look at this one, but it is probably unobjec- 
tionable. 

Turn now to page 123. 

Title VI deals with safety regulation. 

_ At the time the provisions of this title were first written—and that 
is over 10 years ago—they constituted a redraft of then-existing law 
for the purpose of incorporating the views of the Civil Aeronautics 
Board, as I then understood them, with respect to desired provisions 
to make administration of the title easier. In line with this purpose, 
changes in the draft have been made on several occasions since it was 
first presented as proposed legislation. However, I have not very 
recently had advice from either the Civil Aeronautics Board or the 
Civil Aeronautics Administration with respect to the proposals here 
made; and I anticipate that there may be still other and further 
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changes, in furtherance of the same objective stated, which the agencies 
now administering the Civil Aeronautics Act may desire to propose 
or to recommend. 

Broadly speaking, this title strengthens and possibly broadens— 
certainly, it does not narrow—the authority of the agency with respect 
to safety regulation. From the standpoint of the millions of Ameri- 
cans who travel by air, this is the most important phase of Federal 
regulation; and I feel sure it is one to which the committee will wish 
to give great attention. 

Many of the details respecting changes which this proposed redraft 
would make in existing law have been pointed out by the fine staff 
of the committee, in the committee print which is now before you. 
I shall confine myself to speaking generally, in the interest of saving 
time. 

Subsection 601 (a) lists the classifications, rules, regulations, and 
standards which the Authority is to prescribe. Specific provision jis 
made that such rules, regulations, and standards shall be reasonable 
and shall be directly concerned with safety or necessary in the interest 
of safety. 

In considering the proposed language beginning in line 13 on page 
123, adding as an additional objective of civil aeronautics safety regu- 
lation the protection of persons and property on the ground from 
hazards resulting from air navigation, the committee will realize, I 
am sure, that this is voicing a new concept of aviation responsibility, 
It is possible that inclusion of this new objective in the safety regula- 
tion title may cost the Government money. Personally, I believe any 
additional cost will be justified; but that is a point for the committee 
to consider. 

I have been asked whether I believe this proposed new language 
would give the Authority power to make rules and regulations re- 
specting insurance to be carried by air carriers. My reply has been 
that I do not see how the Authority could base any claim of such 
power on this section. It is true that insurance could protect persons 
on the ground; but the word “protect,” used that way, does not mean 
the same thing as it means where it is used in section 601 (a) of my 
bill. What the bill is talking about is protection from hazards—that 
is, shielding from harm or damage. Insurance “protection,” on the 
other hand, is not a shield against harm or damage but a provision 
for compensation, after the fact, when harm or damage have occurred. 
Adoption of my proposed language in section 601 (a) would make it 
the job of the Authority to try to shield persons and property on the 
ground from harm or darnage resulting from air navigation ; but would 
not make it a duty of the Authority to try to accomplish anything 
in the nature of insurance protection for such persons or property. 

Subsection 601 (b), on page 125, directs the Authority to make 
proper distinctions between commercial and noncommercial opera- 
tions, and among the various types of such operations. 

In connection with the proviso beginning in line 18, on page 125, 
I have been asked if, in writing that, I had in mind the C—46 contro- 
versy. The answer is, I did. Existing regulations in this regard 
did not seem to me to make sense. But while I think this proviso is 
completely justified, I recognize that there is an argument against 
the proviso which the committee may wish to consider. This is the 
argument that what this proviso will do is, in effect, to attempt 
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regulation by statute on a matter which should be left to adminis- 
trative action. Personally, I have considered this objection and 
while it has merit as a matter of principle, I do not think it should 
be controlling in this particular case. But I mention it for the con- 
sideration of the committee. 

Section 602, on page 127, and 603, beginning on that page, cover 
the issuance of airman certificates and aircraft certificates. Section 
«2 makes it clear that in issuing airman certificates, the competence 
of an airman to perform his proposed duties under such certificate 
shall be a matter for inquiry by the Authority. Under the existing 
law, a certificate may be granted to an applicant on the basis of the 
completion of a certain specified course of training, and the posses- 
sion of physical ability, without regard to any actual standard of 
ompetence to do the job. All competent airmen, jt is believed, will 
prefer a certificate which is not merely a form of license, but also 
astamp of approval. Under the new language of this section it will, 
of course, be possible for the Authority to specify such physical 
requirements as it deems necessary. 

Question has been raised respecting the purpose of requiring, in 
subsection 608 (c) on page 129, that an airworthiness certificate shall 
certify that the aircraft for which the certificate is issued is in con- 
dition for safe operation. This is intended only to make clear what 
is regarded as the purpose of the present section 603 (c) of the exist- 
ing law. However, the present law specifies a finding by the Civil 
Aeronautics Administration; it is believed that both greater pro- 
tection and greater flexibility will be achieved by merely requiring 
certifieation of safe operating condition. 

Turn now to page 130. 

It should be noted that the proposed new language in subsection 
603 (d), at the top of this page, has been very carefully drafted so 
as not to constitute any impediment to progress of invention and im- 
provement in the aviation field. This subsection specifically provides 
that the Authority shall not refuse to grant an experimental certifi- 
cate solely because it would cover a new or previously unused or 
unapproved principle or invention. The standard is to be safety, not 
novelty or the lack of it. 

Section 604, on page 130, covers air carrier or air contractor op- 
erating certificates. The change in language of this section, to re- 
quire that such certificates certify that the holder thereof is ade- 
quately equipped and able to conduct a safe operation, is based on 
considerations similar to those which I just discussed in connection 
with subsection 603 (c). Present law provides for issuance of op- 
erating certificates on the basis of a finding by the Administrator 
with respect to adequate equipment and ability to conduct a safe 
operation. The proposed new language requires a certification to 
this effect in the certificate itself. 

Section 605, beginning at the bottom of page 130, follows substan- 
tially the language of the present law governing the rating of air 
agencies. It does contain a new provision that a rating certificate 
shall certify both the classification and the rating of the facility with 
respect to which it is issued. A similar provision is made in section 
606, on page 131 of the committee print. 

Turn now to page 133, where, in line 10, my amendment T would 
come in. 


47965—54——_10 
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The purpose of this amendment is to permit suspension of a certif- 
cate for such time as may be necessary to complete a pending proceed. 
ing for revocation. This deals with airman and facility certificates. 
Under the act as it stands, and under the bill as introduced, the maxi. 
mum suspension would be 60 days, made up of an original 30-day 
suspension and a further suspension of 30 days. I have come to the 
conclusion that this provision should be more flexible. A lawyer who 
wants to drag out a revocation proceeding beyond 60 days can easily 
do so by spreading his pleadings. Under the present law the Ciyi] 
Aeronautics Board feels it does not have authority to extend a suspen- 
sion beyond the 60-day total. Therefore, after 60 days, the suspension 
ends, even though the revocation proceeding goes on; and we might 
have a situation in which, for instance, an airman guilty of a very 
serious violation would be permitted to go back into operation after 
‘60 days. 

I hope the committee will ask the legal witnesses of the CAB and 
CAA to testify on this point. 

Section 609, beginning on page 134, is carried over from the Air 
Commerce Act of 1926, as part of the codification of air law which 
this bill represents. 

On page 135 my amendment U would add to the bill the provision 
with respect to the operation of seaplanes which was added to the 
present law by the act of October 11, 1951, and which is referred to in 
the “explanation” column of the committee print. 

Subsection 610 (b), beginning in line 4 on page 136, is new language, 
designed to provide reliéf in special cases where enforcement of some 
order, rule, regulation, or standard set up by the Authority is, by rea- 
son of unusual circumstances, an undue burden; and where such 
enforcement is not required by the public interest. 

Title VII, which begins on page 136, provides for the creation of an 
independent Air Safety Board. 

The sole function of the Air Safety Board is to be the investigation 
of accidents in which aircraft are involved, and the making of recom- 
mendations looking toward prevention of such accidents in the future. 
‘The Board is to be composed of persons with actual experience in the 
operation of aircraft, so that they will understand fully, from their 
own experience, the functions which they are to perform. The Board 
is made absolutely independent, since it may on occasion be required 
to fix on the Civil Aeronautics Authority or on another Government 
agency the blame for accidents involving aircraft. 

Let me lay stress on that point: The Air Safety Board as created 
under this bill is to be completely independent. It is not to be, as was 
the case under the 1938 act, a part of the Civil Aeronautics Authority. 
It will submit its own report directly to the Congress, rather than 
reporting to the Authority. 

This Air Safety Board is to be a panel of air-accident investigators 
and safety experts. These men must accept full responsibility for 
their work, and a panel of five is provided so as to let them divide up 
assignments, by sitting in divisions. 

On page 137, subsection 701 (b) requires that all members of the 
Board shall be United States citizens. It is provided that at least | 
member shall be an active airline pilot, and that at least 1 member shall 
be a licensed private flyer. Officers or directors of air carriers are pro- 
hibited from being appointed to the Air Safety Board, and members 
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of the Air Safety Board are prohibited from holding any stock or 
other financial interest in any civil aeronautics enterprise. 

Subsection 701 (c) gives members of the Board terms of 6 years, and 
provides for initial appointments for some shorter terms, so as to 
stagger the appointments of Board members in subsequent years. 
Salaries of members of the Air Safety Board are fixed by the bill at 
¢9,000 per year. May I say this is the same a which has been in 
the bill for a number of years now. I think a higher figure would be 
more appropriate, in view of the recent increases in both living costs 
and Government salaries. This is, of course, a matter for the com- 
mittee to decide; but I think it will be agreed that the salaries of mem- 
bers of the Air Safety Board should be high enough to attract the 
service of the best available men for the job. 

Section 702 on page 138 and section 703 beginning on page 139 give 
the Air Safety Board jurisdiction to appoint and control its own 
personnel and to control its own expenditures, subject to appropria- 
tions by the Congress. ‘The reference in lines 6 and 7, on page 139, to 
the “Classification Act of 1923” should be changed to read “Classifi- 
cation Act of 1949”, 

Amendment V strikes out the sentence beginning in line 11 on page 
139. This sentence was written into the bill for the purpose of au- 
thorizing utilization by the Air Safety Board of such expert services 
as, for instance, those of the Bureau of Standards, for purposes of nec- 
essary experiments or tests. I have come to the conclusion that, as 
written, this language is too broad, and would give the Air Safety 
Board too much power; that through this provision it might be possi- 
ble for the Air Safety Board to misuse CAA personnel. I think there 
is also an argument that such broad power should not be given to a 
supposedly highly specialized group, and that the grant of this power 
offers too much chance for shifting or confusing of responsibility. 
Iam not sure whether the wisest thing would be to strike the language 
out entirely, or rewrite it so as to serve the original purpose but with- 
out the broad application which the present language would have. I 
am offering an amendment to strike the language out, but I hope the 


committee will consider the alternative of writing new and better 
language. 


On page 140, section 704 prescribes the duties of the Air Safety 
Board, in detail. Summarized, these duties are to investigate acci- 
dents involving aircraft, to report thereon, to make recommendations 
for prevention of such accidents, to make special technical studies 
ae safety in air navigation; and to make recommendations 


to other Government agencies concerning regulations and practices 
and other matters looking toward reduction or elimination of acci- 
dents involving aircraft. 

On page 141 I have two proposed amendments. 

My amendment W is designed to make it perfectly clear that it is 
to be the duty of the Air Safety Board to make public all its reports 
and recommendations transmitted to the Authority. I believe any- 
thing less than a requirement of full disclosure might result in possi- 
ble eventual circumvention of the purpose of the proposed legislation. 

My amendment X changes subparagraph 4 of section 704, which 
now would authorize the Air Safety Board to make rules and regula- 
tions governing the notification and report of accidents involving air- 
craft. I have come to the conclusion it is unwise to give the Air 
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Safety Board any regulatory function. I assume that if the Board 
recommends reasonable regulations, the authority will issue them, 
The highly important thing, I believe, is that the Air Safety Board 
should have specific but very definitely limited powers; and I do not 
believe those powers should include any powers of a regulatory Na- 
ture. My amendment therefore proposes to provide merely that the 
Air Safety Board recommend to the Authority rules and regulations 
governing the notification and reporting of accidents involving 
aircraft. 

The language of section 705 on page 142 was intended to remove 
any possible doubt concerning the complete independence of the Air 
Safety Board. But I have concluded this language may not go far 
enough in that direction, and the purpose of amendment Y is to make 
it complete ly clear that the Board is to function absolutely independ- 
ently of all other Federal agencies. Under this amendment, the Board 
would not be able, for instance, to request CAA personnel to investi- 
gate accidents or get witnesses’ statements, or to have CAA engi- 
neers give informal opinions. 

The independent Air Safety Board should be in fact independent, 
in every way. It should have absolutely nothing to do in any w: ay 
with the Civil Aeronautics Authority; and this should be completely 
clear and fully understood. 

Section 706, by making records and reports of the Board unavail- 
able as evidence in any civil action for damages, should free all parties 
before the Board to seek honestly to determine the causes of the acci- 
dent under investigation, without having to give regard to the pos- 
sible effect of the Board’s investigation upon some subsequent dam- 
age suit. 

The purpose of amendment Z, which goes in on page 143, is to pin- 
down certain minimum reporting requirements. Instead of giving 
the Board discretion with respect to what it shall report, this amend. 
ment proposes specifically to require certain information in each re- 
port, while not in any way limiting the other information which may 
be furnished. 

Title VIII, which begins on page 143, includes provisions relating to 
governmental authorities other than the Civil Aeronautics Authority. 
It contains, in addition to some new material, a redraft of provisions 
of the Air Commerce Act of 1926 and of the Civil Aeronautics Act 
of 1938. 

Subsection 801 (a) requires Presidential approval for issuance of 
certificates for foreign air transportation, to foreign air carriers, or 
to air contractors if authorizing operations outside the continental 
United States or in Alaska. It is believed this represents a wise 
extension of Presidential authority. 

Subsequent provisions of this title are either self- explanatory or 
are well explained by the staff notes in the committee print. I will 
not take further time to discuss them, except to point out that subsec- 
tion 802 (b), on page 144, is extremely important. The effect of this 
subsection if enacted, would be to require that any agreement respect- 
ing the formation of any international organization for regulation or 
control of world aviation, or respecting the participation of the United 
States in such an organization, shall not be entered into by this coun- 
try except by treaty. This would assure that the Senate would be 
consulted in connection with any such agreement, and would have 
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the power to approve or disapprove it. As the committee print points 
out, language identical to this subsection was contained in the bill, 
Ss. 12 of the 81st Congress, which was reported favorably from the 
Interstate and Foreign Commerce Committee, and which passed the 
Senate on December 15, 1950. 

I might also say that section 803, beginning on page 146, represents 
language which I understand is desired by the Weather Bureau in 
order to facilitate performance of its duties in connection with air 
navigation. 

My amendment AA, which goes in on page 148, is a technical 
amendment designed to bring the bill in line with the amendment to 
the Air Commerce Act made by the Act of October 11, 1951, relating 
10 the prevention of collisions at sea. 

Title IX, which begins on page 151, is connected with both civil 
and criminal penalties. 

Section 901 brings under the civil penalty provision violations of 
rules or regulations properly issued by the Authority, and provides 
for compromise of civil penalties, for violation of rules and regula- 
tions, by the governmental agency and Authority under which the 
rules and regulations were issued. 

Subsection 901 (b), at the top of page 152, has been superseded by 
the Immigration and Nationality Act, and probably should be deleted 
from this bill. 

In line 5, on page 152, the word “or” evidently should be added at 
the end of the line, after the word “aircraft.” 

Section 902, on page 153, brings violations of rules and regulations 
under criminal penalties in the same manner as the previous section 
brought such violations under civil penalty provisions. 

On page 154, I have two amendments. 

My amendment BB adds to the bill a prohibition against display of 
false markings on aircraft, in line with the provisions of the act of 
August 3, 1950. 

Subsection (d), at the bottom of page 154, should have added to it 
the words “ticket agent,” which were written into law by the Act of 
July 14, 1952, and which have been left out of this bill by inadvertence. 

My amendment CC accomplishes this purpose of including ticket 
agents within the prohibition against rebates. 

On page 156 I have two amendments. 

My amendment DD adds to the bill a subsection making refusal to 
testify a misdemeanor. Numerous friends have told me it was a mis- 
take to leave this provision out of the bill, and so I have prepared this 
amendment for the committee’s consideration. 

_ My own feeling remains that it might be better to drop this provi- 
sion. I think the right to court enforcement of subpenas is a sufficient 
sanction; and I would prefer to have a court, rather than a regulatory 
agency, in the first instance, decide the questions raised by a refusal to 
testify. 

My amendment EE would write into the bill the provisions against 
the transportation of explosives and other dangerous articles which 
were contained in the act of July 26, 1949. 

_ Section 903, on page 157, follows substantially the language of exist- 
ing law with respect to venue and prosecution of offenses. 

Title X, beginning on page 159, governs conduct of proceedings and 
assignment of functions by the Authority. 
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Subsection 1001 (a) is the same as the corresponding provision of 
existing law except that the direction for conduct of proceedings 
speedily and fairly is, in this bill, made mandatory rather thay 
permissive. 

Subsection 1001 (b), beginning at the top of page 160 of the com. 
mittee print, contains provisions for the assignment of work and func. 
tions within the Authority. In substance, it is the same as similar 
provisions in the Interstate Commerce Act. Successful experience of 
the Interstate Commerce Commission in operating under these proyi- 
sions has been correlated with difficulties encountered by the Ciyi] 
Aeronautics Board in operating without any such assigned provisions, 
and this subsection has been adapted to the specific needs of the civil- 
aeronautics field. This system of assignment has worked very well for 
the Interstate Commerce Commission, and may be expected to work 
well here. 

In line 21, on page 160, there evidently should be a comma after the 
word “functions”. 

Turn now to page 163. 

Provisions of the first 3 subsections of section 1002 are carried over 
from the present law. Subsection 1002 (d) has been rewritten so as to 
give the Authority power to fix rates for both interstate and foreign 
air commerce and air transportation. This ratemaking power is also 
extended to air contractors, with respect to interstate or foreign air 
commerce, by paragraph (2) of this subsection, which appears on page 
165 of the committee print. 

Turn now to page 166. 

Subsection (e) of section 1002 is substantially the same as the cor- 
responding provisions of existing law except that the paragraph num- 
bered (6), beginning with line 14 on page 166 is new. This subpara- 
graph would require the Authority, in exercising its powers over rates, 
to recognize: “The right of every person, within the limits of fair 
competition under the American system of free enterprise * * * to 
risk his capital or forego possible profits in an endeavor to build his 
business or to establish, develop, or expand a new venture.” I do not 
think I have to argue this proposal. It speaks for itself. 

The remaining subsections of section 1002 are substantially the same 
as the corresponding provisions of existing law, except for the new 
subparagraph under subsection (g). This new subparagraph starts at 
the bottom of page 168. Its purpose is to implement the control given 
the Authority over tariffs of air contractors. While a provision of this 
nature is necessary to make such control effective, it should always be 
borne in mind, as I have stated before, that the primary purpose of 
providing for regulation of air contractors is to afford them protection 
and not to hamper them in the conduct of their business, and the 
Authority should be expected to exercise its powers under this subsec- 
tion in accordance with that purpose. 

Now go on to page 171. 

Subsection (b) of section 1003 starts on this page. This subsection, 
as it appears in this bill, represents a return to the earlier wording 
of the act, before it was amended by the act of August 4, 1947. The 
committee will, I am sure, give careful consideration to the question 
of the desirability of restoring the original language in this way, or 
whether it would be better to follow the language of the 1947 act, 
or, as a possible third alternative, to draft new language. 
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Amendment FF, which goes in on page 172, eliminates separate 
mention of the Motor Carrier Act, which now constitutes part II of 
the Interstate Commerce Act. 

On page 173, line 2, of the committee print reads correctly, but in 
the Senate print of the bill (p. 148, between lines 24 and 25) this line 
has been eliminated, apparently as a typographical error. The cor- 
rection the committee staff has made here should be carried over into 
the bill as reported. 

In line 6, on page 173, the word “of” should be changed to “or.” 

Section 1004, beginning at the bottom of page 173, preen se eatin 
1005, beginning on page 178, are, like section 1003, carried over from 
the ( Civil Aeronautics Act of 1938 substantially unchanged, except 
ihat a new subsection (g) has been added to section 1005 (on p. 181) 
to provide for reconsideration by the Authority of any order previ- 
ously entered, upon application by a party to the order. A few other 
changes, purely procedural in nature, have been made, in the interest 
of speeding up the legal processes involved. None of these are 
controversial. 

In connection with the new subsection (g) of section 1005, attention 
should be directed to the fact that the principle of reconsideration 
which is involved here is not new. The purpose of this subsection 
is to make legislative provision for the reconsideration of orders of 
the Authority. Such reconsideration is now provided for by rule 
and not by law. 

Section 1006, which begins at the bottom of page 181 of the com- 
mittee priit, grants a right of appeal to the courts from any order 
of the authority, excepting only orders relating to foreign air car- 
riers subject to the approval of the President. This right of appeal 
may be exercised by any person having an actual substantial interest 
In a th e order, regardless of whether such person was a party to the 

‘iginal proceeding, or is named in the order. Adequate time limita- 
tions are provided so that a request for reconsideration by the Author- 
ity under the previous section may be filed, if desired, and thereafter 
appeal may be had to the courts. 

On page 182, language in line 2 is faulty, in that it does not take 
cognizance of the fact that under the act of May 24, 1949, what used 
to be called the circuit courts are now called the United States Courts 
of Appeal. 

My amendment GG proposes what is merely a technical change, 
tocorrect this deficiency. 

Section 1007, beginning on page 184, and sections 1008 and 1009, 
on page 185, are substantially the same as the corresponding pro- 
visions of existing law. In section 1009, as a further safeguard to 
the rights of private citizens affected by Government regul: ation, 
language has been inserted to require the Authority to permit the 
intervention in any proceeding of all persons having a substantial 
interest in the matter under consideration. 

Title XI, beginning on page 186, includes various miscellaneous 
provisions. Section 1101 grants to air carriers and air contractors 
power to take action necessary for safety reasons. In this respect, it 
puts the commanding officer of an aircraft in substantially the same 
position as the captain of a ship at sea, under the shipping laws. 

Sections 1102 to 1105, inclusive, are carried over from the Civil 
Aeronautics Act of 1938. 
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The comment in the “explanation” column on page 187, with respect 
to section 1102, points out that no mention is made in this section of 
“obligations imposed upon air contractors” by foreign countries 
This point is well taken and I have prepared an amendment to meet it, 

My amendment HH is a technical amendment intended to supply 
this deficiency in the bill, to which the staff of the committee has ¢ alled 
attention. 

On page 191, my amendment II would write into the bill, as a new 
title, existing provisions with respect to security and war-risk insur. 
ance. Adoption of either or both of these amendments will necegsj. 
tate renumbering succeeding titles and sections. 

The first part of the present title XII of the bill, beginning on 
page 191 of the committee print, is concerned primarily with certain 
necessary repeals of prior aviation legislation. Thus, section 120], 
on page 192, repeals the Air Commerce Act of 1926, with a saving 
clause avoiding abolition of the office of Assistant Secretary of Con 
merce. Provisions of the 1926 act not previously repealed, and desired 
to be retained, have been incorporated in this bill at other points. 

Subparagraph (2) of this section, on page 194, repeals section 7 of 
teorganization Plan No. 3 and section 7 of Reorganization Plan No, 
4; and subparagraph (3) repeals the Civil Aeronautics Act of 1938 
which this bill, if enacted, would replace. 

On page 194, in line 24, the year “1954” is correct. However, in 
the Senate print of the bill, the year “1944” is used (page 167, line 18). 
The correction the committee staff has made here should be carried 
over into the bill as reported. 

The remainder of the present title XII of the bill is concerned with 
necessary amendments of other existing acts, to key them in with the 
proposed provisions of this bill. Close attention should be given to 
these provisions by the professional staff of the committee after all 
other sections of the bill have been put in final form. This is pri- 
marily a technical job, and cannot be too carefully checked. 

On page 196, I note, the committee staff has caught and corrected a 
typographical error in the bill. The date which, correctly, reads 
“1954” on line 6, page 196, of the committee print, reads “1944” in the 
bill as introduced. Somehow, that 1944 date, which was correct when 
I first introduced this legislation, managed to survive three separate 
revisions of the bill; and I want to compliment the staff of this com- 
mittee upon catching and correcting the error. 

Turn now to page 200. 

The present title XIII of the bill, beginning on this page, is con- 
cerned with the preservation of provisions of existing legislation and 
existing rights thereunder. 

Thus, section 1301 concerns the transfer, from the Secretary of 
Commerce to the Commissioner of Customs, of functions relating to 
the entrance and clearance of aircraft. 

Section 1302 preserves programs previously authorized, for con- 
struction and improvement of airports. 

In connection with section 1302, consideration should be given to 
the technical question of whether, in consideration of the future pros- 
pective effect of the proposed new law, it will be necessary to continue 
reference to the earlier airport improvement programs referred to in 
the Department of Commerce Appropriation Acts for 1943 and 144. 
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On page 201, by inclusion of the language of the Federal Airport 
Act in the left-hand column of the committee print, the professional 
afl of the committee has indicated what may be some feeling that 
the provisions of the Airport Act should be codified into the new law. 
This is, of course, a matter for the committee to determine. My own 
view is that it would not be desirable. 

(io on now to page 212. 

Section 1303 covers necessary transfer to the new Civil Aeronautics 
Authority, to be created by this bill, of personnel and property of the 
(Civil Aeronautics Board, the Civil Aeronautics Administration, and 
the Department of Commerce; saves unexpended balances of appro- 
priations already made; and provides for continued effectiveness of 
safety rules and regulations prescribed by the Civil Aeronautics Board 
until amended, replaced, or superseded under this act, and for com- 
pletion of safety investigations already commenced. 
~ On page 215, in line 22, the words “the civil” are correct. However, 
inthe Senate print of the bill (page 174, line 22), the word “the” was 
broken, and the “e” appeared as a prefix to the word “civil.” The 
correction the committee staff has made here should be carried over 
into the bill as reported. 

On page 216, section 1304 continues in effect orders, regulations, and 
so forth, issued or promulgated under existing legislation, until modi- 
fied, superseded, or otherwise acted upon under this proposed new law. 

Subsection (b) of this section provides that this bill shall not affect 
any pending administrative proceedings; while subsection (c), on 
page 217 of the committee print, makes similar provision with regard 
to pending judicial proceedings. Subsection (d), at the bottom of 
page 217, covers transfer of records. 

Section 1305 on page 218 is the usual separability clause. 

The present title XIV of the bill, on page 218, consists of a single 
section providing for the effective date of the bill, if enacted, and 
authorizing extension of the applicability of any provision of the 
act at the discretion of the Authority if necessary in the public interest 
up toa maximum of 6 months following the date of approval. 

That concludes my discussion of individual provisions of the bill. 

Various provisions of law, not covered by this bill, have been set 
forth in the left-hand column of the committee print. With respect 
to these the committee will, of course, want to consider inclusion of 
them in this proposed redraft of the law. With respect to many of 
these, such as the security provisions found on page 219 of the com- 
mittee print, the provisions with respect to war-risk insurance, and so 
on, | have offered amendments. Let me say to the committee that 
failure to include these provisions in my bill as introduced was not in 
most cases based upon any disapproval of them, but resulted entirely 
from the fact that my bill, prior to its introduction this year, was not 
completely redrafted from its last previous form but was only changed 
in particulars. 

! am sorry if my presentation has seemed long; but I knew that 
what I said here would be part of the legislative history of this bill or 
any succeeding bill which may grow out of this hearing; and I knew 
that my intent as author of the bill will, if not disapproved by the 
committee or the Congress, become of great importance in subsequent 
interpretation of the legislation ; so I have felt obligated to express my 
intent and my views fully and as clearly as possible. 
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I am grateful to the committee, and to your chairman, for the op. 
portunity to present these views to you, for your record. You are 
undertaking a great task, and a task of great importance to oy, 
country. I know the task is in good hands, and I feel sure you wij 
not abandon it unfinished, but will go forward until it is concluded 
with great credit to this committee. If I can help in any way, at any 
time. I am at your command. 

(End of Senator McCarran’s submitted statement.) 

Senator McCarran. It may be that after the committee has had 
time to digest it, you may wish to call me back before you at some 
future time. I want the committee to know I shall honor any sy; 
call promptly, and that I want to do anything the committee may 
desire of me in furtherance of the project which begins here today. 

Again, Mr. Chairman, to you, and through you to your committee, 
I want to express my thanks for the opportunity afforded me here 
today, and for the courtesy which has been extended to me here. 

I present a statement which, Mr. Chairman, goes into detail in ex- 
planation of the reasons for every chapter and section of the bill. If 
I were to read it to you here today, before I were through you would 
have forgotten part of what I said and those who want an eppotnty 
to comment on the bill would not see the reason for my explanation. 

The Cuarrman. Thank you very much. 

Senator McCarran. I am very grateful and I hope that the in- 
dustry and all those engaged in this industry and science in the 
United States will take occasion to read my statement and will take 
occasion to comment on it. 

I invite constructive criticism. I think there is a time when con- 
structive criticism should be most valuable in a bill as important as 
this. and I certainly invite it before this committee. 

The CuarrmMan. I want to express, on behalf of the committee, our 
appreciation for the extensive work you have done in this field. You 
have been working on it for many years and the bill is comprehensive. 
You have submitted some amendments since the original bill and they 
have been incorporated in the analysis made by the staff of the 
committee. 

They are important matters involving, of course, the administrative 
department. I was hopeful that they would be able to testify at this 
time at the very beginning of the hearing, but their explanation of the 
delay is a perfectly plausible one. Not only will they be furnished 
with copies of your testimony here, but also the interested industry 
representatives and any others who care to testify will be furnished 
this material for their constructive suggestions. 

Senator McCarran. Let me say Mr. Chairman, that we have pre- 
pared a number of mimeographed statements of mine and they are 
being distributed and will be available. 

The CuatrMan. Thank you. I think each member of the committee 
has one and other interested parties may secure them from the com- 
mittee representatives here. 

The tendency has been to transfer these independent agencies, s 
the Senator well knows, and as all the committee members know, to 
executive responsibilities rather than independent arms of the Con- 
gress, and that was particularly done in the Reorganization Act of 
1940 when the responsibility was transferred to the Department of 
Commerce. 
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There is a change of philosophy in the thinking as presented in this 
bill. 

The State Department is interested, as Mr. Morton said in his letter, 
in the international aspects of this, which present a distinct problem 
from those of our domestic transportation. The treaty aspects and 
the relations with other countries, their rights here and our rights there 
are all involved in this bill and we will welcome their testimony on the 
matter. I am hopeful that we will be able to hear them at a very earl 
date. 

There are no other witnesses scheduled for this morning. I think 
we have a witness or two for Thursday. There will be a hearing 
Thursday morning in this same room at 10 o’clock and those who will 
testify then will have the copies of the bill and the analysis of it and 
Senator McCarran’s testimony. 

Thank you very much, Senator. It has been a stupendous job that 

you have done. 
' [just said to Senator Pastore that he and I seem to have met some of 
the extensive and technical problems of this session. We are now 
working on the Atomic Energy bill and are going over it line by line 
and word for word, almost, to get a final product in shape that might 
be introduced at an early date. So that his work and mine seem to 
becut out for us. There are others involved also, of course, in extensive 
legislation. 

This does present a problem that is a challenge to the members of 
this committee and a challenge to the Senate, and the country is louk- 
ing forward to it. It has been 16 years since the last bill was prepared. 

Senator McCarran. Yes. There have been amendments since that 
time, but the bill was in 1938. 

The CHatRMAN. Piecemeal amendments have been made to it and 
the Senator had some amendments. 

Senator McCarran. The original bill was written some 16 times 
before it was finally passed. 

The Cuarrman. Thank you very much. It also gives us a view 
of what we can look forward to. 

First of all, is there any question by any member of the committee 
of Senator McCarran? 

Senator Scuorrret. Mr. Chairman and Senator McCarran, I am 
sure we are all appreciative ef the work which the Senator has done 
on this, and since receiving this statement officially this morning, and 
having received it the other day and in going over it, I am especially 
appreciative of the statement that you made offering to return and 
answer questions. Obviously, with a bill of this kind and in view of 
this statement, I want to say, speaking only for myself, that there are 
a number of questions that I do want to submit to you at some later 
date after I again go over your statement more carefully and in 
detail, more so than I have been prepared to do up to now. I do think 
that that is important for some of us as we approach the situation in 
its entirety as these witnesses will appear before us. I know I have 
some questions that will probably cover about four fields: First, the 
exemption field; the nonscheduled operation; the general progress 
of air transportation under the Civil Aeronautics Act; and then we 
often hear the phrase of “cream skimming.” I have some questions 
I would like to ask about that. 
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And then one of the very important things as I view it, and because 
I mention it last it does not mean that I think it is unimportant, is the 
safety provisions of this act. It is in those four general fields that | 
would like to submit some questions to you. 

Senator McCarran. I expect to be before this committee as often 
as they call me and I hope to able to answer any of the questions put 
to me. 

Senator Burier. Mr. Chairman, may I ask a question? 

The Cuatrman. Senator Butler. 

Senator Butter. Is it my understanding that the bill has inter- 
national aspects ¢ 

Senator McCarran. Oh, surely. 

Senator Butter. Does it interfere in any way with existing provi- 
sions of the Warsaw Convention in connection with air transporta- 
tion ? 

Senator McCarran. No,sir. I think the Warsaw Convention comes 
into it and it comes into the Warsaw Convention. You have got to 
consider all those things when you come to the international phase 
of it. 

I thank you, gentlemen. 

The CuarrMan. Are there any other questions? 

If not, we will adjourn at this time to meet at 10 o’clock on Thurs- 
day morning, April 8, 1954, and the witnesses will be notified. 

(Whereupon, at 10:38 a. m., the committee adjourned to 10 a. m. 
Thursday, April 8, 1954.) 
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THURSDAY, APRIL 8, 1954 


Untrep States SENATE, 
CoMMITTEE ON INTERSTATE AND Foreign CoMMERCE, 


Washington, D.C. 
The committee met at 10:03 a. m., pursuant to recess, in room G-16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 


Present: Senators Bricker (chairman), Schoeppel, Griswold, 
Payne, and Pastore. 


Also present: Bertram O, Wissman, chief clerk; Edward C. 
Sweeney, counsel; and Edward Jarrett, assistant chief clerk. 

The Cuarrman. The committee will come to order. 

The first witness this morning will be Mr. Antonio J. Gaudio, 
counsel for Consolidated Flower Shipments, Inc., of the bay area. 

Mr. Gaudio, will you come forward. 

Have you a written statement? 

Mr. Gaupio. Yes, Mr. Chairman, I have a written statement and 
would like it to be made a part of the record at this time. 

The Cuarrman. It will be made a part of the record. 

(Prepared statement of Antonio J. Gaudio is as follows :) 


CONSOLIDATED FLOWER SHIPMENTS, INc.—Bay AREA, A NONPROFIT COOPERATIVE 
ASSOCIATION OF THE STATE OF CALIFORNIA—STATEMENT OF ANTONIO J. GAUDIO 


My name is Antonio J. Gaudio. I am counsel for the Consolidated Flower 
Shipments, Inc.—Bay Area, with offices at 305 Linden Avenue, South 
Francisco, Calif. 

The Consolidated Flower Shipments, Inc.—Bay Area is a cooperative organ- 
ized under the Nonprofit Cooperative Association Act of the Agricultural Code of 
California by growers and shippers of cut flowers and decorative greens. 

We endorse the need for overhauling and bringing up to date in the light of the 
great progress in aviation in the past 15 years under the Civil Aeronautics Act 
of 1938. 

At the same time, because of our experiences with the operations and regula- 
tions of the Civil Aeronautics Board, and because of our special interest in this 
matter, we shall devote our testimony to suggesting that an exemption should 
be written into the proposed new law, S. 2647, for cooperatives handling agri- 
cultural, including floricultural and horticultural products, in air transportation. 

To establish uniformity in the handling of agricultural, floricultural, and 
horticultural products in both surface and air transportation, we recommend 
that an amendment identical in purpose and language with the exemptions 
authorized by the Freight Forwarders Act and the Motor Carriers Act be added 
to section 316 of the proposed legislation as follows: 

“(c) The provisions of this chapter shall not apply (1) to service performed 
by or under the direction of a cooperative association, as defined in sections 
1141-1141d and 1141e-1141j of title 12, U. S. C., or by a federation of such 
cooperative associations, if such federation possesses no greater powers or pur- 
poses than cooperative associations so defined, or (2) where the property with 
respect to which service is performed consists of ordinary livestock, fish (in- 
cluding shellfish), agricultural (including horticultural and floricultural) com- 
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modities (not including manufactured products thereof), or used householg 
goods, if the person performing such service engages in service subject to this 
chapter with respect to not more than one of the classifications of property 
above specified. 

“(d) The provisions of this chapter shall not be construed to apply to (1) the 
operations of a shipper, or a group or association of shippers, in consolidating 
or distributing freight for themselves or for the members thereof, on a nonprofit 
basis, for the purpose of securing the benefits of any volume rates, or to the 
operations of a warehouseman or to the shippers’ agent, in consolidating or dis. 
tributing freight, whose services and responsibilities to shippers in connection 
with such operations are confined to the terminal area in which such oper: 
are performed.” 

If this amendment is accepted, we then recommend that the identifying jan. 
guage of section 316 be changed to read: “Class‘fication and exemptions,” 
ing the words “of carriers” from the present identification. 

In addition, a definition of exempt cooperatives should be added to section 101 
and the declaration of policy, section 102, should include a statement embodying 
the spirit of the Agricultural Marketing Act relating to agricultural, floricy- 
tural, and horticultural cooperatives. 

A brief history of the floral industry of California and a summary of its 
problems, as well as briefs of some statements submitted to a Civil Aeronautics 
Board hearing in San Francisco, will provide the background for our position: 
namely, that cooperatives engaging in nonprofit services to its own members in 
the air transportation of cut flowers and decorative greens should be exempt 
from the act and from the regulations of any supervisory agency. 

Early in 1949, a group of some 19 flower growers and shippers, which constitute 
the pioneers in the organization of the nonprofit cooperative association now 
known as Consolidated Flower Shipments, Inc-——Bay Area, banded together to 
arrange for the transportation of their cut flowers and decorative greens in 
interstate commerce by air from the San Francisco Bay area region to eastern 
destination territory. Their primary objective was to enable themselves to 
transnort their products to their eastern marketing areas at a reduced trans- 
portation cost and expense by availing themselves of the benefit of volume rates 
published by the direct air carriers. 

The activity commenced with vigor at a time when the direct air carriers on 
easthound traffic were sorely in need of tonnage in air freight, following the close 
of World War II. 

The individual small shipper shipping his product, cut flowers or decorative 
greens in boxes, could ill afford the additional transportation costs as reflected 
by minimum charges on small lot shipments and still insure a competitive basis 
on the landed cost of his merchandise. 

With cooperative shipping arrangements, the members of the association not 
only were able to accomplish their objective, but in so doing have enhanced the 
air traffic potential which has steadilv increased in volume since 1949. 

The benefits thus inurring to the flower shipper has, since 1949, so stimulated 
the agricultural production in hoth field grown and greenhouse cultivated flowers 
and decorative greens, as to increase the volume of production, including the 
employment of farm labor as well as expansion in plant facilities and equipment 
to some 2% to 3 times over that which prevailed following the close of World 
War II. 

This growth and development has been demonstrated in California, particularly 
in the counties in which the Bay Area membership prevails; namely, Contra 
Costa County, Alemeda County, city and county of San Francisco, San Mateo 
County, and Santa Clara County. 

According to reports issued by Max J. Leonard, San Mateo County Agricultural 
Commissioner, the flower crop in San Mateo County alone in 1953 totaled some 
$6,855,435. (Note.—Due to a price reduction in nearly all items, this was down 
from the 1952 all-time high of $7,190,717, but does not represent a decrease in 
volume of production.) 

In short, the total crop value of flowers in San Mateo County represents the 
largest single agricultural production in this area: . Statistics issued by the 
State of California Department of Agriculture Bureau of. Markets, show that 
the floral industry in California ranks seventh in all agricultural production in 
this State. , 

With this development, the validity of such cooperative shipping operations 
to which the Bay Area members had committed themselves for their mutual 
benefit was brought into serious question by an enforcement proceeding instituted 
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by the Civil Aeronautics Board in its Docket No. 4902 against Consolidated 
flower Shipments, Inc.—Bay Area, which after extensive proceedings and 
yegotiations in the enforcement of part 296 of its economic regulations, appli- 
able to common carrier air freight forwarders, resulted in a decision and cease 
and desist order, charging that in the cooperative activities of the Bay Area 
membership for the announced purpose above mentioned, it was engaging in 
air transportation as a common carrier in violation of section 401a of the Civil 
jeronautics Act of 1938 as amended. 

This conelusion of the Civil Aeronautics Board and its order of cease and 
desist is now On appeal to the United States Court of Appeals for the Ninth 
Circuit, numbered 13727, on the fundamental question of jurisdiction over 

nprofit shipping associations such as Consolidated Flower Shipments, Inc.— 
| 7 Area, handling the shipments of its members only and not for the general 
public, as that term has been defined and construed by statute and decisions of 

r appellate courts. It is believed to be a case of first instance under section 
40la of the act. 

Section 401a of the act provides in part as follows: 

No air carrier shall engage in any air transportation unless there is in force 
a certificate issued by the (Board) authorizing such air carrier to engage in such 
transportation.” 

Note.—Under section (1) (2) the Board may relieve air carriers who are not 
directly engaged in the operation of aircraft in air transportation from the 
provisions of the act. Pursuant to such authority, the Board has exempted 
indirect air carriers subject to the procurement, upon application therefor, of 
a letter of registration as a common carrier air freight forwarder under part 
09} of its economic regulations. 

Section (1) (21) of the act provided in part that “interstate air transportation 
** * means the carriage by aircraft of persons or property as a common carrier 
for compensation for hire.” 

At the outset of such investigation, the Bay Area membership took the posi- 
tion, and particularly since October 17, 1952, takes the position at this time, that 
the Civil Aeronautics Act intends, in the formulation of a sound transportation 
policy, that the Civil Aeronautics Board be invested with jurisdiction over com- 
mou carriage, whether direct or indirect, in air transportation, and that in its 
enactment Congress, in keeping with its declared policy theretofore made ap- 
plicable to surface transportation, did not intend that the act be made to apply 
to the operations of a shipper or a group or association of shippers, in consoli- 
dating or distributing cut flowers and decorative greens for themselves, or for 
the members thereof on a nonprofit basis, for the purpose of securing the benefits 
of volume rates. 

Provisions have consistently been included in the Interstate Commerce Act, 
the Motor Vehicle Act and the Freight Forwarder Act, exempting such operations 
from regulation as noncommon carrier activities. This analysis would seem to 
be borne out by the House committee report on H. R. 5967, 8lst Congress, 2d ses- 
sion, approved December 7, 1950, which amended subsection a (5) by adding 
after the words: “general public” the words “as a common carrier.” Accord- 
ing to that House committee report, such amendment was to “remove any 
anomaly and confusion regarding the status of freight forwarders and make 
clear that they have the status of common carriers.” 

Under section (1) (21) of the Civil Aeronautics Act of 1988 as amended, this 
intention would seem to have heen written into the act by defining “Interstate 
air transportation” as “the carriage by aircraft of persons or property as a com- 
mon carrier for compensation or hire. * * *” By analogy, in the nature of non- 
profit shipping associations handling freight for the benefit of their members 
only and not indiscriminately for the general public, every reason and logic 
should extend similar exemptions or exclusion from regulation (whichever term 
is deemed most appropriate) of: 

(a) Operations of agricultural nonprofit cooperative associations in the trans- 
portation of agricultural commodities, including horticultural and floricu!tural 
products of its members; and 

(b) The operations of a shipper or group or association of shippers in con- 
solidating or distributing freight for themselves or the members thereof on a 
honprofit basis for the purpose of securing the benefits of volume rates. 

During the pendency of the investigation of docket No. 4902, above mentioned, 
and seeking to resolve any doubt in the view of the Civil Aeronautics Board of 
the bona fides of the flower growers and shippers comprising the Bay Area 
membership as to the purpose of their organization, and following appropriate 
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action by the board of directors, concurred in by in excess of 51 percent of the 
membership of the association, Consolidated Flower Shipments, Inc.—Bay Area 
amended its articles of incorporation, theretofore filed under the genera] non- 
profit corporations code, by qualifying as a nonprofit cooperative association as 
defined in the Agricultural Code of the State of California, section 1190 et seq, 
known as the Nonprofit Cooperative Association Act. 

Under these provisions of the agricultural code, the members as producers of 
horticultural or farm products, as defined in that act, may arrange for the han- 
dling, shipping and distribution of their farm products with or without forma) 
marketing contracts, though authorized under section 1208 of the agricuiturg| 
code. 

In the language of section 1190 of the agricultural code: 

“The public interest demands that the farmer be encouraged to attain 
superior and more direct system of marketing in the substitution of merchandigs. 
ing for the blind, unscientific and speculative selling of crops” and further, “to 
make the distribution of agricultural products between producers and consumer 
as direct as can be efficiently done.” 

Consolidated Flower Shipments, Inc.—Bay Area, presently consisting of 99 
flower growers and producers, as members in good standing of such a nonprofit 
cooperative association, may, and does, arrange for the transportation of their 
consolidated flower shipments by surface carriers while at the same time being 
confronted with the legal effect of a cease and desist order against like ar. 
rangements for the transportation of their products by direct air carrier. This 
anomalous and somewhat confusing status is now the subject of an investigation 
into the indirect carriage of property before the Civil Aeronautics Board in 
docket No. 5947, currently in hearing. 

In this investigation, at the hearings thereon in San Francisco, Calif., between 
March 15 and March 23, 1954, a representative number of the Bay Area mem- 
bership, including its officers and directors, testified at length and compiled a 
record fully documented, demonstrating the bona fide nature of its cooperative 
action in accordance with its status as a nonprofit cooperative association under 
the Agricultural Code of the State of California. 

In so doing, the following was developed for the record : 

1. For a representative period, the association members in the month of Sep 
tember 1953, at an average of $35 per box, moved 6,540 boxes of cut flowers and 
decorative greens in consolidated shipments, aggregating some $230,000 in value, 
having a billed weight of 286,532 pounds. 

In addition, during said period, the association handled for the benefit of 
its members and for their account, 3,975 boxes on straight air carrier bill, show- 
ing the member as consignor, the association assisting the member in pickup, 
billing and terminal services to direct carrier and expediting in-transit movement 
by air. ; 

For the month of October, the association handled 6,000 boxes in consolidations, 
having an aggregate billed weight of 258,943 pounds and $210,000 in value. 
Similiarly, in the month of October, the association handled 3,250 boxes on 
straight air carrier bill as above mentioned. 

The volume of direct shipments was valued at approximately $139,125 in 
September and $113,750 in October. Thus, for the representative period of 
September and October 1953, the members of Consolidated Flower Shipments, 
Inc.—Bay Area shipped in interstate commerce by air carrier, 19,765 boxes of 
cut flowers and decorative greens, aggregating approximately $713,875 in value. 

The direct air carriers used from San Francisco Airport were United Air 
Lines, Slick Airways, Inc., Flying Tigers, American Airlines, Inc., Trans World 
Airlines, Inc., Western Air Lines, Inc., Southwest Airways Co., and British 
Commonwealth Pacific Airlines, Limited. Consolidation points in the Bast 
are Chicago, Ill.; Detroit, Mich.; Kansas City, Kans.; New York, N. Y.; 5t. 
Louis, Mo.; Cleveland, Ohio; and Philadelphia, Pa. Destination territory 
on the direct air shipments above mentioned included points at which associa- 
tion consolidation services were not available but which could be reached for 
small lot shipments by passenger airlines schedules in the middle west and 
southeast territories. 

2. The following are the names of the witnesses and a brief extract from 
their testimony, as developed at the hearing: 

(a) James F. Bonaccorsi, president of Golden Gate Wholesale Florists, Inc. 
and present president of Consolidated Flower Shipments, Inc.—Bay Area. 

After setting forth the history of the association and its reincorporation under 
the Agricultural Code as a nonprofit cooperative association, he stated that his 
organization employs approximately 40 people. That the company has been 
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» business for approximately 26 years, covering practically every phase of the 
goral industry. Golden Gate Wholesale Florists, Inc., have, since its initial 
venture, acquired some 70 acres of land at Half Moon Bay, 10 acres at Belmont, 
ond 40 acres at Colma, Calif., all situated in the county of San Mateo, aggre- 
ating approximately 130 acres under constant cultivation in flowers. 

“Recently new plant and facilities were constructed at No. 1,000 Bayshore 
poulevard, San Mateo, Calif., covering some 17,000 square feet and having ap- 
proximately 1,000 feet of floor space in iceboxes. 

Stressing the perishable nature of cut flowers and decorative greens, Mr. 
Bonaccorsi emphasized the need of cooperative shipping by air carrier to elimi- 
nate excessive costs in transportation and provide for direct supervision in the 
handling of such a perishable commodity. A simple increase of $1.50 to $2 
per box in the landed cost of the merchandise in destination territory has proved 
in their experience in loss of market and a diversion of a substantial volume of 
traffic to surface carriers and would deprive the producer of the more distant 
markets capable of being reached through the medium of an expedited air-trans- 
portation service, which they have accomplished through the Bay Area 
cooperative. 

Denial of the opportunity to cooperative shipping would result in a diversion 
or shrinking of approximately 25 percent or more of the present volume of 
fowers shipped by air from the State of California, would deprive the direct air 
carrier of this needed tonnage and revenue therefrom and seriously prejudice the 
production in the floral industry in the State of California. 

(b) Lawrence Basso, president, William Zappettini Co. (with offices in San 
Francisco, San Mateo County, Los Angeles, and Dallas, Tex.) testified similarly 
and developed that of the flowers his firm handles, chrysanthemums, callas, 
daisies of all types and decorative greens can alone be conveniently transported 
by rail whereas, highly perishable products, such as roses, carnations, orchids, 
and gardenias, must rely on more expedited and direct air transportation to 
reach available markets east of the Rocky Mountain area. 

Since the advent of the use of air carriers and cooperative shipping in 1949, 
greenhouse and field production have increased approximately 25 percent. 

The inadequacies and shortcomings of common-carrier air-freight forwarder 
services were resolved only through cooperative shipping as a member of Con- 
slidated Flower Shipments, Inc.—Bay Area. With a cooperative association 
and its executive personnel committed to his individual behalf, they have direct 
contact with the airlines; plan movements according to available space in air- 
lift; consolidate shipments to common destination points, and thereby secure 
the benefits of volume rates; and, through the association, make direct arrange- 
ments for local delivery at destination. He emphasized the need for experienced 
personnel, which knows the flower business, and the shipment of cut flowers by 
air, as distinguished from hard freight. The cooperative shipping arrangements 
through Bay Area affords the only sound and economic shipping of flowers by air 
arrier, particularly during heavy seasonal periods over holidays, when the heavy 
novement of flowers from California requires charter operations to alleviate 
the limitations of airlift and cargo space of the direct carrier daily scheduled 
flight. 

(¢c) Yoshimi Shibata, president of Mount Eden Nursery, Alameda County, 
representing Mount Eden Nursery rose shipping pool, emphasized the indis- 
pensable nature of charter flight operations on a cooperative basis, through the 
Bay Area membership, particularly in the matter of handling roses as a highly 
perishable greenhouse product. 

Anticipated production and sales of cut roses in 1954 was set at some 500,000 
plants and over 10,000,000 rose blooms, utilizing some 600,000 square feet of glass 
with approximately 18,000 boxes of roses shipped by air per year from this 
operation alone. 

Mr. Shibata is chairman of the charter committee of Consolidated Flower 
Shipments, Inc.—Bay Area and clearly demonstrated how, through effective 
charter operations of the Bay Area membership, his firm was able to gear pro- 
duction to meet his distributors’ demands; that during the Christmas season, 
1953, in a 1-week period, December 15 to December 22, 1953, they were able to 
produce and arrange for shipment of some 348,600 rose blooms, of which some 
310,000 moved in direct charter flights, arranged by the charter committee. It is 
impossible to gear a production on this basis and be compelled to rely on avail- 
able common-carrier air-freight forwarder services. A cooperative commitment 
for a charter flight operation is the only solution to such a production schedule 
with any reasonable assurance of return on their invested capital and labor. 


47965—54 11 
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(@) John Beall, Beall Greenhouse Co., Inc., Seattle, Wash., and § 
County, Calif., representing Beall Greenhouse Co., Inc., founded in 199 
Vashon, Wash., with a payroll of approximately $350,000 per year, handles 
consignment, in excess of $150,000 worth of flowers on an annual basis 

At Palo Alto, Calif., Beall Greenhouse Co., Inc., operates some 150,000 square 
feet of ground covered by glass house with a payroll in excess of $80.0M) » 
year. Their sales are in the South and in the Southeast to New Orleans » Py 
far east as New York. All of the Palo Alto production moves Via direct 4; 
carrier. 

Their products are, for the most part, orchids, carnations, and 
highly perishable. He, too, is an advocate of charter operations on a coopers. 
tive basis as is made available in cooperation with the other Bay Area meyp)or. 
ship, particularly over holidays when volume increases from 2% to 8 times oye» 
their normal weekly volume, for approximately 6 weeks. 

He stressed the losses sustained when routing his perishable flowers thro 
a common-carrier freight-forwarder service, only one being available in th, San 
Francisco area, and the inability or reluctance of the common-carrier air. 
freight forwarder to make adequate charter flights available on such a highly 
perishable commodity. Whereas, in 1950, they were able to move less thay 
$40,000 worth of flowers in common-carrier services, since membership in By 
Area, in 1952, and particularly in 1953, they were able to move in excess , 
$125,000 worth of flowers. He attributes this development and growth directly 
to the benefits derived from cooperative shipping as is available through his 
membership in Consolidated Flower Shipments, Inc.—Bay Area. 

(e€) Leon Gregoire, of Gregoire Flowers, San Francisco, operates some 75.1% 
feet of growing area of carnations under glass, twice the area utilized in 1949 
Since his participation in cooperative shipping in Bay Area, he has increas 
his operations some 300 percent in the past 3 years. This was made possible 
through the closest contact with the direct carrier and personal supervision of 
his merchandise by Bay Area personnel and contract draymen, both in San 
Franciseo and destination territory. His participation in charter operatior 
has enabled him to distribute merchandise which the common carriers cou\ 
not handle, particularly during the holiday season. 

(f) R. J. Adachi, Adachi Nursery, Santa Clara County, and a member of the 
chrysanthemum growers association, grows chrysanthemums on about 100,00 
square feet under cheese cloth and 20,000 square feet under plastic covering 
at Mountain View, Calif. The summer crop of chrysanthemums, including m 
fuji mums, and pompons are shipped on a consignment basis to eastern mar 
kets, the season for which begins around the first of the year and harvesting 
and shipping between June and lasting until October or November. As a small 
grower-shipper of relatively small volume, he finds his membership with Ba) 
Area indispensable to the marketability of his products at a cost, including 
transportation charges, which would enable him to compete with the eastern 
markets. 

(9) Kio Yamane, of Bear State Nursery, Santa Clara County, Calif., also 
a grower and shipper of chrysanthemums, as well as asters, since 1932, with a 
initial operation covering 6 acres in 1946, expanded his operation in 1952 by 
acquiring 1214 additional acres in the Mountain View area. He emphasized that 
increased cost in transportation eauses a drop in volume which affects virtually 
90 percent of the output, which represents approximately 700 boxes in 1953 
He has been shipping cooperatively, as a member of Bay Area, since 1949, which 
enables him to keep a close contact on his shipments in cooperation with other 
members and has realized substantial savings over common-carrier air-freight 
forwarder service. 

(h) Alfred G. Enoch, of Los Altos, Calif., also a member of Bay Area, empha- 
sized the need for cooperative shipping arrangements for the floral industr) 
He stressed the importance of more direct liaison with the direct air carrier 
through an association in which he is a member and as such can better control 
and coordinate the shipment of his flowers. In his opinion, the air freight 
forwarder stands as an unnecessary middleman, where his flower shipments are 
concerned and compels him to deal with two heads when direct negotiations 
would be more effective. In his words, when the air freight forw arder — 
flowers to the direct air carrier, he, the forwarder, is the shipper and it i 
him that loss and damage claims and overcharges and undereharzes are Tf 
solved. As a member of Bay Area he maintains a closer and more direct super 
vision of every phase of his shipping problem resulting in savings in the iti 
cost of the transportation and has reduced, if not entirely eliminated the 
objections above mentioned. 
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(i) John Nuckton, of John Nuckton, Inc., Santa Clara County and San Fran- 
ejsco, Calif., emphasized that the matter of shipping flowers by air is just one 
phase of marketing and selling flowers. While air transportation opened up 
new markets, the cost is an important item since it is reflected in the cost of the 
merchandise either to himself as the producer-shipper or to the consignee as a 
distributor, either wholesale or retail. 

Organized and associated with other growers and shippers of flowers on a 
cooperative basis, he can hold such charges and transportation costs to a 
minimum or within such margin as enables him to market his flowers. He, too, 
emphasized the need for cooperative shipping by air, the loss of which would 
result in a diversion to surface carriers by rail or truck. This would again 
result in a curtailment or limit in the area that can be adequately serviced by 
surface carriers. 

The following additional witnesses, not members of Bay Area as flower 
growers or producers, submitted direct testimony : 

(a) William H. Enomoto, of William H. Enomoto, Inc., secretary of the 
Flower Grower Research Committee of the California State Florists Associa- 
tion, and chairman of the flower grower section of San Mateo County Farm 
Bureau Federation. 

Mr. Enomoto submitted an exhaustive review of the benefits to the floral 
industry in California, particularly the livelihood of some 1,100 commercial 
fower growers and several times that number of employees of which his research 
committee and the flower grower section of the San Mateo County Farm Bureau 
Federation made a detailed study, of which only 3 percent of the operators 
had as much as $100,000 in production, emphasizing that some 79 percent are 
small growers and producers. This group particularly is in need of cooperative 
shipping arrangements such as is afforded by membership in Consolidated Flower 
Shipments, Inc.—Bay Area, where specialized service with know-how is made 
available on a cooperative basis. Precluding the right of cooperative shipping 
could seriously affect, if not destroy the well-being of one-half of the agricultural 
income of San Mateo County and one-sixth of the agricultural income of Alameda 
County, etc.; relegating the movement of cooperative shipping of flowers and 
decorative greens to surface carriers, would result in reduction and consequent 
loss of markets to the industry. He supports the development and growth of 
the agricultural industry, particularly flowers and decorative greens, through 
such cooperative effort as Consolidated Flower Shipments, Inc.—Bay Area. 

(b) John C. Barulich, chairman, transportation committee, California State 
Florists Association and the executive-secretary of Consolidated Flower Ship- 
ments, Ine-—Bay Area, testified in support of an exemption to the shipping asso- 
cations maintained on a cooperative basis and spoke in favor of the early 
enactment of legislation directed toward this purpose, and distinguished an 
otherwise acceptable common-carrier freight-forwarder service to the general 
public as against the needs and requirements of a cooperative shipping associa- 
tion made up of producers of highly perishable commodities such as cut flowers 
and decorative greens. 

(c) Edson Abel, Esq., attorney and assistant director of the Public Utilities 
Department, California Farm Bureau Federation, submitted a statement of the 
position of the California Farm Bureau Federation, which is extracted at 
length herein: 

“The federation is composed of 53 county farm bureaus with a membership of 
more than 60,000 farm families who are engaged in the production and market- 
ing of over 80 kinds of agricultural commodities and many of these farm families 


are engaged in floriculture and the production of flowers as a means of liveli- 
hood. 


“The California Farm Bureau Federation is maintained on a voluntary annual 
basis by California farmers for the purpose, among other things, or represent- 
ing, protecting, and advancing the economic interests of the farmers of California 
and for that purpose I have represented the federation since 1924 before many 
Federal, State, and local official agencies. 

_ “Speaking for the federation, we are vitally interested in securing admin- 
istrative recognition of the cooperative marketing of cut flowers which is a 


major agricultural activity in several of our counties. The federation has al- 
ways recognized the advantages of cooperative marketing in which an organiza- 
ton created by agricultural producer acts for the individual producers to 
their advantage and without prejudice to the public interest. The laws of 


California give recognition to the public advantages of this type of org 


: ganiza- 
tion and encourage its use. As we read the Federal statutes, they also show 
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an appreciation of the advantages to the public interest accruing from agri 
cultural cooperative marketing agencies. 

“In keeping with this appreciation of such agencies we believe that it woulg 
be a serious mistake to curtail or interfere with the operations of such agencieg 
by administrative regulations. We cannot see that any such action would do 
other than go counter to the policy of the statute to promote ‘adequate, 
cal, and efficient service by air carriers.’ ” 

In the course of the hearing, it was developed that the California Farm Bureay 
Federation and the branches thereof representing Contra Costa County, Alameda 
County, San Mateo County, and Santa Clara County, support the position ne 
cooperative shipping associations and in particular the 38 members of Consoli- 
dated Flower Shipments, Inc.—Bay Area, and favor the enactment of H. R. 631 
into law. This bill, sponsored by Congressman J. Arthur Younger, of California, 
amends the Civil Aeronautics Act of 1938 “to exempt operations in the trans. 
portation of livestock, fish, and agricultural, floricultural, and horticultura] com. 
modities from the act and from regulation by the Civil Aeronautics Board there. 
under.” It was introduced July 15, 1953, and hearings were held on April 7, 
1954. Because that legislation represents what we believe to be an equitable 
solution to our problem and because it was introduced last year, interested flora 
groups have adopted resolutions endorsing that bill. These resolutions urge ip 
principle the proposal we are advancing at this time the exemption of nonprofit 
cooperatives of growers and shippers in air transportation. Accordingly, all reso. 
lutions endorsing H. R. 6310 can be taken to indicate support of our recom. 
mendations at this time. 

Further, the Northern California Carnation Growers Association and the Cali- 
fornia Chrysanthemum Growers Association, representing growers and pr 
ducers of their respective species of flowers, have all passed resolutions jn 
support of the principle of exemption for cooperatives, thus permitting nonprofit 
cooperative shipping associations such as Bay Area to function free of regula. 
tion. Also, the California State Florists Association has passed a resolution 
representing some 600 members with a grower research committee, of which 
Mr. Enomoto was chairman, covering some 1,100 growers and producers of 
flowers, urging the speedy enactment of exempting legislation. 

in summary, the testimony and evidence submitted in docket No. 5947 befor 
the Civil Aeronautics Board, and which we submit in this statement in support 
of an exemption provision such as that contained in H. R. 6310, in favor of the 
transportation of agricultural commodities, including horticultural and flor 
cultural products, was as follows: 

A sound economy in the development and growth of the floral industry in 
California has been enhanced by cooperative activities, particularly in the matter 
of production and transportation of flowers and decorative greens by air carrier 

The vagaries of time, distance, and climatic conditions create such problems 
and seasonal trends in the production, shipping, and distribution of a highly 
perishable commodity such as flowers and decorative greens as to demand super- 
vised and coordinated cooperative activity in arranging for the air transportation 
and distribution thereof. Without this cooperative action for such a commodity 
the production and marketing of cut flowers would be so seriously affected as | 
prejudice the producer, shipper, direct carrier and ultimate consumer alik 
The experience of the members of Consolidated Flower Shipments, Inc.—Ba) 
Area has clearly demonstrated that solution of such problems can best be assured 
with any degree of accuracy only through cooperative shipping. Particular!) 
is this true in the matter of available airlift on common carrier schedules and 
special charter flight operations properly coordinated during seasonal peak 
periods necessary to relieve pressure upon available space in common carrier 
schedules. 

In transporting such a highly perishable commodity as cut flowers and decora- 
tive greens, no reliance can be placed upon a haphazard, independent or inter- 
mediate operation, normally afforded through the medium of a common carrier 
air freight forwarded handling general commodities indiscriminately for the 
general public. 

The flower grower must so coordinate the growth, cultivation, production, and 
shipment of his flowers and decorative greens to meet customed demands that 
his arrangements for the shipment of such a commodity becomes an indispensable 
link in the entire effort from producer to consumer. Only cooperative shipping 
arrangements organized by the producers themselves are capable of affording the 
personal, and detailed and qualified supervision necessary to meet such require 
ments. The added cost resulting from an air transportation service undertaken 
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for profit by an air freight forwarder, presents an adverse competitive problem 
hich, as to the producer, would result in curtailment of production and reduc- 
son in marketing and distribution to a restricted area, generally defined as “west 
of the Rocky Mountains,” in many instances limited to only those areas which 
wrface carriers, either rail or truck, could afford with a minimum time lapse 
from packing to distribution of only 24 to 36 hours. 


In conclusion, the denial of the opportunity to the producer-shipper to ship 
his products by air through cooperative action will reduce the air traffic potential 
for the direct air carriers with whom the cooperative deals as a shipper, and 
yould limit the area of marketability of the farm products involved, namely cut 
fowers and decorative greens, 


We respectfully submit that it is to the interest of the continued, favorable 
jevrelopment of the floral industry and of the air freight traffic potential that 
seak for the inclusion in any revision of the Civil Aeronautics Act of 1938 of 
ypress exemption provisions for cooperative operations in air transportation of 
foricultural and horticultural commodities. 

The exemptions provided in surface transportation as a matter of public policy 
ng established should now be recognized by specifically writing into the proposed 
yew law relating to air transportation the same exemptions for agricultural, 
foricultural, and horticultural products. 


The CuarrMAN. You may proceed and explain this in any way you 
‘are tO. 


STATEMENT OF ANTONIO J. GAUDIO, COUNSEL, CONSOLIDATED 
FLOWER SHIPMENTS, INC., BAY AREA 


Mr. Gaupto. My name is Antonio J. Gaudio. I am an attorney at 
law with offices at 305 Linden Avenue, South San Francisco, Calif. 

[am counsel for Consolidated Flower Shipments, Inc.—Bay Area, 
and I am appearing here as spokesman in its behalf in support of 
appropriate amendments to be included in Senate bill 2647 as is de- 
veloped in my statement. I would like to briefly summarize our pur- 
pose in proposing these amendments. 

The Cuarrman. That will be fine. Go ahead in your own way. 

Mr. Gaupio. At the outset, I wish to express my appreciation to the 
chairman and the committee for according me this opportunity. We 
vere attending another matter in Washington involving the same 
question before the House Committee on Interstate and Foreign Com- 
merce. 

The CuatrMan. Is there a separate bill up in the House? 

Mr. Gaupro. Yes, there is, Mr. Chairman, and that bill is H. R. 
6310 and is mentioned in this statement. 

We appeared yesterday before that committee. Our presence here 
afforded an excellent opportunity, with the indulgence of your com- 
nittee, to appear at this time and I wish, on behalf of myself and my 
client, to express our appreciation. 

In brief, our purpose in suggesting and recommending an amend- 
ment or appropriate revision or inclusion of such appropriate amend- 
ments or revision in any pending omnibus bill such as Senate bill 2647 
exemptions is the same—in fact, I might say identically the same— 
as are now contained in the surface carrier acts, known variously as 
the Interstate Commerce Act, the Motor Carrier Act and the Freight 
Forwarder Act. 

The reason is, at least so far as Consolidated Flower Shipments, 
Inc—Bay Area, the people I represent—is that as we have analyzed 
the statutes and the policy of the Senate and the Congress, to afford 
ertain exemptions, particularly in the handling of agricultural com- 
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modities, and as I use that term I refer to the usual definition bot} j 
existing statutes and as construed by the courts. 

I might say that that includes by recent amendment to the | 
state Commerce Act horticultural and floricultural commodities 

The Cuarrman. Tell us how you operate. 

Mr. Gavpio. We operate as a nonprofit cooperative association or- 
ganized under the Agricultural code of the State of California. Ip 
that form we, pursuant to that charter or articles of incorporation, 
arrange for the shipment of flowers, cut flowers and decorative greens 
in interstate commerce. In so doing we arrange for such transporta- 
tion by all forms of carriers, both rail and truck on the surface, as well 
as in air. 

The Cuarmman. You handle no other products except those of your 
own members? ' 

Mr. Gaupto. None, and we handle no other products than flowers 
and decorative greens. 

We are confronted with the, if I might say, anomalous position of 
being in a position and having the opportunity under the existing 
law as to surface carriers to perform this service for ourselves on 
nonprofit basis by truck or by rail, but are precluded, apparently, 
and have been ordered to cease and desist from so doing by the Civil 
Aeronautics Board in air transportation. 

We feel that in the agricultural field at any rate there should be 
uniformity in treatment of the transportation of agricultural com- 
modities by all media of transportation. 

The principle has long been established and as applied to air trans- 
portation we see no distinction, if there be any, to impress any differ- 
ent rule in the service performed by our members for air. 

The Cuamman. What is the rule that the Civil Aeronautics Board 
is applying to that? 

Mr. Gaupio. The Civil Aeronautics Board has ruled that in so 
doing, in arranging for the transportation, consolidation, pick up by 
truck and shipment and the ultimate distribution to our consignees, 
consignees of our members, that we are engaging in the common 
carriage for compensation or hire. 

The Cuatrman. As a freight forwarder? 

Mr. Gavupio. As a freight forwarder. That classification as a 
freight forwarder is not specifically defined by the existing statute 
in the Civil Aeronautics Act of 1938, as amended, but the Civil Aero- 
nautics Board, by rule, defined a freight forwarder as any person 
who engages, for example, in the service we perform for our mem- 
bers and then classes such freight forwarder as an indirect carrier, 
and so concludes that any such is common carriage and must be 
undertaken only pursuant to, for example, a letter of registration at 
this time or any other regulating authority which the Board may see 
fit to require in the future. 

The Cuarrman,. Are there any other freight forwarders operating 
in the freight field ? 

Mr. Gavupro. At the moment? 

The Cuatrman. Yes. 

Mr. Gavoro. Historically there has been only one to our knowledge, 
Airborne Freight Forwarding, Inc., that offers service to anybody. 

The Cuarrman. To anybody, whether they are a member of the 
cooperative or not? 
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\r. Gaupio. Yes. He is a common carrier holding a certificate, a 
iter of registration for any commodities, including flowers. He is 
the only sy although there are 4 others on the west coast, 2 with 
wencies In San Francisco, and none of them except Airborne Freight 
F natin Inc., offer a service on flowers. 
[he CHAmRMAN. Do you ask for an exemption on the basis that you 
re dealing with an agricultural product, or are you asking for the 
oes on on the basis th: at you are a cooper: ative ? 
\r. Gaupio. That we are agricultural. The first provision of the 
sist g exemptions in the Freight Forwarder Act with respect to 
well perative associations as to agriculture and as to property with 

respect to which service is performed when it consists of ordinary 
— hivest or ock, fish, including shellfish, agriculture, including horticultural 
| loricultural commodities, not including manuf: 1etured products 


{ 


wera hereof. That is a commodity exemption which has been carried for- 
rd i the surface carrier acts. 
n of e feel that such a provision in air transportation in any omnibus 
ting ill is re quired in the interest of uniformity of treatment of agricul- 
= tural | roduets in interstate commerce. ' 
necessarily concluded that in many instances agricultural 
ducers will form on a cooperative basis such as we are, and as such, 
hipping association of agricultural products, so that in practical 
t both a commodity exemption such as I have described, as well 
| shipping association’s exemption would serve our requirement, 
hut our emphasis to this committee is the agricultural phase of our 
operation. 
flor. ‘TheCHamrMAN. Are there many other agricultural products shipped 
by air than flowers ? 
Mr. Gaupio, Not on any organized cooperative basis. 
The Cuarrman. Not very extensively ? 
n so Mr. Gaupto. No. There are some special operations, seasonal 
p by ex! ibitions, and things of that sort. 
nees. senator Scworrret. I would like to get more clearly how you 
mon a ually opsavie, I take it you are properly and legally organized 
nder the Cooperative Act? 
Mr. Gaupro. Yes, sir. 
on 3 Senator Scuorrre.. Of your own State? 
atute Mr. Gaupto. Yes, sir. 
\ero- Senator ScHorrre.. Do you operate on a fixed fee basis? 
sraon Mr.Gaupto. Yes, sir. Our basis of operation in order to defray the 
nem- ‘iation expenses which consist of the consolidation work, that is, 
rier, wring the shipping documents and manifests for the membership 
st be ait pments on a consolidated bill and then tendering the one lot to the 
on at direct carrier who then cut the carrier bill. For that part of the service 
y see We fix a flat fee of 5 cents per box, and in our experience, subject to 
; wme extraordinary charges, that had been adequate to defray our 
ating expenses. We recover that in effect through our membership tender- 
ing boxes to us which we arrange by local dray age with a contract for 
pickup, drayage, and terminal services to the airports by air port dray- 
ige companies, and in so doing charge a flat pickup charge of 55 cents 
edge, yer box, plus the 5 cents consolidation charge to defray association 
body. expenses. 
f the Then the executive secretary of Consolidated Flower Shipments, 
lnc—Bay Area, who, in this case, is John C. Barulich, who is the 


oard 
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sole proprietor of the truck firm, Airport Drayage Co., that per. box 
forms our pickup service for us, arranges for the consolidation, tend. fra’ 
ers to the direct carrier of our shipments on the consolidation, super- un 
vision, routing and all of the neeessary supervision to insure ultimate T 
delivery of the flowers to the customer, including forwarding fro) S 
our distribution points by surface carriers, if necessary. : [ 

In short, the cost to our members is made up of the prorated air you 
carriers’ rate, plus 5 cents per box, plus 55 cents per box for the truck. ) 
and that is all. nt 

Senator ScnorrreL. How do you consign those shipments? Arp nit} 
they under your name? int 

Mr. Gavupio. The consolidation shipments move under Consolida. Q 
tion Flower Shipments, Inc.—Bay Area, as consignor and our co. toh 
tract drayman or agent at break-bulk points as consignee, who, under | 
our contract, is then obliged to deliver local component parts of th \ 
shipment or delivery to other carriers for beyond movement, and j; T 
many instances that goes either by truck or railway express to easter mill 
points beyond, say, Chicago, St. Louis and Kansas City. ] 


Senator ScHorrreL. Do you take title to any of these commoditie: Go! 
at all? 
Mr. Gaupto. No,I donot. We do not, I should say. ST! 
Senator Scnorpret. Who arranges the collection? Do you arrange 
for the collection of the charges? 
Mr. Gaupto. If it is on a collect basis, the consignee pays the fil] \ 
transportation charges to him, namely, the proratio of the air carrier’ 
charge and the 60 cents a box which I just mentioned, and any delivery 10 
charges of the local drayman at destination, and the air carrier or air ! 
transport part of the charges are remitted by the direct carriers | 
Consolidated Flower Shipments, Inc.—Bay Area, of 60 cents per box. $10 
And from that accumulation of funds, Consolidated Flower Ship. for 
ments, Inc.—Bay Area, pays Airport Drayage Co. for the performance or 
of the pick-up, delivery, and terminal service. pos 
Senator ScHorrret. Do you have any special contracts with the air sha 
carriers as such on arry reduced fee basis on volume or anything of that in} 
type 2 lal 
Mr. Gavupio. No, sir. All our shipments move at the regular, pub- 
lished tariffs of the direct air carrier. And our consolidation ship- tha 
ments, that is prorated among the consignees on a per-box basis. alr 
On consignment shipments that cost is charged back to the mem- fro 
ber as shipper. 
Senator Scuorpret. In other words, as I get it you are performing 4 sin 
service for your consolidated or cooperative groups, members, is that Ip 
correct ? ho 
Mr. Gavpto. That is correct. We do not perform any such service agi 
nor do we undertake to do so, and are prevented from doing so under ‘Ol 
our articles for any other person than our members. Suc 
Senator Scnorrren. I wanted to get that in the record. tin 
Mr. Gavpio. Membership, I might say, is qualified to producers of gr 
horticultural products and requires a payment of initiation fees and | 
annual dues and whatever expenses and operating expenses of the s- or 
sociation may require as may be required or ordered by the board of Sor 
directors from time to time. to 
I might say prior to the extended litigation involving our associs- 
tion and the extraordinary expenses in that connection, the 5 cents per Co 
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per- box was adequate. The extraordinary expenses have had to be de- 
tend. frayed by personal, direct contributions of the members to a defense 
uper- reat : : 
imate The CHarrMAN. Do you have any questions, Senator Pastore ¢ 
fron Senator Pasrore. No, Mr. Chairman. 
. fhe CHAIRMAN. You have submitted a suggested amendment, have 
you 
Mr. Gaupro. I have not specifically done so, other than the notation 
y this statement, and I did it in haste when I was given the opportu- 
nity to appear here, and with the chairman’s permission I would like 
n opportunity to further consider S. 2647 and if there are any other 
wlifieations which I feel appropriate in our purposes I would like 
ohave that opportunity. 
The CHAIRMAN. We will be happy to have you do that. 
Mr. Gaupto. Thank you. 
oc CHARMAN. If there are no further questions, thank you very 
1, Mr. Gaudio. 
rh next witness will be Mr. James Bonaccorsi, representing the 
Golden Gate Wholesale Florists, Inc. 


STATEMENT OF JAMES BONACCORSI, PRESIDENT, GOLDEN GATE 
range WHOLESALE FLORISTS, INC. 


he full Mr. Bonaccorst. My name is James F. Bonaccorsi. I am the pres- 


rTier’s lent of the Golden Gate Wholesale Florists, Inc., whose address is 
eliver 1000 South Bs iyshore, San Mateo, Calif. 


‘or air J —, I appreciate the vital importance of this compreher sive 
‘jers | ne do not feel qualified to comment on the technical provi- 
er box. sions of this 177-page bill. Because of my personal involvement in the 


* Ship- flower ey in California for more than a quarter of a century, 
rmanice however, I do feel qualified to comment on certain aspects of the pro- 
na measure which relate to the flower industry. Specifically, I 
the air ull confine my remarks to a recommendation urging exemption in 
of that ny new law relating to air tr unsportation of nonprofit cooperatives 
handling cut flowers and decorative greens. 
r, pub- Under the present act, the Civil ‘Aeronautics Board has concluded 
n ship- that nonprofit cooperatives organized to aid its members facilitate 
is. ur transportation of cut flowers and decorative greens are not exempt 
@ meli- from the Civil Aeronautics Act and from regulations by the Board. 
We submit that this is an improper interpretation of the law, 
‘ming a since We are operating in air transportation as do agricutural co- 
is that operatives in surface transportation. We argue that there should be 
no distinction made between air and surface transportation insofar as 
service agricultural products, which include floricultural and horticultural 
o under commodities, are concerned, for the primary purpose of cooperatives 
sich as Ours is to provide benefits to our members while at the same 
time enabling the public at large to enjoy more flowers and decorative 
ncers of greens in homes and in offices than ever before. 
‘ees and To establish my point, I would like to outline a brief history of my 
the as organization, the Golden Gate Wholesale Florists, Inc., and summarize 
oard of some of the benefits I receive as a member of a cooperative dedicated 
to the publie good. 
associa: I have been in the flower business for approximately 26 years, 
ents per covering practically every phrase of the floral industry. I operated 
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under the fictitious name of Golden Gate Wholesale Florist wp to ti, 
end of December 1944. At that time, a merger took place betwee, 
Chester Street Nursery and Franzoia Nursery and Golden Gate 
Wholesale Florists, which became final on July 25, 1945. Golden 
Gate Wholesale F lorists, Inc., has since acquired 70 acres of land a 
Half Moon Bay, 10 acres in Belmont, and 40 acres in Colma, all sity 

ated in the county of San Mateo, Calif., aggregating approxim: tely 
130 acres under constant cultivation. 

The Golden Gate Wholesale Florists, Inc., now employs regular 
approximately 40 people. During our harvest season we employ an 
additional 15 or more seasonal workers. 

Recently we built to our specifications, a shipping department at 
1000 South Bayshore, San Mateo, Calif., covering 17,000 squ: re feet. 
In our shipping department at said location, we have approximately 
1,000 square feet of floor space iceboxes. We specialize in. field 
grown flowers, calla lilies, all varieties of commercial daisies, iris, 
daffodils, and also all varieties of heather, of the early to the Jat 
varieties, commercial eucalyptus and acacia. 

During the nursery’s unproductive period, our shipping depart- 
ment ships, in considerable volume, beauty asters, grown by Chines 
growers, and all commercial varieties of chrysanthemums, pom poms, 
grown by Chinese, Filipinos, and Japanese on the peninsula as far 
south and including Santa Clara County. The flowers just mentioned 
are for the most part shipped from July to November of each y 

In aonnere with the movement of production through the ( 
nese, - Japanese, and Filipino growers alone, this represents a move 
ment bv air of approximately $200,000 worth of flowers throng! 
Golden Gate Wholesale Florists. 

Because of the extreme perishability of our commodity and the ex- 
traordinary handling and attention due to the seasonal production and 
the effect of distance, time length and weather conditions against 
the saleability of our product at destination, we, in the Golden Gate 
wholesale Florists felt it necessary to form an association of shippers 
confronted with the same problems as we, on a cooperative inn, SO as 
to hold costs to a minimum and assure better and more profitabl 
marketability of product. 

Following the initial organization of Consolidated Flower Ship- 
ments, Inc.—Bay Area, to ‘which we subscribed as a charter member 
for the reasons stated above, we have found from our own experience 
that our participation in the cooperative shipping arrangements which 
we accomplish through bay area are indispensable and essential to 
sound economy in the production, shipping, marketing, and distribv- 
tion of our product. 

We consider the bay area operation and service as an indispensable 
phase of our own shipping department, which, except for the coopera- 
tion of the other flower growers and producers, which comprise the 
membership in the bay area, we would be unable to handle on an indi- 


vidual basis. Bay area services are geared to meet our own seas sonal : 


demands and those of our members and the services performed by bay 
area have never been equaled in our experience by any common ¢ arrier 
air freight forwarder. Our experience has proved, and no one cal 
deny, that an association of such as bay area which specializes 10 
handling only one such perishable commodity, can perform the spe- 


cialized services which we require without charging premium rates, 
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pecause it operates on a nonprofit basis. On the other hand, due to the 
perishable nature of our products, if he is to realize a profit in his 
venture, @ common carrier air freight forwarder must charge a 
premium rate, ; 

Our bay area cooperative can perform the services by prorating the 
actual transportation costs of the direct carriers. It is simple logic 
and A B C mathematics that the difference between such direct car- 
rier transportation charges, which bay area prorates among its mem- 
bers, and the air freight forwarder common carrier rates, represent a 
substantial saving to ‘the floral industry. This may mean less money 
to the air freight for warder but that is not our concern, since we have 
no desire to enter the air transportation field for profit. 

These savings in transportation costs, which are reflected in the 
costs of the merchandise landed in eastern territory, have enabled us 
to continue moving a substantial volume of flower shipments by air. 
lf the floral industry, whether it be the shipper as a bay-area member 
or the receiver or retailer at the other end, is forced to add as much 
as $1.50 or $2 per box to the cost of the merchandise, it will result, as 
our experience has proven in the past, in a diversion of a substantial 
volume of traffic back to surface carrier and take it away from the 
air lines. 

Senator Pastor. May I interrupt, Mr. Chairman? 

The CHatrMAn. Senator Pastore. 

Senator Pasrorr. How large is a box? 

Mr. Bonaccorsit. The standard flower shipping boxes are 3 feet 
long, but we refer to them as 3-foot, 4-foot, and 5-foot boxes. The 
cther dimensions are 20 inches wide and 10, 11, or 12 inches deep and, 
as I said, 3, 4, or 5 feet in lenght. That is the standard three sizes 
of boxes that the floral industry uses for shipping their flowers. 

Senator Pasrorr. Thank you, sir. 

Mr. Bonaccorst. We of the floral industry in California, wel- 
comed the air freight service by the direct carrier, simply because 
it opened new markets throughout the United States which we were 
unable to reach competitively ‘by surface carriers. 

Reverting back to surface carriers would retard this development 
of the floral industry to what it was prior to 1946 and confine our 
produc tion and marketing to the area which would be available 
through the use of slower surface carriers and thereby deprive us of 
the more distant markets which we are able to reach through the 
medium of an expedited air transportation service which we have 
accomplished through the bay-area cooperative. 

Senator Griswotp. Mr. Chairman, may I ask a question ? 

The Cuarrman. Senator Griswold. 

Senator GriswoLp. Who do you refer to as a direct carrier ? 

Mr. Bonaccorst. The direct carriers are the airlines which trans- 
port our products from airport to airport or station to station, as it is 
many times referred to. 

; Senator Grisworp. You mean as an adjunct to their passenger serv- 
ice, or it might be a freight carrier ? 

Mr. Bonaccorsi. Both. 

Senator GriswoLp. So the words “direct carrier” mean both ? 

Mr. Bonaccorst. The combination passenger-freighter plane, and 
the actual plane that carries exclusively freight. 
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I am of the opinion, based upon my own experience, that without 
the benefits and opportunity which we receive through cooperative 
shipping associations, there would be a diversion or shrinkage of 
approximately 25 percent or more of the present volume of flowers 
shipped by air from the State of California. 

This would not only deprive the airlines of needed traffic, but would 
result in a serious economic detriment to the floral industry in the 
State of California and would involve curtailment of our own produc 
tion, loss of investment capital in greenhouses, plant equipment and 
facilities, not to mention the reduction of employment now maintained 
to meet our present and future marketing requirements. 

To exemplify the opinion above expressed, I would like to state that 
consolidation of shipments is not the sole and exclusive service whic; 
we seek to accomplish with the cooperative association so as to reduce 
transportation costs. The overall bay-area service, which consiste tly 
supports and increases the movement of the flowers by air, inc ludes a a 
highly specialized trucking service to the airport. This truck servic 
is accomplished under a master contract with the airport dr: ayage 
company for services within a radius of some 45 to 50 miles from the 
International Airport. The truck service is scheduled to meet the 
individual demands and requirements of the members of the associ- 
ation—this includes pickup at each individual ranch or loading point— 
and is so coordinated with the bay-area association as to meet the 
direct air carrier schedules, which on a daily basis occur at odd hours 
and cannot be satisfactorily serviced by common carrier truckers. 
In addition, the bay-area association cooperative activity enables 
the members to accomplish charter flight operations during peak | 
day seasons, when normal common carrier air facilities will not me: 
their marketing requirements. This again necessitated specialized 
truck transportation services and handling services. These cart T 
flight operations, including the specialized truck service to meet char- 
ter flights, are accomplished during the hours from midnight to 6 
a. m. of the particular day, so as not to interfere with the normal 
shipping schedules of: both our members and the common carrier 
airlines. 

In conclusion, I wish to acknowledge as the benefits and savings 
effected in cooperative shipping arrangements to the various members 
of bay area become better known and appreciated throughout the floral 
industry, it is only natural that other flower growers and ship pers 
simil: arly situated and seeking to acquire the same benefits and savings 
as the records have demonstrated herein, have applied for and upon 
duly qualifying under the articles and bylaws have been admitte + to 
membership in bay area. To date, our membership consists of : 
members in good standing, all of whom have been qualified to mem- 
bership in accord: ince with the limitation set forth in the bylaws and 
the articles of incorporation. The increase in membership is perhaps 
the most potent single factor which demonstrates not only the need 
but the benefits to be derived from cooperative shipping arrangements 
in the floral industry. Necessarily, this has resutled_in incre: ased ton- 
nage and traffic to the air lines as direct carriers. It also means in- 
creased production activity in the floral industry in California and a 
sound and economic development of our marketing and distribution 
activities in destination territory. 
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As an indication of sentiment among my fellow Californians in 
the flower industry, may I state for the record that many of them as 
‘ndividuals and as members of various organizations have gone on 
record endorsing a bill introduced in the House of Representative by 
Congressman J. Arthur Younger of ¢ ‘alifornia which would exempt 
operations in the transportation of livestock, fish, and agricultural, 
doricultural, and horticultural commodities from the Civil Aero- 
nautics Act and from regulation by the Civil Aeronautics Board. 

Since Senator Pat McCarran has introduced his comprehensive 
bill, we have not had an opportunity to specifically by resolution urge 
pon this committee an amendment prov iding an exemption for non- 
profit cooperatives engaged in floricultural and horticultural enter- 
prises. I believe, however, that previous resolutions approving the 
Younger bill can be taken as an expression of their sentiment in re- 
vard to the pending legislation. 

I shall not suggest any specific language to this committee which 
would provide the exemption we seek. I believe that language iden- 
tical to that contained in the Freight Forwarders Act and jin the Motor 
Carriers Act relating to exemptions to agricultural cooperatives will 
provide the precedent we propose in this new bill and we urge this 
committee to study this language as an indication of congressional 

intent in the operations of agricultural cooperatives. 

Our requested exemption is to provide consistency in the treatment 
of agricultural cooperatives in surface and jn air transportation. In 
justice to those of us who utilize air transportation, we urge this com- 
mittee to extend the same exemptions to nonprofit cooperatives in air 
transportation as are presently extended in surface transportation. 
We ask for no special privileges, only the same consideration as is 
given to surface transportation as a matter of public policy. 

The CHarrMAN. Thank you very much, Mr. Bonaccorsi. 

Mr. Bonaccorst. I would like to take this opportunity to thank 
the committee for giving me this opportunity to testify. 

The Cuamman. How many such cooperatives operate in California, 
do you know ? 

Mr. Bonaccorsr. There are only two, to my knowledge. 

The Cuamman. How are other flowers shipped? Is it directly 
from the producer to the consignee or are all the flowers shipped out 
of California shipped through these two associations? 

Mr. Bonaccorst. I should say that there jis a percentage of flowers 
in California shipped through the airborne freight flower traffic, who 
also handles a percentage of flowers grown in California, if that an- 
swers your question. 

The Cuarrman. Are there any individual producers or growers 
who themselves ship to their own markets ? 

Mr, Bonaccorst. I believe there is. They deal directly with the air 
carrier. 

The Cuarrman. How many people are there in California engaged 
in the production of flowers for the market ? 

Mr. Bonaccorst. In California I do not think I have the figure, but 
I would say northern California, when we were seeking to answer a 
question I remember a figure like 275 or 300 flower shippers in our 
area, the bay area. 

The Carrman. That is the northern area ¢ 
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Mr. Bonaccorst. Yes, sir; this figure was obtained by our researc} 
department of our State association. 

The Cuarrman. Are there any questions, Senator Schoeppel ’ 

Senator Scnorrre.. You heard the previous witness testify here anq 
you really go beyond the service type of activity for your members. 
Your members are producers and through your cooperative organiza. 
tion you render this additional service? 

Mr. Bonaccorst. That is correct. 

Senator Scnorrret. Whereas the witness before was in reality per- 
forming a particular service, as I gathered from his testimony? 

Mr. Bonaccorsi. I probably did not quite understand your question, 
This is a specialized service because of the nature of our product, 
which is perishable. It requires special handling by the trucker in 
the first instance who first picks it up from our business establishments 
or farms and properly stacked in proper trucks that will keep these 
boxes straight in the truck so that the bottom box does not get crushed, 
there are no mixed loads, strictly all flowers on each shipment. And 
that requires specialized handling. You cannot take it and throw it 
like hard freight and throw it on the truck. You have got to pick 
them up and lay them on the truck and stack them properly. 

Senator ScHorrre..Who takes title on the flowers? 

Mr. Bonaccorst. The shipper. 

Senator ScHorrret. You would be the shipper? 

Mr. Bonaccorst. Yes. 

Senator ScHorrre.. Do you buy them from your members? 

Mr. Bonaccorst. No. Iam a producer of flowers. 

Mr. Gavupio. There is no distinction between Mr. Bonaccorsi and 
myself. Mr. Bonaccorsi isa member of the Consolidated Flower Ship- 
ments, Inc., bay area, and so my statement on the cooperative basis 
speaks for him, too, as a member of the association. 

Senator Scuorrre,. Thank you. You may proceed, Mr. Bonaccorsi. 

Mr. Bonaccorst. Your question was if we hold title of the flowers, 
and to that question I said “Yes.” Iam a producer of flowers. We 
have 130 acres under constant cultivation and we specialize in field- 
grown flowers. 

During our unproductive period we buy from the Japanese, we buy 
from the Chinese, and we buy from the Filipino growers, who spe 
cialize in asters and chrysanthemums. 

Senator Scuorrret. And they are not members of your association! 

Mr. Bonaccorst. That is correct, and we buy the flowers from them 
and ship them throughout the United States. 

The CHatrman. Do you by them individually or through the 
cooperative ? 

Mr. Bonaccorst. Individually, that is right. 

Senator ScHozrret. Suppose you have a loss in shipment. Does 
your association follow it up, following through the claim to see that 
distribution is made through your organization? 

Mr. Bonaccorst. The first question was, Does the association assume 
any liability. The association does not assume any liability whatso- 
ever. 

Secondly, claims: The association will assist its members in proc- 
essing the claims. That is a service, an additional service which the 
association performs for the members at their option if they so desire. 
Some members feel they would like to file their own claims with the 
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direct carrier for personal reasons, and many of them, like myself, file 
(brough our association. 

Senator GriswoLp. You speak on behalf of some type of exemption. 
What effect would that have on you if that were adopted ¢ 

Mr. Bonaccorst. What effect it would have on us? 

Senator GriswoLp. The one you say was introduced in a bill by 
Congressman Younger. Would that reduce the charge? What 
economic effect would it have on your business ? 

Mr. Bonaccorst. It would allow us to continue as a noncooperative 
organization, as we are already engaged. 

Senator Griswotp. Congressman Younger introduced a bill. What 
does that bill do? You say it exempts you from regulation of the 
Civil Aeronautics Board. What do you mean? Would the carrier 
give you a lower rate? Would they give you better service? Why do 
you want this bill passed? Why do you want this exemption put 
in the law ? 

Mr. Bonaccorst. Because Civil Aeronautics Board has rendered a 
decision to our association, a cease and desist order, and this decision 
was appealed in San Francisco, circuit court No. 9, which has granted 
usa stay of the order. If it were not for that we would have had 
to cease our operations. 

Congressman Younger’s bill would exempt us because of the nature 
of the product and because we are exempt on surface transporta- 
tion. We are seeking also to be exempted from air transportation. 

Senator Griswotp. What does this cease and desist order do? The 
Civil Aeronautics Board ordered you to stop shipping flowers? 

Mr. Bonaccorst. That is correct, by air we are so doing as a coopera- 
tive association, nonprofit cooperative association, that is correct. 

Senator Griswoip. Ali shipments by air? 

Mr. Bonaccorst. All shipments through the association, yes, sir. 

Senator Griswotp. What about the private individuals? 

Mr. Bonaccorst. There were no restrictions there. 

Senator Griswotp. What was their reason for their saying that as 
a cooperative association you cannot do it and the private shipper 
could ? 

Mr. Bonaccorst. We could not ship through our cooperative asso- 
cation. The cease and desist order, as I understand it, is that they 
feel that we are a freight forwarder. To our knowledge, we are not 
afreight forwarder. Do you see? 

Senator Grisworp. I see. They do not permit any freight for- 
warders to operate in the field of air transportation. 

Mr. Bonaccorst. I do not quite follow your question. 

The Cuarrman. You do not want to be a freight forwarder? 

Mr. Bonaccorst. That is correct. . 

The Cuarrman. Because as a freight forwarder you would have to 
file tariffs and be liable for the shipments? 

Mr. Bonaccorst. That is correct. We do not want to go into the 
transportation business, whether air, surface, or otherwise. 

The Cuarrman. Senator Payne, do you have any questions? 

Senator Payne. No questions. 

The Cuarrman. Senator Pastore? 

Senator Pastore. No questions. 

The Cuamrman. Thank you very much. 

We will now hear from Mr. John H. Geisse, aviation consultant. 
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STATEMENT OF JOHN H. GEISSE, AVIATION CONSULTANT 
Mr. Getssz. My name is John H. Geisse. I have been engaged } 
aviation activities in civil, military, and governmental service sinoo 
1917. From 1933 to 1950 I was associated with the Civil Aeronautic 
Administration and its predecessor agencies. My last full time posi. 
tion with the CAA was as assistant to the Administrator for Persona) 
Flying Development. 

First I would like to thank the members of this committee for per- 
mitting me to testify on S. 2647. The notice came to me only the 
day before yesterday, so I have not been able to prepare this present; 
tion as I would like to have done. 

May I first comment on what is probably a controversial section of 
S. 2647, the reestablishment of the Air Safety Board. I am reasop. 
ably familiar with its past history and I am inclined to believe that tie 
one mistake which was made before, and is repeated in this bill, is tha 
of authorizing the Safety Board to make recommendations for reg 
lations. With no responsibility for the promotion of aviation—ex. 
cept through increased safety, such a board can be expected to make 
recommendations which if accepted would seriously retard aviation, 
By so doing they would clear themselves of any responsibility for any 
repetition of the accident. 

However, this places the Civil Aeronautics Authority in a most wn- 
enviable position. It would be remiss in carrying its assigned duties 
if it accepted the recommendation and would be subject to severe con 
demnation if it rejected the recommendation and the accident oc 
curred again. I think this is what happened before, gentlemen. 

I am inclined to believe that an independent safety board could 
accomplish much in reducing accidents by an impartial determina 
tion of their causes and the conduct of special investigations and 
studies, but the making of recommendations as a result thereof is not 
at all essential to this accomplishment. I strongly recommend that 
it be deleted from their duties or privileges. 

I would also recommend that the salary of the members be raised 
to some figure which would attract competent personnel. 

With respect to title VI, Safety Regulation, I am firmly convinced 
that this title in the present law should be drastically modified but I 
do not see in S. 2647 the changes which I believe should be made. The 
entire concept of certification of airworthiness by the Federal Gov- 
ernment in my opinion should be abandoned. I speak from long ex- 
perience in aviation, both in and out of Government, when I say that 
the progress of aviation in this country has been definitely retarded 
by this form of regulation. It has discouraged rather than encouraged 
the development of better and safer airplanes. 

For the most part the detailed regulations of just how an airplane 
must be built to secure a Federal certificate of airworthiness spring 
from analyses of failures which have occurred. They are the result 
of hindsight rather than foresight and it seems to me that we can 
reasonably expect that the hindsight of the industry will be just as 
good as the hindsight of a Federal agency. vy be 

The contention of some that the Government agency is in a position 
to know more about these failures than is the industry and hence is in 
a position to regulate against their recurrence does not in itself justify 
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such regulation. ‘The information it possesses can be passed on to the 
industry just as well by means other than regulation. 

[ am thoroughly convinced that we could have safer airplanes 
queker and a faster growth of the personal aircraft industry if the 
Federal Government confined itself to setting up minimum standards 
of performance which all aircraft would have to meet and to the 
srounding of airplanes when it finds them to be unairworthy instead 
of requiring that all airplanes have a valid certificate of airworthi- 
ness issued by it. 

Any contention that manufacturers would build less airworthy air- 

craft if the requirement of obtaining an airworthiness certificate from 
the Government were removed overlooks, I believe, one very important 
factor. With a Government stamp of approval on its product the 
public rightfully assumes that it must be all right and any weaknesses 
which might have shown up previously would have been corrected. 
Without a Government stamp of approval no manufacturer would 
be able to survive if he lost the confidence of the buying public in his 
product. 
- Under the present system the Federal Government comes very close 
to perpetrating a fraud when it issues an airworthiness certificate for 
an airplane. It cannot possibly make the detailed inspections which 
would be required for it to know that the airplane is airworthy. It 
necessarily must depend upon the industry to mitially provide and to 
subsequently maintain airworthiness. 

Let us consider first a new airplane. What is required to make it 
irworthy? Not only must the design be right, but every piece en- 
tering into its construction must be properly fabricated out of proper 
material, This involves the maintenance of adequate inspection sys- 
tems by the manufacturer, by the suppliers of finished parts and the 
suppliers of raw materials used in its construction. ‘The Government 
must rely upon all of these inspections systems to provide an air- 
worthy product or it must duplicate them. The latter is of course 
impracticable. 

Now, let us consider a used airplane. Its airworthiness certificate 
is normally maintained current by work done on it by certificated 
mechanics and a notation of the work done is made in the airplane log 
book and signed by the mechanic. No feasible amount of inspection 
by a Government inspector could insure that all of the work was done 
properly and with proper materials. Hence he must place some de- 
gree of reliance upon the work done by these mechanics when he re- 
news the airworthiness certificate. 

I would suggest therefore that our safety regulations be patterned 
to fit the conditions which we know to exist and which we cannot 
change. The manufacturer is and the Government is not in a position 
to know whether his product is airworthy. It is the manufacturer, 
then, and not the Government, which should certify that his product 
is airworthy. And, after the airplane is in service, it is the mechanic 
who maintains it who should certify that the maintenance has been 
properly performed and not a Government inspector. 

This does not provide for the home-made airplane which I believe 
should be encouraged, not prohibited. For interstate operation these 
aircraft would have to be certificated by the Federal agency after a 
thorough examination. However, this bill does mention the protection 
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of State’s rights in aviation and I believe provision should be made 
for a State-issued airworthiness certificate which would be valid for 
operation within the State. 

If this bill is not to be changed to bring it into conformity with 
the above concept of safety regulations then I would suggest specific 
changes therein which would at least prevent our going further away 
from this concept. : 

S. 2647 deletes from the present law the right of the Civil Aero. 
nautics Authority to accept the examination and reports of private 
persons in lieu of the examinations and reports of its own officers and 
employees. 

Under this authorization, the Civil Aeronautics Administration has 
appointed designees to make inspections and tests formerly made by 
its employees. At one time it was possible for a citizen to learn to 
fly and to get his private flying certificate without even seeing a Goy- 
ernment inspector. Progress was also being made in the direction of 
having manufacturers endorse the airworthiness certificates of the air- 
planes manufactured by them. 

The Administration was approaching, in fact, the system I have 
proposed, except that by law the Government still issues the certifi- 
cates. Had this provision not been in the present law, the payroll of 
the CAA would have had to be increased manyfold, or aviation would 
have been hopelessly bogged down. 

I would strongly recommend that this provision not only be re- 
tained, but that it be broadened and that the bill require that it be used 
whenever possible. 

During my Government service it has been my observation that 
Government agencies have a pronounced tendency to regulate every- 
body and everything to the full extent permitted by law. As I read 
S. 2647, the definition of contract carriers includes any and all flying 
for profit or in connection with a business except common carriers. It 
includes flight instruction, passenger hopping, dusting, surveying, 
and even flying for a company. 

True, the bill does provide that the Authority may waive all of the 
contract carrier requirements for classes of contract carriers. But, 
although you and I may consider the imposition of these regulations 
on certain classes of air contractors to be absurd, experience has 
taught’me that some in the Government service might have quite dif- 
ferent views. I would therefore respectfully suggest that you write 
into the bill the specific classes of air contractors which you believe 
should be covered by these regulations. 

It is my impression that taxi services are classified as common 
carriers and if so aerial taxi services would be classed under the bill 
as air carriers. Ifso, they would come under the economic regulations 
which would seem to me to be excessive Federal regulation of what 
is essentially a local operation. I would suggest therefore that they be 
specifically excluded from such regulation. 

Relative to section 603 (d), “Experimental certificates”, I would 
like to suggest that these airplanes be handled in a different manner. 
I see no reason for the Federal Government to assume any responsi- 
bility whatever for the airworthiness of experimental airplanes. Its 
responsibility should be confined to limiting the operation of such 
aircraft as may be necessary for the protection of other air commerce 
and of persons and property on the ground. 
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| would therefore suggest that experimental certificates be issued 
«) anvone who asks for them with definite limitations placed on the 
operations permitted thereunder. Then as the airworthiness of the 
uirplane is demonstrated these limitations could be progressively de- 
creased. 

| would like to make just one more observation. Neither this bill 
nor the present law permits the establishment of any common carrier 
ir service unless the Government agrees that public convenience and 
necessity require it. It has always been my understanding that certifi- 
cates of convenience and necessity were supposed to be a means of 
encouraging the establishment of air carriers—not of preventing their 
establishment. If anyone desires to establish such a service without 
, Government subsidy and not in competition with a carrier already 
ertificated it would seem to me that he should be permitted to do so. 
It is not impossible that he may be able to build up a demand for 
the service which would justify the issuance of a certificate of con- 
venience and necessity. 

In conclusion, gentlemen, I would like to say one thing. I have 
long been an insistent, and some people think, a persistent opponent of 
excessive Government regulation. While I was in the Government 
| did much, not infrequently, to get the regulations either reduced or 
eliminated. In practically every case I was warned that if those 
regulations were taken off we would immediately have a surge of 
weidents. 

I can tell you that those predictions never came true at any time. 

Thank you. 


lhe CHamrman. Thank you very much. Are there any questions? 
Senator Schoeppel ? 

Senator ScHorpreL. I was interested in this testimony and what 
your recommendations are, particularly with reference to the safety 
features of this bill. 

[ notice you mentioned section 603 (d). I want to direct your at- 
tention to section 601 (b) of the am er bill. I think it provides 


that the maximum gross weight limitation for takeoff shall not be 
prescribed for any given type of aircraft solely on the basis of com- 
mercial traffic to be carried or the service to be provided. Would you 
ke tocomment on that ? 

Mr. Getsse. I have my opinions on that, but I do not think I am 
competent to testify on that as are others. 

Senator ScHOEPPEL. I notice you went into the safety provision. 

Mr. Grisse. I have always been more concerned with private flying 
than in the commercial flying. 

Senator ScHoEPPeL. You are making the distinction in your testi- 
mony now ¢ 

Mr. Grissr. My testimony has been practically all directed toward 
promotion of private flying. 

Senator ScHorrreL. Private flying? 

ying? 

Mr. Geisse. Personal flying; yes, sir. 

Senator Griswotp. What is your business now ? 

Mr. Geissr. Well, I might be called an aeronautical consultant and 
[have a company of my own that controls some patents in aviation. 


Senator Griswotp. With your interest in private flying, who are 
your clients ? 
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Mr. GeissE. I am not here representing anybody. As [I said, I |ay, 
been very much interested for many years in the promotion of privat, 
flying, and I have had experience both in and outside the Government 
and I thought maybe I might be able to contribute just a little fro, 
that experience. - 

Senator Griswoip. So you are here really because of a broad 
terest in the general subject ? 

Mr. Getssz. I have no ax to grind. 

Senator Griswotp. Thank you. That is all. 

The CuarrmMan. Senator Pastore? 

Senator Pastore. No questions. 

The Cuarrman. Thank you very much for your contribution. 

Is Mr. John H. Wanner here? Of course your Board will be in later, 
but I thought there might be some contribution you might want to 
make now. 

Mr. Wanner. I do not think so, Senator. I was here simply as a: 
observer. 

The Cuarrman. Thank you very much. 

If there are no other witnesses this morning we will adjourn th 
hearing until tomorrow morning at 10 o’clock, at which time Mr. Leif 
Gilstad, first vice president for Transportation Association of 
America, will appear. We will also hear from Mr. W. F. Kinnard. 
president of the Air Line Dispatchers Association, American Federa- 
tion of Labor; Mr. George D. Riley, member of the national legislative 
committee of the American Federation of Labor; Mr. Giles Morrow, 
president, and general counsel, Freight Forwarders Institute ; and Mr. 
Charles I. Longacre, president of the European-American Airlines, 
Inc. 

I wish to advise Senator Griswold we will have testimony regarding 
other State-Federal relationships from both points of view. — \ 

If there are no further questions, we will now recess. 

(Whereupon, at 11:01 a. m., the committee recessed to 10 a. 

Friday, April 9, 1954.) 


Tm 
— 
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FRIDAY, APRIL 9, 1954 


Untrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The committee met at 10:09 a. m., pursuant to recess, in room G—16 
the Capitol, Senator John W. Bricker (chairman) presiding. 
P resent: Senators Bricker (chairman), Schoeppel, Griswold, Pur- 

|, Payne, and Monroney. 
(Iso present : Edward C. Sweeney, counsel; Bertram O. Wissman, 
f clerk; and Edward Jarrett, assistant chief clerk. 

The CHarrMAN. The committee will come to order. 

Che first witness will be Leif Gilstad, first vice president, Trans- 
nortation Association of America. 


STATEMENT OF LEIF GILSTAD, FIRST VICE PRESIDENT, TRANS- 
PORTATION ASSOCIATION OF AMERICA 


Mr. Gitstap. My name is Leif Gilstad, first vice president, Trans- 
portation Association of America, with offices at 1001 Connecticut 
Avenue, Washington, D. C.—principal offices in Chicago. The asso- 
ation is a nonprofit research and educational institution, dedicated to 

‘preservation of competitive private ownership of transportation. 

The association devotes itself to the development of sound ni: ational 
policies for the conduct and regulation of transportation in the public 

terest. It is supported by some 14,000 enterprises in every St: ~ of 

e Union, almost two-thirds of them users of transportation, 22 per- 

nt investors in transportation, and the balance, the transportation 

ndustry itself—motor carriers, airlines, railroads, waterway opera- 

tors, freight forwarders, and pipelines. The association’s board is 

cross-section of the enterprise system with 100 directors from all 
elements of industry, finance, and agriculture. 

A year ago my association published a report entitled, “Sound 
Transportation for the National Welfare,” and submitted it to this 

ommittee. This was the first report from the national cooperative 
roject of the association and dealt with some 40 or more basic issues 
of the transportation problem. Many of the recommendations are 

‘fore Congress in the form of proposed legislation; others are being 
ontinually debated and developed. 

A brief discussion of the national cooperative project, as a back- 
ground for this statement, would seem to be in order. Some years 
igo the project was developed with panels representing every form 
of transportation—air, motor, rail, water, pipeline, and freight for- 
warders. The Air Transport panel, for example, include 10 men from 
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the airline industry. A large panel represents the users of trans 
portation, and another speaks for the investors. 

Month after month for 5 or 6 years these panels have worked 
They have consulted jointly in a coordinating committee on which 
all are represented, and their deliberations have been supervised | 


a policy administration board, composed of men who are not dire : 
engaged in the transportation industry. 

More than 200 men met together and worked together to yng e the 8 
report of which I speak. Then their findings were submitted to 30,00 a 
people and organizations in all parts of the country for review befor - 


the board of directors arrived at its recommendations. 

It is because of these facts that the association believes its reco 
mendations are truly representative of many interests. The conc! 
sions reached are the result of this unusual group effort in which ; 
have participated. In these deliberations we have obviously not de 
with every specific proposal before the Congress, or with all e 
of the bill now before your committee. We would, however, like 
present recommendations as to two important parts of S. 2647, 
not attempting to discuss all parts of the pending bill. $ 

I quote the recommendation of the association’s board as to contract : 
air carriers: : 

Air contract carriers shall be required to obtain permits from the Civil A: 
nautics Board before engaging in interstate operations. Contract air carri 
shall be subject to the same kind of economic regulation as contract motor a: 8 
water carriers. 

This involves, among other things, making public and adhering t 
the rates charged by contract carriers, whether by air, water, 
highway. 

This recommendation was the result of intensive study of the entire J b 


field of contract carriage—by highway, water, and air. The subj t 
discussed at some length in the association’s report to which 
referred. The report says 1 

Most of the panels have stated that contract air carriers should be required . 
apply to the appropriate regulatory agency for operating authority in the for ; 
of permits before commencing for-hire transport operations. In addition, the : 
Air Transport Panel strongly recommended other economic regulation of contract t 


air carriers, a position supported by the user, investor, freight forwarder, and 
railroad panels. The pipeline and waterway panels would not oppose such a 
step. 


The association’s report goes on to say: 


Common carriers by air must serve all points on their routes, whether protitalile 
or unprofitable, and they cannot move over routes of other carriers; while th 
contract carriers can go where they please, can concentrate on services between 
high-volume points, and need not maintain nondiscriminatory rates. All this 
places the common carriers at a serious competitive disadvantage. The Air 
Transport panel also called attention to the fact that the lack of regulation of 
contract air carriers has made it impossible for the Civil Aeronautics Board | te | 
have adequate information about the effect of their operations on common car- 
riers by air. 


Therefore, the Association recommended as I have quoted—a recom- 
mendation which is comparable to title IV of S. 2647. I might add that 
the association’s legal committee, on which are counsel for all forms 
of transportation as well as users, prepared a draft of proposed legisla- 
tion covering air contractors as an. amendment to the present C ivil 
Aeronautics Act. I offer it for the information of the committee. 
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The Coatrman. It will be made a part of the record at this time. 
(Economic regulations of air contract carriers is as follows :) 


ECONOMIC REGULATION OF AIR CONTRACT CARRIERS 


4 BILL To amend the Civil Aeronautics Act, as amended, to provide for the regulation of 
contract carriers by air, and for other purposes 


Be it enacted by the Senate and the House of Representatives of the United 
States of America in Congress assembled, That the Civil Aeronautics Act of 1938, 
as amended, is hereby further amended by inserting after title IV thereof 
the following new title: 


TITLE IV-A—AIR CONTRACT SERVICE 
REGULATION 
LICENSE oF AtR CONTRACTORS 


LICENSE REQUIRED 


Sec, 4101. (a) No person shall engage in any air contract service unless there 
is in force a license issued by the Board authorizing such person to engage in 
such service. No license to engage in any interstate or overseas air contract 
service shall be issued under this section to any person who is not a citizen of 
the United States. Any citizen of the United States engaged in any air contract 
service at the time this title becomes effective may continue such operations for 
a period of one hundred and twenty days thereafter without a license and, if 
application for such license is made within such period, such person may, under 
such regulations as the Board shall prescribe, continue such operation until the 
Board has passed upon such application. 


APPLICATION FOR LICENSE 


(b) Application for a license (1) shall be made in writing to the Board and 
shall be verified; (2) shail contain a detailed description of the points or areas 
between which or the areas within which service is proposed, the particular 
type of operation proposed, the type of aircraft to be utilized, particular type of 
operation proposed, the type of aircraft to be utilized, the commodity or com- 
modities or classes thereof proposed to be transported; (3) shall be accom- 
panied by copies of all contracts for such carriage which the applicant has 
entered into and under the terms of which the applicant proposes to operate; 
(4) shall be in such form and contain such other information as the Board 
may by regulation require; and (5) shall be accompanied by proof of service 
upon such interested persons as the Board shall by regulation require. 


NOTICE AND HEARING 


(c) Upon the filing of any such application, the Board shall give due notice 
thereof (1) to the public by posting a notice of such application in the office of 
the Secretary of the Board, and (2) to such persons as the Board may by regula- 
tion determine. Any interested person may file with the Board a protest or 
memorandum of opposition to or in support of the issuance of a license. A public 
hearing shall be held on such application if the applicant, or any person having 
a substantial interest in the proceeding, shall so request within such time as the 
3oard shall by regulation provide, and the Board shall dispose of such applica- 
tion as speedily as possible. The Board shall assign such application for hearing 
at a place as convenient as practicable to the applicant’s place of residence or 
employment. 

ISSUANCE OF LICENSE 


(d) The Board shall issue a license authorizing the whole or any part of the 
air contract service covered by the application, if it finds that the applicant is 
fit, willing, and able properly to perform such service and to conform to the 
provisions of this Act and the rules, regulations, and requirements of the Board 
hereunder, and that such service, and the performance thereof by the applicant, 
are consistent with the public interest; otherwise such application shall be 
denied. If the Board finds that the public interest requires such service only for a 
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limited period or periods, it shall issue a license only for such period or periogs 
and any such license so issued shall be deemed not to have been issued 
reference to an activity of a continuing nature; but where the applicati 
made for a license of unlimited duration the applicant may reject such Ji» 
license if such right of rejection is exercised within a reasonable time ac pre- 
scribed by the Board. In considering whether the granting of an applicatio, 
for a license to a foreign air contractor is consistent with the public interes: 
the Board shall take into consideration, among other things, the treaty op) 
tions of the United States and the reciprocal treatment accorded air cont 

and air carriers by foreign nations. 


wit} 
Nn was 


EXISTING AIR CONTRACTORS 


(e) Subject to the provisions of section 4102, if upon application for a jie 
made within one hundred and twenty days after the enactment of this Act 
Board shall find that any applicant or its predecessor in interest was ji; 
fide operation as an air contractor on or before _.., over the ror 
or routes or within the area for which application is made and has engage 
in such air contract service since such time, or if engaged in furnishing seay 
air contract service only, was in bona fide operation as an air contractor during 
the season ordinarily covered by its operations in air contract service in 
calendar year , except in either instance as to interruptions of servic 
over which the applicant or its predecessor in interest had no control, the Board 
shall issue a license to such applicant without the necessity for further finding 
Such license shall be limited to the points or areas between which, or the ares 
in which, operations are shown to have been conducted by applicant with 
stantial frequency in air contract service, and such license shall be furthe 
limited to the types of service, classes of traffic, and the commodity or commod 
ties carried by applicant while so operating. 


¢ 


rERMS AND CONDITIONS OF LICENSE 


(f) Each license issued under this section shall specify the points or areas 
between which, or areas within which, air contract service is to be permitted 
the nature of the traffic and scope of the business to be authorized therel; 
and the commodity or commodities authorized to be transported. There shal! 
attached to the exercise of the privileges granted by such license, or amend: 
thereto, such reasonable terms, conditions, and limitations as the public interest 
may require, including limitations on the minimum number of flights for whic! 
contracts may be made, except that no term, condition, or limitation shal 
restrict the right of the contractor to change or add contracts within the sco] 
of the license or to change or add to its equipment or facilities for performing 
the authorized service as the public interest may require; but such license shall 
not authorize operation as a common carrier. A license issued to an air con 
tractor under this section to engage in air contract service as an air contractor 
not directly engaged in the operation of aircraft shall not be held to author:z 
such contractor to engage directly in the operation of aircraft in such servic 


EFFECTIVE DATE AND DURATION OF LICENSE 


(gz) Each license shall be effective from the date specified therein and shall 
continue in effect until suspended or revoked as hereinafter provided, or unti 
the Board shall certify that operation thereunder has ceased, or if issued for 
a limited period of time under subsection (d) of this section, shall continue 
in effect until the expiration thereof, unless, prior to the date of expiration, 
such license shall be suspended or revoked as provided herein, or the Board 
shall certify that operations thereunder have ceased: Provided, That if any 
service authorized by a license is not inaugurated within such period, not less 
than ninety days, after the date of the authorization as shall be fixed by the 
Board, or if, for a period of ninety days or such other period as may be desig- 
nated by the Board, any such service is not operated, the Board may by order, 
entered after notice and opportunity for hearing, direct that such license shall 
thereupon cease to be effective to the extent of such service. 


AUTHORITY TO MODIFY, SUSPEND, OR REVOKE 


(h) (1) The Board, upon petition or complaint or upon its own initiative, 
after notice and opportunity for hearing, may alter, amend, modify, or suspend 
any such license held by a citizen of the United States, in whole or in part, 
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if the public interest so requires, or may revoke any such license held by a 
citizen of the United States, in whole or in part, for intentional failure to 
comply with any provision of this title or any order, rule, or regulation issued 
pereunder or any term, condition, or limitation of such license: Provided, 
That no such license shall be revoked unless the holder thereof fails to comply, 
within a reasonable time to be fixed by the Board, with an order of the Board 
ommanding obedience to the provision, or to the order (other than an order 
issued in accordance with this proviso), rule, regulation, term, condition, or 
limitation found by the Board to have been violated. 

(2) The Board, upon petition or complaint or upon its own initiative, after 
notice and opportunity for hearing, shall by order suspend or revoke any license 
the holder of which was deemed by the Board to be a citizen of the United States 
at the time such license was issued or transferred to such person, if at any time 
+ finds that the holder thereof is not a citizen of the United States: Provided, 
‘hat the Board, whenever it deems such action to be in the public interest, may 
postpone the effective date of such suspension or revocation for such period of 
time as it may deem necessary to permit the submission to and approval by the 
Board, and the consummation, of a plan or plans of reorganization of the 
jolder designed to reestablish its status as a citizen. 

(3) The Board, upon petition or complaint or upon its own initiative, after 
notice and opportunity for hearing, may alter, amend, modify, suspend, cancel, 
r revoke any such license held by a person not a citizen of the United States, 
whenever it finds such action to be in the public interest. In determining the 
requirements of the public interest, the Board shall take into consideration, 
among other things, the treaty obligations of the United States and the reciprocal 
treatment accorded air contractors and air carriers by foreign nations. 

(4) Any interested person may file with the Board a protest or memorandum 
in support of or in opposition to the alteration, amendment, modification, suspen- 
sion, cancellation, or revocation of a license. 


TRANSFER OF LICENSE 


(i) No license may be transferred unless such transfer is approved by the 
Board as being consistent with the public interest. 


CERTAIN RIGHTS NOT CONFERRED BY LICENSE 


(j) No license shall confer any proprietary property, or exclusive right in 
the use of any airspace, civil airway, or air navigation facility. 


DUAL OPERATIONS 


Sec. 4102. Unless, after notice and opportunity for hearing, the Board shall 
find for good cause shown that both a certificate of public convenience and 
necessity issued under title IV and a license issued under this title may be so 
held consistently with the public interest- 

(1) No person, or any person controlling, controlled by, or under common 
control with such person, shall hold a certificate as an air carrier or a permit as 
a foreign air carrier authorizing it to engage in any air transportation over a 
route or within a territory if such person, or any such controlling person, con- 
trolled person, or person under common control, holds a license as an air con- 
tractor or foreign air contractor authorizing it to engage in air contract service 
over the same route or within the same territory; and 

(2) No person, or any person controlling, controlled by, or under common 
control with such person shall hold a license as an air contractor or foreign air 
ontractor authorizing it to engage in any air contract service over a route or 
Within a territory, if such person, or any such controlling person, controlled per- 
son, Or person under common control, holds a certificate of public convenience 
and necessity or a permit as a foreign air carrier authorizing it to engage in air 
transportation over the same route or within the same territory. 


SCHEDULES OF AIR CONTRACTORS 


FILING OF SCHEDULES REQUIRED 


Sec 


». 4108. (a) Every air contractor and every foreign air contractor shall, to 
the extent and in the form and manner required by regulations of the Board 
file with the Board. publish, and make available to the public schedules showing 
the rates, fares, and charges actually maintained and charged for the transpor- 
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tation of passengers or property in air contract service, and all rules, 

tions, practices, and services in connection with such services. No suc} 
contractor unless otherwise provided by this title, shall engage in the 
portation of passengers or property in interstate, overseas, or foreign air cont; 
service unless the rates, fares, and charges for such transportation }y 
carrier have been published, filed, and posted in accordance with the provisio; 
of this paragraph. The Board is empowered to reject any schedule so {ijeq 
which is not consistent with this section and such regulations. Any schedule 
so rejected shall be void. The rates, fares, and charges shown in any schedyje 
shall be stated in terms of lawful money of the United States, but such < 
ules may also state rates, fares, and charges in terms of currencies other | 
lawful money of the United States, and may, in the case of foreign air co: 
service, contain such information as may be required under the laws of 
country in or to which an air contractor or foreign air contractor is autho 
to operate. 


OBSERVANCE OF SCHEDULE; REBATING PROHIBITED 


(b) No air contractor or foreign air contractor shall charge or dema: 
collect or receive a less or greater or different compensation for air contr: 
service, or for any service in connection therewith, than the rates, fares, or 
charges specified in its currently effective schedules; and no air contractor or 
foreign air contractor shall, in any manner or by any device, directly or in- 
directly, or through any agent or broker, or otherwise, refund or remit any 
portion of the compensation for such service or extend to any person any 
privileges or special services or facilities with respect to matters required by 
the Board to be specified in such schedules except those specified therein. Ip 
the event that an excessive rate, fare, or charge is stated in a currently effec- 
tive schedule through error, the air contractor or foreign air contractor may, in 
accordance with regulations issued by the Board, make appropriate refunds 
to any person paying such charge. 


NoTIce OF SCHEDULE CHANGE 


(c) No rate, fare, or charge for a new service shall be established and no 
reduction shall be made in any rate, fare, or charge, either directly or by means 
of any change in any rule, regulation, or practice affecting such rates, fare, or 
charge or the value of service thereunder, except after thirty days notice of the 
proposed rate, fare, or charge for a new service or of the proposed reduction, 
filed and published in the aforesaid form and manner. No increase shall be 
made in any rate, fare, or charge, either directly or by means of any change 
in any rule, regulation, or practice affecting such rate, fare, or charge or the 
value of service thereunder, except after one day’s notice of the proposed increase 
filed and published in the aforesaid form and manner. Such notice shall plainly 
state the change proposed to be made and the time when such change will take 
effect. The Board may, in its discretion and for good cause shown, allow the 
establishment of any rate, fare, or charge for a new service or the reduction of 
any rate, fare, or charge, upon less notice, and may modify the requirements 
of this paragraph with respect to publishing, posting, and filing of such schedules 
either in particular instances, or by general order applicable to special or peculiar 
circumstances or conditions. 


RATES AND SERVICE OF AIR CONTRACTORS 


Sec. 4104. (a) It shall be the duty of every air contractor to establish, observe, 
and enforce reasonable minimum rates, fares, and charges for interstate or over- 
seas air contract service rendered by it, and to establish, observe, and enforce 
reasonable classifications, rules, regulations, and practices to be applied in 
connection with said minimum rates, fares, and charges. 

(b) Nothing in this Act shall prohibit air contractors or foreign air contractors 
under such terms and conditions as the Board may prescribe, from issuing or 
interchanging tickets or passes for free or reduced-rate transportation to their 
directors, officers, and employees and their immediate families; witnesses and 
attorneys attending any legal investigation in which any such air contractor or 
foreign air contractor is interested; persons injured in aircraft accidents and 
physicians and nurses attending such persons; and any person or property 
with the object of providing relief in cases of general epidemic, pestilence, 
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. other calamitous visitation. No air contractor or foreign air contractor 
pall provide free or reduced-rate transportation in air contract service to any 
her persons or under any other circumstances, except that in the case of over- 
as or foreign air contract service free or reduced-rate transportation may be 
sovided te such persons and under such circumstances as will promote the public 
terest and as may be specified in regulations of the Board. 
sec, 4105. (a) The Board may make such just and reasonable classifications 
f sir contractors and of foreign air contractors, according to citizenship, geo- 
nhical sections, types, or otherwise, as it may deem to be in the public in- 
‘rest, and may make any provision of this title inapplicable to any or all air 
ntractors or Classes of air contractors for such period, or until such time, and 
ect to such terms and conditions, as it may deem to be in the public interest 
| necessary to avoid undue administrative burdens on the Board. 
Except to the extent that the Board finds, after notice and opportunity 
r hearing, that the public interest otherwise requires, it shall make inapplicable 
r such period, or until such time, and subject to such terms and conditions 
sit may deem to be in the public interest, the provisions of this title to any air 
ntractor who by reason of the casual and occasional nature of his operations, 
e limited size and number of aircraft employed, does not substantially affect 
perations of any certificated air carrier or licensed air contractor. 


MISCELLANEOUS 


c. 4106. (a) The provisions of sections 401 (1), 407, 408, 409, 410, 411, 413, 

14 (except as it relates to section 412), and 415 of this Act shall be applicable 

iir contractors and to air contract service; and for such purpose the term 

r carrier” as used in such sections shall include “air contractor’, the term 

icate’ as used in such sections shall include “license” and references in 

h sections to “traffic” or to “air transportation” shall be deemed to include 

‘contract traffic and service. 

b) The provisions of sections 408 and 411 of this Act with respect to foreign 

carriers shall be applicable with like effect to foreign air contractors, and 

r such purpose the term “foreign air carrier” as used therein shall include 

foreign air contractor’, and the references in section 411 to “air transportation” 
ll be deemed to include foreign air contract service. 


I. OTHER AMENDMENTS TO THE CIVIL AERONAUTICS ACT AND 
RELATED LEGISLATION 


Section 1 of the Civil Aeronautics Act of 1938, as amended, is amended by 
serting after paragraph (3) thereof the following: 
3A) ‘Air contractor’ means any citizen of the United States who undertakes, 
ther directly or indirectly or by a lease or any other arrangement, to en- 
air contract service. 
(3B) ‘Foreign air contractor’ means any person not a citizen of the United 
States who undertakes, whether directly or indirectly or by a lease or any other 
igement, to engage in foreign air contract service. 
(3C) ‘Air contract service’ means interstate overseas, or foreign air contract 


rice 


Interstate air contract service’, ‘overseas air contract service’, and ‘foreign 

ontract service’, respectively, mean the carriage under individual contacts 

ragreements (otherwise than in air transportation) by aircraft of persons or 
perty for compensation or hire in commerce between, respectively— 


“(a) a place in any State of the United States, or the District of Co- 
lumbia, and a place in any other State of the United States, or the District 
of Columbia; or places in the same State of the United States through the 
airspace over any place outside thereof; or places in the same Territory or 
possession of the United States, or the District of Columbia; 

(b) a place in any State of the United States, or the District of Co- 
lumbia, and any place in a Territory or possession of the United States; 
or a place in a Territory or possession of the United States and a place in 
any other Territory or possession of the United States; and 

“(c) a place in the United States and any place outside thereof 


whether such commerce moves wholly by aircraft or partly or aircraft and partly 
by other forms of transportation.” 
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2. Section 2 of the Civil Aeronautics Act of 1938, as amended, is amende| 
by inserting, immediately following paragraph (b), the following new subse, 
and by relettering the remaining paragraphs of that section accordingly : 

“(c) The regulation of air contract service in such manner as to assure the 
highest degree of safety, and to foster sound economic conditions, in air contract 
service and air transportation.” 

3. Section 401 (f) of the Civil Aeronautics Act of 1938, as amended. 
hereby amended by striking out the last sentence thereof and by inserting j 
lieu thereof the following: 

“Any air carrier may make charter trips or perform any other special seryj¢ 
(other than air contract service) without regard to the points named jn jts 
certificate under regulations prescribed by the Authority.” 

4. Section 601 (a) (5) of the Civil Aeronautics Act or 1938, as amended 
amended by inserting after “air carriers” the words “and air contractors”. 

5. Section 604 of the Civil Aeronautics Act of 1938, as amended, is ame) 
by striking out “AIR CARRIER” from the title thereof; and by inserting 
air contractor” after “air carrier” wherever it appears therein; and by insert 


‘ 


‘ 
tion, 


‘or air contract service” after “air transpotation’’ wherever it appears therej) 

6. Section 605 of the Civil Aeronautics Act of 1988, as amended, is amende 
by striking out the words “In Air Transportation” in the title; by changing th, 
present subheading of “Duty of Carriers and Airmen” to “Duty of Carriers, ( 
tractors and Airmen”; and by inserting “or air contractor” after “air carr 
and by inserting “or air contract service” after “air transportation” whe 
such phrases appear therein. 

7. Section 609 of the Civil Aeronautics Act of 1988, as amended, is amended 
by inseting “or air contractor” after “air carrier”. 

8. Section 610 (a) (4) of the Civil Aeronautics Act of 1938, as amended 
amended by inserting “or air contractor” after “air carrier’ wherever 
phrases appear therein. 

9. Section 610 of the Civil Aeronautics Act of 1988, as amended, is furth 
amended by adding a new paragraph, as follows: 

“(c) The Board is empowered, and it shall be its duty, to exempt from th 
provisions of paragraph (4) of subsection (a) of this section air carriers and 
air contractors which (1) operate in air transportation or air contract servic 
only aircraft certificated to carry a maximum of five persons (including crew 
or a corresponding weight in cargo, and (2) perform such air transportation « 
air contract service on a casual and occasional basis only: Provided, That i 
shall make such exemption inapplicable to any such carrier when it shall find 
that the additional control which operating certification will provide is necessary 
in the interest of safety in air transportation or air contract service.” 

10. Section 801 of the Civil Aeronautics Act of 1938, as amended, is amended 
by inserting “any license authorizing an air contractor or foreign air contractor 
to engage in overseas or foreign air contract service”, after the word “posses 
sion”; by inserting a comma and “licenses” after “such certificates”. 

11. Section 902 (a) of the Civil Aeronautics Act of 1988, as amended, is hereb 
amended by adding after the words “or permit” the words “or license”; and by 
adding after the words “title IV” the words “or title IV—A”. 

12. Section 902 (b) of the Civil Aeronautics Act of 1938, as amended, is hereb 
amended by adding after the word “Certificates” in the title the following: 
“Permits or Licenses”; and by adding after the word “certificate” in each plac 
where it appears the following: “permit or license”. 

13. Section 902 (d) of the Civil Aeronautics Act of 1938, as amended, is hereby) 
amended by inserting after the words “foreign air carrier’ the words, “air 
contractor or foreign air contractor”. 

14. Section 902 (e) of the Civil Aeonautics Act of 1938, as amended, is hereb) 
amended by inserting after the words “air carrier” the words, “air contractor 
or foreign air contractor”, 

15. Section 902 (f) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by inserting “‘or air contractor” after “air carrier’. 

16. Section 1002 (d) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by adding after the words “Air Carriers” in the title thereof the 
words “And Air Contractors”; by inserting “(1)” after “(d)”; and by ‘adding 
at the end thereof the following paragraph : 

“(2) Whenever, after notice and opportunity for hearing, upon complaint, or 
upon its own initiative, the Board shall be of the opinion that any rate, fare, 0° 
charge of any air contractor for interstate or overseas air contract service, or 
any rule, regulation, or practice affecting such rate. fare, or charge, or the value 
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of the service thereunder, is in contravention of the policy declared in this Act 
or of any provision thereof, which contravention may be corrected by the pre- 
eription of any minimum rate, fare, or charge or of any rule, regulation, or 
practice affecting such minimum rate, fare or charge, the Board shall determine 
and prescribe the just and reasonable minimum rate, fare, or charge, or the rule, 
regulation, or practice affecting such minimum rate, fare or charge thereafter 
to be made effective by the air contractor. Such minimum rate, fare, or charge, 
or such classification, rule, regulation, or practice, so prescribed by the Board, 
shall give no advantage or preference to any air contractor in competition with 
any air carrier which the Board may find to be undue or inconsistent with the 
nublic interest and the policy declared in this Act, and the Board shall give due 
consideration to the cost of the services rendered by such air contractors, and to 
the effect of such minimum rate or charge, or such rule, regulation, or practice, 
upon the movement of traffic by such air contractors. All complaints shall state 
fully the facts complained of and the reasons for such complaint and shall be 
made under oath.” 

17. Section 1002 (e) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by inserting after the words “carriage of persons or property” the words 
“in interstate or overseas air transportation”. 

18. Section 1002 (g) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by inserting “(1)” after “(g)”; and by adding at the end thereof the 
ollowing subparagraph : 

“(2) Whenever any air contractor shall file with the Board any schedule 

stating a rate, fare, or charge for a new service or a reduced rate, fare, or 
charge, either directly or by means of any change in any rule, regulation or 
ractice, for interstate or overseas air contract service, the Board is empowered, 
ipon complaint or upon its own initiative, at once, and, if it so orders, without 
answer or other formal pleading by the air contractor, but upon reasonable 
notice, to enter upon a hearing concerning the lawfulness of such rate, fare, or 
charge, or such rule, regulation, or practice; and pending such hearing, and the 
decision thereon, the Board by filing with such schedule, and delivering to the 
ir contractor affected thereby, a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule and defer the use of 
such rate, fare, or charge, or such rule, regulation, or practice for a period of 
ninety days, and, if the proceeding has not been concluded and a final order made 
within such period, the Board may from time to time extend the period of 
suspension, but not for a longer period in the aggregate than one hundred and 
eighty days beyond the time when such schedule would otherwise go into effect ; 
and, after hearing, whether completed before or after the rate, fare, charge, rule, 
regulation, or practice goes into effect, the Board may make such order with 
reference thereto as would be proper in a proceeding instituted after such rate, 
are, charge, rule, regulation, or practice had become effective. If the proceeding 
has not been concluded and an order made within the period of suspension, 
the proposed rate, fare, charge, rule, regulation, or practice shall go into effect 
at the end of such period: Provided, That this subsection shall not apply to any 
initial schedule or schedules filed by any air contractor.” 

19. Section 1005 (b) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by adding after the words “foreign air carrier” the words, “air con- 
tractor and foreign air contractor” ; and by adding after the words “said carrier” 
and “such carrier” in each place where they appear the words “or contractor”. 

20. Section 1006 (a) of the Civil Aeronautics Act of 1938, as amended, is 
hereby amended by adding after the words “foreign air carrier” the words “or 
foreign air contractor”. 

21. Section 1007 (a) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by adding after the words “or permit” the words “or license”; and 
by adding after “section 401 (a)” the following: “or 4101 (a)”. 

22. Section 1007 (b) of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by adding after the words “or permit” the words “or license”. 

23. Section 1009 of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by striking out the words “for the enforcement of” and inserting in 
lieu thereof the following: “under, or for the enforcement of”: by adding after 
the words “or permit” the words “or license”: and by inserting after the words 
“matter under consideration” a comma and the following: “and in any proceed- 
ing under this Act the Board shall permit the intervention of all persons having 
4 Substantial interest in the matter under consideration.” 

24. Section 11 of the Act of October 15, 1914, as amended (U. S. C., 1940 edition, 
litle 15, see. 21), is amended by striking out the words “air carriers and foreign 
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air carriers” and inserting in lieu thereof the words “air carriers, air cont; 
foreign air carriers, and foreign air contractors”. 


25. Section 5 (a) of the Federal Trade Commission Act, approved Septe, 
26, 1914, as amended (U. S. C., 1940 edition, title 15, sec. 45 (a)), is amen 
striking out the words “air carriers and foreign air carriers” and inse; 
lieu thereof the following: “air carriers, foreign air carriers, air con 
and foreign air contractors’. 

Mr. Gitstap. You will find that it differs from title IV of | 
before you in a number of respects, but essentially the provisi: 
similar. 

EXEMPTION PROVISIONS 


This week the executive committee of the association took actio; 
on a second proposal relating to regulation of the airline ind 
This action also came after careful deliberation by all panels 
national cooperative ae the coordinating committee and th 
policy administration board. This recommendation, as approved by 
the executive committee, reads as follows: 

The Civil Aeronautics Act should be amended to require that, except to th 
extent that temporary exemptions are granted to supplement existing 
tificated service, no exemptions should be granted from the certificate require 
ments without appropriate hearing and findings by the Civil Aeronautics PB 
that the service is needed in the public interest and that the applicant is fit and 
able to provide the proposed service, 

It should be emphasized that it is not intended to revoke the e, 
emption under which indirect air carriers (freight forwarders, 
cluding air express) operate. 

This proposal, of course, seeks to place a measure of control « Nv 
irregular common carriers by air, which are now operating unde: 
exemption provisions of section 416 (b) of the Civil Aeronautics Act 

The position is summarized in the following statement: 

The legislative history of the act and the fundamental purposes of the act 
reveal that this policy was not written into the law in the interest of privat 
individuals. Rather, it was the intention of the Congress to assure the develop 
ment of an economically strong air transportation system which would co! 
tribute to the reduction of subsidy in the domestic field and the effective use 
subsidy allowances for national interest United States international fla 
carriers. 

By progressive steps over the past few years, and particularly since short! 


after World War II, nonscheduled or irregular operations have increased and 


expanded until the basic provisions of the Civil Aeronautics Act of 1938 are i! 
danger of destruction. 

Irregular operations in a great majority of cases serve only as a cloak fo1 
elaborate scheduled services exactly like those of the scheduled carriers, except 
they are maintained only on rich routes. It is plainly unfair to subject on 


segment of air transportation to elaborate and extensive regulation while an- 
other group, maintaining similar operations, remains unregulated or seni- 


regulated. 


In the bill before you, the exemption powers are dealt with in 
section 316. Our recommendation deals with the principle, not the 
specific proposal of the bill. 

These recommendations, we believe, are vital to the maintenance 
of a sound system of transportation in the national interest. Both 
suggestions can, of course, be handled by amendments to the present 
act. 

The Cuatrman. Thank you very much, Mr. Gilstad. 

Do you have any questions, Senator Purtell ? 

Senator Purreit. No, Mr. Chairman. 
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The CuarrMANn. Thank you, Mr. Gilstad. 

The next witness will be Mr. William F. Kinnard, president of 
the Air Line Dispatchers Association of the American Federation 
of Labor. 

Good morning, Mr. Kinnard. 

Mr. Kinnarp. Good morning, Senator Bricker. 

Mr. CHAIRMAN. You may proceed, Mr. Kinnard. 


STATEMENT OF WILLIAM F. KINNARD, PRESIDENT, AIR LINE 
DISPATCHERS ASSOCIATION, AMERICAN FEDERATION OF LABOR 


Mr. Kinnarp. Mr. Chairman, members of the committee, my name 
; William F. Kinnard. I am president of the Air Line Dispatchers 
Association, A. F’. of L. At the outset, I should like to thank the 
committee for their invitation to express our views concerning S. 2647 

Our particular and immediate problem has to do with title II of the 

tailway Labor Act as cited under title 1V, section 401, paragraph L, 
of the Civil Aeronautics Act of 1938. 

The Railway Labor Act, as first adopted in title I, had to do with 
rail transportation in 1926, which did then and still does stop at the 
coast lines. No one thought it applicable to scheduled air transporta- 
tion throughout the world. However, when labor relations of sched- 
uled airlines required congressional legislation, the Congress added 
title II to the Railway Labor Act and applied the provisions of title I 
to air transportation labor relations. ‘This was done in 1936, again 
when air transportation was in its infancy and nominal in character 
internationally. 

Then, in 1938, the Civil Aeronautics Act was enacted by the Con- 
gress and under that act comprehensive regulations were adopted to 
provide for economical and safe operations of air carriers. The Civil 
Aeronautics Act required these air carriers to comply with the Railway 
Labor Act and thus the two enactments were tied together. 

Included in the Civil Air Regulations as applied to scheduled United 
States air carriers, a comprehensive series provide for a ground con- 
trol officer, known in the regulations as the aircraft dispatcher. This 
oflicer is a licensed and certificated employee of the air carrier equal 
in authority to each captain or pilot in controlling the origination, 
continuation, and termination of scheduled air carrier flights of 
United States carriers. 

It must be remembered that the aircraft dispatcher is a creature of 
the Civil Air Regulations. His equal does not exist in the operations 
of Air France, or to the operations of Sabena, BOAC, or other similar 
international carriers which are citizens of countries other than the 
United States of America. This method of operating their flights 
is different and flight control on the ground by a licensed control 
operator is not utilized for safety as are the flights of Pan American, 
TWA, Northwest, Colonial, Braniff, et cetera. Further, nonscheduled 
or irregular carriers, or those carrying cargo only, do not have the 
services of aircraft dispatchers, nor are they required to do so by 
the Civil Air Regulations. 

These regulations require that these aircraft dispatchers be sta- 
tioned out along the lines of the carriers at proper places and in sufli- 
cient numbers to ensure safety of flight. This has required the station- 
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ing of aircraft dispatchers by Pan American at Gander, London. | eine 
Istanbul, New Dells Hong Kong, Tokyo, and other places; and by = 
TWA at Gander, Paris, Rome, C airo, and other places; and by North. | great 
west at Tokyo; and | by Braniff at Lima, Rio, and Buenos Aires, ee 
Historically, the National Mediation Board, which is the board Mao 
that enforces and applies the Railway Labor Act, has ruled that Pay imp 
American, for example, represents one single unit throughout the gg 2°" 
world for the designation of labor classes or crafts and as provided J oo 
by the Railway Labor Act. The board, however, has ruled that j¢ | Me 
cannot enforce section 2 ninth (representation provisions) by taking | make 
mail ballots from any employees stationed at the particular time in J — 
question, outside the continental United States, its Territories and De 
possessions. @ wh 
Until 1947 the problem did not arise, but at that time an Assistant | y 
Attorney General issued an opinion to the National Mediation Board, ; 
holding that the geographical limits of the Board’s jurisdiction coin- | ar 
cided with the United States, its Territories and possessions, based on | a 
the construction of the original title I of the Railway Labor Act, a 
and this in spite of the fact that United States chartered airlines have a 
extended air commerce throughout the world. a 


This created extreme confusion in the Air Line Dispatchers Associa- 
tion, which is the only labor organization representing aircraft dis- 
patchers, and which has contracts with Pan American, TWA, North- 
west and others. 

The aircraft dispatchers employed by Pan American Grace Airways, 
commonly known as Panagra, sought to joint the Association. The 
company refused to recognize Air Line Dispatchers Association as ent] 
the bargaining repres sentative and the National Mediation Board dis- th 
missed the proceeding under Section 2 Ninth of the Railway Labor 


Act. The association appealed to the courts seeking a realistic inter- be j 
pretation of thestatute. The District Court for the District of Colum- Rai 
bia dismissed the case as being beyond its jurisdiction. The Court of T 
Appeals for the District of Columbia held, on appeal, that the courts I 
had jurisdiction but that the board had rightly interpreted the Rail- Q 
way Labor Act and limited its geogrphical authority to territory no Rai 
broader than the original Rz ilwa ay Labor Act of 1926, which covered ) 
the railroads. The Supreme Court refused cer tiorari. The court of Aey 
appeals opinion is 189 Fed. 2d 685. hav 

We then sought to amend the Railway Labor Act as the courts’ roa 
opinion practically suggested it. We have already secured the co- tn 
operation of other A. F. of L. unions having an interest in our effort Ciy 
and we have the full cooperation of labor organizations representing ap] 
the pilots and other crew members. Bills were introduced during the bin 
first eon of the 83d Congress and are still pending. These bills ¢ 
are S. 1800 and H. R. 4553. We do not mean to apply United States q 
labor law to groups of native employees hired in foreign countries and f 
working for our airlines. We do not intend to apply it at all to 
foreign air carriers. The pilots association is strong enough to keep | 
and maintain its working agreements with Panagra, Pan American, Na 


‘1 WA, et cetera, and no foreign national pilots fly these planes. Some 
of the airlines theoretically base all of their pilots inside the United 
States no matter how long they stay abroad. Our dispatchers are 
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being transferred back and forth from the United States and foreign 
eountries on the usual limited assignment plan of these airlines. A 
meat majority of these men are United States citizens because of the 
nature of their work requiring close cooperation and personal rela- 
tionship with the flight crews and since most airlines have found it 
impossible to successfully train foreign nationals for these important 
positions. Perhaps between 100 and 150 men in total number is all 
that is involved with the aircraft dispatchers. 

For example, referring to Pan American, it would be impossible to 
make a labor agreement under English law to cover 7 dispatchers at 
London; to make 1 under Indian law to cover 4 dispatchers at New 
Delhi; or to make 1 under Japanese law to cover 5 at Tokyo; particu- 
larly since our National Mediation Board has ruled that the entire 
company is a single unit. 

We could not legally discriminate between nationalities in labor 
groups, either here or abroad. 

The fundamental situation is that the airlines are subsidized and 
sipported with taxpayers’ money. ‘They employ United States citi- 
wns for their key positions abroad and then return them periodically. 
Xo practical legislation exists permitting effective labor relations be- 
tween our groups and these companies except by the strong economic 
force of shutting the airline down to force negotiation of practical 
contracts. This we have avoided although it has been at times a 
tempting solution for us. 

In conclusion, we respectfully request strengthening of the Civil 
Aeronautics Act to require United States scheduled air carriers to 
comply not only with the Railway Labor Act, but to also include 
employee groups of flight crews and aircraft dispatchers wherever 
they may be stationed throughout the world. 

We believe that suitable language in the Civil Aeronautics Act will 
be just as helpful in solving our situation as an amendment to the 
Railway Labor Act. 

The CuatrMan. Thank you very much, Mr. Kinnard. 

Have you any question, Senator Purtell ? 

Senator Purreity. Doesn’t this relief lay with an amendment to the 
Railway Labor Act? 

Mr. Krnnarp. I think my best answer to that is that the Civil 
Aeronautics Act is the act that controls the airlines directly. We 
have been dealing with an act originally designed to cover the rail- 
roads and to which the airlines were added under title II. I think 
tmight be appropriate at this time, since this bill is up and since the 
Civil Aeronautics Act of 1938 is being reconsidered, it might be the 
appropriate time to look at the whole air industry and possibly com- 
bine everything under an act directly concerned with the airlines. 

Senator Purrein. That is all I have, Mr. Chairman. 

The Cuarrman. Senator Payne, do you have any questions? 

Senator Payne. No questions. 

The Cuarrman. Thank you very much, Mr. Kinnard. 

_We will hear now from Mr. George D. Riley, representative of the 
National Legislative Committee of the American Federation of Labor. 


47965—54——_13 
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STATEMENT OF GEORGE D. RILEY, MEMBER, NATIONAL LEGIsz,. 
TIVE COMMITTEE, AMERICAN FEDERATION OF LABOR 


Mr. Ruwxy. Mr. Chairman and gentleman of the committee, yy 
name is George D. Riley. I am a member of the National Legislatiy, 
Committee of the American Federation of Labor. I want to say 
merely that we give wholehearted support and endorsement to th; 
remarks by presi nt Kinnard, the witness who immediately prece led 
me, and we hope that the committee can find ways in accommodating 
our union in this very modest request. 

The Cuamman. Do you have any questions, Senator Purt 

Senator Purreiy. No questions. 

The CuarrMan. Senator Payne, do you have any questions? 

Senator Payne. No questions. 

The Cuarrman. Thank you very much, Mr. Riley. 

(Letter received commenting on foregoing testimony and ins =~ 
in the hearing record at this point at the direction of the chairman. 

(Letter from Airlines Personnel Relations Conference, dated Apri 
22, 1954, is as follows :) 


AIRLINES PERSONNEL RELATIONS CONFERENCE, 
National Airport, Washington 1, D. C., April 22, 1954, 
Hon. JOHN W. BRICKER, 

Chairman, Committee on Interstate and Foreign Commerce 


United States Senate, Washington, D. C. 


My Dear SENATOR Bricker. Testimony has been presented before your com- 
mittee by William F. Kinnard, representing the Air Line Dispatchers Associa- 
tion, AFL, urging that S. 2647 be altered to incorporate a provision making 
title Il of the Railway Labor Act applicable to employees of American air 
earriers based outside the continental limits of the United States and its Terri 
tories. The purpose of this letter is to inform you of the views of the majority 
of the United States scheduled airline industry regarding this proposal. The 
Airlines Personnel Relations Conference is jointly owned by 31 American certifi- 
cated carriers, including all of the major carriers as well as all of the United 
States-flag airlines. It concerns itself with matters pertaining to labor and 
industrial relations, and, while not affiliated with the Air Transport Association 
of America, works closely with the latter organization, though only in the labor 
field. Because the proposal of the airline dispatchers is not a new one, we are 
well acquainted with the arguments on the matter, both pro and con. This 
suggestion, if adopted, would not only constitute a basic departure from the 
present meaning of the Railway Labor Act as it has been interpreted by the 
courts, but would create serious legal and practical problems of both a domestic 
and international nature. 

In 1949, the National Mediation Board upheld the view of the airline industry 
that the Railway Labor Act does not have extraterritorial effect, and this in- 
terpretation was sustained by the United States Court of Appeals for the Dis- 
trict of Columbia in Air Line Dispatchers Association versus National Mediation 
Board, 189 F. 2d 685 (1951). The dispatchers’ union now seeks to have Congress 
override this decision, and extend the application of the act to coyer employees 
of United States air carriers who are regularly based and whose activities are 
performed, at stations in various parts of the world outside of the limits of the 
United States and its territories. Before considering such a proposal it is well 
that the Congress be apprised of its significance and ramifications. 

First, there is serious question as to whether it is within the power of Con- 
gress to give the Railway Labor Act extraterritorial effect. The power to enact 
labor legislation that is effective within its own borders is part of a governments 
“police power,” a nation’s police power being an essential attribute of sovereignty 
Sovereignty, however, is dependent upon physical power over those persons 
who are affected by such legislation. Likewise, any attempt to extend sovereignty 
over persons within the geographical limits under control of another sovereign 
is an encroachment upon the power of the second sovereign. As early as 1812 
our Supreme Court recognized this well-established principle of international 
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law when it stated in Exchange v. McFaddon, 7 Cranch 116: “The general rule 
‘. that all sovereignty is strictly local, and cannot be exercised beyond the 
orritorial limits. This flows from the nature of sovereignty, which being a 
supreme power, cannot exist where it is not supreme.” Or, as Mr. Justice Holmes 
id in American Banana Company v. United Fruit Company, 213 U. 8. SAT 

1909) : o* * * The general and most universal rule is that the character of 
os act as lawful or unlawful must be determined wholly by the law of the 
country Where the act is done * * * For another jurisdiction, if it should happen 
to lay ‘hold of the actor, to treat him according to its own notions rather tuan 
t! se of the place where he did the act, not only would be unjust, but would be 
ay interference With the sovereignty of another sovereign, contrary to the comity 
of nations, Which the other state concerned justly might resent.” 

‘It is true that the exclusive character of sovereignty has, in some respects, 
peor relaxed, but only as a result of what is termed “the comity of nations’’- 
treaties. or other intergovernmental arrangements or understandings. Such 
exceptions as have been made, consist largely of laws relating to certain personal 
relationships that exist between a sovereign and its citizens; matters such as 
citizenship, legitimacy or illegitimacy, divorce, taxation, military service, treason, 
aud the right of subpena. On the other hand, the relaxation of the doctrine of 
exclusive sovereignty has never been extended to permit the exercise of a gov- 
ernmental function by one government in the territory of a second sovereign, in- 
dependently of the latter. These principles have found frequent expression in 
the decisions of our courts. Further, in the authorities on international law, 
and among opinions of the United States Attorney General can be found nu 
merous examples of refusals by the United States Government to recognize the 
attempt of a foreign government to perform a governmental function in the 
United States. In each instance it has been asserted that such matters are within 
the jurisdiction of this Government. Several instances of this type are cited and 
Jescribed in Hackworth’s Digest of International Law, volume I1, page 315, et seq. 

The general purposes of the Railway Labor Act are set forth in section 2 
thereof, and may be characterized as an exercise of this Nation’s sovereign power 
to protect the welfare of its citizens by the avoidance of disputes which might 
interrupt the free flow of commerce. If the act is given extraterritorial effect, 
it must be contemplated that the National Mediation Board, in carrying out its 
administrative duties under the act, will occasionally find it necessary to send 
representatives to foreign countries for the purpose of making investigations, 
conducting elections, and otherwise discharging the Board's duties under the act. 
It is obvious that these would constitute official acts by the United States Gov- 
ernment within the territory of other sovereign nations concerning matters which 
are within the power of regulation by the municipal law of those nations. In 
view of the many objections made by the United States Government to the 
exercise of authority by officials of other governments within our territory, it is 
hard to see how this Government could justify sending representatives to other 
countries to attempt to regulate, or to assist, or participate in regulating the 
relations of employers and employees in that country, especially if that country 
has itself enacted legislation providing such regulation. Certainly, as a Nation 
we should not accept, nor would we tolerate, any attempt by a foreign govern- 
ment to regulate the hours of labor, the wages, the working conditions, or to 
determine the bargaining agent to represent employees, merely because they were 
employed by a corporation chartered by such foreign government and doing 
business in the United States. 

The United States Government, through the State Department, in its relations 
with other governments, has consistently recognized the doctrine that under our 
law, crimes committed outside of the United States are not punishable by United 
States courts. The Railway Labor Act, in addition to establishing procedures 
whereby employees may choose representatives for purposes of collective bar- 
gaining, and in addition to establishing machinery to assist and facilitate media- 
tion and arbitration of disputes, lists a number of things which employers are 
forbidden to do, or in some cases, are required to do, and it is provided that the 
willful failure or refusal of the employer, its officers or agents to comply with 
these requirements shall be punishable by fine or imprisonment. If the Act is 
sven extra-territorial effect it would clearly be contrary to well established 
Irinciples of United States law which generally does not make provision for 
Violations committed abroad. 

F rom a practical standpoint, one of the major reasons for not attempting to 
give extraterritorial effect to the Railway Labor Act is that to do so would 
Nace carriers operating in foreign countries in the incongruous position of 
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attempting to comply with the conflicting labor laws of two different juris 
For example, many foreign nations have promulgated laws dealing y 
cedural aspects of employer-employee relations, such as the determi) 
representatives, and procedures for settling disputes. In addition, mau; 
tries impose restrictions on the labor organizations that may represent en 
including licensing requirements, and citizenship requirements for officers ere 
are laws in most foreign nations that place restrictions on the freedom to by gai 
collectively ; these include restrictions on the wages paid to aliens, restrict), 
on the employment of aliens, and requirements establishing minimum ; 

on bargaining items. The laws regulating labor relations in foreign coy) 
usually contemplate far more government regulation than is customary {| 
United States. Furthermore, violation of these local laws is generally punish; 
by the imposition of severe penalties, including fines in many instances, 
carriers would entail an additional and even greater risk for Violation, siy 
their operation in foreign countries is dependent upon permission of the sovereig 
power and compliance with its laws. Revocation of a carrier’s operating permit 
for violation of the foreign power’s labor laws would be more than a r 
possibility. 

Extension of the Railway Labor Act to give it extraterritorial effect, it should 
be noted, would of necessity involve like regulation of United States citizens 
and foreign nationals employed by the air carrier in the foreign country, and 
thus would challenge the right of a sovereign power to regulate the activities of 
its own citizens within its own geographical confines. In other words, 1 1owhere 
in the Railway Labor Act, nor in the suggestions that have been made to extend 
it extraterritorially is there any distinction between employees who are cit izens 
of the United States and employees who are citizens of foreign nations. | 
the National Mediation Board and decisions of the Supreme Court of the Uni 
Siates have made clear that the basic employee unit contemplated by the ; 
consists of all those employed in the craft or class by the carrier, with no distine- 
tion permitted on the basis of race, or by the same token, citizenship or non- 
citize:ship. Since any representative certified by the National Mediation Board 
must act as the representative of the entire craft or class, it follows that any 
attempt to extend the act extraterritorially over employees based in fore 
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countries would require that such jurisdiction be made applicable to all employees 


uf the carrier at such foreign stations, regardless of whether the employee was 
a | nited States citizen or a foreign national. The fact is, that United States 
car.iers operating in foreign countries employ many foreign nationals. In fact, 
these companies all have policies of gradually eliminating all but a few key 
United States citizens at their overseas stations, and having foreign nationals 
tuke over as much of these overseas operations as possible. Thus, to give the 
Railway Labor Act extraterritorial effect would mean, under the policies ex- 
pressed in the Act, placing all employees of a particular classification in the 
same craft or class, regardless of citizenship. This would place the United 
States Government in the position, unheard of under international law, of 
a‘ tempting to sweep aside the sovereignty of country X, in order to regulate the 
relations between an American company doing business in country X and employ- 
ees who are both citizens and noncitizens of country X, but who reside in and 
perform all of their service in country X. 

Finally, it should be noted that the National Mediation Board, in administer- 
ing the Railway Labor Act, has recognized the familiar legal doctrine that juris- 
diction over a relationship should be exercised by the administrators of the law 
at the situs of the relationship. The Board has on more than one occasion 
assumed jurisdiction over employees, and the employer-employee relationship, 
of foreign air carriers operating in the United States. For example, jurisdiction 
has been assumed over Air France, British Overseas Airways Corporation, KLM 
Royal Dutch Airlines, LAI—Italian Airlines, and TACA—Venezuelan Air Lines, 
to mention but a few such instances. The employees of these companies based 
in this country are in a number of cases represented by labor organizations 
chosen through elections conducted by the National Mediation Board under pro- 
cedures provided by the Railway Labor Act. By the same token, no one has 
ever questioned the obligation of these foreign carriers to observe the provisions 
contained in the act prohibiting interference with the right of employees to 
organize, or other provisions pertaining to the making of agreements and settle 
ment of disputes. By acting in the instances mentioned, the Mediation Board, a 
governmental agency, has itself recognized the doctrine that jurisdiction should 
be assumed by the administrators of the law at the situs of the employer- 
employee relationship. To be consistent, the United States Government must not 
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wade the area of jurisdiction already assumed by the administrators of laws of 
equal y sovereign nations through their application of precisely the same doctrine. 
fhe conclusion to be drawn from the arguments is inescapable; the conflicts of 
law and policy which would be created by extending the Railway Labor Act 
extraterritorially are so basic as to be inconsistent with the whole theory of 
(nited States law, as well as international law. Furthermore, the control of 
labor relationships is of such essential importance to all governments as to have 
dictated the enactment of municipal laws and codes peculiarly adapted to the 
local political, economic, and social conditions. For the United States to at- 
tempt to substitute for, or superimpose upon, the laws of other nations the 
provisions of the Railway Labor Act, and the socio-economic philosophy which it 
expre esses, would inevit ibly produce conflict and misunderstanding, and in our 
nent, would be a serious deterrent to the development of a sound and efficient 
intel ternational air transportation system adapted to the needs of the foreign and 
domestic commerce of the United States, the postal service, and the national 
defense. 
Sincerely yours, 
J. L. O'BRIEN, Erecutive Director. 


The CuarrMan. The next witness is Mr. Giles Morrow, president 
and ceneral counsel of Freight Forwarders Institute. 


STATEMENT OF GILES MORROW, PRESIDENT AND GENERAL 
COUNSEL, FREIGHT FORWARDERS INSTITUTE 


Mr. Morrow. My name is Giles Morrow. I am president and 
general counsel of the Freight Forwarders Institute, with offices in 
the Perpetual Building at 1111 E Street NW., Washington, D. C. 

My primary purpose in appearing here at this time is to comment 
very briefly on some remarks and recommendations made yesterday to 
he committee by persons who represented flower shippers and 
consolidators. 

For purposes of identification, the Freight Forwarders Institute is 
the national organization representing freight forwarders subject to 
regulation under part LV of the Interstate Commerce Act. The Inter- 
state Commerce Act provides that when freight forwarders utilize the 
services of air carriers, that service shall be subject to regulation under 
the Civil Aeronanties Act and not the Interstate Commerce Act. 

The Civil Aeronautics Board for many years has recognized freight 
forwarders as common carriers by air when they utilize air carriers. 
A limited number of the members of the Freight Forwarders Institute, 
either directly or through wholly owned subsidiaries, operate today 
as air freight forwarders under ‘authority issued by the Civil Aero- 
nautics Board. 

I am not authorized by my members to make any representations 
respecting the principles involved in S. 2647 as they affect freight 
forwarders. Some individual forwarders actually in the business 
may want to make some representations. I may say, however, that 
as | understand the bill it does not materi ially change the situation of 
the freight forwarder other than as to the method of authorization 
to operate, 

As Senator McCarran’s testimony explains, freight forwarders in 
operation today are exempted by the Civil Aeronautics Board from 
the certificate requirements. U mder Senator McCarran’s bill, they 
would be required to obtain certificates, and the only suggestion I 
make in that connection is a wholly technical one. The bill, S. 2647, 
drops from the certificate provision of section 301 (a) the so-c: alled 
grandfather provision, which permits persons presently in operation 
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to continue until they have obtained a certificate. Now, it is ob) 
that if freight forwarders are required to obtain certificates 
type of a grandfather provision should be made to permit 1 
continue thei ‘ir present operations until they obtain those certifi 

The witnesses who appeared yesterday in behalf of the flowe 
pers or flower consolidators suggested two amendments to the 
mittee. Careful study of their testimony leaves me puzzled 
why they suggested two amendments to cover the same situatio) 
they had stopped with their first suggestion, my testimony wo 
concluded right now. 

The first amendment that they suggested would exempt freight 
warders of certain specific commodities, including agricultural, | 
cultural and floricultural commodities, the commodities which | 
gentlemen ship. 

The second of their suggested amendments would exempt so-call 
nonprofit associations not limited as to commodities, covering 
whole field. 

Now, the first of these exemptions, the agricultural commodity 
exemption, is found today in both part II governing motor carriers, 
and part IV governing freight forwarders under the Interstate Com- 
merce Act. 

Our members have no practical interest in that phase of the matter 
because they are not engaged in that business and, therefore, I have no 
recommendations with respect to the first amendment suggested yes- 
terday. 

The second amendment, that for nonprofit associations, is found only 
in part IV of the Interstate Commerce Act. That was not made clear 
by the gentlemen who appeared yesterday. In fact, they stressed 
throughout that they were only asking for the same provisions that 
are found throughout the Interstate Commerce Act. The so-called 
nonprofit or second exemption which they suggested is copied almost 
word for word from section 402 (c) of the Interstate Commerce Act. 
We are concerned with this proposal very seriously because of our 
experience with it under the Interstate Commerce Act. We would 
not want to see that experience repeated under the Civil Aeronautics 
Act and, most important, we would not want to see Congress endorse 
what we think has proven to be very bad law. The Interstate Com- 
merce Act—— 

The Cuarrman. In what way? 

Mr. Morrow. I am coming to that right this minute. 

This section 402 (c), which you have been asked to include in the 
Civil Aeronautics Act, has not served its purpose of exempting true 
cooperative associations. It has proved a loophole that has almost no 
limit. It has been the most difficult provision of administration in 
part IV of the act. The Interstate Commerce Commission for / 
straight years has recommended that it be changed and tightened. 
They : asked that so that they would have some control over these s0- 
called nonprofit operations. 

I do not think it is necessary for me to go into great detail as to 
why and how that section has proved impractical because I think 
it is not really necessary to serve the purposes sought by these gentle- 
men Who have appeared before you, but as section 402 (c) has been 
construed by the courts, it has permitted very large scale evasions 
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of the regulations, we think, and it has set up a whole new class of 
ompetition under part IV of the act. 

Pending bill, H. R. 4503, is directed specifically at that situation. 
It was introduced by Chairman Wolverton of the House Interstate 

merce Committee at the request of the Interstate Commerce Com- 

ssion in its annual report, and its purpose is to change the nonprofit 
exemption so as to eliminate the abuse that the Interstate Commerce 
(Commission and everyone else know has sprung up under it. 

Hearings have not been held on Congressman Wolverton’s bill, 

t there is a widespread interest in the bill. It is being studied by 

ipper groups and forwarders and carrier groups throughout the 
ountry, and I am confident that in time that provision which they 

ow asking to insert in the Civil Aeronautics Act will be changed 

) that it will be a good provision of law and serve its intended purpose. 

Senator Magnuson in the 82d Congress introduced S. 2713 which 
had the same object as Congressman Wolverton’s bill, namely, to 
hange that nonprofit exemption. 

‘Hearings were held on this bill during the course of the hearings 
on the bills in reference to domestic land and water transportation. 

phe testimony on this specific bill, S. 2718, will be found on pages 

I7 to 1353 of that hear ing, and if any serious consideration is given 
to 0 putting this exemption in the C ivil Aeronautics Act, Iam sure 
that you would find it interesting to read that testimony and study 
the facts that were developed. 

There was a good deal of controversy about the bill because it is 
controversial matter. 

The reason why I do not think it is necessary for me to go into great 
detail as to the defects of this proposal is that, as I said before, the 

nterests who appeared yesterday certainly do not need the second 
exemption. Chairman Bricker asked the specific question of the 
first witness yesterdav, Mr. Gaudio, whether his clients would act or 
operate under the proposed agricultural exemption or the nonprofit 
exemption, and if my hearing is correct and my notes are correct, 
he said specifically he would use the first amendment. 

The Cuarrman. Agricultural. 

Mr. Morrow. Yes sir; the agricultural amendment. 

Then I say what pornt is there in considering at this time a highly 
controversial amendment that no one seems to really need? I do 
want to make it clear that I am not expressing an opinion as to the 
wisdom of the first amendment. I simply have no interest in the 
matter. J am sure the committee will want to consider as a matter 
of policy whether it is necessary to exclude anyone from regulation 
under the Civil Aeronautics Act by commodities or otherwise, but 
certainly I do not think it should be done on a general commodity 
basis by provision of law which has worked very badly under the 
Interstate Commerce Act. That concludes my statement. 

The Cuatrman. Thank you very much, Mr. Morrow. That is a 
very clear statement. 

Do you have any questions, Senator Purtell ? 

Senator Purrety. No questions. 

The Cuamrman. Senator Payne, do you have any questions? 

Senator Payne. No, thank you, Mr. Chairman. 

The Cuarrman. Thank you again, Mr. Morrow. 
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The next witness will be Mr. Charles I. Longacre, president of the 
European-American Airlines, Ine. 


STATEMENT OF CHARLES I. LONGACRE, PRESIDENT, EUROPEAy. 
AMERICAN AIRLINES, INC. 


Mr. Loneacre. My name is Charles I. Longacre and I am the 
president of the European-American Airlines, Inc. I do want to 
say that I appreciate the opportunity of commenting on some of 
provisions of the act. I have distributed the outline of my testimony, 
I did not know I was going to testify until several days ago so | 
did not have the opportunity of preparing a complete statement. ] 
would like to have the opportunity at a later time to submit a state. 
ment which will be a tighter statement. 

The CHatrMan. That may be done. 

Mr. Loncacre. I am appearing on behalf of the European-Amerj 
can Airlines, Inc., an applicant whom you probably have never heard 
of, and probably the reason for that is that it has had the world’s 
most difficult time to get off the ground, and the reason for that js 
that they have attempted to obtain a certificate authority before 
initiating operations under some other guise. 

Because you probably are unfamiliar with European-American 
Airlines, I would like to detail some of my other qualifications in this 
testimony, Mr. Chairman. 

I was in the Air Transport Command for about 5 years, serving i1 
the capacity of ferry pilot, transport pilot, base commander. 

I served for 2 years as the Chief of Air Safety Division, for a period 
as Director of Operations in Air Transport Command Headquarters. 

Following release from the service, I served with the General Coun- 
sel’s Office in the Air Force for 2 years, served as executive assistant 
to the chairman of the board, as executive assistant to the Under Sec 
retary of Commerce. 

I am a graduate of Industrial College. For the last 14 months, | 
have been president of the European-American Airlines, Inc., in the 
current case that is in progress before the Civil Aeronautics Board. 

Having, so to speak, seen both sides of the coin, so far as economic 
regulation is concerned, I felt that possibly that experience might be 
useful and of some benefit to you gentlemen in considering what is a 
major contention or change in the economic regulatory provisions. 

As I understand the present bill, it proposes to continue with respect 
to the areas of air transport now covered, the certificate system of 
authorizing new enterprises to enter the field. It also proposes to 
extend the same system to areas not now covered, which is the ir- 
regular or nonscheduled field, and also to the air contract field. It 
proposes certain other extensions of regulatory authority so far as 
the Board is concerned. 

It seemed to me that perhaps the most useful contribution I could 
make, having had some experience in seeing the operation on both sides 
of the fence, so to speak, would be to try to get across a picture to you 
of how this system actually works because in considering either a con- 
tinuation or extension, it seems to me it is highly important that you 
have a conception of how the system has worked in the past. I think 
changing the Board—it isn’t a case of one or two Board members— 
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+ is a board, a staff, a bureaucratic mechanism which will probably 
be the same under the new act, the same system will be in effect. 

I would like to state the premise, and I.think it is supportable, that 
s the act is presently administered by the Board insofar as the cer- 
tificate aspect goes, it has virtually foreclosed any new enterprise from 
setting into the air transport field. I will try to support that state- 
ment a little bit later, but I would have no hesitation in saying that if 
that system is extended to the irregular and contract fields that it 
vould almost certainly foreclose as to those two fields, and the point I 
am making is that there are real economic opportunities in that field. 
it would make it almost impossible for anyone to get into those fields 
he use of the time and thee xpe nse involved in getting the certificate. 

ly own belief is that there are not obviously enough economic op- 
portunities in either of choke fields that anyone will spend the time 
and money and effort to go through a certificate procedure in order 
to get the authority. 

In coming down to how the certification system actually works 
under the present act, as you know, there are two key issues involved; 
the issue of whether there is a public need for the service, the public 
convenience and necessity aspect; and the fitness, willingness, and 
ability of the applicant to provide the service. In simplified terms, 
the way it has tended to work in the past is about this way; let us 
say the new applicant or the new entrepreneur who thinks he has a 
fine idea as to new airline service, has no way of initiating such an 
operation and the board has stated in the past, and the act itself is 
specific that you are supposed to obtain authority for that operation 
before you initiate operations. Then comes the question of how do you 
prove fitness, willingness and ability? The position taken in the first 
proceeding that my company was involved in was pretty baldly the 
fact that you could not be willing, fit and able because you were not 
then in operation. So, you have to obtain a certificate before you 
can legitimately go into operation—but you can never be fit, willing, 
and able unless you have a background of experience and it is per- 
fectly obvious that nobody can get it. It wasn’t quite as simple as that, 
but the practical effect is very close to that. Both, as stated in the 
present act, and as proposed in this bill, the certificate system sounds 
really pretty simple and straightforward. All you have to do is to 
come in and prove the public need for it, after notice and hearing, and 
show that you are reasonably fit, willing, and able, and a certificate 
will automatically result. That sounds perfectly simple and straight- 
forward, but it isn’t simple and straightforward at all. 

First, in trying to give you a picture of how the system works, 
there is the time factor involved. After an application has been filed, 
itmay be all the way from 1 to 3, 4 or 5 years before the matter comes 
up and is set for hearing before a trial examiner of the board. Then, 
ini nding on the importance of the case, you will go through a pro- 
tracted hearing before the trial examiner which may last anywhere 
from a few days up to a few months or a few years. In the case in 

which my company is involved, the hearing lasted 5 months. 

In the irregular investigation, and I think the hearing before the 
examiner has been going on for well over a year. 

Then, when the evidence taking procedure is over with, the ex- 
aminer will spend another month or 2 or 3 in reviewing the evidence 
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and making recommendations or a report and then there will be briefs 
to the board, the oral argument, and eventually or ultimately a board 
decision. But that whole process is measured almost in years. §, 
from the point of view of a new applicant coming in, he is faced 
with saying he has a good idea now, he is faced with the hope that jn 
2 or 3 or maybe 4 years he may get the authority he seeks. By that 
time, the situation may have changed drastically. 

I might say that in the particular case of European-American Air. 
lines, it had an application on file since 1949 and through two proceed. 
ings it has been engaged in active prosecution through those proceed. 
ings, through the procedure I have just described, for the last 21/4 years, 

Secondly, there is the question of expense involved in a certificate 
proceeding. In considering the situation of a new applicant coming 
in, I think you have to bear in mind that almost any new idea jy 
aviation will impinge, or potentially impinge upon somebody who js 
in the business in some way, shape, or form, So that they almost 
certainly will be opposed. And bearing in mind that the new appli- 
‘ant’s pocket, whereas his principal opposition is from 1 or 2 of the 
to what the range of costs we are talking about can be, I will get to 
them in a minute, bearing in mind that that comes out of the appli- 
cants pocket, whereas his principal opposition is from 1 or 2 of the 
certificated carriers and if they are on a subsidy basis the Government 
is paying for it, and if they are not on a subsidy basis it is being paid 
for out of the profits of the operation. But he is faced with the most 
detailed kind of opposition all the way along the line, opposing this 
idea which he is paying for out of his own pocket. 

In the 214 year proceedings that I have described to you, that 
European-American Airlines has been engaged in, they have spent 
somewhat over $50,000. If the efforts of all the people who contributed 
were adequately compensated, it would amount to over $100,000. The 
total, after you get a trans-Atlantic cargo certificate involving all 
the applicants—there are six applicants—the principal opposition 
being Pan American and TWA—it amounts to the fact that the 
Government has spent, in the terms of time and of their people, | 
think a conservative estimate of the amount spent to date in that effort 
over the last 5 years is some place between $1 million and $2 million 
which, in a way, seems a little bit strange because that is approximately 
the amount of money it would take to launch a pretty good trans- 
Atlantic cargo operation by an airline. 

Insofar as the irregular investigation going on is concerned, I think 
on a conservative estimate the amount we spent in that proceeding 
will range from $3 million to $5 million to prove almost nothing that 
was not known at the start of the proceeding. There will be docu- 
mented a legal record on which action may be taken but, so far as 
what was unknown as to the setup, it was known before they ever 
started, in my opinion. 

Senator Griswotp. Did I understand you to say that there are 
several other applicants for a similar charter? 

Mr. Loneacre. To make my position clear, I should say that there 
are in the present case six applicants. I would like to stay away 
from the present case in the example because it is still pending before 
the board. The case that I would like to use is the first case that was 
concluded that European-American Airlines sought certificate, which 
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was concluded about 2 years ago and this is the continuation with now 
6ap yplicants altogether i in the present case. 

Senator Purrety. That was the case initiated in 1949? 

Mr. Loneacre. It was initiated earlier than that. Several appli- 
cants had filed applications, I think in 1947. Our application was 
filed in 1949. There have been 2 previous proceedings and now they 
are all lumped together along with some new applicants who thought 
they saw a pretty “good opportunity to climb on board, and so there are 
now 2. In substance, the new proceeding is an entirely new case. 

Let me try to get down and give you a little bit more specific picture 
of how this system works, say within the staff and within the board. 

The act and the proposed. bill have contained only general state- 
ments with regard to what comprises public convenience and necessity. 
In general, it is public interest. The present act does specify, when 
you are talking about public convenience and necessity and you are 
talking about the commercial interests and the national-defense in- 
terests. Similarly, with respect to the other key issues, there is no 
statement in the act as what fitness, willingness, and ability is sup- 
posed to compr ise. Actually, they are such general statements that 
the board or its staff can see the public inte1 ‘est is almost anything you 
want and substantiate it to a considerable extent. It has tended to be, 
it seems to me, the interest of the particular carriers who are in, and 
there is very little talk about what would seem to be, to the uninitiated, 
the real elements of public interest. 

[ would like to cite 1 from the first case that was concluded, and 
2 2 illustr ations. I would like to give you one illustration of how even 

e statutory issues can be dodged or ignored, and secondly, I want 
to illustrate the interpretation in terms of an actual case as to what 
the public interest is. 

The first of those examples is the statutory issue of seeing the 
national-defense interest in a particular application. Presuming the 
board is obligated and the staff are obligated to take into account 
assisting In gaining evidence on that score, when the European-Amer- 
ican Airlines application was first started in the process, a request 
was made of the Bureau counsel, who was the legal representative, 
to obtain from the Department of Defense certain statistical data to 
obtain their views with regard to whether they felt that the national- 
defense interests required additional all-cargo services. The Bureau 
counsel was asked to get from the board’s files past statements by the 
Department of Defense on that issue. According to the person who 
was counsel at that time, he states that the Bureau counsel had agreed 
to obtain those things. Actually, as it turned out, he neither obtained 
them nor asked for them or said that he was not going to ask for 
them so that European-American Airlines could undertake on their 
own to try to get them. 

The result is that in a brief to the Trial Examiner, there was no 
reference to it nor in the Trial Examiner’s report nor in the board’s 
decision which was more or less adopted the Examiner’s report. 
There was not one statement, not one statement with respect to the 
impact or the interest of national defense in a trans-Atlantic all-c: argo 
proposal, although it was there at that time, which we discovered 
later, there was a very strong statement in the board’s files with respect 
to the views of the Department of Defense as to the need for an all- 
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cargo service, If it will not be taking up too much of you 
I would like very much to read that letter, which is relativel, 

It was written on January 12, 1950, signed by Stephen Ear! 
it is addressed to Mr. Joseph O'Connell, ‘Jr. ., and Mr. Early ha 
to say: 

Dear Mr. O'CONNELL: I want to acknowledge your letter of 17 O 
garding the Transatlantic Freight case, in which you request an exp 
of the views of the Department of Defense in tke general issues of 
There is considerable military interest in the expansion of the civil air ¢ 
industry to the fullest practicable extent, and we believe that the deve 
of new markets of this sort can be effectively instrumental in achie 
end. The Department feels that whatever practical encouragement 
given to the air freight industry will be of especial military interest, as 
range, all-purpose aircraft are particularly adaptable to military reqnir« 
in the event of an emergency. In addition, certification of a service « 
sort would provide a subsidiary means to the Department of Defense of effecting 
delivery of priority cargo. 

For the above reasons, the Department favors the certification of an all-carg 
service in this area. 

Sincerely yours, 
(Signed) StTerpHen Earty. 

The second point I wanted to make with respect to how a 1e issue 
of public interest generally gets somewhat distorted, and black some- 
times becomes white in terms of an actual decision, comes from the 
same case. 

Efforts were made from the very beginning to get the Trial Ex- 
aminer and Bureau Counsel to specify in more detailed terms what 
was comprehended within the general issue of public interest or 
commercial interest. 

European-American Airlines proposed what we think still is not 
a bad specification of what those are, but what we were aiming to do 
was to try to get out a statement as to the standards that would be 
applied in determining whether or not a need had been approved and 
the objectives or the specific statement we had proposed was this one, 
that the real objective of public interest in a certificate proceeding 
was: 

(1) expansion in the volume, reliability and quality of service to 
the public, 

(2) reduction in the cost of such service to the public, 

(3) decrease in the subsidy burden on the taxpayer, 

(4) increase in the amount of self- supported airlift capacity (par- 
ticularly of the long-range cargo variety) which will be available to 
“ the military in ev rent of ¢ emergency. 

ow, there may be a number of others but I still feel that that is a 
reasonable statement of the major factors of what would seem to be 
real public interest. 

We were unsuccessful in any level in that proceeding to get the 
Bureau Counsel and the Trial Examiner or the Board to deal with 
the evidence in terms of that kind of a specification of public interest 

In that connection, the Bureau Counsel in brief to the examiner or 
to the Board, refused to even talk about the issue of public need. 
His position from beginning to end was virtually this, there is no 
point of discussing whether there is a need for service because the 
applicant is not fit, willing or able because he is not in operation. It 
was not in that many words, but the practical effect was almost 
exactly that. 
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If I am not taking too much time, I would like to read from an 
analysis that was made, and I believe it is an accurate analysis of 
the reasons the examiner gave in finding that the public interest or 
the public need would be adversely affected by certification of an all- 
cargo service. 

Yet the report of the examiner (and for that matter, the brief of 
the so-called public counsel in the case) fail completely to treat either 
the HKuropean-American Airline proposal or the evidence presented 
jn the terms of these vital questions of public interest. 

And those were the four I had outlined that we had proposed as 
some kind of a standard to tie to in trying this matter of proving 
public interest. 

It is obvious from only a cursory study of the case that the Euro 
pean-American Airlines proposal holds great promise for the pro- 
motion of all these objectives, and at no cost to the taxpayer. What 
important factors in the public interest then did the examiner con- 
sider outweighed the obvious public benefits and advantages offered ? 

First, he emphasized the duty of the board “to insure maintenance 
of sound economic conditions in air transportation”, on Page 96 of 
the report, which the examiner interprets to be avoidance of any 
possible ill-effects on presently certificated carriers. In this con- 
nection, it is noted that the examiner is forced to imply such effect, 
since there is not one iota of evidence in the record that any net diver- 
sion would result from certification of European-American Airlines. 

The second reason he then stated was that the— 
economic success or failure of the applicant would have an important effect 
on the entire air transportation pattern— 


which appears on page 96, and that— 


the establishment of an unsound link in the air transportation network might 
well result in a deterioration of the trans-Atlantic pattern. 
That also appears on page 96. 

The implication is that the public interest, in the event of possible 
failure, is so great as to preclude grant of an opportunity to succeed. 
This is ndeed a somewhat novel concept of public interest, which, if 
applied generally to the economy, would mean no risk capital should 
ever be invested in any new enterprises. 

Senator Monroney. You were not asking for subsidy, were you ? 

Mr. Longacre. No, there was not a request for subsidy or mail pay. 

The second statement implies that European-American Airlines 
would be an unsound link which would cause a deterioration of the 
trans-Atlantic pattern, contrary to the public interest. 

This statement is obvious nonsense, since there is nothing in the 
record to support such a conclusion. In view of the record of the 
domestic all-cargo carriers and the undisputed fact that the foreign- 
flag carriers are providing virtually all of the all-cargo services and 
are, in fact, running away with the trans-Atlantic all-cargo business, 
acontrary conclusion appears inescapable. 

The third reason given by the examiner was; as a final reason for 
denial, he concludes that— 


the investing public might suffer by approval of service destined to ultimate 
financial failure— 


and that appears at page 97. Aside from the unwarranted and un- 
supportable implication that the service is destined to ultimate finan- 
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cial failure, which is dealt with in detail in a later section, this 
represents a gratuitous importation into the case, as a public interest 
issue, of a factor nowhere mentioned in the Civil Aeronautics Act. 
Heretofore, it was thought that protection of potential future in- 
vestors was more properly the concern of the Securities and Exchange 
Commission and State regulatory agencies. Under the circumstances, 
it would seem that the examiner should betray a little more conce rh 
for the protection of those who have already invested in the enterprise 
in reliance upon a reasonably fair and impartial hearing of their case. 

Gentlemen, I apologize for going into such detail but I believe it 
is impossible to get the feeling or to get across how the thing actually 
works unless you do get down to those details. I don’t know any 
other way to get at it and if I am going at too great length into detail, 
I = you W ould stop me. 

I dislike to bring into the issues, and I do not have a persecution 
complex so far as 9 uropean-American Airlines is concerned, but the 
problem has been all along so far as our company is concerned, the 
problem is how do you approve fitness and ability and willingness 
unless you are in operation? We had arrived at the conclusion that 
you could not be in operation without violating the law. 

Senator Purrett. Would you say that was the whole history of 
those who have asked for certification and been able to get it? You 
have cases where certificates have been granted, where they were able 
to establish it. 

Mr. Loneacre. I think I can best answer you this way; I was asked 
the same question on the stand in this case. 

Senator Purrety, I have no knowledge of your case at all. 

Mr. Loneacre. Both counsel for Pan American and counsel for 
Flying Tigers were asked : 

Did you ever hear of anybody getting a certificate that way? 

And the answer was: 

Yes, there was American overseas 10 years ago and there are certainly some 
in the feeder airline cases. 

A few certificates were gotten by people coming in on the basis 
o: commitments of capital and the resources necessary but they are 
very far and few between. The efforts to get support in this case 
have all stemmed from fhe industry generally and financial people in 
particular that it is possible to get a certificate the way we have sought 
to do it, but we believe that is the only legitimate way it can be done. 

I think the history of the nonscheduled airlines—and I am sure 
you will be exposed to a lot of testimony on that—but the history of 
the effort to get into the airline field through the nonscheduled exemp- 
tions is that. nobody has been able to get it without the law being 
violated. 

Senator Sparkman testified before the Senate Small Business Com- 
mittee that their previous a eaeieiie had led them to the definite 
conclusion that that avenue was ‘absolutely impossible and that the 
Board admitted it. 

There is one possible way that you could get in if the Board were 
willing to grant exemption authority. They have power to grant 
exemption authority for exploratory operations. We will not use 
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exemption authority to permit you to get into operation before you 
ean get a certificate, they say. 

[| would like to review very quickly the efforts of European-Ameri- 
can Airlines to obtain exemption authority to get into operation. At 
the time EKuropean-American’s application was being considered in 
ihe North Atlantic certificate renewal case, the applications of two 
other applicants were awaiting decision by the Board, the previous 
ase in Which the present applicants were all bound up together was 
in the final stages at the White House while our case was being con- 
dered by the Board. The previous cases were denied, but in the 
process President Truman directed that an exemption be granted 
to lof the 2 applicants in issue at that time. This was at a time when 
our application for certificate was up at the Board and White House 
level, and prior to the decision. The Board then granted an exemp- 
tion to the applicants in the other case and this was in the form of a 
letter to the public at the time. It was later made public. The Board 
ranted an exemption marking out the scope of that application in the 
absence of any application by any carrier or in the absence of any no- 
tice or knowledge on the part of other people affected. Obviously 
European-American Airlines was greatly affected because it had a 
certificate up at the level of decision. And that exemption was tied 
intoa military exemption, but in point of fact permitting some access 
to commercial trans-Atlantic air-freight traffic on a regular basis, 
or something other than the nonscheduled basis, on a scheduled basis. 

European-American Airlines asked for a similar exemption, and 
this was over the course of the next 8 months while we were waiting 
for an answer and asked for precisely the same exemption and the 
petition set out that all applicants were being considered and the 
question of whether or not you were in operation would be a signifi- 
cant impact upon whether you could show willingness and ability, 
and were denied in every instance. 

So that, at least in our case, the Board has pretty consistently stuck 
to the premise that unless somebody was in operation they would 
not grant exemption authority to them. 

Senator Griswoip. Do you think it would be possible to change the 
law so that no requirements of a certificate were necessary, just to 
let an unlimited number get into the field ? 

Mr. Loncacre. That goes to a question which I was going to testify 
about, but because of the time involved I was going to steer clear of it. 

It is the whole question of the extent which government regulations 
in the air transport field is justified. I read Senator McCarran’s 
statement and it was both a very able and very persuasive outline of 
the reasons that government regulation is necessary. There is a lot 
to be said on the other side. The air-transport industry has grown 
up considerably from the chaotic days when the Civil Aeronautics 
Act of 1938 was enacted. 

The air-transport industry in the capital investment required in 
terms of gross volume, I think it is really questionable whether that 
ratio is such that it is necessary to set up a public utility in effect. 
The major investment in an airline is simply the equipment. The 
equipment is pretty costly but in terms of total volume it is not out- 
rageous. The costs that are incurred, and I have indicated some of 
the kind of costs in this whole regulatory mechanism, constitute a 
real drain, so to speak. 
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A third factor is the kind of cost of excluding anybody who « 
in with anything new. I tried to paint a picture of the difficul 
anybody with a good idea ever breaking in. 

When you weigh all those factors and difficulties, and, of course 
this is only a personal opinion, my own personal feeling is that the 
air-transport industry might be in a better position, might be a |ot 
further along but for the kind of stranglehold, if you will, on the 
ingenuity of new people coming into the field. 

In that connection, I often have drawn a parallel in my own mind. 
and it may not be a fair parallel, but if you stop to consider where 
the automobile industry would have been if, in the 1920’s, the same 
kind of a stranglehold would have been placed on the automobile 
industry, I have real doubts that there would be nearly as many good 
automobiles that are half as cheap to the public. Those are just my 
own personal views. : 

Senator GriswoLp. You recommend at this stage in aviation history 
that most of the authority to grant certificates to new airlines be re- 
moved from the law ? 

Mr. Loneacre. I wouldn’t go that far. Despite exposures to it and 
many arguments, I do not feel confident enough of the answer to 
make that recommendation. I do think that this committee should 
think very seriously about whether they are going to expand or con- 
tract the scope. I think it would be bad to say to throw it aside. It 
would be almost impossible with the subsidy involved to throw aside 
regulation. 

Senator Griswotp. You do not think the regulation should be re- 
moved but you think the law should be left approximately as it is, but 
the administration improved ? 

Mr. Loneacre. On the overall question I would say that was ap- 
proximately my view. I think that a number of things can be done 
to the act to improve the administration, and I really believe, and I 
have not thought it out nor do 1 have at this stage any specific pro- 
posals, but I think there are ways of going toward the realization 
of regulation without going the whole way that would be helpful. 

Senator Payne. Isn’t it true that you did make a very specific 
statement, if I understood it correctly, that instead of leaving the ques- 
tion of fitness and public interest and ability and so forth up toa 
wide discretion on the part of the individual who might be consider- 
ing the case, that if it was possible to spell out somewhat distinctly 
what was meant by fitness, what the requirements were that met fit- 
ness, what requirements did meet public interest and what require- 
ments fitted ability of the applicant to fulfill the particular applica- 
tion under consideration, that that would give you what you wanted! 

Mr. Loneacre. It is not what I wanted. I am not espousing the 
cause. I think it is absolutely essential that you get more specili- 
cally in the law as to what comprises the elements of public interest. 
If it is left wide open to something as general as public interest, that 
can be interpreted almost any way you want and that would not be 
so bad if it were really interpreted consistently by the Civil Aero- 
nautics Board and its staff in actually handling the case, but even 
after all these years I do not believe that anybody, lawyers or other- 
wise, can get from the Board decision any kind of a detailed con- 
ception as to just exactly what factors of public interest have to be 
taken into account. 
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ator Payne. You do have to submit information on the financial 
Hy of the applicant ? 

Mr. Loncacre. You do have to prove that there is a need for the 
service and then you have to prove fitness and ability of the appli- 
int. I had a whole argument I wanted to devote to this question 
about how anybody proves fitness and ability. 

Senator ScHorrret. I would like to ask you two questions to get 
ny thinking straight in further considering what you have to say. 
Did you consider ‘that the Civil Aeronautics Board was within its 

egal powers in granting exemptions to the nonscheduled airlines to 
operate ¢ 

Mr. Loneacre. I did not realize that that point was in issue. I 
ways thought and assumed so. I do not pretend to be a legal expert 

that subject but the act, as it stands now, gives the Board authority 
to o control air tr ansport and that would mean any kind of common 
arriage, transport, scheduled or otherwise. 

Senator ScHorrre.. Do you feel that the Civil Aeronautics Board 
has been unduly liberal in exempting carriers from the requirements 
of the present act ? 

Mr. Longacre. You know that the irregular exemption is no longer 
available. It has been canceled out 4 years ago so that that avenue 
for a neW Carrier is not open. 

My own view is that it has been much too slow to use the exemption 
authority for developmental purposes for obvious public needs. It 
would seem to me that the Board should mark up clearly but on a 
ase-by-case basis as to what it was going to use the exemption au- 

thority for. This blanket exemption “for the nonscheduled field and 
without regard to whether there was a real need for an exemption or 
something ‘else as to a large class turned out to be very bad as it ac- 
tually worked, but again the real problem was that the Board wouldn’t 
enforce its regulations and permitted this thing to grow up in the be- 
ginning to where it has almost gotten out of manageable proportions. 

My own view is that the Board has created the proble ms themselves. 
It could have been handled very well if the Board had done what it 
said it was going to do in the very early cases on the subject of what 
was the limit of irregular authority, and followed them up. My be- 
lief is that there would have been no problem. 

I got to wandering off. If I have not answered directly your ques- 
tion, | will try to answer it more directly. 

There is only one other point that I would like to make before I 
outline very briefly the suggestions or recommendations I would like 
tomake for consideration of the committee; and that is to consider for 
just a moment this question of proof of fitness and ability. Under the 
present act, as I have tried to outline before, if you propose something 
that is covered by a certificate authority, you are not supposed to go 
into business until you have that authority. But you have to prove 
fitness and ability. How do you prove fitness and ability? If you 
cannot get into operation and cannot have an organization in being 
and cannot have operating experience in that particular field, bearing 
inmind the time involved and you have to come up before the exami- 
ner, which is months or years before ultimate decision, and bearing in 
mind the fact of the time involved, the fact that you do not know 
whether you will get a certificate at the end and it may not be what you 
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applied for, and there may be three or four certificates granted, it js 
hasbetety impossible for anybody to have in any major transport 
enterprise the advantage of a few million dollars, both in airplanes and 
operating capital, to have that money for an airplane sitting around 
for a year or 2 or 3 years in the hope you will get a certificate. 

The same factors apply to absolutely firm commitments. Who 
would tie up $2 million or $3 million or $4 million for several years 
in the hope they would get some kind of a certificate but not knowing 
what kind of a certificate it would be or how much the situation would 
change? It is impossible to expect firm unequivocal commitments at 
that stage of the game. 

I asked the question how do you go about proving fitness and ability 
if you come in and make application and want to prove fitness and 
ability and want to show it in light of those circumstances. I, myself, 
feel looking back on it, I don’t know how we got as far as we did in 
the terms of total commitment in nonequity capital and equity capital 
and we had commitments ranging to $3,800,000 on the Atlantic oper- 
ation. I think that is only because everyone felt the opportunity was 
so good and I think the proof of that is that people are spending a 
couple of million dollars in the hope of getting into it, which is just 
about what was spent or will be spent before it is concluded. 

I would like to read from a letter that counsel in the first case pre- 
sented when the Bureau counsel refused to either brief or discuss the 
question of public need and then on the fitness and ability aspect did 
everything to discount fitness and ability and say well, after all, he 
roughly took the approach they have to be in the bank at this time 
or you have to have the airplanes sitting over here, which is impossible. 


European-American Airlines sent a letter to the Board protesting 
that kind of treatment on both the fitness and ability as highly un- 
realistic, and I would like to read a couple of paragraphs that are 
excerpts from that which will get across to you the kind of an approach 
that you are faced with. 

On the fitness and ability issue, the letter states: 


The brief, in apparently insisting upon: (1) “An overall organization in being 
from the standpoint of fitness to perform trans-Atlantic cargo air operations,” 
(2) the possession of the aircraft to be used regardless of certification, and (3) 
that all or most of the required capital must be legally callable, regardless of 
certification, proposes a distinct departure from all the Board’s previously 
established tests of fitness, willingness, and ability. This seems to be acknowl: 
edged in that no Board decision is cited as authority throughout this decision. 
That is at pages 43 through 47. 

Moreover, it must be regretfully observed that the brief employs broad and 
sweeping statements, which in some instances reflect an ignorance or disregard 
of the evidence of record, in other instances are only technically accurate, and 
in general are misleading. In addition, the brief in this section uses such derisive 
terminology as “so-called key personnel,” “far-flung,” and “it is said” as if 
there were grounds for questioning the credibility and integrity of the witnesses. 
This applicant’s case is treated as sort of a joke. For example, at page 46, the 
brief says somewhat derisively: “Nor can it be said with but minor exceptions, 
that any of the so-called key personnel indicated by European-American’s exhibits 
reflect any experience whatsoever in the field of air transportation.” 


I will skip the review of the brief involved, but let me read the con- 
cluding paragraph : 


Toward the close appears a most learned statement as to fitness, willingness, 
and ability: “We find nothing in the act which requires the Board, solely on 
the basis of the best efforts letter adduced, to find this applicant financially fit. 
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And, of course, I have indicated to you something of the range of the 
fnancial commitments, again substantially on the best efforts basis. 
But nobody in their right mind could ever make a more binding 
financial commitment. 

Mr. Chairman, I certainly appreciate your patience in bearing with 
me. 

| have put together four recommendations or suggestions that I 
think maybe this committee might wish to consider. They are all 
based on the assumption that the committee and the Congress want 
to have a way for new enterprise to come into the field. Rather than 
an indirect approach which this bill may well represent to simply 
exclude anybody from getting in, it would be infinitely beatles 4 
if the Congress and the committee would say: “We have enough car- 
riers” than if they said: “We do not need anybody new in this thing.” 

It would save millions of dollars of everybody’s time involved. 

Resting on the assumption that the Congress and the committee 
want a way for new enterprise to get in, I w ould like to make several 
suggestions and this is not addressed to the major question of discard- 
ing regulations. 

First, on the public convenience and necessity issue, I think that 
the law ought to be made specific as to what those elements are that the 
Board and its staff are obligated to take into account in deciding this 
ssue of public convenience and necessity. The four would make a good 

tarting point. There are undoubtedly others. It doesn’t make so 
much difference what it is but it is a specific statement that the parties 
nvolved have to prove before they go u 

The second stage is on the fitness Saal ability aspect so that the com- 
mittee may give very serious consideration to doing something about 
specifying the standards and taking into account the policy that 
I have tried to get across to you of how the procedure may be worked 

it being almost impossible for anybody to sit with $3 million or 
<4 ‘tnillion or $5 million over an extended period, taking into account 
ihe ncthtoeil tactics and a procedure that is possible | to meet. 

As an alternative suggestion, because it is very difficult to frame 
that kind of a fitness and ability standard, I think it would be well 
worth considering the idea that if public convenience and necessity 
has been proven by the applicant, the Board is obligated to issue a con- 
ditional certificate, that is, conditional upon his coming out with a 
required level of capital. The applicant would show later in terms of 
financing airplanes and personnel, that he has collected capital suit- 
ble under the circumstances. It is impossible to pull all those to- 
yether in a hearing before an examiner. It just cannot be done. 

The third suggestion I have to make, and this can be only a fairly 
ketchy and probably a prejudiced or partial presentation of how the 
system actually works out, gets down into detail of the actual case, and 
because I think it is so important that the committee have a clear 
understanding and a clear conception of how this thing works, I 
would like to make the suggestion that perhaps a staff group or a 
subcommittee be set up to really get down to brass tacks with respect 
to maybe 4 or 5 specific cases or w ‘ith respect to a general investigation 
of how it actually works. 

Asa final suggestion, I would like to recommend, and I understand 

that there are a number of Government witnesses to testify on this 

Lill, that the specific question be asked as to how any new enterprise 
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is supposed to get into the air-transport business either under t) 
present act in a legitimate way or under the proposed bill which would 
simply extend the certificate system, and then ask those questions 
rather specific practical terms. Make the assumption that an idea fo 
development in aviation is a great one. If you bought the idea and 
the method that we had proposed for developing transatlan til 
cargo, just assume that it is a great idea and there is no serious «ies 
tion as to public need, although it will be argued through the case 
Then ask in terms of practicalities of the situation how you can go 
about getting the $25,000 to $50,000 to pour into a project of this kind 
in the hope that it may come out the other end. 

Where you find the people willing to spend 2 to 5 years of thei 
lives in chasing this application through, a 2- to 5-year proceeding in 
the hope that ‘they might get a certificate, how do you prove fitness 
and ability in the absence of an organization in being with the back- 
ground of experience which you must have before you can be certifi 
cated to get into operation ¢ 

If you see fit to follow the last suggestion—I am very sorry that 
I have to return to California because I would like to hear th 
answers. 

The CuHatrMan. I have some correspondence between the committee 
and the Board and other organizations that does involve the issues 
presented here. 

First is a letter addressed to Hon. Edwin Johnson dated May 12, 
1952, from the Chairman of the Civil Aeronautics Board, Mr. Donald 
W. Nyrop. 

Next is a letter dated April 25, 1953, from the chairman of this 
committee, Mr. Charles W. Tobey, to Oswald Ryan, the Chairman of 
the Civil Aeronautics Board. 

Next is the answer to that letter, dated May 14, 1953, addressed to 
the Honorable Charles W. Tobey and signed by Oswald Ryan, Chair- 
man of the Civil Aeronautics Board. 

Then there is a letter dated June 24, 1953, from Chairman Tobey to 
Mr. Ryan 

Then thie is a letter dated August 6, 1953, to me from Mr. Harmar 
D. Denny, Acting Chairman of the Civil Aeronautics Board. 

Those letters will be inserted because they do involve matters which 
have been presented. 

(Letters referred to are as follows:) 


Civit AERONAUTICS Boarp, 
Washington 25, D. C., May 12, £982. 
Hon. EpwIin C. JOHNSON, 
United States Senate, Washington, D. C. 


Dear SENATOR JOHNSON: This will acknowledge your letter of April 29, 1952, 
enclosing a letter to you from Senator John W. Bricker with respect to the 
application of European-American Airlines. 

In this application European-American Airlines, a nonoperating company, seeks 
a certificate of public convenience and necessity under section 401 of the Civil 
Aeronautics Act to authorize it to engage in air transportation of cargo only 
across the North Atlantic. The application includes a request for authority to 
carry mail which would of course carry with it the benefits of section 406 of the 
act. However, at the hearing the applicant withdrew the request for mail so 
that its present application contemplates the transportation of cargo only with- 
out Government subsidy. Under section 401 of the act the Board is called upon 
to issue a certificate of public convenience and necessity if it finds that the 
transportation proposed is required by the public convenience and necessity 
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and that the applicant is fit, willing, and able to provide the service for which 
t has applied. 
There are two major issues in this case which the Board must decide. First, 
« the service required by the public convenience and necessity? ‘This term is 
one which has been in general use in publie utility statutes and has been defined 
+) include a consideration of whether the proposed service will be of benefit to 
the public, whether the service is provided by present existing facilities, and 
nether the inauguration of the service will have an adverse effect upon existing 
arriers. All of these issues have to be decided upon a consideration of the 
vidence adduced at the public hearing. In addition, it is incumbent on the 
applicant to demonstrate that it is fit, willing, and able to provide the service 

r which it has applied. Such a finding includes a consideration of the financial 
ability, the organizational ability, and the plan of operation which the company 
has presented for the consideration of the Board. 

{s you know, oral argument in this case was held May 6 at which time 
furopean-American had an opportunity to point out to the Board any instances 
wherein they believed that proper consideration had not been given to any of 
the evidence they had presented. Thereafter, the matter was taken under advise- 
ment by the Board. I can assure you that the application of Huropean-American 
will be given most careful consideration by the Board in the light of the facts 
developed at the hearing. 

Sincerely yours, 
DONALD W. Nyrop, 
Chairman. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
April 25, 1953. 


Hon. OSWALD RYAN, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 


My Dear Mr. CHAIRMAN: It was gratifying to note in your recent testimony 


before a subeommittee of the Senate Select Committee on Small Business that 
you indicated concern that growth in the creation of new corporations and new 
enterprises in the air-transportation field be st’fled. That question is also of 
great concern to the Senate Interstate and Foreign Commerce Committee as 
lalso indicated in my letter of April 14, 1953. 

In view of the fact that the Civil Aeronautics Board no longer permits issuance 
of letters of registration for any new large irregular carriers—and in view 
of the history of the past few years, there appears to be considerable doubt that 
these permits as presently conceived represent an economically practicable way 
for a new company to enter into the air-transportation fiela without being forced 
to violate the Board’s regulations in order to survive—I would very much 
appreciate learning your views concerning the appropriate way in which new 
air-transportation enterprises can, as a practical matter, be brought into ex- 
istence. My inquiry is addressed to those fields of air transportation which 
have undergone some development already rather than to entirely new areas, 
such as helicopter services. 

Sincerely yours, 
CHARLES W. Torry, Chairman. 


Crviz AERONAUTICS Boarp. 
Washington, May 14, 1953. 
Hon. CHARLES W. Tosey, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Dear Senator Torry: This will acknowledge receipt of your letter of April 
25, 1953, inquiring as to the appropriate way in which new air-transportation 
enterprises can, as a practical matter, be brought into existence. 

Section 401 (a) of the act provides that no air carrier shall engage in any 
air transportation unless there is in force a certificate issued by the Board 
authorizing such air carrier to engage in such transportation. Later paragraphs 
of section 401 provide that such a certificate shall be issued by the Board only 
upon application and if, after notice and public hearing, the Board finds that the 
applicant is fit, willing, and able to perform the transportation proposed and 
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that the service is required by the public convenience and necessity 
terms are used in the act. 

In addition, under the act new companies can in certain instances 
thorized to operate and existing carriers can be authorized to conduct 
services pursuant to exemption issued by the Board under the proyj 
of section 416 (b). The exemption method was utilized in authorizing . 
tions by irregular air carriers. However, the provisions of section 41 
clearly indicate that this latter method was to be used in exceptional! ci; 
stances and was not intended as a substitute for the basic regulatory schey, 
of controlling the entry of new companies and the expansion of se 
existing carriers through the issuance and amendment of certificates of 
convenience and necessity. 

The basic problem in connection with the entry of new companies 
transportation is not one of the manner in which such authority can be obtain 
for both the certification process and the exemption process have proved to 
practical methods of authorizing the entry of a large number of new compani 
into diverse types of air transportation. Rather, the basic problem is that of 
a new company establishing under the procedures specified by the act that t¢) 
services it proposes will be in furtherance of the objectives of the act and thy 
development of the air-transportation system as a whole. 

It is not possible for the Board to foresee at this time the precise extent | 
which in the future the authorization of services by new companies will be fou 
to be consistent with the objectives of the act, or to predict the scope of the 
services that should be permitted by new companies that may receive authority 
As you are aware, hearings are now in progress in the large irregular air-carrie 
investigation, a proceeding instituted by the Board on its own initiative for 
the purpose of determining the future. role of irregular carriers in air transport 
tion. Although the Board specifically excluded from that proceeding “all pr 
posals for service merely duplicative of that now being rendered by carrier 
operating pursuant to certificates and limited the issues to supplementary ser 
ices,” it also expressly pointed out that the parties were not restricted to irregular 
services of the type that may now be operated by irregular carriers, and that the 
parties were free to urge any type of service so long as the proposals wer 
limited in such a manner as to make the service supplementary to the existing 
services. It is the Board’s sincere hope that the record in that proceeding w 
supply the data necessary to the establishment of a sound policy on the authoriza 
tion of new services supplementing those already certificated under the act 

Sincerely yours, 


OswaLp RYAN, Chairman 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


June 24, 1958. 
Hon. OSwALp RYAN, 


Chairman, Civil Aeronautics Board, Washington, D. C. 


My Dear Mr. CHAIRMAN: I have given careful consideration to your letter of 
May 14, 1953, in response to my inquiry as to the appropriate way in which new 
air-transportation enterprises can, as a practical matter, be brought into exist- 
ence, as well as your second letter of May 14, 1953, in which you again reaffirm 
“the Board has never questioned that the declaration of policy Congress in- 
cluded in the act to guide it calls for the encouragement of new types of air- 
transportation services.” 

Your letter recites that there are theoretically two ways under the act 
of 1938 in which authority may be obtained by a new company to engage in 
air transportation: (1) Award of a certificate of convenience and necessity un- 
der section 401 of the act; and (2) grant of an exemption under section 416 of 
the act. At this point your letter appears to confirm what really concerns me. 
In the Board’s administration of the act, has not the Board—as a practical 
matter—virtually closed both of these possible methods for new enterprise? 
To state my concern in your own language, can a new enterprise ever prove 
“that the service it proposes will be in furtherance of the objectives of the act 
and the development of the air-transportation system as a whole’? 

Regarding the exemption method, it is my understanding that few, if any, 
of the large irregular carriers granted exemption authority under the Board's 
Economic Regulation 292.2 have been able to survive economically without ex- 
ceeding the permissible limits of their operating authority as irregular alr 
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rriers. AS a result most, if not all, have been obliged to exceed these limits 
and many have been found guilty of knowing and willful violations in formal 
enforcement proceedings ; yet the Board has said on a number of occasions that 
it does not intend to reward violations with certificates authorizing a regular 
service. 

fhe tenaciousness with which the Board has persisted in its stringent economic 
reguiations, notwithstanding the long line of bankruptcies of irregular carriers, 
may indicate that these carriers were looked upon as upstarts which are not to 

elated to the “development of a dynamic industry vitally related to the 
national interest.” The applicants in the Air Freight case are the only ones 
which I recall for whom the Board has used its exemption authority in a prac- 

ii manner to help new enterprises. And yet a review of the exemptions issued 
hy the Board under section 416 (b) show the varied and extensive use made 
thereof for the established carriers. 

In any case, the Board has closed the door on the grant of any new letters of 
gistration for large irregular air carriers under section 292.2 of the Board's 
Economic Regulations, so that this way is no longer open to a new company, and 
the Board has specifically excluded from the pending colossal investigation of 
rge irregular air carriers ‘all proposals for service merely duplicative of that 
now being rendered by carriers operating pursuant to certificates and limited 
the issues to supplementary services.” 

It appears that as a practical matter any air-transportation enterprise utiliz- 
ng the large and expensive aircraft necessary for efficient operation must be 
ble to operate and advertise a regular common carrier service. This apparently 
means that a certificate of convenience and necessity (or some stable type of 
special exemption authority authorizing a regular service) must be obtained 
efore operations can be initiated. However, before a certificate will be issued 
1, new company’s application must be supported and proof of its fitness and 
ability made. But can this be made on the basis of something other than a 
ackground of actual operating experience? It seems to me that the only feasible 
method would be though commitments with respect to capital, aircraft, and per- 
sonnel, contingent upon receipt of appropriate operating authority, but without 
requiring a period of practical operating experience. 

Unless the Board exercises considerable discretion concerning the character 
of the commitments required to demonstrate “fitness and ability” or is willing 
to grant a certificate subject to later demonstration that the financial, aircraft, 
personnel, and other resources necessary have been put into the company, 
the practicability of the second or certificate method may be illusory. In view 

the long period between filing of an application and ultimate decision (from 
2to 5 years) and even the time involved between the date of hearing before 
a trial examiner and ultimate decision by the Board, or in the case of foreign 
routes approved by the President (from 6 to 18 months) it seems manifest]y 
impossible, and contrary to any intent of Congress in establishing the Board, 
to require a new company to have several million dollars in cash and perhaps 
an equal amount in equipment, plus the personnel to provide an efficient operating 
organization sitting on the shelf for such periods of time in the faint hope 
a certificate may ultimately be awarded. Many of the same factors which make 
this situation impossible also apply in the first place to the obtaining of firm 
commitments for capital, personnel, aircraft, ete. This is because these com- 
mitments must be absolutely unqualified except as to receipt of appropriate 
Government operating authority. Such a commitment prejudices the indefinite 
future use of these resources and of course the business situation may change 
drastically during the proceedings. 

With respect to proving public interest, the Board has repeatedly pointed 
with pride to the tremendous growth in domestic airline service since its crea- 
tion. Where only daily flights were flown between many principal cities 10 
years ago, the certificated airlines now operate numerous flights with efficient 
aireraft. Today, hourly service is offeted by some companies between many 
important cities. Notwithstanding this increase in the volume of service, I am 
repeatedly reminded that many passengers cannot always be accommodated and 
that such congestion prevails for long periods. 

Although it may be easier to exercise administrative control over a few well- 
entrenched companies which will not rock the boat of progress too rapidly, 
the Board has recognized in the past that the act “* * * is not designed wholly 
as a code for the adjustment of conflicting private rights through adjudications, 
but expresses the desire of Congress, through «administrative control, to encour- 


age and guide the development of a dynamic industry vitally related to the 
national interest.” 





202 REVISION OF CIVIL AERONAUTICS ACT 


Again the practical approach of the Board to these problems of com) 
disturbs me. I fail to find that the Board has evolved any practical 
sistent interpretation of the congressional mandate of competition. Dp», 
act guarantee all future growth in air travel over designated routes 
established carriers? How big should air carriers become? Does the 
clude the Board from deciding as a matter of principle at what point the 
of traffic and at what point or degree of congestion permit new enterpris 
duplicate route-type services? Is there no way of effectively meeti: 
convenience of the traveling public on such routes without increas 
Government’s subsidy obligation or of jeopardizing service to smaller citi: 
the Board evolved any standards for measuring the need for certify 
mail-carrying (nonsubsidy) passenger carriers? 

The L>ard’s persistence in its case-by-case approach to its broad pron 
responsibilities may indicate a lack of understanding as to how it 
“encourage and guide the development of a dynamic industry vitally r« 
the national interest.” 

The foregoing are the considerations which cause me to be concerned wit] 
apparent lack of any practical appreciation on the part of the Board of hoy 
air transportation enterprises can and should be brought into existence 

I do not intend to plead the cause of any applicant or prejudge any pending 
proceeding, but I will present a second illustration, complementary to the one 
given in previous letters. It suggests the dilemma confronted by any new air. 
line enterprise and the possible prejudicial and discriminatory attitude toward 
its application. 

European-American Airlines, Inc., is a company which has sought to obtain g 
certificate authorizing regular transatlantic all-cargo services before attempting 
to initiate such operations under some other guise. I assume that you are 
familiar with this case. If I do not state the facts accurately, I should appreciate 
being corrected. 

In 1949, European-American filed an application for a transatlantic all- 
cargo certificate, which was consolidated for hearing in the North Atlantic 
Certificate Renewal Case in October of 1951. Hearing before a trial examiner 
of the Board commenced in January of 1952. Counsel for the Bureau of Air Op- 
erations, who represented the Board’s staff, and I assume is supposed to represent 
the public interest as well, opposed the application of European-American more 
vigorously even than did the competing airline companies themselves. His 
efforts, however, were largely confined to a showing that European-American 
could not be “fit, willing, and able” because it was not then in operation and to 
disparagement of the commitments obtained. On the record at least, he refused 
to evaluate or even discuss the proposal in terms of the public interests involved, 
either of a commercial or national-defense character. 

Furthermore, I am informed that Bureau counsel was requested, and promised 
to obtain, certain important information from the Department of Defense bearing 
on the views of that agency and the national-defense needs for additional long- 
range airlift capacity. For some unexplained reason he failed to either request 
this information or advise European-American that it would not be requested. 
In this connection, I am informed that neither in the examiner’s report nor in 
the Board’s opinion was any mention made of the national-defense needs or 
possible benefits to be derived from certification of E—AA in this respect, although 
there was at that time on file with the Board a letter from the Secretary of 
Defense clearly stating the position of the Department of Defense. 

On June 16, 1952, the Board decided the North Atlantic Certificate Renewal 
Case, largely adopting the examiner's report finding that no need existed for a 
United States flag transatlantic all-cargo service, although I am advised that at 
approximately the same time the Board (1) granted motions for reconsideration 
of the applications of two other applicants for transatlantic all-cargo certificates, 
largely on the basis of evidence presented to the Board by E-AA; (2) decided 
that a need existed for two all-cargo carriers in the Carribean area in the Latin 
American Freight Case; and (3) granted a special exemption authority to one 
of the applicants in the United States-European-Middle East Cargo Case, which 
permitted greater development of the commercial transatlantic air-freight 
market, although no application for such authority had been made nor were 
affected parties given any notice or opportunity to be heard prior to the grant 
of this exemption authority. 

In approving the decision of the Board denying the certificate application of 
E—AA in the North Atlantie Certificate Renewal Case, I am advised that the 
President directed that E-AA’s application be reconsidered along with those 
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of the two applicants in the United States-Europe-Middle East Cargo Case and 
that it be accorded an equal opportunity in the reconsideration of its application. 
These applications were then consolidated in the present Trans-Atlantic Cargo 
Case along With new applications of three other carriers, thus converting the 
proceeding from one for reconsideration to an entirely new proceeding. 
' Subsequent to decision on EK—AA’s original application in June of 1952, I am 
nformed that the Board granted to the other applicant in the United States- 
Burope-Middle East Cargo Case a special exemption authority of the type already 
granted to one such applicant, but thereafter denied a similar exemption 
uthority to E—-AA despite the President’s injunction that equal opportunity be 
accorded E-AA in the further prosecution of its certificate application. Later 
in February 1953, E—-AA requested precisely the same type of authority previously 
granted tu the other two applicants but to date no decision has been forthcoming. 
it would seem that grant of exemption authority, to several applicants, which 
permits further development of the commercial air-freight market and which 
enhances their relative fitness and ability, while at the same time witholding 
such authority to a competing applicant, is unfairly discriminatory. 
| cite this particular case only by way of illustration of what concerns me 
about the Board’s procedures and administration of congressional declarations 
of policies discussed above. I repeat again that I do not want to interfere 
with the Board's judgment in any specific cases. Nevertheless, if the facts 
as related in this case are substantially correct, I have great difficulty in reconcil- 
ing the actions of the Board and its staff, at least in this case, with the Board’s 
professed policy of encouraging new enterprise in the field of air transportation. 
I trust that I have been able to clarify the basis for the concern expressed 
in my previous letters of April 25, 1953, and will appreciate any further com- 
ments you may have concerning the Board’s policies with regard to opportunity 
for new enterprise, the effect of the Board’s actions, regulations and staff 
dministration in pursuit of these policies, the need for supplemental legislation, 
r the particular facts and conclusions set forth in this letter. 
Sincerely yours, 
Cuarces W. Torey, Chairman. 


Avcust 6, 1953. 
Hon. Joan W. BrRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Deak SENATOR BrIcKER: This is in response to a letter of July 16, 1953, which 
the late Senator Tobey, as chairman of the Committee on Interstate and Foreign 
Commerce, directed to the Board and which sought information for the use of the 
committee in connection with certain questions concerning the entry of new com- 
panies into air transportation and the policies of the Board with respect thereto. 
For convenience we have set forth the specific questions posed in the letter and 
followed them with our answers. 

‘1. How do new applicants gain entry into the air-transport field with par- 
ticular reference to the following satisfaction of your requirements? 

“(a) Are public convenience and necessity, and public interest provable 
without actual experience to support the claim of such necessity and 
interest ?” 

It is possible for an applicant to prove that the public convenience and necessity 
and the public interest require a proposed new service without actual experience 
to support the applicant’s proposal. As a matter of fact, with few exceptions the 
hew companies that have obtained operating authority from the Board have 
either lacked airline operating experience or have previously been engaged in 
air-transport activities on only a limited scale. Public convenience and necessity 
have heen established by such companies by the introduction into evidence in 
proceedings before the Board of economic data and studies covering such matters 
as historical air and surface travel between the points proposed to be served; 
the nonnlation of the communities, the community of interest between them, 
and their traffic-generating potential; the existing flow of mail over the proposed 
route; the improvements in service that might be expected to result from the new 
authorization: the probable cost to the Government in the form of mail pay in 
the event mail authorization is sought; and the effect the new service might have 
‘n other air carriers already operating over the route. The various elements 
that enter into proof of public convenience and necessity are so many and varied 
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that we will not try to list all of them here. However, they can and hay 
established in a number of instances by nonoperating companies. 

“(b) How does or can an applicant prove its fitness, willingnes 
ability without actual operating experience, and without assembli; 
capital, equipment, and personnel to operate an airline?” 

The establishment of standards and procedures that would meet the r 
ments included by Congress in section 401 (a) of the act that new compar 
desiring to engage in air transportation must first establish their fitness, wil}; 
ness, and ability to render the proposed service but that would not impose a; 
impossible burden of proof on such companies has posed a difficult prob) " 
Obviously, the congressional mandate requires a substantial showing. On 
other hand, taking into account the length of time that necessarily elapses 
tween the hearings on an application and the Board’s decision, the uncertaint; 
as to the precise type of authorization the Board may ultimately grant, and ¢) 
impossibility of predicting with certainty what business conditions may 
at that time, few, if any, nonoperating companies would be able to make the 
sary showing if pending decision on their applications they were required t 
maintain complete organizations fully staffed, the equipment necessary to operate 
the proposed services, and capital in an amount required to commence operation 
In an effort to strike a reasonable balance the Board has developed a series of 
standards for proving fitness, willingness, and ability which in substance require 
that an applicant establish that it has (1) a proper organizational basis for the 
conduct of the transportation ; (2) a plan for conduct of the service made by per- 
sonnel shown to be competent in such matters; and (3) the availability of finan- 
cial resources to finance the proposed operation. In practical application the 
standards have called for nothing more than proof of organizational and opera- 
tional plans which when placed in effect upon certification will be adequate to 
insure performance of the service, of the availability upon issuance of the cer- 
tificate of competent key personnel to put the plans into operation and serve as the 
nucleus of the organization that must be built up, and of sufficiently firm commit- 
ments from investors to warrant a finding that when an award is made the neces- 
sary capital will be available. A substantial number of nonoperating companies 
have been able to meet these tests. 

“2. At: what point, and in what manner. does the Board decide that it will 
permit new service to duplicate and/or supplement existing route-type services?” 

As you are doubtless aware, the Board is directed by the Civil Aeronautics 
Act to hold a public hearing on any application for a certificate of public con 
venience and necessity before determining whether the authority applied 
should be granted or denied. The grant of a certificate requires the Board to 
find on the basis of the evidence of record in the proceeding that the service is 
required by the public convenience and necessity, and that the applicant is fit 
willing and able to perform the service properly and to conform to the provisions 
of the act and the regulations of the Board thereunder. 

The Congress has set forth in the declaration of policy contained in section 2 
of the act the standards which the Board is directed to consider in determining 
whether a proposed new service meets the test of public convenience and neces- 
sity. Because of the need for affording sufficient flexibility to meet changing 
conditions and the varying situations in which proposals for new service must 
be considered, those standards were necessarily set forth in general terms and 
their application requires the balancing in each case of a number of different 
factors, some of them pointing to a need for the new service and others militating 
against a grant of authority. In actual practice, in determining whether a new 
service is needed, the Board must consider on the basis of the evidence in the 
record such matters, for example, as the nature and adequacy of existing serv- 
ices, the benefits to the traveling public, the postal service and the national defense 
that would result in the form of improved schedules and new one-carrier or one- 
plane service. Against these must be weighed such countervailing considerations 
as the impact the new service would have on existing carriers rendering service 
between the points and on the cost to the Government in the form of mail pay. 
The foregoing are only illustrative. No one of the foregoing or the various other 
considerations that enter into the decision on an application for new service is 
controlling in every case, and a determinaton of the weight that shou'd be ac- 
corded each of them must be made in the light of all the facts of the individual 
case. 

I trust the foregoing gives the committee the information desired. 

Sincerely yours, 


e 


HarMar D. Denny, Acting Chairman. 
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Mr. Loneacre. If it is appropriate, I would like to present for the 
record the full draft of the letter that I have referred to and have 
read extracts from. That letter is dated March 17, 1952, and addressed 
to Mr. Donald W. Nyrop, chairman of the Civil Aeronautics Board 
ind is signed by Mr. Philip Schleit, attorney for European-American 
Airlines, Ine. 

Next I would like to present the analysis of the examiner’s report 
that I have read from, because I think some parts of that give a pretty 
lear picture to your respective members as to how this thing operates. 

Then I would like to present the letter from which I read from the 
Department of Defense, dated January 12, 1950, from Mr. Stephen 
Early, addressed to Mr. Joseph J. O’Connell, Jr. 

The CHamman. Those three documents will be included in the 
record at this point. 

(The material refered to is as follows :) 


WASHINGTON, D. C., March 17, 1952. 
Mr. DonALD W. NyYRop, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 

Dean Mr. Nyropr: In the North Atlantic Certificate Renewal case (Docket No. 
5065, et al.), in which I represent European-American Airlines, Inc., applicant 
for a nonsubsidized cargo route, there was recently filed a brief of Bureau counsel 
whieh is quite disturbing in several important respects. 

An examiner's report, under established procedures, is subject to review and 
scrutiny, on exceptions, on brief to the Board and on oral argument to the Board. 
In the days of the filing of public counsels’ briefs in new route cases, which were 
not subject to review, it was possible to be philosophical about mediocre briefs 
hecause—after all—they represented only the view of one staff member— 
usually a young lawyer of 6 months’ to 2 years’ experience with the Board. On 
the other hand, a brief of Bureau counsel today represents the combined analysis, 
views, and recommendations of the entire Bureau of Air Operations (which Bu- 
reau employs nearly half of the total staff of the Board). Because of this fact 
such briefs should carry enormous weight with the Board. Although such docu- 
ments are not subject to any review or criticism under existing procedures, may 
at least a few observations as to this recent Bureau of Air Operations brief be 
made? 

European-American Airlines’ application, after over 2 years of waiting on the 
docket, was consolidated into this proceeding for hearing and decision. The 
consolidation of the application necessarily placed in issue the need for an in- 
dependent air cargo carrier across the Atlantic and related problems. This is an 
mportant issue which has never been passed on by the Board. The brief con- 
tained not one word on the issue of transatlantic air freight transportation. 

The brief correctly states that this case “affords the first opportunity for a 
comprehensive consideration of the international air routes * * * over the North 
Atlantic” since 1945. The authorities under consideration are those to carry 

1) passengers, (2) property, and (3) mail. There is no discussion whatsoever 
as to the issue of transatlantic air transportation of “property,” “cargo,” or 
“freight.” Have the existing carriers’ services been adequate? Is there a need 
or a lack of need for an independent air cargo carrier? What effect, if any, 
will the certification of an independent air cargo carrier have on the “existing 
carriers’? Will the shipping public be benefited by lower transatlantic cargo 
rates? None of these issues are even mentioned. Anv discussion of them seems 
to have been studiously avoided. The excuse given for failure to consider these 
matters was that, on the basis of the new standards of fitness, willingness, and 
ability enunciated in the brief, European-American had already been discarded 
as an unqualified applicant. The brief appears to presume that the Board will 
adopt these new standards of fitness, willingness, and ability, and, ergo, it would 
be a wate of time to even discuss these other important issues. If the brief 
in fact represents only the opinion of 1 or 2 persons, it is conceivable that through 
complete ignorance or neglect of the Board’s well-established tests of “fitness, 
Willingness, and ability,” the writers believed that what they said was in line 
with these tests. But such ignorance or neglect cannot be assumed. The brief 
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seems subtly to ask the Board to overturn its time-honored precedents a 
of fitness, willingness, and ability. If the Board adopts these recommend 
of fitness, willingness, and ability, it will be the end of the certificatio: 
new carriers. 

The brief, in apparently insisting upon (1) an “overall organization i: 
from the standpoint of fitness to perform transatlantic cargo air oper 
(2) the possession of the aircraft to be used regardless of certificatio; 
(3) that all or most of the required capital must be legally callable, reg 
of certification, proposes a distinct departure from all the Board’s pr 
established tests of fitness, willingness, and ability. This seems to be a 
edged in that no Board decision is cited as authority throughout this dis: 
(pp. 43-47). 

Moreover it must be regretfully observed that the brief employs broad 
sweeping statements which in some instances reflect an ignorance or disregard 
of the evidence of record, in other instances are only technically accurate, and 
in general, are misleading. In addition the brief in this section uses such derisiy, 
terminology as “so-called key personnel,” “far flung,” and “it is said” as ere 
were grounds for questioning the credibility and integrity of the witnesses. This 
applicant’s case is treated as sort of a joke. For example, at page 46 the brief 
Says somewhat derisively: “Nor can it be said with but minor exceptions, tha 
any of the so-called key personnel indicated by European-American’s exhibits 
reflect any experience whatsoever in the field of air transportation.” (1) EAA’s 
president, while never engaged in “air transportation” in the technical legal 
sense of the Civil Aeronautics Act, was in complete charge of the Navy’s NATS 
North Atlantic service during World War II. This fact is nowhere mentioned 
in the brief. (2) It is grudgingly admitted that D. G. Bash has had such exper 
ence but casts doubt on his testimony that he will become comptroller of the 
company on at least a part-time basis. It says “It is said” that he will become a 
director upon certification. Mr. Bash has been a director for months (EAA-44) 
(3) Charles B. Seott was employed for years by Eastern Air Lines. Is that 
company engaged in “air transportation” within the meaning of the act and 
otherwise (EAA-3, p. 4)? (4) George C. Callas, employed by United Air Lines, 
EAA superintendent of maintenance, has done maintenance work for various 
foreign air carriers. Is that not experience in “air transportation”? (5) 1D. G 
Bash, treasurer, National Airlines, for 15 years; United States Airlines for 2 
years. Is that no “air transportation”? (6) Jackson G. Armstrong, 10 years 
as test pilot for Douglas; ATC experience on the India-China hump operation, 
and other aviation experience. While technically not “air transportation,” Mr. 
Armstrong, for his proposed position, is perfectly qualified. He is obviously 
better qualified as chief pilot for European-American than had he had, for 
example, “air transportation experience” (in the technical sense) as chief pilot 
for any number of airlines. 

Toward the close appears a most learned statement as to fitness, willingness 
and ability: “We find nothing in the act which requires the Board solely on the 
basis of the best efforts later adduced, to find this applicant financially fit.” 
Of course the Bureau finds nothing like that in the act, which act does not define 
the term “fit, willing, and able.’ The Board has defined it and prescribed the 
tests many times. The pedantism cf the quoted statement indicates the frivolous 
nature of the brief, insofar as European-American’s proposal is concerned. 

This applicant does not come, hat in hand, for Government financial assistance. 
We think you will agree that citizens and taxpayers of the United States in 
proposing a nonsubsidized, worthwhile, air-transportation service, the shipping 
public and the public in general, deserve a little more consideration than was 
shown in this brief. 

We do not believe that the document evidences any consciously prejudicial 
position against this applicant. We think it reflects an unconscious but never- 
theless a prejudicial attitude directed generally against all new applicants. The 
brief seems to stem from a sort of “subsidized carrier pattern of thinking” in the 
staff which results in protective attitudes being adopted toward the subsidized 
carriers. The members have no doubt recognized and tried to correct this 
approach in the past. We trust that they will not relax their efforts in the 
future, to the end that the Board’s bureaus will issue truly unbiased and com- 
prehensive studies in future cases of such importance. 

Respectfully yours, 


nd 
nd 


PHILIP SCHLEIT, 
Attorney for European-American Airlines, Inc 
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ANALYSIS OF THE CAB CHIEF EXAMINER'S REPORT ON NORTH AT- 
LANTIC CERTIFICATE RENEWAL CASE AS IT PERTAINS TO EURO- 
pPEAN-AMERICAN AIRLINES 


I. GENERAL 


The report of the chief examiner reflects neither a careful consideration 
of the evidence presented with respect to the main issues in the case, nor an 
mpartial determination of the pertinent facts, nor any reasonably fair evalua- 
tion, or even recognition of, the bearing of these facts on the vital public interest 
issues involved. It seems perfectly clear from any objective reading of the report 
in relation to the facts presented, in most cases undisputed, that the examiner 
arrived at his conclusion (by what logical process is unknown, unless it is simply 
q reflection of the CAB’s past attitude of hostility toward any new air trans- 
yortation enterprise) and then proceeded to search the record for every conceiv- 
able fact, deduction, or inference which might tend to justify his conclusion. 

The techniques used by the examiner to dodge the real issues of public interest 
and to discredit the fitness and ability of EAA are also perfectly clear, but some- 
what difficult to combat. They consist of either ignoring or discounting the 
mportance of any facts favorable to applicant, refusing to draw the obvious 
onclusions to be deduced from such facts, overemphasizing the importance of 
any unfavorable factors or implying the existence of unfavorable facts not in 
the record, and then of using these facts to support the most unfavorable pos- 
sible conclusions. A second technique was to require, or suggest the necessity 
of, proof by evidence in the record of a character either impossible to obtain or 
of such detail character that time would not permit accumulation, as for example 
in the cargo potential area, positive proof of the exact amount of airfreight 
potential which would exist in 1953 and 1954 at hitherto untried rates and by 
specification as to the type and quantity of items. On the basis of such require- 
ments he concludes that EAA has failed to produce an adequate degree of proof. 
With respect to a projected development service no one can prove precisely 
what the future holds. Some account must be taken of the practical considera- 
tions involved and reasonable estimates or assumptions made. A third technique 
was to misinterpret, apparently purposely, the purpose and intent of the evidence 
offered, as for example, EAA exhibit 23 and 23A, which illustrate the feasibility 
if substantial rate reductions utilizing C-54 and DC-—6 aircraft operated at the 
minimum frequency and under the most adverse conditions. The examiner 
seems to take the position that the applicant’s entire case must rise or fall on 
indisputable proof of the validity of every element of these estimates, regardless 
of the reasonableness of the overall estimate or the fact these estimates apply 
only to initial operations at the minimum frequency contemplated. 

Other examples of all of these techniques will be cited in the more detailed 
consideration of the findings and conclusions of the examiner. 


II. Pustic CONVENIENCE AND NECESSITY 
A. BASIC ERROR OF EXAMINER 


It is believed that the basic error of the examiner was in failing to take into 
account the essential elements of real public interest in any significant degree. 
The Civil Aeronautics Act enjoins the Board to foster and promote the develop- 
ment of air transportation in the interest of the commerce and national defense. 
More specifically, the real elements of public interest in air-route cases clearly 
lie in the attainment of the following objectives to the greatest possible degree: 
i) Expansion in the volume, reliability, and quality of service available to 
the public ; 

(2) Reduction in the cost of such service to the public; 

(3) Decrease in the subsidy burden on the taxpayer ; 

(4) Increase in the amount of self-supported airlift capacity (particularly 
of the long-range-cargo variety) which will be available to support the military 
in event of emergency. 

Yet the report of the examiner (and for that matter the brief of the so-called 
public counsel in the case) fail completely to treat either the EAA proposal or 
the evidence presented in terms of these vital questions of public interest. It is 
obvious from only a cursory study of the case that the EAA proposal holds great 
promise for the promotion of all of these objectives, and at no cost to the tax- 
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payer. What important factors in the public interest then did the examiner 
consider outweighed the obvious public benefits and advantages offered? 

(1) He emphasized the duty of the Board “to insure maintenance of 
economie conditions in air transportation” (p. 96) which the examiner 
prets to be avoidance of any possible ill-effects on presently certificated « ers 
In this connection it is noted that the examiner is forced to imply such effect. 
since there is not one iota of evidence in the record that any net diversion woulq 
result from certification of BAA. 

(2) He then stated that the “economic success or failure of the applicant would 
have an important effect on the entire air-transportation pattern” (p. 96) anq 
that “the establishment of an unsound link in the air-transportation networ, 
might well result in a deterioration of the transatlantic pattern” (p. 96). The 
implication is that the public interest in the event of possible failure is so great 
as to preclude grant of an opportunity to succeed. This is indeed a somewhat 
novel concept of public interest, which, if applied generally to the economy, would 
mean no risk capital should ever be invested in any new enterprises. The second 
statement implies that EAA would be an unsound link which would cause a 
deterioration of the transatlantic pattern, contrary to the public interest. This 
statement is obvious nonsense, since there is nothing in the record to support 
such a conclusion. In view of the record of the domestic all-cargo carriers and 
the undisputed fact that the foreign-flag carriers are providing virtually all of 
the all-cargo services and are in fact, running away with the transatlantic 
all-cargo business, a contrary conclusion appears inescapable. 

(3) As a final reason for denial he concludes that “the investing public might 
suffer by approval of service destined to ultimate financial failure” (p. 97). Asid 
from the unwarranted and unsupportable implication that the service is destined 
to ultimate financial failure, which is dealt with in detail in a later section, this 
represents a gratuitous importation into the case, as a public interest issue, of a 
factor nowhere mentioned in the Civil Aeronautics Act. Heretofore, it was 
thought that protection of potential future investors was more properly the con 
cern of the SFC and State regulatory agencies. Under the circumstances it would 
seem that the examiner should betray a little more concern for the protection of 
those who have already invested in the enterprise in reliance upon a reasonably 
fair and impartial hearing of their case. 

These then are the important factors affecting the public interest which the 
examiner said overbalanced the facts that an expanded volume and quality of 
service would be made available to the public, at lower rates, without cost to the 
taxpayer, and that additional self-supported airlift capacity would be made 
available as a military reserve; and, therefore, precluded a finding of publi 
convenience and necessity for an independent all-cargo nonsubsidized service. 


B. TRANSATLANTIC AIR-CARGO POTENTIAL 


The examiner’s treatment of the question of transatlantic airfreight potential 
was grossly inadequate, superficial, and obviously prejudicial. Apparently he 
did not even read EAA’s brief of this subject. EAA’s estimates were based upon 
a pound-value analysis of total surface movements between New York and thre¢ 
European ports during the year 1946, the last year for which such detailed statis 
tics are available. It then applied to the analysis the results of the 1950 New 
York Port of Authority survey as to the relationship between the cost and average 
pound value of air shipment actually realized in that year. It seems a reasonable 
assumption that other goods with this average cost-pound value relationship 
are susceptible to air movement. The examiner completely ignored this point. 
Assuming that the total volume in 1953 and 1954 will be approximately equiva 
lent to that o* 1946, which is entirely reasonable, a realizable airfreight potential 
of 16 million pounds at a 33-cent rate and 39 million pounds at a 20-cent ton- 
mile rate would exist from this source alone. Further assuming that shipments 
between New York and all other Buropean ports are of comparable magnitude 
and that total shipments between all European ports and all United States ports 
other than New York are comparable to that to New York alone, a realizable 
airfreight potential of 64 million pounds (or approximately 120 million ton- 
miles) at a 33-cent rate and 156 million pounds (or approximately 300 million 
ton-miles) at a 20-cent rate appears to be indicated. The examiner simply ignores 
this analysis. 

In point of fact this estimate is well in line with that made in a study by 
the Department of Commerce (which is a part of the record but is ignored by the 
examiner), with the CAB estimates of a billion ton-miles of domestic airfreight 
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notential in the domestic airfreight case, and with estimates of other reputable 
aythorities Which are matters of public knowledge. 
In his consideration of the cargo potential he simply ignores (1) the fact that 
substantial military backlog now exists and very substantial military ship 
ents are forecast for the next 2 or 3 years (the public counsel was requested, 
nd promised, to put in the record detailed statistics on this subject which are 
assified and thus not available to EAA); and (2) the impact of the mutual- 
curity program which aims at a closer integration of the American and Euro- 
ld nean economies. Similarly, the examiner failed to draw any inference as to 
and rransatlantie air-cargo patential from the proven domestic potential, despite the 
twork facts that a much greater time differential exists between air and surface ship 
The ment than in the domestic field and that the United States and Europe are the 
great main world centers of manufacture of high value per pound products. 
what Yet in the face of all this the examiner fails to arrive at any conclusion 
would with regard to air potential other than “there is no adequate proof in the 
econd record that the volume of traffic predicted by EAA would be attracted to such 
use a ates” (33 cents per ton-mile). He then tosses off the success of the domestic 
This Leargo carriers in stimulating the development of the domestic air-freight 
ipport otential with the casual statement, “it should be pointed out, however, that 
S and ton-mile rates in effect domestically are substantially lower than those pre- 
all of dicted by EAA” (p. 95). In point of fact, the examiner is completely incon- 
lantic sistent. On one hand, he takes the position that there isn’t adequate cargo 
notential to justify a separate all-cargo service. On the other hand, he finds 
might that “the enterprise which EAA seeks to launch is no small undertaking” 
Aside (p. 98) that “because of the scope and national import of the proposal, it is 
stined essential that the company be fully equipped for the job,” and that “a showing 
\, this which would be adequate to support a finding of fitness and ability to conduct 
F an operation of a limited nature might fall far short of meeting the require 
ments for an overseas operation to foreign points.” Therefore, he concludes that 
> con financial resources (only $2,200,000) are inadequate. 
vould 
on of ¢, FACTORS EXAMINER IGNORED OR FAILED TO EVALUATE PROPERLY IN DETERMINING 
nably THE PURLIC NEED 


h the 1, Significance of EAA proposal with respect to public benefits attainable 

ity of The examiner’s report hardly touches at all on the potential public benefits 
0 the fered by the EAA proposal. It offers a substantial increase in the volume of 
made reguiar, reliable, transatlantic air-freight service to the public. In view of the 
public fact that the presently certificated carriers treat air cargo entirely on a “space 
P. available” basis, such a service is badly needed as can be readily ascertained by 
asking any transatlantic air shipper. 

It offers the prospect of substantial reductions in the cost of such service 
to the public immediately, and promises drastic reductions as soon as modern 
equipment can be obtained. Yet this seems to be the last interest of the exami- 
uer and the CAB so-called public counsel. 

It proposes to provide these public benefits without adding to the subsidy 
burden borne by the taxpayer in any way. It seems to be the examiner’s view 
that there is something “inherently phony” about a proposal that does not re- 
quire subsidy. Perhaps the reason is that subsidy provides the CAB with a 
greater Measure of control. 

Lastly, it completley ignores the military significance of the EAA proposal. 


ential 
ly he 
upon 
three 
tatis- 
New 
erage 
nable 
nship 
point. 2. Implications resulting from successful development of domestic air-freight po- 
juiva tential by independent all-cargo carriers 
ntial The examiner refuses to draw the obvious conclusion that a similar develop- 
, ton- nent of the transatlantic air-freight potential would be stimulated by certifica- 
nents tion of an independent transatlantic all-cargo carrier. There appears to be no 
itude reason why not (at least KIM and SAS believe all-cargo services are needed), 
ports hor does the examiner state any reasons why not. He does begrudgingly admit 
zable the success of the domestic all-cargo carriers, but merely observes “that the ton- 
_ton- nile rates in effect domestically are substantially lower than those predicted 
illion by EAA” (p. 95). Even this observation is inaccurate with respect to the rates 
nores forecast as feasible with DC-6A aircraft. However, more than that it ig- 
lores the facts that authorization of all-cargo services provided the spark for 
ly by the domestic development, and that the domestic experiment proved the neces- 
y the sity of independent and specialized development of the passenger and cargo 
eight business in the air field—as has been proven true in all the other fields of trans- 
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portation; namely the motor vehicle, maritime, and to the extent { 
in the railroad fields. 


easil 
asible 


3. Implications from foreign airline dominance of transatlantic cargo field 

The examiner’s report contains only one casual reference to the undisputeq 

fact that while the presently certificated carriers account for 60 percent ¢, 
n0re of the transatlantic passenger business, they carry less than 35 percept 
of the air freight. In point of fact it is today running closer to 30 perce; 
He completely ignores the fact indicated by PAA’s own rebuttal exhibit that in 
the past virtually all all-cargo service has been provided by foreign-tlag ¢xy. 
riers, and the testimony of record in the case to the effect that neither PAA jo, 
TWA have any plans for providing any substantial all-cargo service in the fore. 
seeable future. He completely fails to account for any reason why the foreign. 
flag carriers are running away with the transatlantic air-freight business (or 
to indicate any concern on this point), if it is not the fact that the foreign ¢ar. 
riers are providing all of the specialized, all-cargo service. Nevertheless, he 
concludes that “EAA also failed to establish any deficiency in the service pro. 
vided by the existing combination aircraft of Pan American and TWA or that 
the traffic was not attracted to air because of lack of all-cargo aircraft as dis. 
tinguished from the facilities presently offered on combination planes” (p. 95). 
If the service is so adequate why are the United States carriers losing all the 
business? 

The examiner attempted to defend this conclusion by deducing from overa]] 
1950 load factors that “a substantial unused capacity which would be available 
for transportation of cargo in the North Atlantic area and an appreciable growth 
in cargo business” is indicated. In the United States-Europe-Middle East Service 
case, the trial examiner exploded the fallacy of this kind of deduction, pointing 
out there is no assurance that the capacity will be available at the time and place 
needed for cargo movement. In fact, the reverse is likely to be true, since the 
planes are scheduled to meet the passenger demand, not freight demands. 

With PAA and TWA preoccupation with development of new air-coach services 
it seems plain that they will have less energy and resources to devote to the cargo 
business during the next 2 or 3 years and that as a consequence American leader- 
ship in this field may be irretrievably lost. 


4. Reduction in American carrier investment in transatlantic service 


It is an undisputed fact that American carrier investment in transatlantic 
service has been substantially reduced (about 20 percent) since the PAA-AOA 
merger. Yet nowhere does the examiner allude to this fact in consideration of 
the EAA proposal despite its obvious bearing and the clear implication that new 
American investment is needed, if American leadership in this area is to be 
maintained. 


5. Military significance of EAA proposal 


Perhaps the biggest “hole” in the examiner’s report is his complete failure to 
mention or otherwise consider either the evidence or implications of the EAA 
proposal in this regard. It is common knowledge that a substantial backlog of 
military-cargo traffic exists at present, that heavy military air shipments appear 
in prospect for the next 2 or 3 years at least, and that in the event of major 
hostilities in Europe a substantial gap exists and will continue to exist for the 
foreseeable future between military airlift requirements and long-range airlift 
capabilities. Although detailed statistical information is classified and thus not 
available to EAA, the CAB so-called public counsel agreed to provide, and the 
examiner was specifically asked to consider this and other data relating to the 
military needs. Yet the examiner’s report says not one word on this vital aspect 
of the case. 

If EAA estimates of realizable transatlantic air-freight potential are anywhere 
close to accurate, it is perfectly clear that development by United States flag 
carriers, either EAA or as stimulated by EAA, of a reasonable portion of this 
potential would provide a sufficient volume of self-supported long-range airlift 
capacity to meet a significant portion of the deficit which exists. From the long- 
term point of view commercial development of airlift capacity is by far the most 
efficient, indeed the only feasible way, in which capability to meet military emer- 
gency requirements can be maintained. Various proposals for subsidizing addi- 
tional transatlantic airlift capacity to help meet this deficit have been seriously 
considered. This fact alone proves the need for additional all-cargo service. 
Surely a proposal which promises to fulfill, or stimulate fulfillment, of this vital 
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noe at no cost to the Government should be given most careful consideration. 
On the contrary the examiner doesn’t even mention this aspect of the matter, 
despite the injunction of the Civil Aeronautics Act to consider the national- 
defense interest. 

Actually immediate benefits to the military would result from certification of 
a since additional transatlantic airlift capacity could be made immediately 

vailable to the military, and since military traffic to the European area could be 
offe red cheaper transportation. At present, the military is to a considerable 
extent paying round-trip costs for a one-way service. In addition, EAA would 
immediately order, and itself pay for additional long-range four-engine cargo 
aircraft of the most modern type, i. e., Douglas DC-6A cargo-type aircraft. 

Surely the military significance of EAA’s proposal warrants some considera- 
tion, The examiner’s careful avoidance of this vital aspect of the case is a clear 

lication of the prejudicial character of his consideration of EAA’s case. 
6. Impact of ECA and mutual security programs 

During the past few years the United States has spent billions of dollars on 
European-aid programs with a view to a greater integration of the American 
aud European economies in order to promote greater efliciency in the European 
economies and thus permit a raising of living standards and a greater defense 
effort. Similarly, vast sums are being spent to promote an integration of United 
States-European defense efforts including substantial offshore procurement. As 
i tighter integration of the economies and defense efforts of the United States and 
Europe occurs, a much greater need for air service is certain to arise with respect 
, high-value-per-pound products, and also with respect to many low-value 
products When time is of the essence, as for example, where bottlenecks occur 
due to faulty planning or unforeseen contingencies, or where component parts are 
needed to continue an assembly line in operation. A perfect example in the 
lomestic field is the automobile industry which is one of the largest users of air- 
reight service to distribute critical component parts to assembly plants. 

This basic factor is stressed in EAA’s brief. Apparently, the examiner failed 

read the brief or give it any consideration, perhaps because he considered it 
as necessary to prove the existence of these programs by evidence in the record 
before they should be taken into account. If true, this seems a somewhat narrow 

ew to take of the public interest and necessary proof in a case particularly in 
the case of an applicant who must prepare and support his case with his own 
money, rather than the taxpayers funds, which is the case with the subsidized 


carriers, 
D. ECONOMIC FEASIBILITY OF EAA’S PROPOSED OPERATIONS 


In general the examiner’s approach to this question is to disregard the unique- 
ness and highly efficient pattern of operation proposed, to nit-pick the detailed 
estimates of revenues and expenses required to be introduced without attempting 

overall evaluation of the reasonableness of the estimates, and to judge the 
roposal entirely on the basis of initial operations proposed. It is not anticipated 
that operations will be continued indefinitely at the minimum frequency pro- 
posed (there is more than enough military business to exceed this right now), 

r with leased C—54 aircraft and contract maintenance—although the examiner 
seems to assume this is the case. On the basis of such highly prejudicial evalua- 
tion, , he concludes that “at the rates suggested by EAA and with the equipment 
proposed for initial operation, an actual loss would be suffered in its operations” 

ud that, therefore, losses would have to offset from the stockholders. 

In the first place since no subsidy is asked, this matter ought to be primarily 
etween the company and its stockholders. If the examiner would deal for a 

ohent with the practicalities of the situation, his concern for possible losses 
ind the welfare of future investors would immediately vanish—if it ever honest- 

existed. Several hundred thousand dollars have already been spent by other 
irriers in the hope of obtaining a transatlantic all-cargo certificate—not cer- 
hily with a view to suffering losses. EAA has already received one offer to 
‘uy a controlling interest for $300,000, if it happens to receive a certificate— 
hot, it is believed, with a view to gaining an opportunity to share losses. In 
point of fact none of EAA’s difficulties in securing financial backing have stemmed 
trom any fear of losses, but rather from doubt that BAA could secure a fair 
hearing and actually obtain a certificate. The examiner’s report seems to justify 
this fear. 
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1. Unique character of HAA operational pattern 


EAA proposes to conduct a regular commercial operation only between 1 or 9 
points in the United States and Europe, utilizing other intra-United States and 
intra-European transportation services, of which there are plenty, for colj 
tion and distribution from these terminal points. Despite the obvious efficiencies 
of this pattern of operation in terms of concentration of operational and trafic 
facilities, aircraft utilization, and high load factors (since flights at greater thay 
the minimum frequency necessary to provide a reasonably regular service neeq 
not be operated unless virtually 100 percent load factor is assured, at least ono 
way), the examiner fails either to give credit for these apparent efficiencies or 
to explain why they do not exist. He simply ignores this basic aspect of the 
EAA case. 


2. Revenue and expense estimates 
Detailed cost and revenue estimates of a new projected service cannot be mad 


bade 
with complete certainty nor be proved beyond any challenge. The examiner 
should know this better than anyone else. However, instead of taking a com. 
prehensive view of the reasonableness of the estimates, he has picked out seg- 
ments, which he considers challengeable, without relation to the whole picture 
and rested his findings on these exclusively. Even worse, he has intentional}, 
misinterpreted the nature and purpose of the EAA exhibits relating to reveny 
and cost estimates. The purpose of exhibit 23 was to show that even in the cas 
of initial operations at the minimum frequency proposed, utilizing C—54 aircraft 
on.a lease basis, substantial reductions in rates were economically feasible. If 
it turns out that a 33-cent per ton-mile rate is not feasible, a 38-cent per-ton mil 
rate would almost certainly be so—and this would constitute a 10 percent 1 
duction in present rates, which is not insignificant to the shipper. Yet the exam 
iner seeks to make the question of economic feasibility of the entire proposal turn 
solely on the question of whether or not a 33-cent rate would or would not bé 
profitable in the initial stages of operation. 

Similarly, EAA exhibit 283A was introduced to show what could be done in 
terms of reduced rates with DC—6A aircraft, for the purchase of which EAA is 
now negotiating with Douglas. The possible rate reduction indicated is so strik 
ing (42.5 cents per ton-mile to 20 cents) that the examiner endeavors to discount 
it with a statement to the effect that “this estimate was so fragmentary as 
require little comment” (p. 88). However, this exhibit is made on exactly th 
same basis and with the same form as the estimate concerning C—54 operations 
contained in EAA 23, which the examiner goes to such great lengths to discredit 

With regard to this estimate the examiner placed great emphasis upon what 
he considered to be a low estimate of indirect expense, despite the fact that in 
terms of percentage of direct cost at least one carrier has attained the same 
ratio. We think this estimate is valid considering the concentration of opera 
tional, maintenance, and traffic handling facilities, the limited number of sta 
tions, and the cooperative sales efforts with other United States and European 
organizations. Whether or not this is the case is really not very important, 
since the total estimated expense including both direct and indirect expenses is 
reasonable and well in line with those experienced by other carriers, particularly 
if the inherent efficiencies of the EAA pattern of operation are given any weight. 
And the examiner knows this. 

What the examiner did to distort the true overall picture was to take the 
direct cost estimate, which is highly conservative in relation to experienced 
costs of other carriers (HAA’s estimate was $208.31 per hour as against Delta’s 
direct cost for C—54 operation of $123.26 per and National’s of $128.23), and 
then add to this his own idea of a proper ratio of indirect to direct expense 
(50 percent), without any weighing of the indirect cost efficiencies inherent in 
the EAA proposal, to try to discredit the validity of EAA’s expense estimates 
The examiner obviously was resorting to all of the tricks of the trade to try to 
support his conclusion of lack of economic feasibility. 


III. FITNESs AND ABILity or EAA 
A. GENERAL 


The examiner’s approach to the question of fitness and ability is hypocritical 
and unrealistic in the extreme. He reluctantly acknowledges that. the lack of 
a background of actual operating experience “does not afford a basis for finding 
the applicant not fit and able within the meaning of the statute, since such a 
ruling would mean that no nonoperating company would be able to enter the 
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geld as a new enterprise.” In point of fact there is no other legal way in which 
ow enterprise can enter the field, since it has been conclusively demonstrated 
at jeast in the cargo field that it is impossible to survive as a nonscheduled 
rrier Without exceeding the frequency and regularity limitations imposed on 
ich carriers. There is no other way to acquire a background of operating 
experience. Yet the Board has stated in the Hawaiian Service case that it does 
pot intend to reward violators with certificates. EAA believed this and con- 
squently did not attempt to start operations under the guise of a nonscheduled 
carrier. 

“The hypocritical character of the examiner’s consideration of this issue is 
quite clear. After finding that a background of operating experience is not 
necessary, he nevertheless arrives at the same conclusion as if it were required, 
by finding that the proposed enterprise is “no small undertaking” (p. 98), “will 
arry with it heavy obligations to its investors to the public and to the Nation” 
iy, 98) and “because of the scope and national import of the proposal it is 
essential that the company be fully equipped for the job,” (p. 98)—and, natur- 
ally, EAA is found not to be so equipped. It is amusing to note that the 
examiner, when talking about cargo potential, found that there was insufficient 
potential to justify even the small initial operation proposed ; and when talking 
about public convenience and necessity, found that the EAA proposal had no 
national import at all. 

With respect to the commitments in terms of financial support, personnel, air- 
craft, ete. necessary to show fitness and ability to provide the service proposed, 
the examiner adopts a completely impractical and unrealistic attitude, particu- 
larly when the following factors are taken into account. 

1) The long time interval normally involved between hearing before the 
examiner at which evidence must be presented and final decision of the case; 

2) The fact that the only way in which any new enterprise can legally enter 
the field is by proof on the basis of contingent commitments, not operating 
experience, and 

(83) Uncertainty that a certificate will be issued, no matter how good the case, 
n view of the Board’s past reluctance to let anyone new into the scheduled air 
transportation field. 

In point of fact this latter factor is the principal handicap in obtaining 
unqualified commitments with respect to all these factors. It is wholly un- 
realistic to require absolutely firm unqualified commitments in the face of these 
factors. To do so is tantamount, as a practical matter, to a ruling that there 
isno legal way in which new enterprise can get into the air-transportation field. 
In point of fact the qualified commitments would not be made if it was not 
intended to fulfill them, barring unforeseen contingencies. 

It should be a sufficient answer on this issue to invite the examiner to specify 
the standards of fitness and ability in the various areas which it deems adequate 
as a condition precedent to issuance of the certificate. EAA would welcome 
such a solution and feels confident that any reasonable requirements can easily 
be met, if a certificate would then automatically be issued. 


B. FINANCIAL ABILITY 


With respect to financial ability the examiner follows his standard technique 
of attempting to depreciate the facts he cannot dodge and to ignore other signifi- 
cant ones. The firm of Gearhart, Kinnard & Otis positively stated that upon 
issuance of a certificate it would enter an underwriting contract to raise up to 
‘1 million by equity financing, subject only to general market conditions prevail- 
ing at the time. This is as strong a commitment, albeit not legally binding, as 
any reputable underwriting firm could afford to make 6 months to a year prior 
to the date on which a certificate could be expected, and the examiner knows it. 
Moreover, it is somewhat significant that this firm voluntarily offered to raise 
$1 million of equity capital, although EAA had sought only $400,000 from this 
source in accordance with its plan. 

Yet the examiner seeks to disparage this commitment by characterizing it as 
reflecting “a willingness on the part of the financial house to consider the possi- 
bility of assisting in the financing of EAA” (p. 92) and by implying that the 
‘ost of this financing would be exhorbitant by stating that EAA must “rely on 
tte Whims of the stock market and pay commissions commensurate with the 
s0ing rate at that time” (p. 100). If the examiner does not know, everyone else 
in the air-transportation industry knows that a much larger sum than this can 
fasily be raised, if the Board proves so kind as to grant a certificate which, 
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incidentally, makes the examiner’s judgment that the proposed servic: 
tined to ultimate financial failure” (p. 97) look somewhat silly. 

It is pointed out that this commitment is in addition to the $200,000 planneg 
to be raised by private subscription, which has already been largely subs: 
and the $22,000 already raised to pursue these proceedings. But this is 4 
Although the examiner fails to take note of it, the Gearhart firm also states with, 
out any qualification whatsoever that “in addition, we are prepared to e 
an equipment trust plan, along the lines of the Philadelphia plan, to fir ‘ 
agreed percentage of the valuation of such aircraft as you may purchase opr. 
right.” Since EAA contemplates immediate purchase of 2 DC—6A air 
cost of about $2 million this agreement constitutes the equivalent 
$1 million more of available financial support. 

Adding these all together indicates a total financial capability it 
$2,200,000 in the event of certification. This is more financial support than any 
postwar new aviation enterprise started operations with so far as ir 
aware—and some have been remarkably successful. Yet in the face of this 
showing the examiner has the gall to find that “under these circumst 
cannot be found as requested by EAA that it has shown the availah 
adequate financial resources.” EAA certainly is entitled to ask the 
what, in his opinion, does it take? 


des. 


hed 
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C. PERSON NEL 


The examiner’s treatment of the personnel question follows his usual bias 
line. First he seeks to disparage these persons by stating that “EAA’s principa 
promoters and officers are without experience in the field of commercial trans 
portation, to say nothing of the field of air transportation. No member of t! 
organization was shown to have experience either in the promotion or hand! 
of cargo transportation on a commercial basis” (p. 99). We are tempted t 
inquire which of the original officers and directors of the highly successf 
domestic all-cargo had such experience prior to commencement of operations 
The statement is true only in a technical sense. The examiner does not ever 
mention the fact that the president of the company was in charge of the Navy 
transatlantic airlift operations during the war, and fails to point out that | 
chief pilot is better qualified for this position by virtue of his long experience in 
ATC flight operations and as test pilot for Douglas Aircraft Co. than 99 percent 
of the pilot personnel presently engaged in commercial air transportation. 

The examiner’s criticism that “no member of the organization was brought 
forward who would be in charge of operations from a technical standpoint” 
brings up a basic point. It is not a question of availability of qualified personne! 
but rather the fact that the personnel desired and willing to come cannot affor 
to make a public commitment in view of the uncertainties and long period of 
time involved in obtaining a certificate because of the jeopardy to their present 
positions with airline organizations. If the examiner would get out of 
legalistic dreamworld and face realities, he would accord some recognit 
this problem. In point of fact EAA is presently negotiating with several pers 
well qualified for the positions of operations vice president. If the examiner has 
any genuine doubts left as to the availability of adequate numbers of qua | 
and experienced operational and airfreight-traffic personnel, we would like t 
invite him to survey the file of job applications which have been received sin 
this proceeding was inaugurated. 


} 
i 


D. AIRCRAFT 


The examiner’s treatment of the availability of equipment is similarly 
inative. EAA has a firm lease arrangement for 2 or 3 C54 eargo-type aircraft 
He apparently assumes that only 2 such aircraft, not 3, will be available and that 
therefore standby aircraft would be needed. He then concludes “It is incon- 
ceivable that in this day of aircraft shortage any company would have one or 
more aircraft ready to turn over to a lessee to meet maintenance demands or the 
many contingencies and emergencies which arise almost daily in air transporta- 
tion.” 

This reaction is typical of the examiner’s technique. First, he makes the most 
unfavorable possible assumption, one not warranted by any evidence of record 
and then he states it is inconceivable that any other aircraft could be leased, 
although they are being leased every day. Lastly, he ignores the probability 
that the direcraft equipment shortage will have eased considerably by the time 
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BAA can possibly be certificated, particularly in the event the Board is successful 
» driving the ‘‘nonskeds” out of business. In point of fact EAA would have the 
nancial capability to buy additional C—54 aircraft, if it is necessary to do so, 
Jthough the examiner also ignores this possibility. 


THE DEPUTY SECRETARY OF DEFENSE, 
Washington, D. C., January 12, 1950. 
Mr. JosepH J. O'CONNELL, Jr., 


Chairman, Civil Aeronautics Board, Washington, D. C. 

Deak Mr. O'CONNELL: I want to acknowledge your letter of October 17 re- 
garding the Transatlantic Freight Case, in which you request an expression of 
the views of the Department of Defense in the general issues of the case. There 
is considerable military interest in the expansion of the civil air-transport in- 
dustry to the fullest practicable extent, and we believe that the development 
fnew markets of this sort can be effectively instrumental in achieving this 

d. The Department feels that whatever practical encouragement can be 
given to the air-freight industry will be of especial military interest, as long- 
range, all-purpose aircraft are particularly adaptable to military requirements 

the event of an emergency. In addition, certification of a service of this sort 
would provide a subsidiary means to the Department of Defense of effecting 
delivery of priority cargo. 

For the above reasons, the Department favors the certification of an all-cargo 
service in this area, 

Sincerely yours, 
STEPHEN EARLY. 

The CHatrMAN. Have you any questions, Senator Schoeppel? 

Senator Scuorrren. No questions. 

The CHatrMAN. Senator Griswold, do you have any questions? 

Senator GriswoLtp. No questions. 

The CHAmRMAN. Senator Payne, do you have any questions? 

Senator Payne. The only question is where this provision in S. 
2647, which is a new section providing for experimental certificates, 
covers any of the points you raised ? 

Mr. Loncacre. I intended to cover that in my extemporaneous 
presentation. 

I do not believe that it does for this reason, the opportunities for 
development in aviation are not in entirely new areas, in entirely 
new routes. There is the opportunity to start an airline running from 
New York to Goose Bay, for example, or an entirely new area, the 

? 

significant developments are not going to be there. They are going 
to be developments in specialization in the all-cargo field. You 
would not even touch that situation, because, take the Atlantic situ- 
ition, Pan American and TWA have authority to carry cargo. We 
think they have not done a good job of it, and there are reasons why 
they cannot exploit it. The real developments, with jet transport 
coming along, the type of dévelopments are not going to be different 
areas of the world or different routes. It is specialization in different 
types of service where a present carrier has either emphasized the 
wrong thing or has not satisfied a real public interest in the authority 
he has or has held back and will get to it someday. 

That is the kind of thing where the opportunities for development 
are there, and that section will not meet it. 

The CHatrMAN. Have you any questions, Senator Monroney ? 

Senator MonRONEY. No questions. 


The Cuarmman. Thank you very much, Mr. Longacre. 
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Mr. Loneacre. Thank you, Senator. I certainly do appreciate the 
courtesy of all the members of your committee and the opportunity 


of coming over to discuss what I think are really important issyes 
in this bill. 


The Cuarrman. Thank you. 

We will recess until next Thursday, April 15, at 10 a. m., at which 
time we will hear from Adm. DeWitt & Ramsey, president of the 
Aircraft Industries Associations of America, Inc., and Mr. H. B. 
Johnston, executive director for Aircoach Transport Association, | 
Inc. 


(Whereupon, at 11:40 a. m., the committee recessed to 10 a. m, 
Thursday, April 13, 1954.) 
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MONDAY, APRIL 19, 1954 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room G-16 in 
the Capitol, Senator Andrew F. Schoeppel (acting chairman), pre- 
siding. 

Present: Senators Schoeppel and Smathers. 
Also present: Bertram O. Wissman, chief clerk; Edward C. Swee- 
y, counsel; and Edward Jarrett, assistant chief clerk. 

Senator Scuorrre,. The committee will come to order. 

We will proceed with the hearing this morning on 8. 2647. I might 
say that over the Easter holiday, and sometimes some difficulties of 
getting back on scheduled time, finds some of the committees on the 
Senate side this morning not completely filled with the full committeee 
assignments by way of membership, but I want to say that the testi- 
mony that is taken will be, of course, checked, abbreviated, and made 
wailable to all the members of the full committee and the subeommit- 
tee who are interested. 

Mr. Tipton, I understand that you are the first gentleman testifying 
this morning. By the way, do you have anyone whom you want to 
have appear here with you in your testimony this morning? If so, 
feel free to have them come up. 

I note that you have a written statement. You may proceed in any 
way that you desire, sir. 


STATEMENT OF S. G. TIPTON, GENERAL COUNSEL, AIR TRANSPORT 
ASSOCIATION OF AMERICA 


Mr. Trpron. Thank you, Mr. Chairman. 

My name is S. G. Tipton. I am general counsel of the Air Trans- 
port Association of America, for whom I appear here today. This 
association consists of the certificated airlines of the United States, 
and includes domestic trunk airlines, local-service airlines, all-cargo 
airlines, a cruise airline, helicopter airlines, airlines operating in 
Alaska and Hawaii, and airlines operating to overseas and foreign 
points, 

[have submitted, as you say, Mr. Chairman, a lengthy statement for 
the record on S. 2647. I want to hasten to assure the chairman that 
Ido not propose to read this long statement, but will ask him to receive 
the statement in the record and I will hit the highlights of the testi- 
nony in as brief a fashion as I can. 

Senator Scuorrren. That is quite all right, Mr. Tipton. 
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Let the record show that the complete statement of Mr. S. G. Tiptoy 
is made a part of the record this morning. 
(Prepared statement of S. G. Tipton is as follows:) 


STATEMENT OF S. G. TiPTON, GENERAL COUNSEL, AIR TRANSPORT ASSOC! 
AMERICA, ON 8S. 2647 


My name is 8S. G. Tipton. I am general counsel of the Air Transport Associg 
tion of America, for whom I appear here today. That association has 43 
members, including domestic trunk airlines, local-service airlines, all-carg 
lines, a cruise airline, helicopter airlines, airlines operating in Alaska and Ha 
and airlines operating to overseas and foreign points. The airlines are 
grateful for an opportunity to discuss their problems with interested com: 
of Congress, and especially welcome this opportunity to review the statut 
regulates their operations with the committee which has direct concern f 
tion legislation. 

At this point we wish to pay tribute to Senator McCarran for his unceasing 
work for almost 20 years on behalf of the promotion and sound regulation of 
civil aviation. Every bill which has advanced civil aviation has had either ¢) 


sponsorship or the support of Senator McCarran. As the industry has advance 
his knowledge of it has also advanced, so that he.has remained prepared to co, 
sider the public interest in civil aviation all during this long period. We are 
grateful that he has taken the time again to bring forward proposed legislati: 
raising new issues as they affect civil aviation. While, as this statement wi 
make plain, we do not support all phases of the pending bill, we appreciate the 
opportunity of full discussion of the important issues which are involved and 
the settlement of these issues by this committee. 

Since the enactment of the present law, vast and important changes have take: 
place in air transportation which amply justify a review of the law to determin 
whether its provisions are adequate to guide the continued growth of a dynami 
industry. The coming June will mark the sixteenth year of the enactment of 
the Civil Aeronautics Act. During that time the industry has grown mor 
than thirtyfold, and during that time the act has continued to be an effectiy 
statutory framework for air transport development. This is a tribute to tl 
drafters of the statute. It is also such proof of the soundness of its provisior 
as to require careful consideration before rewriting it. 

The proposed legislation should be considered against the perspective of the 
great progress in air transportation since 1938. We would like to describe briefly 
the growth during those 16 years to suggest the nature of the industry which is 
to be fostered as well as regulated by aviation legislation. 

An important measure of the growth in air-transport service is the increase 
in the number of passenger revenue miles operated—that is, the number of miles 
which paying passengers were carried. The passenger revenue-miles operated 
by American-flag carriers on both domestic and international routes increased 
from a half billion (533,052,000) in 1938 to 18 billion (18,148,742,000) in 1953 
This is an increase of more than 33 times, or 3,305 percent. The number of seat- 
miles operated, which represents the number of seat-miles offered for sale to the 
public, increased from 1,067,558,000 in 1938 to 28,900 million in 1953. This is 
an increase of almost 26 times the operation in 1938. The number of passengers 
earried increased from 1% million (1,536,111) to more than 31 million 
(31,423,359). For every passenger carried in 1988 the certificated airlines in 
1953 earried 19. Cargo transportation increased from 2,550,000 ton-miles in 
1938 to. 252,931,567 ton-miles in 1953. The total airline revenues from traffic 
other than mail increased from $33,600,594 in 1938 to more than $1 billion 
($1,150,742,000). That is a thirty-threefold increase, or 3,325 percent. During 
this time the total number of airplanes in use by certificated airlines increased 
from about 300 to 1,300—an almost fivefold increase. The number of certificated 
airlines has increased from 22 to 55. Miles of authorized airline routes have 
increased many times. I have two maps to illustrate the increase in the route- 
miles in the United States. The first map shows the routes authorized in August 
1938, and the second map shows the routes atuhorized at the end of 1953. The 
number of cities served increased from 146 to 551. 

Even this does not show the full extent of the routes currently operated. First, 
the map does not show the duplicate services between many cities. For example, 
over the route between New York and Chicago 4 carriers currenlty operate 
similarly, over the route between Washington and Chicago 4 airlines provide 
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service; and over the route between New York and Los Angeles 3 airlines provide 
wrvice. Secondly, this map does not show the interchange service. Between 
Viami and Los Angeles a passenger can board an aircraft at one point and fiy 

ugh to the other in the course of which he will travel over the routes of the 
three airlines in the same aircraft. There are currently 12 of these interchange 
grrangements, which provide the public a service comparable to an additional 
through route. 

These statistics and these maps, however, do not reflect the innovations and 
the high quality of services which are the hallmarks of American air trans- 
portation. It was the American air carrier who accustomed the domestic 
traveling public to the convenience of stewardess service, to complimentary 
meals, and to standard credit arrangements for transportation. Not only have 
the American airlines led the world in luxurious and safe airline equipment but 
aiso the airlines offer a truly nationwide transport service. The traveler can 
go into the ticket office of any certificated airline in the United States and buy 
a ticket to any of the 551 cities in the United States served by an airline. The 
magnitude of such an undertaking is evidenced by the vast number of agree- 
ments and arrangements among the airlines of the United States which were 
necessary to permit any ticket agent of one to issue tickets valid upon any of 
the others, to use standard ticket and baggage forms, and uniform reservation 
and ticketing procedures. In addition to the large number of interline agree- 
ments to provide uniformity in the above services, the airlines publish jointly 
the tariffs governing their nationwide service in one book, which can be readily 
used by travelers or airline employees anywhere in the United States. 

If a traveler wishes to go to a city other than the 551 cities served by the 
airlines, he can make arrangements in the airline ticket office for airplane taxi 
service from the airline point, or rent a car at the airline point to travel to the 
off-line point of his destination. He can use his airline credit card to charge 
all of these transportation services. 

Substantially similar service is available to travelers wishing to go to any 
point in the free world served by airlines. Thus, a traveler in Grand Island, 
Nebr., can buy an airline ticket that will take him to New Delhi, India, or 
Melbourne, Australia, and can check his baggage from that point through to 
his destination. 

This same type of national and worldwide service is also offered by the air- 
lines in transporting cargo. A shipment tendered to an airline in Bangor, Maine, 

ill be accepted for delivery at any airline point in the United States and moved 
to destination on a single airbill. Door-to-door service is offered throughout the 
United States. The tariffs governing not only the air transport service but also 
the pickup and delivery service are available in a single book, readily available 
and useful to shippers and consignees. By the same token, a shipper in Grand 
Island, Nebr., can send air freight to Djakarta, Indonesia, and can get the only 
airway bill he needs when he tenders the shipment at Grand Island. 

These worldwide services are possible by virtue of agreements not only be- 
tween the airlines in the United States but also between practically all of the 
airlines in the free world. They are intelligible and honored by air carrier 
employees in Topeka, Kans., or Karachi. We believe that the air-service 
system is the only direct carrier system offering such a worldwide service. The 
henefits of this worldwide service are enhanced by comparison with the normal 
international movement of cargo. A shipment from Grand Island to New Delhi 
by surface carrier would involve one or more transactions from Grand Island 
to New York, at least a second transaction, and a second transportation docu- 
ment, for the water carriage from New York, and a third transportation arrange- 
ment would have to be made when the shipment arrived at Bombay. These 
transactions in air transportation are reduced to one, and these services are 
possible by virtue of a vast number of intercarrier agreements subject for the 
most part to the approval of the Civil Aeronautics Board. 

It is against the background of this enormous growth and unprecedented 
public service which has developed under the Civil Aeronautics Act of 1938 
that we want to review the proposed revision of that law. No effort will be 
nade in this statement to refer to the large number of detailed changes which 
this bill would make in the Civil Aeronautics Act of 1938. We will seek to 
raise the major policy issues as they are brought up in the proposed legislation 
and make our recommendations with respect to their solution. We will con- 
tinue our studies of the detailed provisions of the bill, and at a later time 
request the committee to receive as a part of the record a memorandum on 
this subject. 
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An outstanding issue raised by the legislation is the proposed reorganizatio, 
of the agencies having regulatory and promotional responsibility with respec 
to civilaviation. That issue we will discuss first. 


ORGANIZATION OF THE REGULATORY AUTHORITY 


S. 2647 proposes to bring into one independent agency, to be named the Ciyjj 
Aeronautics Authority, the functions now divided between the Civil Aeronautics 
3oard, an independent agency in the Department of Commerce, and the Secre. 
tary of Commerce, who directs the work of the Civil Aeronautics Administra. 
tion. The Civil Aeronautics Board, consisting of five members, performs quasj- 
judicial and quasi-legislative functions; awards airline routes; determines rates 
for the carriage of mail, cargo, and passengers; promulgates economic and safety 
regulations; investigates accidents; and decides complaints initiated by the 
Administrator to enforce the safety regulations. The Administrator of Ciyjj 
Aeronautics, under the direction of the Secretary of Commerce, develops air. 
ports; builds, operates, and maintains air-navigation facilities; controls gir 
traffic; issues certificates to airmen; issues operating certificates to airlines and 
type and production certificates to manufacturers of aircraft engines, propellers, 
and appliances; and enforces safety requirements. This description is obviously 
too brief to be complete, but it illustrates the type of work the two agencies 
perform. 

S. 2647 would combine all of these functions except accident investigation 
into a single agency—a seven-man board. To aid this agency in the administra- 
tion of the functions an executive director is provided. As Senator McCarran 
stated in his explanation of the bill, the agency to be created would be very sim- 
ilar to the Interstate Commerce Commission or the Federal Communications 
Commission, Needless to say, this important and drastic change in the organi- 
zation of the agencies responsible for civil aviation has received the most care- 
ful consideration by the industry. To an industry as severely regulated as 
ours, the matter of regulatory organization is one of great moment. 

We have reached the conclusion that the proposed drastic reorganization is not 


necessary or wise. Our reasons for thinking so can be briefly stated. The major 


reason is that the present organization is working. The regulatory and promo- 
tional objectives stated in the Civil Aeronautics Act are being achieved by the 


present organization, and we have no reason to believe that they will be achieved 
more effectively or quickly or efficiently by another organization. To be sure, 
one or more airlines, and sometimes the entire industry, have had reason to 
believe that individual decisions of the Civil Aeronautics Board, the Adminis- 
trator, or the Secretary of Commerce were wrong. We have had many occasions 
on which the actions of these Government officials have been criticized. That 
will probably always be the case. But we have no reason to believe that the 
decisions would have been different had the organization been different. 

Thus, from the standpoint of the interests of those regulated, we see no rea- 
son for a change. Moreover, to the extent that we can faithfully appraise the 
interests of the public in the regulation of civil aviation, we see no gain there, 
either. As is indicated by the statements of progress the airlines have made 
under the present act and the present organization, the public is being well 
served by the Government agencies whose business it is to protect the public in- 
terest in this field. 

Another equally important reason affected our judgment. Any governmental 
reorganization of the scope contemplated here results in a virtual upheaval in 
regulatory and promotional practice and procedure. For a very substantial 
period the members and staff of the regulatory agency are required to spend 
more time and effort and thought on matters of organization than they spend 
in carrying out their statutory responsibilities. Organization charts are drawn, 
and drawn again. Lines of responsibility are redirected. The scope of the 
staff’s responsibilities is narrowed or broadened, depending upon the individual 
staff member’s place in the new organization. Thus, from the standpoint of 
getting work done and decisions made, the execution of statutory responsibili- 
ties would be impaired. 

Perhaps more important is the uncertainty created by a drastic reorganiza- 
tion as to whether the substantive policies established by the previous organi- 
zation will be continued or altered. How many questions affecting the financial 
stability of the airline system will have to be reargued and decided by the new 
agency? How many contracts or agreements previously approved will be sub- 
ject to reexamination and disapproval? One of the major reasons for em- 
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ploying @ multinumbered board, with staggered terms, is to maintain a con- 
tinuity of policy as it affects the business being regulated. This benefit is lost in 
the course Of reorganization such as is here proposed. This is important to an 
industry Which, upon the basis of regulatory policies already established, has 
undertaken fixed lines of expansion, has ordered large fleets of aircraft, and 
has made other commitments which cannot readily be changed. 

Thus, in brief, we think that the reorganization propossed in 8S. 2647 is not 
a necessary one, because the present organization is working effectively. Being 
ynnecessary, the confusion and uncertainty inherent in such a reorganization can 
and should be avoided. 

Another important feature of the proposed reorganization is the creation of 
the Air Safety Board—a five-member organization which would have the respon- 
sibility of investigating aviation accidents, conducting research into safety mat- 
ters, and making safety recommendations. In support of this recommendation 
Senator McCarran declared in favor of independent, impartial accident investi- 
gation, and full publicity of the results of such investigations. He emphasized 
the need for careful investigation of accidents in the interest of preventing simi- 
lar accidents in the future. With these views the airlines are in complete agree- 
ment. We agree for the reasons he stated, but there is an additional reason of 
great importance to the airlines. Notwithstanding the establishment of a safety 
record Many times better than that maintained by the private automobile, airline 
accidents do happen. When they happen it is important that the public be 
informed fully and promptly as to all the facts and circumstances surrounding 
them, in order that the public will have confidence that every effort is being 
made to provide them with the safest transportation possible. Nothing is more 
important to the continued success of the airline industry than the maintenance 
of public confidence in the safety and efficiency of airline operation. 

While the industry is in complete accord with the purposes and objectives 
so Stated by Senator McCarran, we believe that those objectives can be, and 
are being, met by the present organization. Since 1940 the Civil Aeronautics 
Board has had the responsibility for investigating aircraft accidents, and it has 
performed this function well. The Board is divorced from the day-to-day regula- 
tion of aircraft operations, and has nothing to do with the maintenance or op- 
eration of air-navigation facilities and traffic control. Thus it can approach an 
accident investigation with complete impartiality. The possibility that the Board 
would be placed in a conflicting position in the course of an accident investiga- 
tion—a position in which it would be investigating its own conduct—is very 
remote under the present organization. Thus, the necessity for independent 
accident investigation is met. 

If the Board’s responsibility for issuing the general safety regulations is to be 
regarded as in any respect disqualifying the Board from impartial accident 
investigation, the industry would be prepared to recommend that the Board’s 
function of issuing safety regulationss be transferred to the Administrator of Civil 
Aeronautics. In all of the 14 years of its experience in accident investigation, 
however, there has been no. suggestion that this responsibility has affected the 
3oard’s judgment. For these reasons, we believe that if the present organi- 
zation is maintained as we suggest, the creation of a new agency as proposed 
in the bill is not necessary. 


NEED FOR AIR CONTRACTOR ECONOMIC REGULATION 


The definition of air contractor appearing in S. 2647 embraces operations in 
alr commerce other than as an air carrier or foreign air carrier, and the specific 
Provisions of title IV set up a statutory framework of regulation akin to that 
low present in the existing law governing common carriers. 

Before discussing the importance of this part of the legislation now before 
the committee, it is desirable to understand what is here sought to be regulated. 
The common carrier is well known to this committee, and this committee is also 
undoubtedly familiar with the motor contract carriers regulated under the Inter- 
state Commerce Act. Basically, under the common law there existed only two 
classes of carriers —i. e., private and public. Those persons who hauled their 
own goods or the goods of only a few others were considered in private carriage. 
All other persons who offered transportation services to the public generally 
Were considered as public carriers. 


_ 


‘Craig Contract Carrier Application (31 M. C. C. 705, 707, 708 (1941)). 
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The basic difference between private and public carriers may be describe 
discrimination as opposed to nondiscrimination. It was and is consider 
duty of a common carrier to treat everyone equally to the limit of his fa 
The laws prohibit rebates, undue discrimination, or undue preferences 
spect to the patrons of a common carrier. On the other hand, a private ear. 
rier operates for the benefit of a very small segment of the public and his pur 
pose in being is to prefer the small segment of the public for which he 
This preference usually takes the form of specialized services,’ which he ; 
not offer to the public generally and which the public would not generally 
This being true, as the philosophy of transportation regulation has dey 
it has become apparent that the private carrier, where his operation is f 
benefit of a select group of shippers, should be confined within bounds as ; y 
as possible. This is necessary in order to afford a measure of protection tv ; 
common earrier who has dedicated his facilities and his investment to s 
the public generally. 

In one of the earliest cases involving motor contract carriers, the Interstate 
Commerce Commission (Division 5), after pointing out that contract carrij 
is in reality only a form of private carriage, said: 

“The underlying purpose is plainly to promote and protect adequate and 
cient common-carrier service by motor vehicle in the public interest, a: 
regulation of contract carriers is designed and confined with this end ir 
Yor that reason it differs from common carrier regulation.” * 

While there is no disposition on the part of the common carriers to ask 
Congress to discriminate against air contractors, it is felt desirable for the 
sphere of activities of air contractors to be so circumscribed that they do not 
invade the field of common carriage and hence imperil the services of the con 
mon carrier. If a carrier wishes to be a common carrier he should seek certifi- 
cation as such. All spheres of transportation activity which are not better 
served by air contractors should be reserved for air carriers in order to prov 
the best possible service to members of the public generally at the lowest reas: 
able charges. 


the 


The present law discriminates unfairly against the common carrier 

The air carriers are subjected by the Civil Aeronautics Act of 1938, as amended, 
to complete economic regulation. Ordinarily before a common Carrier can in 
stitute or extend operations, he must secure a certificate of public convenience 
and necessity from the Civil Aeronautics Board. He must file tariffs setting forth 
his rates and he must adhere to those tariffs. He must refrain from discrimi- 
nating in fixing his fares and charges, and must not grant rebates. His rates are 
under constant supervision by the Board and may be suspended or chanced if 
the Board determined that they are not fair and reasonable or are unduly prefer 
ential or discriminatory. He must keep his accounts in accordance with Civil 
Aeronautics Board regulations, and they are always subject to inspection and 
audit by the Board. Other areas which are also regulated include such things 
as mergers and acquisitions, interlocking relationships, agreements between 
‘arriers, and run the entire gamut of possible Federal regulation. 

On the other hand, the air contractor is subject to none of these regulations 

Lack of economic regulation of air contractors places the scheduled air carrier 
at a disadvantage in seeking to compete with the contract carrier. The scheduled 
common carrier is bound to his route; he must serve all the points on that route 
adequately, and cannot move over into the routes of other carriers. The con- 
tract carrier, on the other hand, is not required to serve any route or any point, 
but may go where he pleases and take such traffic as he wishes to carry. 
Needless to say, the contract carrier will concentrate on service between high 
volume points, thus depriving the scheduled common carrier of the revenues 
from those high volume points needed to serve the smaller communities. The 
common carrier is subject to the requirements of the Board relating to the 
maintenance of accounts and the filing of reports—a highly expensive process. 
The contract carrier is not required to keep any books at all and need not even 
tell the Board that he is in operation. The common carrier must pay the mini- 
mum wages for pilots which are fixed by section 401 (1) of the Civil Aeronautics 
Act, sometimes aggregating $15,000 to $18,000 a year. No minimum wage re 
quirement is imposed upon a contract carrier, who may pay any wage for which 
a pilot is willing to work. 


2Ibid : Filing of Contracts by Contract Carriers (20 M. C. C. 8, 15 (1939) ). 
® Contracts of Contract Carriers (1 M. C. C. 628, 629 (1937)). 
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While I do not propose to discuss in detail the differences in safety regulation 
between the two types of operation, I can state that the expense differential 
resulting therefrom is a sizable one. ; 

The scheduled common carrier must publish his rates and adhere to the tariff. 
The contract carrier does not need to publish his rates and can charge whatever 
rate is necessary to get the business. Thus, the common carrier is helpless in 
competing with the contract operator for particular traffic because he cannot 
change his rates at will and does not even know what the contract carrier's 
rate is. It is therefore evident that in order to protect the common carrier 
against such rate practices, and to protect small shippers against the bargaining 
power of large shippers, the contract carrier Should be subject to rate regulation. 
Contract carrier regulation is necessary to protect the soundness of the common- 

carrier system ; 

In the Civil Aeronautics Act of 1988 the Congress instructed the Civil Aero- 
nautics Board “to foster sound economic conditions” in the common carrier 
air transport system. The regulation of contract carriage is essential to accom- 
plish this objective, I have already pointed out the extent to which unregulated 
contract carriage will impair the regulatory system established for common 
carriers, and how it results in discrimination against the common carrier and 
impairs his ability to compete. We cannot expect sound development of the 
common-carrier system when these conditions prevail. The late Mr. Joseph 
Eastman, Interstate Commerce Commissioner and Federal Coordinator of Trans- 
portation, made this point very well when he stated that: 

“These private and contract carriers might be ignored if they did not have 
a tendency to demoralize or impair the system of common carriage which under- 
takes to serve all alike and is of prime importance to the country. For example, 
private carriers are assured of a large tonnage of which they cannot be deprived, 
but they may also have some available space, particularly on return trips, 
which they can use for nonproprietary tonnage. In order to fill this space, 
which they regard as a byproduct, they may make special rates below the level 
which common carriers find necessary, with the result that important parts of 
the business of the latter are unsettled, depressed, and demoralized. 

“The contract carrier may differ from the common carrier only in the fact 
that he undertakes te skim the cream of the traffic and leave the portion which 
lacks the butterfats to his common-carrier competitor. Obviously such opera- 
tions can have very unfortunate and undesirable results.” 

The growth of air contractors has not been startling up to the present time. 
But in considering the regulation of a developing form of transportation of 
such tremendous importance to this country, it is well to heed the experience 
gathered through regulation of motor-contract carriers under the Motor Carrier 
Act of 1985. 

The swift growth and increased seriousness of impact of motor-contract 
carriers on the motor-carrier industry in the 15-year period following the end 
of World War I is revealed in the first conmprehensive survey of the for-hire- 
trucking industry. The American Trucking Associations, Inc., major trade asso- 
ciation of the industry, analyzed reports filed with the NRA in 1934 by all 
motor carriers for hire, and discovered that contract carriers outnumbered com- 
mon carriers by a ratio of more than 1.2 to 1. If this survey had included the 
anywhere-for-hire carriers, motor common carriers would have been found to 


confront competition from other operators who outnumbered them by more 
than 3.6 to 1, 


It is not contended that the pattern of growth of the motor-carrier industry 
will find a precise parallel in that of the commercial air transport industry. 
However, the experience of the former with the unregulated contract carriers 
prior to 1935 furnishes a potent warning of the prospects of reduced revenues 
and the resultant detriment to the service available to shippers, particularly 


the smaller ones, if air contractors are not brought under appropriate economic 
regulation. 


If air contractors are not subjected to economic regulation common air carrier 
service will be impaired by loss of business in high volume traflic areas and 
resultant cost increases in serving smaller towns. This is true because air 
contractors possess the advantages over common air carriers about which I 
have already spoken. Without the regulation proposed in this bill air con- 
tractors would, as they do now, concentrate on the traffic of large shippers 
who can provide a substantial volume of business, thus leaving the shipments 
of small manufacturers, wholesalers, ete., to the common air carriers whose 
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costs of operation per unit of traffic must, as a consequence, be higher than jg 
a well-balanced traffic were available. For example, as pointed out by one of 
the State commissioners appearing in support of Federal regulation of motor 
common and contract carriers in 1935: 

“The contract carrier gets the cream of the business because he goes to the 
plant, for example, of a large industry and he can make a contract to hau! the 
business of that industry, and he makes the contract only if he gets a sufficient 
volume of freight to justify the trip. He is not compelled to operate.” * 

It would be easily possible, without economic regulation of air contractors, f, 
such operators to secure large traffic volumes from industries located in 1 
of the major manufacturing centers of the country, businesses which | 
served efficiently and economically by the common carrier. Deprived of 
of their most profitable traffic between major terminals, airlines undoub 
would find their operating costs per unit of traffic mounting because of deci 
load factors. The effect of a development of this nature would be | 
increase costs of serving smaller shippers in major industrial and 
areas and to bring about a substantial increase in the unit costs 
smaller communities. 

Common air carriers are responsible, as are all common carriers, for service 
without discrimination to all shippers and to all communities served | 


of sé 


This fundamental principle is inherent in the concept of common carriage. It 
was long present in the law of carriers and has been given statutory recog. 
nition by the States and by the Federal Government. The expansion of air 
transport service to the multitude of small communities and to many of tl! 
medium-sized cities of this country must of necessity be the responsibility 
of the common carrier airlines. Fa too many of these communities heretofore 
have been handicapped by the lack of a dependable, efficient, and econom 
system of common air carrier service. It will be difficult for the air carriers 
to extend service to such areas which at present cannot furnish the traffic 
volume procurable from the larger cities. It is expected, as in the develo; 
mental state of any business, that the profits obtainable from certain operations 
shall be employed in part to offset losses from other operations. However 
anything which tends to lower the price at which business volume is securet 
in the richer areas must of necessity diminish the ability of the operator t 
absorb losses from unprofitable business. 

Not only does the common carrier by air have the responsibility of providing 
adequate service along its own lines, but it also has responsibility for partir 
pating with other carriers in the development of an air transport system which 
will meet the needs of the whole country, both here and abroad. 

When I refer to an air transport system, I mean a system of connecting 


earriers which provides through service to shippers on the basis of through rates 
and joint responsibility. The air contractor has no responsibility for main 
taining a system of contract carriage, nor should he, since the very nature of 
the business is such that contract carriage is performed as an individual ecarri 
operation. In so doing, these individual air contractors, operating in isolat 
segments, can in the aggregate deprive the common carriers of sufficient 

to make it impossible for these carriers to carry out their public responsib 

to maintain a system of air transportation available to every section of t! 
Nation. 


18 


> 


Regulation of international air contractors is particularly essential 


All that I have said concerning the need for equality of economie regulation of 
air contractors and air carriers applies to both the domestic and international 
fields. However, in the international field there are new problems which ure 
peculiar to that area of operation and which can only be solved by appropri 
iegislation. In describing the complications involved here, I will divide 1 
discussion into two parts—one dealing with the regulation of American-flag 
earriers operating abroad and the other dealing with foreign-flag carriers 
operating to the United States. 

American-flag carriers.—At the present time there is no statute which regulates 
the entry of American-flag carriers into foreign contract carriage. If a person 
owns an airplane and is able to secure traffic, he may start an international 
operation. He must, of course, secure the permission of the foreign country or 
countries to which his operation takes him. 


* Hearings before a subeommittee of the Committee on Interstate and Foreign Commerce, 
House of Representatives, 74th Cong., Ist sess., on H. R. 5262 and H. R. 6016, p. 58. 
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At this point the International Convention on Civil Aviation comes into play. 
This is a treaty, to which the United States is a party, governing the relation- 
ships between the parties to the convention insofar as aviation is concerned. 
The treaty deals, in article 5, with the extent to which nonscheduled and con- 
tract commercial operations will be permitted to serve a country which is a party 
to the convention. Article 5 provides, in effect, that such operations can be 
conducted into the territory of any party to the convention subject to “such 
regulations, conditions, or limitations as it may consider desirable.” No uniform 
regulations, conditions, or limitations have been agreed upon by the countries 
concerned, but the various countries of the world have been quite liberal in 
permitting American-flag contract carriers to do business within their territories. 

As a result of this situation, American-flag noncertificated carriers have done 
an extensive business, much of it ostensibly as contract carriage, and most of 
it over the routes of the American-flag common carriers certificated for inter- 
national service by the Civil Aeronautics Board. For instance, Transocean Air 
Lines has conducted an operation described by the Civil Aeronautics Board as 
follows: 

A summary of Transocean’s activities will be of considerable assistance in 
examining those acts in detail. Transocean Air Lines has performed a great 
variety and volume of services. Its operations extended from California across 
the Pacifie through Honolulu, T. H., Wake, Guam, the Philippine Islands, Oki- 

sombay 
und Calcutta, India, into the Middle East. Its operations over the Atlantic have 
extended out of its main operating base at Bradley Field, Conn., across the North 
Atlantic via Gander, Newfoundland, into England and the principal cities in 
Belgium, France, Germany, Italy, and Greece, and upon oceasions eastward into 
the Middle East. In fact, Transocean has operated flights completely around 
the world.” ° 

The Board issued certificates for international operations after long and care- 
ful consideration, and they reflected a determination by the Board that the routes 
authorized are those which are needed to meet the commercial and political 
interests of the United States. These decisions were approved by the President, 
after careful consideration by all of the Government departments concerned, 
including the War and Navy Departments. The carriers chosen have under- 
taken the responsibility imposed upon them by their certificates, have invested 
arge amounts of private capital in establishing the routes, and are doing their 
best to provide the service necessary, not only to make these routes successful 

mmercial ventures, but also to make them conform to the broader national 
interest which justified their establishment. The determination having been 
made under the Civil Aeronautics Act to establish these routes, and certificates 
having been granted to the carriers involved, the Civil Aeronautics Act provides, 
in effect, that the carriers shall receive subsidy adequate for the continued devel- 
opment of these routes. For some period of time the carriers will require 
sume financial support from the Government. They hope, as I do, that the 
support needed will be small, and will not have to be continued over a long 
period, but despite anything they can do, some Government financial aid will be 
needed. 

Notwithstanding this, existing law permits unregulated air contractors to 
parallel the routes of the regularly authorized common carriers, and deprive 
them of traffic which could be used by them to improve their financial position. 

Foreign-flag air contractors.—Foreign-flag air contractors cannot operate to 
this country with the same freedom that our operators can go abroad, but the 
check upon such operations, under existing law, is certainly inadequate. The 
present necessity of obtaining permits should be continued, and in addition, the 
economic regulations which the Congress applies to air contractors should also 
he applied to foreign air contractors. 


Economie regulation of common carriers cannot be effective in absence of 
regulation of air contractors 


Regulation of only part of an industry cannot be effective. Quite apart from 
what I have just said with respect to the disadvantageous competitive position 
n which regulated common carriers are apt to find themselves at the hands of 
completely unregulated air contractors, the authority created by S. 2647 will 
be handicapped if it does not have jurisdiction over the air contractors. This 


Se 


*Transocean Air Lines, Inc. (enforcement proceedings, 11 C. A. B. 350, 356 (1950)). 
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has been clearly demonstrated in the case of motor carrier regulation under the 
Interstate Commerce Act, as the Interstate Commerce Commission has said 
“Regulation to be effective should include both contract and common carriers." 
Even though motor contract carriers are subject to the jurisdiction of the Int, r 
state Commerce Commission, that Commission has had trouble distinguish; 
in particular cases between a common carrier and a contract carrier. Sop; 
the considerations entering into the determination appear in the Craig case 
decided in 1941, when the Commission admitted, in seeking to clarify the 
distinction : 

“The determination between common and contract carriage is frequent}; 
difficult to make in a particular case, but it is even more difficult to define the 
controlling considerations so that anyone may apply them. * * *”* 

This language has been quoted by the Interstate Commerce Commission wir) 
approval as late as January 20, 1954." Furthermore, in its most recent an: 
report the Commission pointed out that it is faced with a “difficult proble 
connection with “the line of demarcation between contract carriers and comn 
carriers.” ° 

That distinction is critical enough under the Interstate Commerce Act for rea 
sons which I shall later discuss. It is extremely critical under the Civil Aer 
nautics Act because if the Board determines that an operator is a common carrier 
he is subject to full economic regulation, but if it determines that he is an air 
contractor, he is subject to no economic regulation at all. 

The ability of persons who have acquired transport aircraft to inaugurate 
operations under the guise of a contract operation absent any regulation what 
soever has presented the Board with an almost impossible enforcement job. Th: 
gap in the statute has been a continual source of evasion. Numbers of carriers 
have started up as contract carriers, but in those few cases in which the Board 
has been able to inaugurate enforcement proceedings it has always developed 
that common carrier operations were being conducted. 

This is true in the case of many of the carriers who are now recognized by 
the Civil Aeronautics Board as common carriers. The record in the Air Freight 
case, out of which came the certification of the Flying Tiger Line, Slick Airways, 
and United States Air Lines, clearly shows the contention of certain of the appli 
cants that they were, in the beginning, operating as contract carriers.” 

In a more recent case, the Board held that the international passenger opera 
tions of Transocean Air Lines, Inc., were in common carriage and ordered th 
carrier to cease and desist, despite vigorous contention that its operations were in 
contract service.” 

It should be noted that the enforcement proceeding against Transocean was 
initiated on January 6, 1948, and the Board‘s decision was rendered on June 5 
1950, about 21%4 years later. This illustrates the fact that enforcement of general 
standards to distinguish between common and contract carriage is a time-con- 
suming matter, and a satisfactory policing job is not possible in the absence ot 
explicit standards. 

Other instances in which the Board has been faced with the “contract service” 
argument include the Viking” and Meteor * cases, in each of which the carrier 
contended that at least part of its operations were “contract” operations. 

Although there are few air operators now claiming status as air contractors 
the failure of the existing law to close the loophole is one which is worthy of 
consideration by this committee. For absent a provision under which legitimate 
contract operators may be permitted to engage in carriage by air, there exists 
a void in the law which can be seized upon by those operators who desire to 
operate as common carriers under the label of contract carriage. 

For the reasons I have stated, it is clear that contract carriers should be regu- 
Jated. While I am not prepared at the present time to submit any specific pro- 
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* Coordination of Motor Transportation (182 I. C. C. 263, 381 (1932)). 

7 Craig Contract Carrier Application (31 M. C. C. 705, 711 (1941)). 

® MC-C-1354, Motor Ways Tariff Bureau vy. Steel Transportation Company, Inc. (Jan 
20, 1954, Div. 5). 

®T. C. C. 67th Annual Report. p. 116 (1953). : 

2 “Such carriers asserted their right to operate without a certificate of public convenience 
and necessity under one of two theories. They claimed either that they were operatins 
under ‘contract’ and thus were not common carriers subject to the Board’s jurisdiction, or 
that they were exempt as ‘irrigular’ carriers under sec. 292.1 of the Board’s Economi 
Regulations.” Air Freight case (10 C. A. B. 572, 621 f. n. 30 (dissenting opinion) ). 

11 Transocean Air Lines (enforcement proceeding, 11 C. A. B. 350 (1950)). 

12 Viking Airlines, Aero-Van Express Corporation, and Viking Air Transport Company 
Inc.—Noncertificated Operations (11 C. A. B. 401 (1950)). 

13 Meteor Air Transport, Inc. (Docket No. 4100, decided Jaanuary 4, 1951). 
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posed amendments to the bill, I should like to list and discuss the principles 
which ought to govern the regulation of air contractors. I shall list the pro- 
posed provisions, and then briefly explain why we believe they would provide a 
sound regulatory system. They are: 

1. Air contractors of passengers should be prohibited. 

9 The permits to be issued by the Authority should be limited to specific 
shippers by name, and any changes in the shippers served can only be authorized 
by amendment to the permit. 

“9 The number of contracts under which an air contractor can operate should 
be limited to five. 

4. Such contracts must (a) specify the specialized services to be provided ; 
(h) be filed with the Authority; and (c) be open to inspection by the public. 

5. The air contractor must abide by the contracts. 

6. The Authority should be empowered by regulation to prescribe the nature 
and general necessary provisions of such contracts. 

7. The Authority should be empowered to examine the contracts and to reject 
those found not reasonable with respect to compensation or terms. 

8. No air contractor or foreign air contractor should be permitted to operate 
also as an air carrier or foreign air carrier unless the Authority shall find such 
jual operations to be consistent with the public interest. 

9, Certain other provisions of the act, such as those regulating mergers, 
control, interlocking relationships, etc., should be made applicable to air con- 
tractors, 

Passengers 

We recommend that air contract carriage of passengers be prohibited simply 
pecause there is no bona fide need for such service. Contract carriers of pas- 
sengers are relatively unknown in the surface motor field. Only a few passenger 
contract permits have been issued since the Motor Carrier Act was passed, and 
the extent of their operations is not known.“ The reason seems to be that 
specialized passenger services can be provided under common carrier charter 
rights either specially awarded or held by carriers as a statutory concomitant 
of regular route certificates. 

Similarly, there appears no need for air contractor services in the passenger 
field of air transportation. Common carrier charter operations, either of small 
or large aircraft, should be adequate for any passenger service. 

It is difficult to conceive of a need for air transportation of passengers for hire 
which could not be efficiently met through common carrier services, either 
regular or charter. As we have seen, the Civil Aeronautics Board has had occa- 
sion to examine a number of passenger operations claimed to be contract in 
nature, and has held that such operations were in reality common carrier 
operations.” The only instance in which the Board has, to my knowledge, 
reached a different result is in the case of some services operated for the armed 
services, and no reason appears why common carriers could not (as they actually 
do) supply the same services. Under the proposed legislation the Board would 
a ample authority to provide for any special needs on a common carrier 
asis, 

The lack of historical motor contract carriers of passengers is in itself indica- 
tive of the soundness of this conclusion. 

We recommend, therefore, that contract carriage of passengers be prohibited 
except to the extent that such prohibition, in the case of a foreign-flag air con- 
tractor, may. be in contravention of article 5 of the Chicago Convention, which I 
have previously mentioned. 


Limitation of permits to specific shippers and restriction in number of contracts 

Requiring the permit to name specific shippers and limiting the number of 
contracts will confine the holding out of the air contractor to a legitimate air 
contracting service and will tend to prevent the unauthorized performance of 
common carrier service. A statement of the specialized services to be provided 


will require the contract carrier to limit his services to those not ordinarily 
provided by common carriers. 

. a out of 2,657 motor contract carrier permits, or 0.6 of 1 percent, are for passenger 
operations, 

1, See Transocean Air Lines, Enforcement Proceeding (11 C. A. B. 350 (1950)) ; Viking 
Airlines, Aero-Van Express Corporation, and Viking Air Transport Company, Inc.—Non- 
Ttilcated Operations (11 C. A. B. 401 (1950)) ; Meteor Air Transport, Inc. (Docket No 
4100, decided January 4, 1951). 


17965—54—16 
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The reason for this change in definition from the common law definitio; 
utilized in the Motor Carrier Act arises from the experience of the Interstate 
Commerce Commission in administering that act. The principle recommende 
here is that the extent of the authority to be enjoyed by air contractors be ; 
clear and the difficulties of interpretation avoided. 

One of the most difficult problems encountered by the Interstate Comme; 
Commission has been the tendency on the part of motor contract carriers ; 
secure a permit and begin operations as contract carriers and then to me¢ 
morphose into common carriers without the required proof of public conve: 
and necessity. In such instances it is necessary for the Commission 
through long and involved investigations, sometimes consuming years, in orde; 
establish that the operations being conducted are actually common carrier opera 
tions in violation of the Interstate Commerce Act. When contract carriers have 
expanded their operations to the point where they have converted to common 
carriage in violation of their permits, it is difficult for the Commission to dep 
a certificate as a common carrier, since to do so would deprive the shippers of the 
services which have been built up at the expense of the common carriers. Hence. 
in fact, a contract carrier may never actually be put to the full proof of public 
convenience and necessity. 


aut 


a- 


The difficulties of the Interstate Commerce Commission in policing the motor 
carrier industry in this respect are set forth at considerable length in a case « 
cided in 1949.% This proceeding was begun on August 20, 1947, through the 
institution of an investigation by the Commission into the operations of certain 
contract carriers, and required almost 2 years for its conclusion, during which 
time, of course, certain of the respondents continued to operate as common 
earriers. At the conelusion of this exhaustive investigation, the Commission 
found that certain of respondents had unlawfully converted their operations 
from those of contract carriers to those of common earriers by motor vehicle 
In reaching its determination, the Commission discussed the differences betwee 
common and contract carriage and pointed out the steps which must be taken 
for the respondents to put their houses in order. This language is indicative of 
the detailed manner in which the Commission was compelled to conduct this 
investigation in one case to determine whether the contract carriers had ex- 
ceeded the bounds of their permits. The language is worthy or repetition here: 

“Restoration of bona fide operations as contract carriers will require substanti 
changes in their operations. Although we have no disposition to outline cate- 
sorically the pattern of the reformation required, it is appropriate that we indi- 
cate generally what appears to be necessary. In our opinion each of these thre« 
respondents should begin by reducing very substantially the number of shippers 
with whom it has contracts for service in effect. We shall not herein attempt 
to specify with exactness the maximum number of contracts which can properly 
be held by one of them. We appreciate that, in view of the proviso of section 
209 (b) of the act, we have no power specifically to limit the number of contracts 
which each of these respondents may hold, or its right ‘to substitute or add 
contracts within the scope of the (its) permit.’ By the same token we cannot 
require any respondent to reduce the number of its contracts to any specific 
number. But, the statutory guaranty of a contract carrier’s right to add t 
or substitute contracts does not mean that a conract carrier may add so many 
contracts or substitute them so freely as to demonstrate that its service is avail- 
able to the public and has been converted into what is in fact a public or 
common-carrier service. The right to add contracts is specifically limited by 
the statute to contracts ‘within the scope of the permit.’ A permit authorizes 
operation only as a contract carrier and when the number of shippers served 
or contracts held is such, either alone or with other considerations, as to show 
4 common-carrier operation, it is clearly within our power to insist that the 
unlawful operation be discontinued even if it requires among other things a 
reduction in the number of contracts held. 

“Actually the number of contracts which may be held by a contract carrier 
without being indicative of a common-carrier public service may well vary with 
different circumstances. For one thing, it depends to some extent upon the degree 
of the specialization in the physical operations of the particular carrier. If 
respondents’ services remain as now virtually nonspecialized, then the number 
of their contracts or shippers served must be reduced enough to show real 
specialization in the devotion to a very limited number of selected shippers 


if 


%* Transportation Activities of Midwest Transfer Co. of Illinois (49 M. C. C. 383, 404 
1949) ). 
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of whose organizations the carrier becomes virtually a part. On the other hand, 
if the character of respondents’ services are modified in a manner to achieve 
something genuinely special either in the way of equipment or service, then 
<omewhat greater latitude will be permissible in the matter of the number of 
shippers Served, although even then shippers may not be accepted indiscriminate- 
iy or without limit in a manner to show a public service even though specialized 
in form. 

“Another change necessary in respondents’ operations is the achievement of 
specialization in the character of each respondent’s physical operations. As 
already indicated, the degree of specialization in physical operations which is 
essential, diminishes as the number of shippers served diminishes. If the required 
eduction in respondents’ contracts is drastic enough and the resulting devotion 
to a few shippers becomes such as virtually to make each respondent in effect 
a part of each of its shipper’s organization, the physical operations may remain 
essentially unspecialized as they are at present. On the other hand, if respond- 
ents continue to serve any significant number of shippers they must introduce 
nto their individual operations some genuine specializations designed to meet 
the peculiar needs of each of these shippers. 

“Aside from the question as to the number of shippers which may be served, 
the identity of the shippers served by each respondent should achieve greater 
stability than in the past. In other words, the easy turnover and substitution 
of contracts should disappear. If each respondent will concientiously resist 
the lure of a public calling and make its services available only to those shippers 
who have bona fide unusual needs which can be met by respondents’ type of 
specialization (to be achieved as required above), then the easy turnover of 
contracts and the ready replacements of terminated contracts with an equal or 
greuter number of new contracts which has somewhat consistently marked 
respondents’ operations in the past should give place to longer term mutual 
interests and a minimum of contract shifting. 

“It, further, goes almost without saying that respondents must also discontinue 
the transfer of shipments or available traffic between themselves; that each must 
discontinue the acceptance of shipments which it individually is not authorized 
to transport, and that each must discontinue all transfer of shipments between 
themselves or of traffic with other carriers except in the manner heretofore 
approved by this Commission.” 

The confusion existing in this area in proceedings before the Interstate Com- 
merce Commission has reached such a serious stage that the contract-carrier 
conference of the American Trucking Associations, Inc., on December 18, 1953, 
filed a petition in which it requested the Interstate Commerce Commission to 
institute an investigation concerning the need for legislative amendments affect- 
ing contract carriers. The conference indicated that a new definition of contract 
carriage is necessary and after reviewing numerous proceedings before the 
Commission said: 

“The result is that the Commission has been forced to give continuing attention 
to the operations of these carriers at various time intervals in an attempt to 
determine precisely at what point in their activities they cease to be common 
carriers and again become contract carriers. If this process is to be a con- 
tinuing one, then the attempt to define contract carriage has indeed led to a 
situation caleulated to place further burdens on the Commission and to com- 
pound confusion among the industry,” 

The document discusses all of the tests which have to date been employed by 
the Commission and holds them to be impracticable. As a resuit, the Contract 
Carrier Conference recommends that contract carriers be defined as those who 
perform a service which a shipper could perform for himself and the con- 
ference agrees that the services of a motor contract carrier could validly be 

mited to the services of one shipper. The present motor contract carriers 
who could not meet the new definition would be taken care of by a “grandfather” 
provision which could convert them to common carriers without proof of public 
ronvenience and necessity. In fact, counsel for the Contract Carrier Con- 
lerence on page 24 says “The only equitable solution is to allow them to convert 
to common carriers, which is their true status.” (Emphasis supplied.] This 
iS an acknowledgment that as the statute has been administered there has 
heen no real distinction maintained between contract and common carriers. 

As a result of the petition of the Contract Carriers’ Conference, the Inter- 
state Commerce Commission on February 15, 1954, instituted the investigation 
is requested.” 


_—_ 


“Ex parte No. MC 46, Recommendations re Legislation—Motor Contract Carriers. 
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Rate competition 


The provisions for the filing of contracts, which must be observed by thy 
contractors, with the Authority, and that such contracts be open to pul 
spection, together with the suggested power of the Authority to reject those 
found not reasonable with respect to compensation or terms, are intended ¢, 
permit adequate policing of the rate practices of air contractors and to protec 
the common carrier from cutthroat rate practices. Here again much can be 
learned from the experience of the Interstate Commerce Commission with the 
identical problem in connection with motor contract carriers. 

Since motor contract carriers may operate with only published minimum 
rates and since their contracts, although filed with the Commission, are not open 
to public inspection, except under special circumstances,” it is practically impos. 
sible for competitive common carriers to ascertain whether the contract carriers 
are cutting below their minimum published rates. In the absence of a right 
of common carriers to know the compensation for which contract carriers operate 
they have no means of protecting themselves against rate cutting. This diff. 
culty has long been recognized by motor common carriers and the Interstate 
Commerce Commission. For instance, in 1939 the Commission wrote: ” 

“* * * A basic principle of carrier regulation is that full publicity of a ear. 
rier’s charges is necessary and desirable in the public interest. There can be 
no effective regulation of common carriers until their charges are made publi 
Otherwise it would be impossible to prevent rebating, discrimination, and pref. 
erences among shippers who patronize them. Although there is no prohibition 
in the act against discrimination or preference by a contract carrier among his 
patrons, yet concealment of his actual charges not only discriminates against 
common carriers, who are thus compelled to compete with published rates against 
contract carriers with concealed rates, but by this very fact promotes rate wars, 
undercutting and other unfair and destructive competitive practices among com- 
mon carriers as well as between common and contract carriers. No shipper can 
justly complain if the charges which he pays for transportation are mac 
public * * *,” 

As I have said, under the Motor Carrier Act as amended by the Transporta- 
tion Act of 1940, there is no access by common carriers to the contracts of con- 
tract carriers as a matter of right. The burden thus placed on the Interstate 
Commerce Commission to police the contracts prevents adequate protection 
against rate-cutting by contract carriers to the detriment of the common carriers 
Any legislation approved by this committee certainly ought to plug this loopholk 
The publie availability of his contracts will prevent the air contractor from 
uneconomic rate-cutting practices. 

Although other problems have arisen in the motor contract field, I believe the 
two I have briefly mentioned are the most important ones to be avoided, to the 
extent possible in the Air Contractor Regulation. They constitute the chief 
burdens of contract operators on common carriers. 


air 


in- 


Dual operations 


The purpose of the provision prohibiting dual operations by air contractors 
and air carriers is twofold. First, it is designed to prevent persons providing 
common carrier service from discriminating between shippers by offering prefer- 
entia! rates. As we have seen, it has long been the policy of this country to 
prevent common carriers from discriminating between shippers in fixing rates. 
If a carrier operates common carrier and contract carrier service side by side 
great opportunity exists for such discrimination. On the other hand, a dual 
operation provision similar to that contained in the Motor Carrier Act of 1935, 
but extended to cover carriers operating under exemption, would permit the 
Authority to autborize dual operations whenever it determines that the public 
interest would not be harmed thereby. 

The second reason for having a dual operation prohibition is the fact that 
the enforcement activity of the Authority would be simplified since it would not 
have to determine in each instance whether the operation conducted was a con- 
tract operation or a common carrier operation. 

The argument that a contract carrier must engage in common carriage in order 
to stay in business is an admission that the rates charged as a contract carrier 


are not compensatory and that, in effect, the contract carrier seeks the status of 
a common carrier. 


8 Sec. 220, pt. II, Interstate Commerce Act. 


12 Ex Parte MO-9, In the Matter of Filing of Contracts by Contract Carriers by Motor 
Vehicle (20 M. C. C. 8, 15 (1939)). 
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Miscellaneous provisions 


Certain other provisions of the act, such as those regulating mergers, control, 
interlocking relationships and the like, must of necessity be made applicable to 
air contractors if the purpose of the Congress is to be achieved. The object of 
such provision by and large is to prevent acquisitions or other alliances or rela- 
tionships which might permit avoidance of the prohibitions contained in the act 
hy use of an indirect approach. I believe it is not necessary to dwell at any 
length on the desirability of such provisions. 

If the evils which have arisen out of the contract motor carrier regulation are 
to be avoided in the field of air transportation, it is imperative that the frame- 
work which is here set up eliminate some of the difficulties which experience has 
proved to exist in regulating contract carriers. 

It should be made clear that the certificated common carriers for whom I speak 
recognize a legitimate field for operation by air contractors. Our efforts are 
not directed to eliminating or preventing contract carriage, but rather to the 
placing of air contractors in the sphere of operations in which they can best 
perform a specialized service without impairment of the operations of common 
carriers. 

It is believed that the limited authority here envisaged would be ample to permit 
hose special services and limited operations which it may not be feasible for the 
certificated carriers to perform. At the same time, the operations which properly 
are considered as common carrier operations would be reserved to those carriers 
who have established in full-fledged proceedings before the Authority that the 
public convenience and necessity—i. e., for all the public—require their services to 
be operated. We believe that this method of regulation will avoid many of the 
pitfalls brought about by the contract provisions of the Motor Carrier Act of 1935, 
will fill in the gap now existing in the laws regulating air transportation, and 
will afford a modicum of protection to common carriers who have the duty of 
providing service to all the public. 

Proposed language to carry out the thoughts I have ust expressed will be 
supplied to this committee if it is desired. 


I. THE PROBLEM OF IRREGULAR AIR TRANSPORTATION IS UNFAIR UNREGULATED 
COMPETITION WITHIN A CERTIFICATED REGULATED INDUSTRY 


| propose now to talk about the problems, in the air transportation industry, 
vhich have been created by the so-called irregular air carriers, sometimes known 
sthe nonscheduled operators. 

rhis is not a problem of scheduled airlines against nonscheduled airlines. It 
s basically a problem of airlines who have been certificated by the Civil Aero- 
nautics Board to provide certain route-type services as contrasted with operators 

ho are providing competitive route-type services without certification and with- 

it any finding having been made as to their fitness and ability to provide these 
services. The problem of the nonscheduled operator competing against the cer- 
tificated airline is a study in inequitable regulation. 

On the one hand, there are the 55 carriers who have been certificated by the 
Civil Aeronautics Board. These carriers, in accordance with the requirements 
of the Civil Aeronautics Act and the regulations, have filed their applications; 
they have supported their applications in hearings before Board examiners ; they 
have processed these applications before the Board; and they have had to await 
Board decision before being permitted to operate. This has been true in every 
instance. In addition, the certificated carriers, in the course of these hearings 
and argument, have proved the need for their services. They have persuaded 
the Board of their fitness and ability. Each grant of a certificate imposed cer- 
tain service responsibilities to every point to which service had been authorized. 
Certificated carriers may not abandon or suspend a service without going through 
the same regulatory process which accompanied the grant of the service. A 
certificated carrier must, in every instance, secure Board approval before acquir- 
ing other air carrier properties and doing other related things of a corporate 
nature. The degree of regulation sweeps across tariff filings, report require- 
ments, and every segment of the business. 

On the other hand, there are the large irregular or the nonscheduled carriers. 
They have never received certificates. They have never been required to prove 
that the service they provide is necessary in the public interest. They are not re- 
quired to show their fitness and ability. They have no service responsibilities 
and can abandon or suspend operations, dependent upon the volume of traffic and 
their own will. They shouldn’t have, but they have, merged or established pool- 
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ing arrangements or engaged in other similar devices without Board appro 
and prior to Board approval, despite the requirements of the Civil Aeron 
Act of 1938. 

The Civil Aeronautics Act was intended to apply to all air transportation 
Today it is applicable to the certificated industry, and its requirements ap, 
in almost no important respect, imposed upon the noncertificated or irregy 
segment of the industry. 

Senator McCarran highlighted this when he urged that “the law be ame 
to make absolutely certain that irregular carriers are subject to econo; 
regulation no more and no less than the scheduled airlines’. He « 
terized the problem appropriately when he pointed out that “* * * we can; 
have an industry half-regulated and half-unregulated. * * * Since competit 
exists between the ‘scheduled’ and ‘nonscheduled’ airlines, the Governmen; 
should not take sides in the matter by giving special treatment to either one of t! 
competing group.” 

As endorsement of his views, S. 2617 proposes certain changes in the act 
which would substantially strengthen the position of the Board in dealing wit} 
this untenable situation. To this end, the bill would revise and clarify 
bases and relationships of these two groups of carriers. These changes ar 
contained in sections 101 (2), 102 (a) (b), 316 (b) (1), 816 (b) 
601 (b). 

The amendments would classify air carriers into two categories—regular ai) 
earriers and irregular air carriers. As a corollary to this delineation, the bij 
would properly limit the exemptive authority of the Civil Aeronautics Board 
It would preclude exemptions from certificate requirements in all but t 
instances: The first based upon the fact that the aircraft utilized had a maxi 
mum gross takeoff weight not in excess of 12,500 pounds; and, second, th 
exemption authority would cover situations where an exemption is grante 
to an already certificated carrier on a temporary and supplementary basis 

Another gap would be filled by the amendment proposed in section 601 (b 
In accordance with that, safety requirements would be based upon the aircraft 
and the established standards of safety rather than upon the class of traff 
to be carried or the service to be provided. The highly publicized and fatefu 
history which has resulted from the variety of safety standards applicable t 
the C46 is evidence of the need for this proposed change. 


(2) an 


II, AIR TRANSPORTATION IS A REGULATED PUBLIC-SERVICE INDUSTRY 


The status of the irregulars in our present air-transportation system is 
inconsistent with the principles and purposes of the Civil Aeronautics Act 


Air transportation is a public utility. It is so regulated. The regulatio: 
of air transportation is comparable to the regulation imposed upon the rail- 
roads, water carriers, and motor carriers under the administration of the 
Interstate Commerce Commission. It is the same type of Federal or State 
regulation which covers the operations and activities of telephone companies, 
electric utilities, and other communications media. 

The purpose of all this regulation is to establish standards under which 
service is authorized and under which the economic soundness of the utility 
is maintained. The regulation is also intended to provide security of route 
structure and dependability of franchise and to maintain adequate service 
in the public interest. 

The basic purpose of the Civil Aeronautics Act, like that of the Interstate 
Commerce Act and the Communications Act, is to develop a uniform system 
of air transportation designed to bring dependable service to the American 
public, at the same time protecting the consumer by specific and properly di- 
rected regulation. 

The keystone of this regulation is the certificate requirement. Under it, and 
before authority to operate may be granted, an applicant must show a need 
for service, in the public interest, and a fitness and ability to operate the service 

To accomplish this, the Civil Aeronautics Act, like others before it and since 
it, created a judicial regulatory agency, whose members are appointed by the 
President with the advice and consent of the Senate. The Civil Aeronautics 
Board is a bipartisan body with its rules laid out in the act. It has the un- 
questioned responsibility to make decisions in the public interest, which is nor- 
mally defined, legally and otherwise, to mean the general interest. Any effort to 
subvert this concept on behalf of a special group must result in the destruction 
of the purpose of the Civil Aeronautics Act. Any attempt to advance self- 
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serving and self-interested private pressures in any particular instance, with- 
out regard to the regulatory principles of the act, is, at the least, inequitable. 
If the industry is to be properly regulated in accordance with congressional in- 
tent, the Board must continue to operate as a separate quasi-judicial entity. 
if the act is bad, the act should be changed. But the theory of uniform regu- 
ation must be strengthened and not weakened. That is precisely the aim of 
the amendments in S. 2647 directed to the exemption provisions of the present 


+ 


The irregulars have disregarded the act. They were granted an opportunity 
improvise in the air-transportation industry without complying with any of 
the basie certificate requirements. Instead of using that opportunity to develop 
types of service, they have attempted to use it as a “back door” to uncer 
cated and unregulated route-type services. 


. THE IRREGULAR OPERATORS HAVE FAILED TO ACCEPT THE CHALLENGE AND OP 
PORTUNITY TO DEVELOP THE SERVICE FOR WHICH THEY WERE AUTHORIZED 


The Civil Aeronautics Board, after the war in 1947, reviewed the prospects for 
new developments in air transportation. In oral argument before the Board 
held in January of 1947, there was opportunity to discuss the proposals for al'- 
cargo operations, for air-freight forwarding, and for any other suggestions for 
additional or supplemental air-transport developments. As a result of this oral 
irgument, the Board authorized two new and different types of service which were 
then permnitted under the exemption sections of the Civil Aeronautics Act. The 
Board also broadened the interpretation of an additional type of exempted serv- 
ice—nonscheduled passenger operations. 

The Board specifically authorized air-freight-forwarder operations. It also 
permitted air-cargo operations. The third type of operation covered tramp-type 
supplemental operations. This was clearly the intent of the Board on the basis 
not only of the arguments presented to it by the then nonscheduled passenger 
operators but also in terms of the extension of an exemption previously granted 
by the Board. 


A. The history of the nonscheduled exemption 

Prior to 1945, the Civil Aeronautics Board had issued an exemption which 
seemed to be specific and clear. It permitted certain kinds of air operators to 
engage in an irregular, infrequent, and nonscheduled type of service without a 
certificate of convenience and necessity. The exemption was intended and did. 
in fact, cover only fixed-base operators, air-taxi operators, and related groups 
who had long provided a service supplemental to scheduled air transport. It was 
never intended by the Board, prior to 1945, that the exemption be used for large 
aircraft in elaborate domestic and international transport operations. This in 
tention Was underlined in a decision by the Board in 1945, and emphasized fur- 
ther during the course of oral argument before the Board on this problem in 
1946. 

Even prior to the argument held in 1947, the Board, in its decisions, had made 
perfectly clear what it considered to be the nature of either unscheduled, in- 
frequent, or irregular air transportation. Before the end of the war, it had 
indicated, in the Page case, the Trans-Marine case, and in the first of a series 
of nonscheduled investigations, that irregular service was precisely what the 
term implied. 

The argument before the Board in early 1947 provided a new opportunity for 
the irregular operators to advance their cause. Although there was consid- 
erable discussion of air-cargo and air-freight forwarding, the only discussion 
of nonscheduled passenger service was confined to a type of service which would 
be only seasonal or supplemental in nature. On the basis of the arguments made, 
the Board authorized air-cargo and air-freight-forwarding exemptions. It also 
expanded the scope of operating authority in the third area to permit transport 
operations with large transports under this exemption so long as they remained 
clearly nonscheduled and infrequent. The Board considered that, given an op- 
portunity to experiment, nonscheduled or tramp operations could be developed 
by exempt passenger carriers in the domestic field which would be of public 
benefit. In view of the special circumstances in the international field, however, 
tle tramp operations there authorized were restricted to the carriage of freight. 


B. The distortion of the resiricted nonscheduled passenger exemption 


_ Since 1947, the history of this problem has. been marked by the strenuous, and 
‘argely unsuccessful, efforts of the Civil Aeronautics Board to prevent the bene- 
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ficiaries of this exemption from operating regularly scheduled route-type services 
With a few exceptions, no real effort was made by the exempt Carriers to carry 
out the experiment that the Board had had in mind, because the more lucratiy, 
field in air transportation was then, and is now, the operation of a regular se; 
between a limited number of high-traffic-volume points. The Board has 
had an adequate staff to police its regulation and to enforce the conduct of | 
experiment in tramp operations which it originally thought would be y 

in the public interest. This has been particularly true in view of the con 
practices adopted by the exempt carriers designed to operate a scheduled royt 
type service without appearing to do so. The Board’s complaint, with w 
concur, has been directed to those large irregular carriers of passengers w 
centrate their operations on the rich long-haul routes. 

One combination of irregular carriers has held itself out as the leader in ¢) 
industry. It has pointed to its attainments and its achievements as remark 
It has offered itself as a symbol of success. We must look at their record 
accept it as the most comprehensive, even if it may not be the best. We propose 
to discuss other of these irregular combinations. However, it is important t} 
the history and background of the North American group be made a part of ¢! 
record in view of the fact that, admittedly, they are the largest of al 
irregular passenger carrier combinations—or certainly, the most vocal. 

The significant fact of this record of the past, in terms of the recent perfor 
ance of the large irregulars, is that they were offered a challenge but failed to 
accept it. They, along with the air-cargo carriers and the air-freight forwarders 
were permitted entry into an industry on the theory that they would creat 
new phase of the air-transportation business. On the contrary, North Ameri 
and the rest of the large irregulars proceeded, over the years, to disregard thi 
challenge that tramp-type or seasonal service held. They commenced route-ty; 
services competitive only with the larger trunk-line carriers. They did not, as 
the local service operators, engage in short-haul regional-type service. They d 
not, as the air-cargo operators have, attempt to develop a specialized air bus 
ness. They did not, in any respect, attempt to develop by air transportati: 
certain areas of the country in which business was seasonal and where their 
lower tariffs might have helped to straighten out the peaks and valleys of the 
travel graph. In fact, they did nothing but attempt to pick up the pieces 
either the transcontinental business, on the one hand, or the North-South bus 
ness, on the other hand, varying their operation from the very outset based up 
the periods when the volume was the greatest, and into the areas of dens: 

I would emphasize this point because it is at the very basis of the prob! 
which has been created. It is the reason behind the proposed legislation a: 
the necessity for it. When this committee deals with the problem of the irreg 
lars, it is dealing with a problem of unregulated competitors of the nonsubsidized 
regulated certificated carriers. 


Vice 


IV. THE ISSUE: IS CONTINUED UNIFORM REGULATION IN THE PUBLIC INTERFS1 


The principal question before this committee is: Is regulation good or bad’? 
This breaks itself down into a series of other questions. Are the certificate re- 
quirements of the act good or bad? Is it wise to require that the need for service 
be established before a certificate is granted? Is it prudent to insist by legis 
lation that, before an applicant can compete in air transportation, he must show 
that he is fit and able to be permitted entry into the air-transportation business 

It seems that Senator McCarran provided the most effective answer to thes 
auestions when he stated in his testimony: 

“But the greatest contribution the Civil Aeronautics Act made to safety was 
in my opinion, the entire pattern of economic regulation aimed at creating 
financially sound industry, operated by companies of good character and integ- 
rity. Safety regulation alone cannot make an industry safe if its financial con 
dition is so poor that it is tempted to conserve funds by slighting maintenance. 
training, equipment purchases, or other safety essentials. All the safety regu- 
lations in the world will not make an airline safe if its management is irrespon- 
sible or contemptuous of regulations. Not even an army of inspectors could 
produce a good safety record if the industry was so poverty stricken that pre 
cautions could not be taken if they cost substantial sums of money.” 

We support the thesis that regulation is good, that it is necessary, and that 
it has benefited air transportation. Further, we challenge any doctrine based 
upon the fact that any regulated industry can survive if half of it is unregulated 
and that half nurtures a contempt for regulation. 
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y. REGULATION HAS BEEN NECESSARY. UNDER UNIFORM REGULATION, AIR TRANSPOR 
TATION HAS BENEFITED THE COMMERCE OF THE UNITED STATES, THE POSTAL SERV ICE, 
AND THE NATIONAL DEFENSE 


Regulation has benefited air transportation. It is this thesis to which I would 
like to devote some discussion, since it seems that, without this regulation, par- 

eu“larly in view of the background which preceded it, the progress attained 
since 1988 would have been impossible. 

You will note the route maps of the United States air transportation system 
in 1938. Domestically, the number of cities was not great. Internationally, 
service was limited. 

Note now the overlay on the 19388 domestic system, providing service to over 
550 airports with 1,077 airplanes instead of 253, serving 28 million passengers 
domestically as contrasted with 1,350,000 in 1938. 

The international extension since 1938 are equally impressive. 

These maps are only part of the picture and are only symptomatic of the 
progress. Since 1938 the technical advances of aviation have resulted in bigger 
planes, faster planes, more schedules, and more service. This was not an imme 
diate advance but a gradual one—but always under the regulatory aegis of the 
Civil Aeronautics Board. Competition was authorized with the trinity of pur- 
pose of the Civil Aeronautics Act in mind—to aid the commerce of the United 
States, to help the postal service, and to be of benefit to the national defense. 
And, most important of all, to maintain all of these with a decrease in depend- 
ence upon subsidization. 


A. The Benefits to the Foreign and Domestic Commerce 

These have been some of the benefits, as the act intended, to our domestic 
and foreign commerce and trade. 

The very nature of transportation tradition requires regulation. Unbeliev- 
able as it may seem, in 1953 service was provided to over 550 airports. Only 
15 of those airports boarded 55 out of every 100 passengers who used air trans- 
portation. Some 535 airports accounted for the remaining 45 percent. It is 
clear that nonregulation would have substantially curtailed not only the quan- 
tity of service but the extent to which service was provided to different and less 
populated areas of the United States. 

The existing traffic patterns of the United States demand regulation. If you 
didn’t have regulation, you just wouldn't have the quantity and extent of service 
that now exists. This is clearly exemplified when one analyzes the nature of 
airline service to the 48 states where, in almost every single instance, regard- 
less of the number of air passengers enplaned, better than 70 percent in most 
instances, and often over 90 percent, is generated out of 1 or 2 cities in every 
State, regardless of the number of cities served in that State. 

As an example, in 1953, 13 airlines served 18 cities in New York and yet 
8) percent of the traffic was developed out of the New York airports. As fur- 
ther examples, note the following: in California, although 36 cities were served, 
85 percent of the traffic was out of Los Angeles and San Francisco; in Florida, 
although 21 cities were provided service by 5 airlines, 71 percent of the traffic 
developed in Miami and Jacksonville; in Michigan, with service being provided 
to 18 cities, 77 percent of the traffic originated in Detroit ; and in Illinois, 76 per- 
cent of the passengers at 11 cities in the State were enplaned at Chicago. 


B, The Benefits to the National Defense 


The contributions of commercial aviation to the national defense are now 
history. This was not an accidental occurrence. The ability of the certificated 
airline industry to assist at the outset of World War II was the direct result of 
the planning, the thinking, and the fighting of the late Colonel Gorrell, then 
president of the Air Transport Association, and the aggressive cooperation of 
the then certificated airlines of the United States. Reginald Cleveland, who tells 
the story of this great wartime achievement in his volume Air Transport at War, 
has this to say: 

“Literally within minutes after the Japs struck at Pearl that Sunday, the 
Air Transport Association was in touch with General Marshall, chief of staff 
of the United States Army; with General Arnold, Chief of the Army Air 
Forces; and with Admiral Towers in the Navy Department. The headquarters 
of the Air Transport Association opened instantly and remained open approxi- 
mately 24 hours a day through the whole war period. When, prior to noon of 
December 7, the regular channels of government communication failed properly 
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to function and other channels had proved inadequate for Federal needs, the 
FBI operated through the headquarters of the association.” 

And I might add, despite all the claims that are made that commercia] qj; 
eargo carriage was invented after World War II, let it be noted, as Mr. (Clevo. 
land points out, that the development of this area of air carriage was stimy. 
lated and initiated by Colonel Gorrell: 

“Colonel Gorrell next convinced the War Department that a survey shouiq 
be made of cargo requirements within the domestic United States * * * hp. 
objective of this survey was to develop a real cargo service for the Army * * 

I don’t think it at all improper to suggest briefly some specific areas in which 
the certificated airlines of the United States substantiated the faith of the Cj, 
Aeronautics Board and the United States Government in their operations. As \r 
Cleveland so picturesquely states in his book: 

“When Rommel’s panzers had General Auchinleck backed up on the African 
desert so he could almost hear the boatswain’s whistle on the admiral’s flagshiy 
at Alexandria, it was transport flight that saved the day. The Eighth Ar 


commander had antitank guns and shells but the shell fuses had been lost jy 
transit. A plane in the United States was pulled off its regular run, loaded with 
fuses hastily assembled in New York and sent on its way across the Atlant 
The freshly revitalized artillery cracked the hide of the Afrika Corps’ famed 
armored legions and saved the gateway to the east.” 

Add to this the pioneering of the South Atlantic routes by a certificated inter. 
national United States carrier, the daily operation over the previously insur. 
mountable Himalayan “hump,” and the astronomical airlift of the certificated 
airlines operating under contract with the Air Transport Command and the 
Naval Air Transport Service. The figures are set out in this same volume: 

“At the end of our third year in the shooting war the sum of miles flown 
by the airlines under contact to the ATC and NATS on overseas routes amounted 
to more than 2% billion. Ton-miles flown in carrying cargo to foreign theaters 
of war were more than 600 million. Transport-miles flown on foreign routes 
were nearly 250 million and transport-hours racked up overseas, 1,400,000.” 


(. The benefits to the postal service 


The postal service has benefited. This benefit has been immeasurably less 
expensive than you have been told. Persistent efforts are made to suggest that 
everything paid to the certificated airlines is subsidy. In the early days, this 
was essentially true. But this committee is fully aware of the fact that, in the 
initial phases of air transportation, it was intended that subsidy would be used 
to develop the industry. It was never intended that this subsidy would continue 
forever, at least as far as the domestic trunk airlines are concerned. However, 
the subsidy authorization granted the Board in the act is derived directly from 
the traditions established in that field as they were applied first to the shipping 
industry and later to the railroad industry, the waterways, and other fields in 
the public interest. 

The international picture is substantially different and many volumes have been 
filled here in the Senate and in the House on the basis of that difference. Com- 
petition in international air transportation exists and will continue to exist, not 
enly among certificated airlines of the United States but between United States 
earriers on the one hand and the nationally owned and nationally subsidized 
foreign flag carriers of other nations. Almost without exception, it is an 
important element of national prestige for a country to have an airline carrying 
its flag around the world and, if possible, into the United States, the principal 
source of air traffic. However, more than prestige is involved since these other 
nations, many of which are our allies, consider that an effective air-transportation 
system in being is an arm of the national defense and available in the event of a 
national emergency. The lessons of World War II and, more recently, of the 
Rerlin and Korean airlifts indicate how extremely important it is that we cherish 
that same view. 

It is also a fact that international air transportation is not just a battle for 
passengers. In many respects, it is a continuing competitive fight to fly bigger 
airplanes and faster airplanes and new kinds of airplanes. 

The fact of the matter is, though, that not all of the airline industry, by 
any stretch of the imagination, is subsidized. This is a matter of record. In 
1953, to sweep broadly across the subject, over 96 percent of the mail carried 
in domestic operations was carried free of any mail subsidy at all. Ten of the 
13 domestic trunkline carriers, the ones which have been in existence since 
1938, were off the dole. This is clearly ascertainable from the reeords of the 
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Civil Aeronautics Board, which results directly from the Presidential reorgan- 
ization which required the separation of mail pay from subsidy. 

All of the 14 domestic local service carriers are still subsidized at various 
levels. Your own committee accurately commented that this was not a subsidy 
to the airlines or their stockholders to the extent that it was a subsidy to the 
people who lived in the 200 cities who otherwise would not receive air service 
or expedited mail service. It is like rural free delivery, still provided to over 
20 percent of the American public. 

It is a fact that this subsidy will diminish as service increases and as these 
airlines, who have been in business for such a short time, perfect their operations. 

No one in the course of any discussion of subsidy, and this is understandable 
in terms of the large irregular combinations, ever mentions that the certificated 
airlines have anything to do with developing revenues for the Government. In 
fact, the Government got a better return on its investment in aviation in 1953 
than any stockholder in any airline. The Government received $2.40 for every 
$1 it invested, directly or indirectly, in the air-transportation system. The 
airlines developed postal revenues. They accounted for the payment of trans- 
portation excise taxes. A good many of their profits were drained off by Federal 
income taxes. And, finally, they turned in quite a bit of money via gas and oil 
taxes and miscellaneous excise revenues. In all, they were responsible for about 
$340 million in revenues to the Federal Government. 

Against this, the airlines received $54 million for carrying the mail and $76 
million in subsidy. In addition, the airlines’ fair share, accruing against them, 
for the maintenance and operation of the Federal airways system was about 
$1114 million. This accounts for a total of about $141 million paid out. Or, as 
a matter of straight arithmetic, a net to the Government in 1953 of $200 million. 

So you see that, in addition to exploding the myth of outrageous subsidy, this 
also suggests that, despite the finest air-transportation system in the world, 
regulation has also given the American taxpayer an income producer. 


VI. FAILURE TO IMPOSE UNIFORM REGULATION HAS HURT AIR TRANSPORTATION 


Nonregulation has dislocated air transportation. It has encouraged disrespect 


for regulation. It has disturbed the normal operations of the certificated car- 
riers. It is costly to the taxpayer, since it requires Government moneys and 
personnel to enforce the law and the regulations. It is expensive to the non- 
subsidized airlines, since it imposes on them the necessity to protect themselves 
against the unlawful elements who seek benefit without responsibility. 


A, The irregular passenger operators provide no new service 


These large irregular operators, and again let it be noted we are dealing with 
those who conduct route-type services, have not expanded the area of air trans- 
portation in the public interest. For example, in 1953 the North American group 
carried about 90 percent of all its traffic to and from a total of 5 airports—Oak- 
land-San Francisco, Los Angeles, Chicago, New York, and Miami. In providing 
this service, they competed only with six certificated carriers. On the trans- 
continental routes, these were TWA, United, and American. On the North-South 
routes, they competed with Eastern, National, and Delta. No one of these certifi- 
cated carriers has been subsidized since late 1951. So it cannot be said, as they 
have attempted to say, that this nonscheduled service developed any yardstick 
of nonsubsidized costs against those of existing nonsubsidized operations. 

You will note from the map that, in 1953, these 6 certificated carriers provided 
regularly scheduled, dependable service in modern aircraft to 198 airports in the 
United States. A rundown of the types of cities served will reveal that very few 
of them even begin to compare with the rich traffic production of the five cities 
served by North American. 

In a recent study the leading 107 domestic airports were listed, along with the 
traffic enplaned at each of these points. These represent only the top 107 of some 
551 airports provided certificated service. Within the 107 were included airports 
which, in 1953, enplaned as few as 26,000 people a year—or 70 passengers a day. 
Therefore, 82 percent of the airports in the United States in 1953 developed fewer 
than 70 passengers a day. 

Against that, in 1953 this 1 large irregular combine alone provided regularly 
scheduled irregular nonscheduled service to just about 5 cities At these 5—Oak- 
land-San Francisco, Los Angeles, Chicago, New York, and Miami—they carried 
more traffic in and out than is generated at 82 percent of the airports served by 
certificated carriers. 
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B. The irregular passenger operators provide only long-haul service in cx 
tion with nonscheduled trunk carriers with short-haul route responsi) 

If you run an irregular airline you don’t have to carry traffic short distan 
In fact, this 1 large irregular combine, in 1953, had an average passenger ha 
1,561 miles, which is nice air-transport work if you can get it. Compare th 
the average haul of the big four—Eastern, American, TWA, and United—wyw 
is 511 miles. 

Five percent of all the air traffic in the United States, and only 5 percent, js 
over 1,500 miles. And the big four carry 45 percent of all the passengers w) 
fly less than 100 miles. 

Just a few additional and startling statistics. In 1953 the big four carried o1 
13 percent of all its passengers over 1,100 miles against 1 irregular combi: 
carriage of 90 percent of all its passengers over 1,100 miles. Or, to put it dif 
ently, 40 percent of all the revenue-passenger mileage of the big four was carr 
over 1,100 miles, and close to 100 percent of all the revenue-passenger mileage 
this 1 large irregular combine was carried over 1,100 miles. 

I have brought a table which I think illustrates most graphically what 
the certificated carriers to serve these smaller cities and, more important, to fi 
the shorter hops than it does North American. You will note from this table that 
in 1953, 62 percent of all the transportation provided by the Big Four was t 
points less than 500 miles from the point of boarding. And I might point 
that these figures of costs per seat-mile do not cover anything except nonst 
segments of from 100 to 200 miles and from 200 to 500 miles, ete. More often 
than not, there are additional stops even on these shorter hauls. The longer 
hops, which you see at the bottom of the chart, support the shorter hops. Or, t: 
put it differently, big towns put little towns on the air map. 

Against that, you have the comparative costs of the North American Grou 
which serves no small cities and which has no intention of serving them if \ 
ean judge from the applications which they now have on file with the Civi 
Aeronautics Board covering proposed service to only 21 cities, all large metr 
politan areas in the United States. 


} 


es 


C. The irregular passenger operators would be competed out of business if ti 
were subject to the same regulations and standards as the certificat 
carriers 

The most amazing thing about this rundown is that, if these irregular combina 
tions were forced to compete on the same regulatory basis, they would be out of 
business in no time at all. This is also illustrated by the chart which shows 
that, on the longer hauls, the Big Four can operate more cheaply than the North 
American combination. 

The lower unit cost of operation of the certificated carriers on the same length 
haul as the North American combination also takes into account the more expen 
sive safety regulation imposed upon the certificated industry. 

I do not propose to get into a discussion of comparative safety records. But 
I do propose to talk about comparative safety regulations. The Civil Air Regula- 
tions require certain things of the certificated industry which are not imposed 
upon the irregulars. Whether these are required for reasons of absolute safety 
is a problem for the Civil Aeronautics Board and the Civil Aeronautics Admin 
istration to answer. What we in the industry know is that these things cost 
money, and we’re happy to spend it. 

-arts 40 and 61 of the Civil Air Regulations require: Route surveys; radio 
communications networks; weather reporting services; pilot training qualifica 
tion and refresher; and airline-operated dispatch systems. In addition, the 
scheduled airlines have established the Aeronautical Radio, Inc. 

Now, maybe these things are not necessary. But, for the year ending Septem 
ber 30, 1953, these unnecessary requirements cost the industry over $21 million 
in addition to the $2 million in payments made to Aeronautical Radio Inc. by 
the certificated carriers for its services. These costs were reflected in training 
costs, exclusive of salaries to flight personnel. They constitute salaries to com 
munications experts, meteorologists, and dispatchers, and cover the depreciation 
of the equipment required by the regulations. 
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a 


vil HERE IS NO SUBSTANCE TO ANY CONTENTION OF THE IRREGULARS EITHER THAT 
HEY HAVE MADE ANY NEW CONTRIBUTIONS TO AIR TRANSPORTATION OR THAT THEY 
HAVE BEEN UNFAIRLY KEPT OUT OF THE AIR TRANSPORT BUSINESS 


1. The freedom of entry argument 

The irregulars make the alternative contention either that the certificate 
requirements under the act are no good or, if they are good, they have been 
vadly administered. The route maps of the United States and of the interna- 
tional operations of United States certificated carriers tell a story of continuing 
progress under the Civil Aeronautics Act and its administration. 

In fact, the irregulars, as has been indicated above, were given a port of entry 
nto this business, which they rejected. Since 1938, when only two types of air 
operators were engaged in air transportation, the field has been expanded to 
nclude nine different varieties of air operators. All of this has been developed 
iider the regulatory aegis of the Civil Aeronautics Board. 

fhe irreguiars were granted the opportunity to develop the type of tramp opera- 
tion Which was successfully initiated on the same basis in the maritime field. 
\s has been comprehensively indicated before, they just took the easier path of 
runkline operations, with all of the advantages and none of the disabilities. 

One of the principal arguments made by them is that the trunkline industry has 
ontracted so that the 16 carriers who existed in 1938 have now been whittled 
down to just 183. They also suggest that the 13 may, ultimately, become fewer. 
This is a possibility. 

In 19388, however, there were in existence, a certain number of air carriers 
who were not very strong. From 19388 to 1953, the Board grappled with the 
problem not only of straightening out the grandfather systems but of expanding 
some carriers, duplicating the operations of other carriers, and merging and 
consolidating weak carriers into stronger carriers—all in the interest of increased 
service and reduced subsidy. 

The basic problem in those years was always whether you introduce new 
blood into the industry or whether you strengthen the carriers already in busi- 
ness as a matter of general public interest. To make the problem more compli- 
cated, the Board was not able to develop its program over an uninterrupted 
period of 15 normal years of regulation. The act was not even 2 years old 
before the airlines became an auxiliary of the Defense Establishment. This 
served to impede any progressive or beneficial development by the Civil Aero- 
nautics Board. Even after the termination of World War II, the problem of 
straightening out routes and systems was further hampered by the requirements 
of the Berlin airlift and Korea. 

That the Board was able to accomplish anything affirmative is a tribute to 
the Board and a tribute to the legislation. Two examples of the extent to which 
regulation has increased competition, decreased subsidy, and provided for more 
effective competition for better balance in the air-transportation system is the 
job that was done in the instance of Western Air Lines on the Pacific coast and 
National Airlines on the Atlantic coast. 

In 1938, National was a carrier with two unconnected southernly segments, 
one across the State of Florida and the other from Jacksonville to New Orleans. 
In 1953, National is a long-haul operator but has still not neglected the service 
it continues to provide to the smaller and less profitable cities on its system. 

In 1938, Western Air Lines had a thin route from Los Angeles to Salt Lake 
ind then to Montana. In 1953, Western system, which took that airline off 
subsidy, illustrates how effective and intelligent regulation results in more service 
and less subsidy. 

The Board had the opportunity of developing these carriers and others into 
strong units, free from subsidy, or permitting new blood to enter the business. 
It took the course of developing a strong air transport system as the statute 
requires. The Board was clearly right, particularly when one reviews the 
progress of the trunklines, which shows that the old blood was pretty good. 


B. The contention of the irregulars that they are the pioneers 


One of the greater efforts at persuasion made by the irregulars is that they 
“pioneered air coach service.” Who, in fact, are the real pioneers in air trans- 


} 


portation? 


Before 1938, the combined air carriers lost one-half of their total investment 
as a result of their pioneering efforts in air transportation. These were the days 
when fewer than 1 million people flew the airlines of the United States. 'These 
were the days of the real developments which were precedent to the unbelievable 
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growth of this industry. It was during this time that $60 million went downy 
the drain in the course of this development. 

The certificated carriers of the United States developed the aircraft which 
are being flown today. They started with small Boeings, Cessnas, Ford Tyi- 
Motors, and Douglas DC—2’s. In almost every instance, the giant transports of 
today were created either at the insistence of the certificated airlines of today 
or as a direct result of their active cooperation. : 

The air navigation facilities were perfected through the initial work of the 
technicians employed by the certificated carriers. 

The airports of the United States were built initially at the instigation of the 
certificated airlines of today. 

The first aeronautical radio setup is both a technological and corporate 
creature of the certificated airlines. 

The dispatch systems were perfected by the certificated airlines of the Uniteq 
States. 

The transport pilots were trained in their transport operations and responsi 
bilities under the direction of the certificated airlines. 

The certificated airlines are responsible for the fact that service today is being 
provided to 550 airports in the United States. 

What have the nonscheduled airlines done? They have taken the DC-3 and 
the DC—4, which were developed by the certificated carriers. They have chosen 
the richest routes in the United States. They have merely adopted the oldest 
maxim in the transportation business—confine your operations to long-haul. 
high-volume routes and you can sell transportation cheap and make money 
This is not the work of a pioneer. This is the easy part. The pioneering for 
their operations was all done. There is further pioneering to be done in the 
air transport business, but the irregulars are not doing it. 

The most charitable complexion that can be placed on the contribution of the 
irregulars in this area is that they may have accelerated the introduction of 
coach service. Even this is not true domestically, since the industry itself was 
responsible for instituting coach tariffs on unprofitable segments. Capital did 
this as early as 1949 on a two-stop, New York-to-Chicago operation. 

The best example of the development of coach service is in an area where the 
irregular carriers have never participated. In the international field, United 
States certificated flag carriers operate low-fare services to over 85 cities in the 
world. Domestically, the United States certificated airlines provide coach serv- 
ice to close to 70 cities, including many with less traffic than any single city 
served by the irregular operators. 

The most signal mark of achievement in the field of coach service is the record 
of the certificated airlines in 1953. In that year, they carried close to 5 million 
air coach passengers. In addition, they carried 700,000 half-fare passengers 
on family plan services. This service was not concentrated among any 5 cities 
but was spread among the’60 cities which received air coach service in 1953 and 


every city on the routes of all the airlines, some 580, which received family fare 
service during the past year. 


C. The argument that certificated air transportation is a monopoly 

This is completely false propaganda. It employs the use of a scare word to 
picture a situation which is far from monopolistic. 

On specific routes in the United States, there is more competition among the 
certificated airlines than exists between carriers in any other form of transpor- 
tation. Three airlines operate from New York to Los Angeles and from New 
York to San Francisco. Four airlines operate between New York and Chicago 
and Washington and Chicago. Three airlines compete between Boston and 
New York and New York and Washington. Three airlines compete between 
San Francisco and Los Angeles. The important fact is that this duplicative 
competition exists essentially between those cities to which the irregular opera- 
tors would like to fly. It is precisely these cities which, if anything, have con- 
siderable competition. You will note that none of these irregular operators 
propose coach service, now or in the future, to cities like Binghamton, N. Y.; 
Springfield, Ill.; Tallahassee, Fla.; Odessa, Tex.; Ogden, Utah; Sacramento, 
Calif.; Medford, Oreg.; Topeka, Kans.; Harrisburg, Pa.; or any of the over 
500 airports the irregulars would never serve. 

In 1953, 92 percent of the traffic to the top 50 pairs of cities in the United 
States was competed for by 2 or more airlines. 

In 1953, over 60 percent of all the traffic in the United States was competitive. 
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In addition to the fact that there are few routes in the international system 
which are controlled by any one carrier, there is the additional fact of com- 
yetition between United States carriers, on the one hand, and the carriers of 
foreign carriers, on the other. 


vy. UNIFORM REGULATION RESULTS IN PROGRESS ; NONREGULATION PROMOTES CHAOS 


The pattern of behavior of the large irregulars operating route-type services 
has been interesting. The original exemption permitting nonscheduled services, 
as we have indicated, was adopted in 1938. When this exemption was broadened 
in 1947, the Board sought to make perfectly clear the limitations of operation 

ntained in the exemption. Since 1947, other efforts have been made by the 
Civil Aeronautics Board to clarify the scope of irregular operations. 

In December of 1948, the Board released an analysis which specifically pointed 

it the differences between what the Board considered to be regular scheduled 
services and the irregular operations permitted under the exemption. In De- 
cmber of 1949, the Board promulgated additional regulations which made appli- 
able to the large irregular carriers certain appropriate provisions of the act 
and the Board’s regulations covering ticketing practices, the relationship between 
ticket agents and irregular carriers, the prohibition against combinations of 
carriers, and other requirements then imposed upon the irregular industry. 

To underscore its determination to make the language of the exemption crystal 

ear, the Board, in 1948, instituted a series of enforcement cases directed 
against carriers who were alleged to be violating the nonscheduled regulation 
by flying too frequently or too regularly. 


4. The large irregular operators initially violated the act by flying too frequently 
or too regularly 


As early as 1948, the Board instituted an enforcement proceeding for too fre- 
quent operations against Standard Airlines and, ultimately, revoked its authortiy 
to operate. This was followed by comparable actions by the Board against 
Viking Airlines and Oxnard Sky Freight. 

Since 1950, the Board has instituted further economic enforcement proceedings 
gainst 10 different large irregular operations on one or another of the follow- 
ing bases: Mistreatment of the public; frequent and regular operation; unlaw- 
ful control and interlocking relations; unlawful transfer of letters of registra- 
tion; unfair use of a trade name; unlawful combination of carriers. 

In some instances, the Board has revoked the operating authority. In other 
instances, it has suspended where it felt that to be the proper solution. In still 
other instances, the punishment meted out by the Board has been confined to 
cease-and-desist orders or to consent decree arrangements with irregular opera- 
tors whose past pattern of behavior suggested the possibility of future con- 
formance with the law. The Board has used its revocation authority only 
against the continuing and willful violator. 


B. The large irregulars whose operating authority has been revoked or suspended 
conmbine to continue operations and to disregard the act and the Board’s 
regulations 

The Civil Aeronautics Act of 1938 is very specific about certain corporate 
activities which may not be engaged in except with the approval of the Board. 
In fact, these activities are of a nature that, without Board approval, would 
subject persons who engaged in such activities to antitrust prosecution. 

As an example, Board approval must be obtained before air carriers merge 
their properties ; before air carriers may purchase, lease, or contact to operate 
properties in air transportation ; before persons can hold officerships or director- 
ships in corporations engaged in what would appear to be the same or conflict- 
ing areas of operations. And it is necessary to have Board approval for any so- 
called pooling agreements. 

Failure to secure Board approval results in exposure to the antitrust laws, 
‘ince the Board has, by its failure to approve, suggested that these activities are 
lot in the public interest. 

These requirements have been made applicable to North American and the 
other large irregulars. North American Airlines and others have rejected the 
regulatory authority of the Board. This is a matter of record in the proceeding 

tought by North American Aviation, Inc., an aircraft manufacturer, to enjoin 
he unfair use of its name by certain individuals and by certain parties to the 
‘orth American combination of irregular air carriers. The findings made by 
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the Federal district judge in that case spell out, in no uncertain terms, the 
of the operations of this so-called North American combination. 

This North American combination, which has grown through the years 
grown by at least the avoidance of section 408, section 409, section 411, and 
tion 412 of the Civil Aeronautics Act. 

These findings, made by the court, catalog the individual and corporate mis. 
behavior of those who own and operate the various corporations in the \ 
American combination. Various corporations or partnerships, directly 
directly owned or controlled by six individuals, own planes, lease planes, ; 
tain planes, control pilot pools, embrace ticket agencies, consolidate passe 
and operate so-called irregular air carriers. Nearly every one of thes 
dividuals, as noted in these Federal court findings, has, at one time or an 
been associated with some operation which has either been suspended )y 
Board, revoked by the Board, or is the subject of prosecution by the I 
The history of the activities of these individuals, as contained in these fin 
is the clearest example of the necessity for regulation and the evils which r 
from failure to regulate effectively. 

A flow chart of the corporate relationships of these defendants, introdu 
the injunction suit brought by North American Aviation, Inc., shows that 
are some half-dozen people who today control the North American combination 
The Federal court’s findings 28 through 63 set out, in the most specific detaj 
every company with whom these individuals were, at one time or another, and 
are now connected. I can only suggest the nature of these past and present 
affiliations. 

Two of the individuals who control either most of the corporations or most 
of the profits of the North American combination were involved with an airline 
whose authority to operate was revoked by the Board for violations of the act 
Two of the other individuals were associated with certain noncertificated or 
nonscheduled concerns who also had their operating authority lifted by due 
process. Another of the individuals was connected with ticket agencies whic! 
have been the subject of surveillance by the Civil Aeronautics Board for some 
time. 

Ultimately, all of these individuals joined together and developed the network 
of corporations controlling aircraft, allocating pilot personnel, selling tickets, 
consolidating shipments, and doing individually, under one or another corpo- 
rate designation and jointly by the concert of these corporations, what they had 
been individually prevented from doing. 

The creature of this series of alliances has been called North American but, 
as Federal Judge Hall in Los Angeles properly pointed out in his decision, this 
“North American is not and never has been an air carrier; people dealing with 
defendant North American do not deal, and never have dealt, directly with 
an air carrier; the name ‘North American Airlines’ does not identify a single 
air carrier or entity; for over a year airplanes marked ‘North American’ have 
been operated not by a single carrier but by 4 or 5 different noncertificated air 
carriers; no single air carrier or entity called North American Airlines (and 
in particular the air carrier or entity which is defendant Twentieth Century 
herein) has flown over 1 billion passenger-miles, or carried over 500,000 pas 


sengers.” 


ope 


has 


ui 


0. The large irregulars have engaged in unfair competitive practices 

The Board has been criticized for ruling that the use of the name “North 
American” was an unfair competitive practice. This decision was an attempt 
on the part of the Board to prevent the unfair use of a name like one firmly 
and respectably used for many years by American Airlines in certificated air 
transportation. A United States Federal judge made substantially the same 
ruling as the Board, but in stronger language, when he enjoined, at the behest 
of the North Arerican Aviation Co. any further use by companies or individuals 
of the name “North American” as applied either to the purported airline by 
that name or any other aviation enterprise. It is appropriate to quote further 
from the decision of Judge Hall in the Southern District of California: 

“* * * the intent of the defendants is made clear, and it seems to me that 
their use of the name was deliberate and calculated and that they intended to 
capitalize upon the good name and reputation of the plaintiff in this case and 
persisted in doing so. 

“What occurred? In February or the latter part of February or early part 
of March, whatever the date was is not necessary for me now to indicate, but 
at that time here the defendants were having trouble staying in business. There 
was Standard Airlines, Standard Ticket Agency, Viking Airlines, Viking Ticket 
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EARLY CARRIERS 


THE NORTH AMERICAN COMBINATION 


“FISCAL AGENCIES” 


Oxnard Sky-Freight 
4/b/0 North American Airlines 
(“AIRLINES”) 

inc. (Colif.) 


Names in upper case LEWIN are de- 
fendants in the action. 


Where a box is divided by a broken line, 
the same entity used more than one name; 
the first name is at the top, the second 
underneath it, and so on. 


A solid line followed by an arrow —> 
indicates a succession in business; the 
\ arrow points to the successor. 


Viking Airlines 
Agency (Sen Francisco) 


Airlines Agency 


A solid line indicates a direct con- 
nection, €. g., as a stockholder, partner, 
director, etc. 


A broken line — — indicates admitted 
control other than by direct connection. 


Where a box has | asterisk * in its four 
corners, its letter of registration was re- 
voked by the Civil Aeronautics Board 
during the period of the chart, or else 


FISCHGRUND, JAMES 


(Corperetion 


Republic Air Coach System 


(pertnership 


Viking Air Lines 
(formerly Aero-Von Express 


Stonderd Air Li 
Corporate 


Worth American Airlines, inc. (North Coroline 


** 


had been revoked prior to the period of 
the chart. 


Where a box has 2 asterisks * * in its 
four corners, its letter of registration was 
involved in revocation proceedings insti- 
tuted by the Civil Aeronautics Board 
during the period of the chart. 


A line of dots +++++* indicates that a 
contract existed to procure passengers for 


a * 


the carrier or ‘“airli 


A line of bars fo 
cee indicates a 
the arrow points to 


A line of small squ 
arrow cone indica 
a ticket agency; the 
designee. 
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RUND, JAMES 


INATION - PAST AND PRESENT 


WEISS, STANLEY D. 


hir Coach System, 
mership) 


WRLINES AGENCY CORP. 
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ticket agency 
(in New York 


and Chicago) 


Standard Air Lines, inc 
Corporation) 


AIRLINES, INC 


the carrier or “airline” joined by the line. 


A line of bars followed by an arrow 
> indicates a lease of an airplane; 
the arrow points to the lessee. 


A line of small squares followed by an 
arrow ssse indicates a designation as 
a ticket agency; the arrow points to the 
designee. 


Reichgott, Donald & Anne 


A line of small rectangles corm indi- 
cates that the ticket agency joined by 
the line sold tickets on behalf of the car- 
rier or “airline joined by the line. 


A wavy line followed by an arrow SA 
indicates that a contract exists to furnish 
pilots and maintenance; the arrow points 
to the concern to which pilots and main- 
tenance are furnished. 


Swidler, Maury 


Note: In the cases of Californio 
Aircraft Company and Stand- 
ord Airmotive Company, the 
identities of the lessee corpo- 
rations are not clear from the 
record. 
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agency, and another one in San Francisco, the name of which escapes me for 

‘ha moment. But the letter of registration, or whatever you might call it, was 
i ‘ted on Standard, Viking was in trouble, and the defendants, who were essen- 
tially- -one of them on the witness stand, I have forgotten which one now— 
admitted that under their system of business the people who controlled the 
ticket agency controlled the whole show. Here they were with ticket agencies 
and facilities for selling them, and they had to look around and get themselves 
, cushion for a carrier. 
“So they found Duffy and paid him $1,000 or $1,500 for one-half of his stock. 
They immediately started to advertise as North American Airlines, and the use 
of that name, hit upon so happily at that time, was so valuable to them that in 
4 months’ time the other half of Mr. Duffy’s stock became worth $50,000. 

«“* * * Another thing which counsel commented on, both counsel, was the 

« when the defendants had heard of North American Aviation, the plaintiff. 
Now, at first when that subject was broached it did not seem to me to be very 
important. I do not think it would have been important in this case except the 
defendants seemed to make it important, because there was such a lack of can- 
dor en the part of the defendants, not only in their depositions, the portions of 
which were read into evidence, but on the witness stand in this case, to admit 
when they heard of North American Aviation. And their lack of candor leads 
me to the conclusion that their testimony cannot be relied upon. 

‘Mr. Weiss, the pilot, who had studied aviation, who loved aviation, who was 
fying this machine which he had learned to fly, had heard of about every other 
iirplane company in the United States when I asked him the question, but he 

id never heard of North American. He had not even heard of them after the 
strike when the militia was called out. I think that was the first time that the 

ilitia had been called out since the previous World War when Woodrow Wilson 
alled the militia out in connection with some operation of the railroads. Cer- 
tainly the publicity and the knowledge of the public throughout the whole coun- 
try, if not throughout at least our portion of the world had heard about that 
North American. 

* * * “Now, Mr. James Fischgrund, who has lived here since he was a boy, I 
ust cannot believe that he had not heard about North American Aviation 
nd that he did not know about it long before 1950. He admitted here on the 
vitness stand that he had heard of it. But I am satisfied that he knew about it. 

(This) “compels me to draw inferences from the evidence in the case that their 
purpose was deliberate, it was calculated and it was persisted in by them for the 
purpose of latching onto the good name and good will of the plaintiff in this 
case. 

This March, an examiner of the Civil Aeronautics Board ordered another 
irregular combination, Air America inter alia, to cease and desist from any 
further unfair competitive practice of using a name so like that of American 
Airlines, in the interest of averting public confusion. 


D. The large irregulars have engaged in other practices which have been disad- 
vantageous to the public interest 

North American is not the only group, combination of groups, or combination 
of individuals whose actions have proved the great need for regulation. 

There is now in process an investigation of the necessity for any irregular serv- 
ice or, alternatively, for the place of irregular air transportation in the United 
States transport system. In the early stage of this proceeding, when fitness was 
an issue, the record was filled with evidences of disregard for law. It may not be 
appropriate, since the record in that proceeding is not closed, to catalog these 
instances, 

Recently, Senator Flanders held hearings before a subcommittee of the Senate 
Armed Services Committee. In the course of those hearings, it was revealed that 
a considerable number of irregular air carriers had purchased gas and oil at 
Air Force installations and had not paid a total of a million doliars’ worth of 
outstanding bills. 

Fifteen or more irregular air carriers have accumulated substantial amounts 
of overdue and unpaid taxes. Most commonly, these delinquencies involve with- 
holding and social security taxes, which are deducted from employees’ pay but 
ot remitted to the Federal Government. Or they include the transportation 
taxes which are collected from the public for the Treasury but are used instead 











_ 48 Working capital by these nonscheduled carriers or combinations. Unhappily, 

tand- ‘ome of these ultimately go into receivership or bankruptcy and, since few of 
the them have significant assets, the Government tax liens are valueless. 

orpo- 
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At the last reading, these nonsked tax arrearages amounted to over ; 
dollars. 

Thus, you have violations of the Civil Aeronautics Act, violations of the tay 
law, abuse of Government credit, and unfair competitive practices. It was this 
sort of thing that the Civil Aeronautics Act was enacted to prevent. 


produced a stable industry ; nonregulation has produced chaos. 


A million 


Regulation 


IX. CONCLUSIONS 


In 1938, when the Civil Aeronautics Act was passed, the Congress made its 
decision to regulate air transportation as a public utility. It imposed on air 
transportation substantially the same regulatory requirements which had pre 
viously been used to cover other fields of transportation and which have since 
been used to include other public utilities. 

Over the years since the passage of the act, the orbit of opportunity in air 
transportation has been expanded. There has been no denial of freedom of 
entry. In the instance of the irregular carriers of passengers, there has onl; 
been a rejection of the opportunity offered them. 

The irregular operators have contributed nothing to air transportation. On the 
contrary, they have, as has been evident, engaged in every conceivable device to 
circumvent existing law and regulation. Not one of the contentions they make 
is substantial. 

The amendments suggested to the Civil Aeronautics Act would place the 


industry precisely where it belongs—all of it on the same fair, uniform regulatory 
basis. 


EXCLUSIVE FEDERAL JURISDICTION 


The next major need for legislation which I should like to discuss concerns the 
necessity for exclusive Federal regulation of the safety aspects of all flying and 
the economic aspects of all air carrier operations. The certificated carriers for 
whom I speak have for several years advocated the necessity of being required 
to serve only one master in the regulatory arena. We believe the time has now 
come for the Congress to speak out in clear and unmistakable terms so as 
setle these serious problems for the future. 


0 


1. Regulation of safety 


Under the present Civil Aeronautics Act as interpreted by the courts, the Civil 
Aeronautics Board may regulate the safety of all aircraft operations in the 
United States on the theory that such regulation is essential for the protection 
of interstate commerce.” It is believed that no one questions the necessity for 
such jurisdiction and that had not the Government a number of years azo pro- 
vided for such regulation the accident record of our aircraft operations could not 
have been as good as it is today. 

Many of the members of this committee are familiar with the far-reaching 
safety regulations. With respect to a private flyer, regulations of the Ci 
Aeronautics Board which are administered and enforced by the Administrator 
of Civil Aeronautics reach out to cover all safety aspects of flying. In the 
first place, all civilian aircraft are required to meet exacting standards of air 
worthiness before they can be flown. The maintenance procedures are specified 
in considerable detail in order to assure continued air-worthiness. Secondly, 
mechanics who repair the aircraft and the pilots who fly them are subjected 
to extensive tests to ascertain their competence for the work they do. Even a 
private pilot not operating for hire must pass competency tests and must be 
in good physical condition. And, third, the Civil Aeronautics Board has 
prescribed “Rules of the Road” which tell all pilots what they may and may not 
do in their flight activities. This is designed to assure, insofar as is humanly 
possible, maximum competence of personnel and maximum uniformity of 
rules to the end that ineptness, carelessness, and ignorance of procedures may 
be reduced to an absolute minimum. 

Not only are flight personnel carefully screened as to competency, but they 
are prohibited from engaging in particular operations without specific proo! of 


In U. 8. v. Drumm (55 F. Supp. 151 (D. Nev., 1944) ), the court assessed a civil penalty 
beeause of defendant's action in flying an aircraft solely within the limits of a single 
State and not crossing any civil airway when the plane did not have a Federal airworthi- 
ness certificate and the pilot did not have a Federal pilot's certificate or identification card, 

See also Rosenhan v. U. 8. (131 F. (2d) 932 (CCA 10th, 1942) cert. den. 87 L. ed. 115% 
(1942)). 
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competency for that particular operation. For instance, a pilot, be he private or 
commercial, is not permitted to operate an aircraft under instrument conditions 
unless he is found qualified as an instrument pilot by the Civil Aeronautics Ad- 
ministration. Similarly, the rules provide that in the presence of minimum 
weather conditions at the various airports, landings and takeoffs even by in- 
strument are prohibited. 

There is no doubt that the system of regulation from the point of view of 
safety is a Comprehensive one and indicates a painstaking effort on the part of 
the Government to take every reasonable precaution looking toward the best 
attainable safety record in flying. 

With respect to the operations of air carriers, the regulations are far more 
stringent than those for private and noncommon carrier commercial flying. 
The reason for this is obvious. The air carrier and its personnel each day are 
responsible for the safety of thousands of fare-paying passengers who traverse 
the airways of America. The enviable safety record of our air carriers is 
prought about by the joint activities of the air carriers themselves in striving 
for improvements in safety, together with the policy of the Federal Government 
in prescribing safety requirements looking toward the same objective. An air 
carrier must use aircraft which are found suitable for common-carrier operation. 
The aircraft must be maintained in an airworthy condition and various com 
ponents of the aircraft such as engines, propellers, and other equipments are 
required to be checked and overhauled periodically. For instance, the Govern- 
ment prescribes the number of hours that a particular type of aircraft engine 
operated by a particular carrier may be run between overhauls. Records must 
be kept to indicate that these Federal regulations are being complied with and 
failure to comply with the regulations subjects the air carrier not only to the 
possibility of civil penalties but also to having its operating authority suspended 
or revoked. Federal regulations specify the competency which must be achieved 
by the pilots and other air crewmen. Even the ground organization such as me- 
chanics and dispatchers is largely subject to Federal control. Pilots, for in- 
stance, before flying a particular route as captain must make several familiar- 
ization runs over the route so that they are fully familiar with the route and 
the airports they will be required to use. 


hiven the manufacture of aircraft is subject to constant surveillance and 


testing by Federal inspectors to be sure 
tion until it meets safety requirements. 

I have dwelt at some length on the scope of the Federal undertaking to 
regulate safety in the air by common carriers as well as in private flying be- 
cause for those members of this committee who may not be familiar with the 
breadth of such regulation, it is important that this be clearly understood. 
It is difficult to conceive of areas which by any stretch of the imagination call 
for further control that are not already subject to such control so far as safety 
is concerned. 

This brings me to the point. It is clear to those people most familiar with 
our aviation industry that two things are necessary in order to mold the Fed- 
eral regulatory scheme as it should be. First, it is necessary that the safety 
regulations be as nearly uniform as is humanly possible. Second, such uni- 
formity cannot be achieved if those who fly are to be subject to the varying 
requirements of each of the 48 States and the various Territories and possessions 
of the United States. I believe that the members of this committee can readily 
understand why this is so. An example of surface transportation should suf- 
lice for this purpose. Anyone who has driven across the United States knows 
the varying local circumstances and requirements he encounters. Some States 
have speed limits of 45, 50, 55, or more miles an hour. Other States have no 
speed limits. Various rules obtain with respect to the conduct of the motorist 
in passing or meeting other vehicles. Local ordinances regulate the speed 
through communities and congested areas. A transcontinental driver has to be 
on his toes to ascertain that he is complying with the laws of each of the States 
through which he passes. However, such a driver is at least assisted by the 
roadway signs which tell him what he is supposed to do. In addition, some 
reason exists for variations in local requirements because of the condition of the 
roads and varying degrees of congestion which exists on a surface route. 

Another example occurs in the case of interstate transportation of freight 
by motor truck. Let us assume for purposes of illustration that a motor carrier 
of freight has a certificate which authorizes him to operate between Detroit, 
Mich., and Miami, Fla., over regular routes, traversing Ohio, Kentucky, Ten- 
hessee, South Carolina, and Georgia. His equipment consists of a 4wheel 


that no airplane is placed into opera- 
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tractor with a 2-wheel semitrailer. With respect to the allowable width of 
his equipment, the laws of the States just enumerated are consistent and tho 
width may be as much as 8 feet. With respect to the height of his equipn: nt 
6 of the 7 States have a limitation of 12% feet, and the other State, Georgia, per. 
mits 13% feet in height. However, when considering the length of the equipment 
our imaginary carrier could start out from Michigan with a 50-foot piece of 
equipment, but he could not traverse Ohio, Kentucky, Tennessee, and Georg a 
since those States have a maximum length for this type of equipment of 45 feet 
As this committee knows, the size of a trailer tractor combination is of con- 
siderable importance in the economy of the operation from a space point of view 
A second factor entering into economics of truck operation is the allowable 
weight and here, over our imaginary route, there is a variation of 18,000 pounds 
in the States’ maximums. For instance, our trucker starts out from Michigan 
with 54,000 pounds aboard. Ohio is more generous and he can add an additional] 
3,000 pounds. However, when he enters Kentucky the maximum weight limi- 
tation for this type of equipment is 42,000 pounds so the trucker must off-load 
15,000 pounds. When he reaches Tennessee he can add 12,000 pounds and 
when he reaches South Carolina, which is the most generous State along his 
route, he can add an additional 6,000 pounds, making a total of 60,000 pounds. 
However, Georgia would require him to off-load 6,100 pounds, which could 
not be put back until he reached Florida, where again the maximum is 60,000 
pounds.” 

This same sort of illustration could be worked out in connection with such 
things as the equipment required to be carried on trucks with the various States 
requiring different numbers, colors, and types of running lights on the equip- 
ment. However, enough has been said to illustrate my point as to the differences 
in regulation of any trucker having to operate in more than one State. This 
committe has heard about this problem before. On January 10, 1952, Senator 
Johnson of Colorado introduced 8. 2363, which prescribed the size and weight 
limitations for motor carriers subject to the Interstate Commerce Act and which 
was designed to bring about uniformity with respect to such requirements. 

All of these considerations, however, are foreign to the highways of the air 
which perforce recognize no State boundaries and do not adapt themselves 
readily to local State or municipal regulation. It is essential that the Federal! 
rules be paramount and exclusive insofar as safety regulation is concerned. 

This is not to say that there is no useful function which can be performed by 
the States and local governments in connection with the safety of flight. Such 
is far from the case. But it is submitted that the States and local governments 
ean perform their greatest service to the development of aviation in the United 
States through proper enforcement action rather than through the promulgation 
of rules and regulations to be enforced. The Federal Government cannot readily 
supply the vast numbers of enforeement officials which would be needed ade- 
quately to police the uniform regulations governing the safety of local private 
flying. On the other hand, the local governments of States and municipalities 
are admirably adapted to this purpose. In fact, in nine local jurisdictions” 
special police of the air have been established to handle enforcement matters. 
The certificated air carriers feel that this is an area, in the field of private flying, 
where local organizations can be of tremendous help in our aviation program. 

There are those who readily agree that the Federal regulations governing 
flying must be supreme and that any local regulation which impinges upon the 
Federal law must fall. But, say these advocates, that is no reaSon why the 
local governments should be prohibited from the promulgation of all safety 
regulations. It seems to me that there is a perfectly valid answer to this 
contention. In the first place, because of the comprehensive character of Federal 
regulations, as I have previously explained, there is no need for local supple- 
mentation of such regulation. Secondly, this being true, it must follow that 
regulatory activities of local bodies can only serve to increase the complexity and 
danger of flying and to increase the aviation expense, resulting in a higher cost 
to the public for air transportation services without any increased benefits. 

In view of the foregoing, it is suggested that this committee enact legislation 
which will make it clear that the Federal Government has fully occupied the field 
with respect to regulation of safety in flight but which will contemplate assistance 


This information obtained from a pamphlet issued by the National Highway Users 
Conference and corrected to August 15, 1953. 


% Alabama, Connecticut, Kentucky, Maine, Massachusetts, Michigan, Nebraska, New 
Mexico, and Wyoming. 
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py local bodies in the enforcement of such regulations with respect to non-air- 
carrier operations. 
9, Economic regulation 

So far as economic jurisdiction is concerned, the Civil Aeronautics Board is 
empowered under the Civil Aeronautics Act to regulate air carriers engaged in 
interstate, overseas, or foreign air transportation. The economic regulatory 
powers, as I have previously explained in connection with the air contractor 
provision, run the gamut of economic regulation, including everything from 
requiring certificates of public convenience and necessity to prescribing rates and 
examining. the various practices of air carriers. It is not necessary here to 
repeat what I have already said in connection with the air-contractor provision. 
Suffice it to say that so far as the interstate operations of air Carriers are con- 
cerned, the Board has plenary power and has exercised its power in large degree, 
including certification of interstate operations within the confines of a single 
State. However, the extent of the Board’s power, if any, with respect to the 
purely intrastate operations of an interstate carrier remains in doubt. 

- The Board has not attempted to regulate intrastate carriers which do not come 
within the statutory definition of air carriers. 

It is the position of the certificated air carriers that the authority created by 
this bill should have the exclusive power to regulate interstate carriers and 
in addition, should be authorized to regulate intrastate air carriers, since regula- 
tion of interstate carriers cannot be effective if intrastate carriers are immune 
to Federal regulation. 

State regulation 


Ina chart prepnred by the Civil Aeronautics Administration and based on data 
as of September 1, 1951, it appears that out of 48 States, plus Alaska and Hawaii, 
41 have aeronautics departments or commissions and in 8 States aviation regu- 
lations are administered by other departments. As of 1951, 15 States required 
State registration, license, or approval of intrastate scheduled operations. In 
several States, including California and Illinois, the State regulatory agency has 
sought to regulate the intrastate operations of interstate carriers. Herein lies 
one of the major difficulties that we believe this Congress should correct. 

The States are exercising their powers in varying degrees. For instance, 
the California commission has sought to regulate the rates of interstate carriers 
with respect to intrastate operations. An intrastate carrier in California which 
does not hold a certificate under the Civil Aeronautics Act began operations in 
January 1949 at an air-coach fare of $9.99 one way which was less than one-half 
the fare charged by certificated carriers for standard service between the two 
points. This fare was held reasonable by the California Public Utilities Commis- 
sion and was met by the interstate carriers operating between Los Angeles and 
San Franciseo. Since the fare of $9.99 was below the level approved by the Civil 
Aeronautics Board for interstate operations, the Board sought informally to have 
the carriers, both intrastate and interstate, raise their fares by approximately 
3% cents per mile. The carriers complied and the Public Utilities Commission 
of California undertook an investigation, as a result of which the higher fares 
were approved but rebates were ordered to be paid wherever possible to pas- 
sengers who had been charged the higher fare prior to its approval by the Cali- 
fornia commission. The situation existing in California, where the carriers are 
required to serve two masters is typical of conflicts in regulation which can 
oceur between the State and Federal Governments and has resulted in acrimony 
on both sides. 

It is quite clear that if United Air Lines, for instance, must conform to its 
fares on file with the Civil Aeronautics Board and at the same time with its 
fares on file with the California commission, it must of necessity be in violation 
of one or the other set of tariffs unless the tariffs coincide. This has not been 
the case in California and litigation has been the necessary result. In addition, 
even with respect to operations by United between the mainland of California 
and Catalina Island, which United contends is separated from the mainland of 
California by the “high seas” and hence is clearly under Federal jurisdiction, 
the State commission is attempting to exercise rate jurisdiction. 

In several States, including Colorado, Illinois, Nebraska, Nevada, Pennsyl- 
Vania, and Wyoming, the State commissions have required interstate air carriers 
offering intrastate services to secure separate certificates of convenience and 
hecessity from the State commission. While there has been no real conflict 
between the State regulations and the Federal regulations, with respect to certifi- 
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eation, the possibility is always present and the lag in approval by the 
commission has subjected the carriers to inconvenience, loss of time, and yn 
For instance, when Chicago & Southern Air Lines sought to abandon intr 
operations within Illinois and permission was secured from the Civil Aeron 
Board for such abandonment, the passage of several months was nec 
before concurrent permission could be obtained from the Illinois comm 
This resulted in a situation in which the Federal Government said the se) 
could be abandoned and the State held it up. 

The Federal Government has taken the responsibility for the development 
a national system of air transportation and has expended many millions of 
dollars of the taxpayers’ money in order to assure the best air transport 
system of any country in the world. Great care has been taken to assure 
only the existence of a central trunk-route system, but also to offer the ad) 
tages of air transportation to a considerable portion of the small commu: 
throughout the Nation. The States have, of course, encouraged such dev: 
ment and have performed a very useful function in such things as the air n 
ing of communities and the development of airports, but so far the States | 
not gone very far in the field of economic regulation. The Congress, there 
is not here faced with a fait accompli as was the case when the rails, motor- 
trucks, and motorbuses were first regulated by the Interstate Commerce (0) 
mission. Here in the field of air transportation the Federal Government has a 
complete and exhaustive regulatory system in operation prior to the advent 
of State regulation in any substantial amount. However, there is a gradual 
awakening of local regulatory agencies to the possibilities inherent in this 
enterprise. 


new 


Trend of regulation of railroads 


For many years before the passage of the Interstate Commerce Act, the rail- 
roads had been subject to State and local regulation. The same thing was 
true of the regulation of bus common carriers and trucking companies. At the 
time the Federal regulatory system for those carriers became effective, it had 
to be superimposed upon an extensive framework of already existing local 
regulation. 

Consequently, much time and effort have been expended in an endeavor to 
straighten out the lines between Federal and State jurisdiction. As a result 
of years of litigation subsequent to the passage of the Interstate Commerce Act 
it has been recognized that, since “the same plant and equipment are used for 
both intrastate and interstate traffic and the operations involved are inextricably 
interblended, there is room on the whole for but one controlling authority. Local 
regulations are bound to yield to the supreme power of the Federal Government 
over all subjects of interstate commerce.” 

The necessary growth’ of Federal power in the regulation of railroads has 
reached a stage where one textbook writer was impelled to say, “In actual 
fact, local authority is now almost entirely excluded from the field of railroad 
regulation.“ Indeed, the functions of some State railroad commissions have 
so declined that the question has been raised: in several States as to whether 
such commissions should be abolished.” One of the reasons for the rise of 
Federal power and decline of State power has been the increase in the amount 
of interstate activity of the railroads, and the necessity for Federal contro! in 
order to secure a transportation system unfettered by local restrictions. 

It would appear that, if the railroads are so predominantly interstate in their 
operations as to warrant practical exclusion of State and local regulation, the 
same result must of necessity follow with the airlines. In 1933, 55 percent of 
132 million passengers traveling on the railroads moved in interstate commerce. 
In 1952, 96 percent of the passenger-miles flown by the airlines were in inter- 
state commerce. The average trips for 1953 were as follows: Domestic trunk- 
lines, 548 miles; local-service airlines, 198 miles; all. United States airlines, 050 
miles. For the first 10 months of 1953, the average length of trip for a rail 
passenger was 399 miles by first-class service, 105 miles by coach service, and 
135 miles by all-rail service, excluding commutation. An additional factor indi- 
cating the necessarily interstate predominance in air transportation is that of 
the 92 most populous United States cities, 79 are less than 100 miles from the 


ee 


= II Sharfman, the Interstate Commerce Commission, 220. 
2 Daggett, Principles of Inland Transportation (3d ed.), 758. 
%Id., p. 781. 
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nearest State line, and the average distance of these cities from the nearest 
State line is 34.6 miles, 

Not only are the airlines more predominantly interstate operators than the 
railroads, but in addition the geographical coverage of individual airlines is 
more extensive than that of individual railroads. For instance, the largest 
domestic airlines serve 24 States whereas the largest railroad system serves 
ynily 14 States. Hence the burden of conflicting and duplicating State regula- 
tions would be even more severe on the air carriers than on the rails since the 
air carriers would be obligated to comply with regulations of a considerably 
greater number of jurisdictions. 


Air transportation is national in character 


There Was a time when air transportation was considered a luxury type of 
travel, attractive only for the long-haul business, and limited to a few passengers 
who could afford to pay the price. This was so since the fares tended to be high 
and the principal benefit was regarded as speed of travel over long distances. 
Air transportation has now lost much of its “luxury” attributes since the advent 
of coach operations with low fares in high-density aircraft and since the advent 
of the local-service carrier, the base for air transportation has widened tremen- 
dously. In 1952, the domestic airlines carried more passengers than were car- 
ried in pullman cars by all the class I railroads of this country “ and the same 
thing continues to be true. Furthermore, in an area where the transportation 
climate is conducive to the use of air travel for short-haul operations, the last 
few years have seen more passengers traveling by air than by any commercial 
surface means, including the buses.” 

As will be seen from the maps I have distributed to the committee, there are 
few points of any appreciable size in the United States which do not offer their 
residents the ability to board an airplane at a local airport and, through connec- 
tions at the primary airports, to travel to almost any point on the globe. This 
is particularly true since the local-service carriers have brought air transporta- 
tion to SO Many communities formerly denied this new form of communication. 

The field of air transportation is one which has been emphasized as being na- 
tional in character. It may be compared to our navigable waters where there 
sno doubt that the Federal Government’s power is exclusive and that it can take 
iny proper step to prevent obstruction with respect to navigable waters. This 
s probably one of the closest analogies possible because the navigable airspace 
of these United States is, as the committee knows, in reality a great sea of air 
through which our airlines move in a fashion similar to the navigation of ships 
through our navigable waters. Mr. Justice Jackson has recognized this in a 
recent case when he said: 

“Students of our legal evolution know how this Court interpreted the commerce 
clause of the Constitution to lift navigable waters of the United States out of 
local controls and into the domain of Federal control (Gibbons v. Ogden, 9 
Wheat. (U. 8.), 1, 6 L. ed. 23, to United States v. Appalachian Electric Power Co.., 
311 U. S. 377, 85 L. ed. 248, 61 Sup. Ct. 291). Air as an element in which to 
lavigate is even more inevitably federalized by the commerce clause than is 
navigable water. Local exactions and barriers to free transit in the air would 
neutralize its indifference to space and its conquest of time. 

“Congress has recognized the national responsibility for regulating air com- 
merece. Federal control is intensive and exclusive. Planes do not wander about 
in the sky like vagrant clouds. They move only by Federal permission, subject 
'o Federal inspection, in the hands of federally certified personnel and under an 
intricate system of Federal commands. The moment a ship taxis onto a runway 
it is caught up in an elaborate and detailed system of controls. It takes off 
only by instruction from the control tower, it travels on prescribed beams, it 
may be diverted from its intended landing, and it obeys signals and orders. Its 
Irivileges, rights and protection, so far as transit is concerned, it owes to the 
Federal Government alone and not to any State government.” ™ 

Still another area analogous to that of air transportation is that of radio and 
television where, as in air transportation, surface boundaries are largely meaning- 
ess. The committee is well aware of the overwhelmingly interstate character- 


1952 pullman passenger class I railroad, 22,767,238. Air carriers, 24,496.562. 
454 = lor Rconomie Regulation of Intrastate Air Carriers in California (41 Calif. L. Rev. 
94, 457 (1953) ). 


* Northwest Airlines, Inc., v. State of Minnesota (88 L. ed. 1283, 1290). Concurring 
opinion of Mr. Justice Jackson. 
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istic of television and radio transmission and the courts have recognized ¢ 
of national control: 

“We think it is clear that Congress has occupied fully the field of television 
regulation and that that field is no longer open to the States. Congress possessed 
the constitutional authority to effect this result (Hines v. Davidowitz, 312 | 
52, 74, 61 Sup. Ct. 399, 85 L. ed. 581).” * 

It is unthinkable that as air transportation develops the various jurisdictions 
should be permitted to balkanize, with economic regulation, the free flow of aij; 
travel or to burden the interstate air carriers with useless, duplicative or ineop- 
sistent economic regulation. No one has come forward with any real justifi- 
cation for the necessity of local regulation of interstate carriers, and this is not 
surprising for in my judgment such justification does not exist. On the othe; 
hand, the necessity for national clarification of this matter is well recognized 
As one writer, speaking of the California situation to which I have previously 
referred, puts it: ” ; 

“The existing jurisdictional confusion must be dispelled if further development 
of air travel within the State is to progress rapidly and in an orderly manner 
There is substantial doubt whether, under the provisions of the Civil Aeronautics 
Act of 1938, there is room for any State agency to provide economic regulation 
of air carriers, be they engaged in interstate or wholly intrastate commerce. The 
Catalina-Mainland appeal presents to the Supreme Court of the United States th. 
opportunity to resolve this question if that Court desires to choose the broad 
basis of decision that the Federal] statute excludes the States. It is believed that 
Congress thought it was doing that very thing in 1988 and did not consider that 
any State action was necessary or appropriate, but it failed to express itself 
clearly in that regard. However, in the light of 15 years of experience under the 
act and development in the art of aviation a reconisderation of the act by Cor 
gress is in order.” 

In the Catalina-Mainland case referred to in the quotation I have just read 
the Supreme Court refused declaratory judgment relief, but in a dissenting 
opinion, Mr. Justice Douglas again recognized the national character of air 
transportation in the following words: 

“Declaratory relief is peculiarly appropriate in case of a jurisdictional con 
troversy which can be settled by a ruling of law * * *. There is that kind of 
jurisdictional controversy here, for a Federal agency claims that a State com- 
mission may not act because Congress put the matter exclusively in the Federal 
domain. In a case less clear than this we enjoined State proceedings after 
concluding that Congress had preempted the field * * *. By the same token 
we should settle this controversy at this early stage. By denying relief we ad- 
vance no cause except that of litigation.” ™ 

Therefore, I am asking this committee on behalf of our certificated interstate 
air carriers to relieve them from the present and future burden of having to 
comply with local economic regulation. 

It is also necessary for the Federal Government to have jurisdiction over intra 
state carriers in order to protect the soundness of the interstate air transporta- 
tion system of this country. The members of this committee know that air 
transportation is a highly competitive business and that the Civil Aeronautics 
Board has allowed competitive operations wherever there was any reasonable 
justification for competition. For instance, unlike the situation existing on the 
railroads, there are four competing transcontinental air carriers whereas there 
is no railroad authorized to operate across the entire continent. Similarly, com- 
petition is keen in a north-south direction. In addition, the advent of a con- 
siderable group of local service carriers has put air carrier service in the traffic 
markets of the United States which by any reasonable judgment can support 
airline service. The trunkline systems required considerable subsidy support 
until comparatively recently and a few of them still require subsidy. All of the 
local service carriers must depend at the present time on subsidy support for 
their continued operations. 

In route awards the Civil Aeronautics Board takes into consideration not only 
the revenues which can be expected from interstate operation, but also those to be 
anticipated from intrastate operations and the economic soundness of the Board's 
judgment in individual cases can easily be overturned if intrastate carriers are 
permitted to come into being without Federal certification. 


Ss 


29 Allen B. Dumont Laboratories, Inc., v. Carroll (184 F. 24 153, 156 (C. C. A. Sd, 1950)). 

%® Taylor, Economic Regulation of Intrastate Air Carriers in California (41 Calif. L. 
Rev. 454. 482 (1953)). 

81 Public Utilities Com. v. United Air Lines (98 L. ed. 99, 101 (1953)). 
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It is imperative therefore that intrastate carriers not be permitted to compete 
with the subsidized interstate carriers without proving before the Civil Aeronau- 
ties Authority that their services are required by the public convenience and 
necessity. If intrastate operations are allowed to spring up at will and without 
Federal regulation, the result must inevitably be to weaken the air-transporta- 
tion system which has been developed at considerable cost to the Federal Gov- 
ernment. 

In addition, as we have seen, quite apart from the authorization to do business 
of such carriers, the lack of power in the Civil Aeronautics Authority to reach 
the rates and fares of intrastate carriers can result in an impairment of inter- 
state service. 

It is accordingly strongly recommended that the Authority created by this 
pill be given ample power to regulate intrastate carriers. 

In addition, the laws should also contain a provision permitting the Authority 
to override the determinations of a State agency where such determination results 
n interfering with or burdening interstate commerce. The Interstate Commerce 
Commission has been given similar power.” 

In any situation where the State regulation of a purely intrastate carrier is 
such as to interfere with or burden interstate commerce, then the regulations 
and actions of the Federal agency should take priority. In no other way can 
this industry hope to continue its development unfettered by conflicting require- 
ments of Federal and State jurisdictions. 

Real harm will be done if air transportation is forced into the pattern developed 
by its surface predecessors. This principle was well stated in 1948 in a Supreme 
Court opinion by Mr. Justice Jackson: 

“We find no indication that the Congress either entertained or fostered the 
narrow concept that airborne commerce is a mere outgrowth or overgrowth of 
surfacebound transport. Of course, air transportation, water transportation, rail 
transportation, and motor transportation all have a kinship in that all are forms 
of transportation and their common features of public carriage for hire may be 
imenable to kindred regulations. But these resemblances must not blind us to 
the fact that legally, as well as literally, air commerce, whether at home or 
abroad, soared into.a different realm than any that had gone before. Ancient 
doctrines of private ownership of the air as appurtenant to land titles had to be 
revised to make aviation practically serviceable to our society. A way of travel 
which quickly escapes the bounds of local regulative competence called for a more 
penetrating, uniform and exclusive regulation by the Nation than had been 
thought appropriate for the more easily controlled commerce of the past. While 
transport by land and by sea began before any existing government was estab- 
ished and their respective customs and practices matured into bodies of carrier 
aw independently of legislation, air transport burst suddenly upon modern gov- 
ernments, offering new advantages, demanding new rights and carrying new 
threats which society could meet with timely adjustments only by prompt invoca- 
tion of legislative authority. However useful parallels with older forms of 
transit may be in adjudicating private rights, we see no reason why the efforts 
if the Congress to foster and regulate development of a revolutionary commerce 
that operates in three dimensions should be judicially circumscribed with 
analogies taken over from two-dimensional transit.” * 

Summarizing, we believe that with respect to interstate carriers, duplicating 
and conflicting State regulation is neither necessary nor desirable and Federal 
jurisdiction should fully occupy the field. I have already adverted to the fact 
that the Federal jurisdiction covers every possible sphere of regulation and the 
examples I have given make it clear that little useful purpose is served when the 
States act either in duplication of Federal authority or in contradiction of 
Federal authority. 


8 Secs. 18 (4), 406 (f), 5 (11). Sec. 5 of the Interstate Commerce Act governs mergers. 
See. 5 (11) provides, in pertinent part: ‘““‘The authority conferred by this section shall be 
exclusive and plenary and anv carrier or corporation participating in or resulting from 
y transaction approved by the Commission thereunder, shall have full power * * * to 
irry such transaction into effect and to own and operate anv properties and exercise 
any control or franchises acquired through said transaction without invoking any approval 
under State authority; and any carriers or other corporations, and their offers and em- 
ployees and any other persons, participating in a transaction anproved or authorized under 
the provisions of this section shall be, and they are hereby, relieved from the c¢peration of 
the antitrust laws and of all other restraints, limitations, and prohibitions of law, Federal, 
State, or municipal, insofar as may be necessary to enable them tto carry into effect the 
Yansaction so approved or provided for * * *.” [Italie supplied.] 
74 nae and Southern Air Lines, Inc., v. Waterman Steamship Corp. (92 L. ed. 568, 
014 (1948)), 
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With respect to the operations of purely intrastate carriers, it is respect 
suggested that the Federal jurisdiction be recognized and that it be permitt; 
override State power where the State power is exercised to the detrinx 
interstate commerce. 

I shall be glad to prepare appropriate statutory language in accordance with 
our recommendations if the committee desires. 


ily 
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AIRPORTS 


Sections 207 through 213 of the bill make it clear that it is the responsibility 
of the Federal Government to formulate and keep current a national plan for the 
development of airports necessary to promote and protect civil aeronautics, the 
national defense, and the postal service; to formulate a nationwide program for 
the protection of the aerial approaches to airports, and to give financial assis 
tance to the States and their political subdivisions in carrying out that plan 
and that program. 

The responsibility of the Federal Government to formulate a national airport 
plan and to take action to protect the approaches to the airports contained in the 
plan is recognized in the Federal Airport Act, approved May 18, 1946. Since that 
time, Federal airport planning and Federal participation in the construction or 
improvement of airports in the United States have been carried on under that 
act. 

The substance of sections 207 through 213 of S. 2674, as these sections affect 
airports, is contained in the Federal Airport Act. That statute appears to be the 
appropriate place for Congress to specify the role of the Federal Government in 
airport planning and development in the United States. Therefore, there does 
not appear to be a need for the retention of these sections in the present bill. 

We believe the Federal Airport Act is a sound piece of legislation. We are 
convinced that continued airport construction and development is needed to meet 
the present and future needs of civil aviation, and that the Federal Government 
has a responsibility to participate financially with State and local governments 
in that construction and development. It is significant, we think, that the Trans 
portation Council of the Department of Commerce, which is composed of repre- 
sentatives of all forms of transportation, recently issued a report in which the 


Council by majority vote concluded, in part: that the number and functional 
adequacy of present civil airport facilities do not meet the present and future 
needs of civil aviation consistent with the requirements of the national interest 
and security; and that the Federal Government should participate financially 
with State and local governments in the construction and development of civil 
airports to the extent that these airports serve the national interest. 

We are in complete agreement with those policy recommendations. 


SECURITIES REGULATION 


Section 309 (d) of the bill would confer upon the new Civil Aeronautics 
Authority the same powers over the issuance of airline securities as the Inter- 
state Commerce Commission has over the issuance of railraod securities under 
section 20a of the Interstate Commerce Act. The members of the Air Transport 
Association are opposed to the extension of these regulatory powers over the 
airline industry, on the ground that such regulation is unwise and unnecessary 

The securities regulation power of the Interstate Commerce Commission over 
the railroads is a very broad power. If applied to airlines to be administered 
by the new Civil Aeronautics Authority, any airline wishing to acquire new 
funds, either through bank loans, equipment trust certificates, mortgages, deben- 
tures, or the issuance of common or preferred stock, would be required first to 
apply to the new Authority for permission to proceed with the financing. Any 
such regulatory power would be a heavy burden upon the air transport industry, 
since it would be in addition to the burden already imposed by the Securities 
and Exchange Act. It would also be a heavy burden on the new Civil Aero- 
nautics Authority, because the proper administration of any such power is 
extremely difficult and complex. Thus, anyone who urges this additional regula- 
tion has the heavy burden ef proving that the regulation is necessary. Unless 
past experience or clearly anticipated future events indicate the need for 
security regulation of the airlines, the proposal should be rejected. 

We find no evidence whatsoever to support this proposal. Certainly, the 
evidence which moved the Congress to impose security regulation on the rail- 
roads in 1920 has no applicability to the airline industry in 1954. 
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In 1920 the railroads were just being returned to private management after 
more than 2 years of Government wartime operation. Many properties were 
rundown and depreciation reserves were generally inadequate to provide the 
necessary postwar reconstruction and expansion. Railroad credit had been 
seriously weakened, not only by the financial policies of the Government during 
the period of emergency operation, but by the previous decades of stock watering 
and financial manipulation which had shaken public confidence. As Professor 
Shartman summarizes the situation (at p. 190, vol. I, of his treatise on The Inter- 
state Commerce Commission) : 

“While this extension of the Commission’s authority was designed, indirectly, 
to protect the investing public against the dissipation of railroad resources 
through faulty or dishonest financing, its dominant purpose was to maintain a 
sound structure for the rehabilitation and support of railroad credit, and for the 
consequent development of the transportation system. It aimed to render im- 
possible the recurrence of the various financial scandals, with their destruction 
of confidence in railroad investment, which had become notorious, and to prevent 
the subordination of the carriers’ stake as transportation agencies to the finan- 
cial advantage of alien interests.” 


No student of transportation would contend that the airpline picture today bears 
any resemblance to that one. 

Not only is there no resemblance, there are positive and important differences. 
To take a few examples: 

1. The public was often uninformed as to the facts concerning railroad secu- 
rity issues prior to 1920. That is not true today with respect to airline securities. 
Since the establishment of the Securities and Exchange Commission in 1933, 
purchasers of airline securities have had the same protection against misrepre- 
sentation and nondisclosure as to purchasers of other securities. Certainly 
there is no reason to believe that the purchasers of airline securities are in 
any greater danger of being defrauded—and therefore need any greater protec- 
tion—than the purchasers of securities issued by steel or grocery companies. 
Consequently there is no greater need for duplicate regulation of airline security 
issues. 

2. One of the abuses which led to the addition of section 20a was the practice 
of using the funds or credit of one railroad to acquire control over another. 
Safeguards against any such practice in the field of air transportation already 
exist. When Congress enacted the Civil Aeronautics Act, it met that problem 
directly and provided that no air carrier may acquire control over another air 
arrier without prior approval by the Civil Aeronautics Board. There is, there- 
fore, no occasion to adopt the more indirect approach of prohibiting a carrier 
from issuing securities or extending credit for the purpose of raising capital 
with which to acquire control of another carrier. 

8. Another type of conduct which contributed to the enactment of the securi- 
ties-regulation provisions of the Interstate Commerce Act was the practice on 
the part of some railroads of marketing securities through banking houses which 
had their representatives on the board of directors of these carriers. It was 
thought that such an interlocking relationship between the underwriters and the 
railroads prevented arm’s-length dealing and deprived the carriers of the highest 
net returns from the securities issued. Again, however, Congress has dealt 
with the problem directly in the Civil Aernautics Act. It provided in section 
409 (b) that no officer or director of an air carrier may benefit directly or 
indirectly from the issuance of any of the carriers’ securities. 

While additional examples could be given, enough have been mentioned to 
make it clear that the legislative problem facing Congress in 1920 with respect 
to the railroads was totally different than any that exists today with respect 
0 the airlines. Economically, the condition of the two industries is completely 
dissimilar. And, as we have just seen, the statutory setting is also quite dif- 
ferent. The laws under which the airlines operate leave no such loopholes for 
‘harp financial practices and misuse of corporate funds as were found by the 
lanagers of the railroads prior to 1920. Hence, railroad experience contains no 
evidence to support the application of securities regulation to airlines. Airline 
experience does not, either. 

The purpose of the proposal, apparently, is to guard against unsound capital 
structures in the airline industry. References to this danger have been made 
vy the Civil Aeronautics Board in its periodic requests for power to regulate 
airline securities. The theory seems to be that the maintenance of sound capital 
‘ructures in the airline business requires Government supervision of financing. 
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We are not prepared to concede that any Government agency has a gr 
interest in attaining that objective, or is more competent to do so, than th 
airline management itself. The principal danger of an unsound capital siry 
ture is the danger of “going broke.” A carrier which is overburdened with { 
charges is less able to survive a period of declining revenues than one 
expenses can be adjusted to the new revenue level. The Government’s inter 
in keeping the carrier solvent and healthy is primarily to assure a continuatioy 
of service by the carrier at reasonable charges. It would seem fairly obvio 
that the airline’s management and stockholders have at least as great a; 
interest in keeping the airline financially healthy. That they have such ay 
interest is borne out by past performance. 

The record demonstrates that the airlines have engineered an almost un. 
believable expansion, in a surprisingly short period, under extremely difficul; 
circumstances, and with preity satisfactory results in terms of capital structure 
The record of airline financing, while not perfect, is really a remarkable record 
of achievement and one that will stand careful examination. 

When the airlines came out of World War Il they were faced with one of the 
most awesome financing problems that ever faced a young industry. They had 
you will recall, turned over about half of their prewar equipment to the arn 
services immediately after Pearl Harbor, and their prewar orders for new and 
larger aircraft had been taken over by the Government. As a result, their 
fleets were depleted and obsolete. Yet the apparently insatiable demand { 
service which burst upon them when the wartime travel restrictions were re- 
moved left no doubt that the expansion which would normally have been taking 
place during the war years would have to be carried out in the shortest possible 
time. Demand had been growing by leaps and bounds, even though capacity had 
been held below prewar levels by Government fiat. 

Actually, the airlines faces a threefold problem. They had to reconvert to a 
peacetime basis and restore capacity to its prewar level. They had to pla 
their long-range expansion and place orders with the manufacturers, not jus 
for new aircraft, but for all of the maintenance facilities and ground equipment 
that go with a new fleet and a larger operation. And they had to buy or leas 
surplus aircraft and convert them to CAA specifications in order to provide a 
stopgap fleet that would serve until the manufacturers could fill the orders fo: 
new equipment 2, 3, or 4 years later. 

What happened? In June, 1944, the domestic airline fleet consisted of 217 
aircraft, all twin engine. By June 1945, it had increased to 338. By Januar 
1946, it was 400, only 5 of which were 4-engine. A year later, it was 630, 17 
of which were 4-engine. And in January 1948, it was 748, 305 of which 
f-engine. (Today, the fleet operated by the scheduled airlines, both domestic 
and international, consists of about 1,300 aircraft, 600 of which are 4-engine 

What did this mean in terms of capital investment? On December 31, 194 
the domestic trunklines reported net assets of approximately $249 million 
year later, the figure had increased by $138 million, or more than 50 percent 
And at the end of 1947 the figure had risen to $435 million. (As of September 
30, 1953, the figure stood at $828 million.) 

But even these figures do not tell the full story—since they reflect only net 
assets. During the 2-year period 1946-47, the gross investment of the 16 
domestic trunklines in flight and ground equipment increased from $115 million 
to $357 million—an increase of $242 million, or more than 200 percent in 2 years! 
During this same period, the airlines were having their own private depression, 
and sustained a net operating loss of over $26 million (for reasons which this 
committee inquired into at length in hearings held just 5 years ago). As a 
result, the airlines were required to provide more than $268 million of capital 
during that 2-year period—and that was nearly $125 million more than their 
total net worth at the beginning of the period! These requirements were met, 
partly from depreciation reserves and surplus, but mainly from new financing. 
Stock issues raised $60 million and borrowing accounted for another $137 
million. 

There have been suggestions from time to time that the proportion of debt 
to equity capital raised during this period was higher than desirable, and reflects 
a need for some governmental supervision of airline financing. Before accept- 
ing the soundness of that judgment, let us remember a few facts. 

Let us remember, first, that a group of airlines, with a total net worth of only 
$144 million at the beginning of 1946, were required to raise $268 million ol 
capital in a period of 2 years. I think that most competent financial people 
would agree that even under the most favorable conditions it would be impossible 
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for any industry to sell, in a 2-year period, capital stock amounting to 185 percent 
of its net worth at the beginning of the period. 

Secondly, let us remember that conditions during this period were not ideal. 
The airlines were suffering heavy operating losses. Then, in mid-1946, the stock 
market broke and the door was closed on equity financing for some time to come. 
Thus, there were really only a few short and hectic months after V-J Day during 
which equity financing was even a possibility for airlines. After mid-1946, the 
question Was not how to raise capital, but whether it could be done at all. It 
isa tribute to the airlines that it was done. 

Thirdly, led us look at the results and compare them with results under Gov- 
ernment regulations of security issues. At the end of 1945, only 13.9 pereent of 
the total capitalization of the domestic trunklines was represented by long-term 
lebt. By the end of 1947, that percentage had reached its all-time high of 47.4. 
since then, it has dropped steadily, and as of September 30, 1953, stood at 30.3 
yreent. 

How does that record compare with railroad experience since the Interstate 

‘ommerce Commission has had authority to regulate security issues? Professor 
Sharfman points out (at p. 552, vol. III-A, of The Interstate Commerce Commis- 
sion) that “despite much new investment during the decade of the 1920’s [the 
first decade of Government supervision of railroad security issues], the ratio of 
debt to capitalization was substantially the same at the end of 1932 as it was at 
the end of 1921.” In his footnote, he gives the supporting details. The ratio 
was 56.1 percent in 1921; it increased to 57.1 in 1924; dropped to 55.9 in 1928 and 
1929: rose to 56.1 in 1980; and stood at 56.0 in 1981 and 1932. (As at the end 
of 1952, the ratio had dropped to 39.02. ) 

Two observations should be made, First, it should be noted that the airline 
ratio of debt to total capitalization has never been as high as it was for the 
roalroads during the entire 1921-32 period, and today is very substantially below 
the railroad figure. Second, it should be noted that 10 years of Government regu 
ation had only an insignificant effect on the railroad ratio, even though they 

ere 10 very active years in the financial markets. 

With this background of data, how can anyone argue that Government 
supervision is necessary to the maintenance of sound capital structures? It is 
perhaps idle to speculate how the situation would have been changed had the 
Civil Aeronauties Board had authority to regulate airline security issues during 
the 1945-47 period. At least two conclusions seem fairly clear, however. Govern- 
ment regulation could not have created a market for airline stocks after the 
market broke in the summer of 1946. And Government regulation would not have 
speeded up the financing arrangements so that substantially more stock would 
have been offered before the break occurred. Hence it seems fairly safe to say 
that the situation would not have been improved materially under Government 
reguiation—but it might have been worsened. The normal administrative proc- 
esses could have delayed some of the offerings that were made before the market 

reak; and the Board might thus have prohibited the amount of borrowing 
that was required to raise the necessary capital. Either could have had serious 
consequences, 

Thus, there is no evidence of need for this additional regulation, and for this 
reason alone the proposal should be rejected. But Weyond this the proposal 
carries with it very clear and definite disadvantages, both from the standpoint 
of the carriers and the Government. Ever since the Board was created it has 
been hard-pressed in keeping up with the work already imposed upon it by the 
Civil Aeronauties Act. It has seemed impossible for the Board to secure suffi- 
cient appropriations to employ the personnel necessary for it to deal with urgent 
jroblems. The Board has found it particularly difficult to keep its docket cur- 
wnt with respect to new route cases and mail-rate cases. soth of these are 
important from the standpoint of the development of the industry, and the 
ihancial protection of the carrier and the Government as well. There is no 
reason to believe that the new Authority would have a better experience. To 
sive the Authority supervision over the financing of the industry would further 
impair its ability to do its work, for the assumption of this responsibility would 
plunge the Authority and its staff into issues even more complex and difficult 
than the Board has been dealing with up to now. Thus, it seems clear that the 
Authority would perform this needless new function at the expense of others, 
or would hamper and delay the financing of the industry at a time when millions 
fdollars must be acquired for new equipment and facilities. 

Another great disadvantage to the assumption of this power by the Government 


is the extent to which it can be employed to take over the management of the 
dirhines, 
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It is necessary to have clearly in mind the extent of the powers which w 
be conferred upon the Authority. Under the proposal, the Authority 
have: 

1. The power to determine whether any capital shall be raised by an ai; 
rier and, if so, how much; 

2. The power to determine the type of security to be issued, including 
matters $ as interest rates, voting and conversion privileges, etc. 

3. The power to determine the methods and terms of sale, including su 
matters as whether the issue should be privately placed or publicly offered, offer- 
ing price, etc. ; 

4. The power to determine the use to be made of the proceeds; and 

5. The power to issue supplemental orders modifying the provisions of prior 
orders concerning the security issue of the application of the proceeds. 

Even this brief summary of the powers which would be conferred upon the 
Authority gives a pretty clear indication of the extent to which control over 
the future growth of the airlines and the management of their affairs would | 
turned over to a Government agency if the proposal were adopted. But we must 
not ignore the broad scope of these powers, for it is there that the real danger 
in this proposal lies. The objection is not merely that these powers represent 
an extensive—and, we believe, unwarranted—intrusion into the management of 
the airlines. The objection is that the grant of these powers to a Government 
agency is contradictory to, and potentially destructive of, the basic philosophy 
of the Civil Aeronautics Act. 

To turn over to the Civil Aeronautics Authority virtually plenary contro 
over airline finances, as is proposed in this section, would be to forfeit to a very 
considerable degree the advantages of private initiative and competition in the 
airline business. The power to determine whether new capital is to be raised 
and how much—one of the powers conferred by section 309 (d)—includes the 
power to determine whether an airline shall expand, and how much it shall ex- 
pand. It includes the power to veto—and hence to direct—all of an airline's 
future planning. 

The power to determine the use to be made of the proceeds of a security issu 
another of the powers proposed to be conferred under this section, includes th 
power to determine what kind of equipment an airline shall run, and how much 
It includes the power to tell an airline that it must operate 2-engine equipment 
and not 4engine, or that it must operate piston-powered aircraft rather than 
jet aircraft. It includes the power to determine what maintenance facilities 
shall be built and where they shall be located, in short, what the airline may buy 
(of a capital nature) and what it may not buy. These are powers which Congress 
very carefully withheld from the Board when it passed the Civil Aeronautics 
Act of 1988. Not only did it not give the Board power over security issues, 
it specifically provided in section 401 (f) of the Civil Aeronautics Act that the 
Board could not attach any term or condition to an airline’s certificate which 
would “restrict the right of an air carrier to add to or change schedules, equip- 
ment, accommodations, and facilities for performing the authorized transporta 
tion and service as the development of the business and the demands of the 
publie shall require.” 

The power to determine the type of security to be issued, the methods by whic! 
it is to be marketed, and the terms and conditions, not only of the security but 
of the marketing arrangements, additional powers which would be conferred 
upon the Authority under the proposed section, includes the power to block, by 
design or ignorance, any financing by the carrier. If, for example, the Authorit) 
were to refuse to approve any type of security except common stock and the 
market would not absorb equity securities, the Authority would have effectively 
prevented the carrier from raising capital, no matter how badly needed. Yet 
the Authority would have no corresponding responsibility to provide capita! 
which might be needed, or for devising alternative plans which would not onl) 
be acceptable to it but would be effective in producing the capital needed. 

With all of these powers in the hands of a Government agency, the range with- 
in which private initiation and competitive forces could function would be severe- 
ly limited. Certainly, there are no areas where the benefits of private initiative 
and competition can be more marked than in the selection of new types of eqt!P- 
ment, the determination of the amount of service to be operated, etc., in otlier 
words, the very areas which would be subjected to Government supervision !y 
this proposal. 

It may be answered that the Authority would not have to exercise these powers, 
even though they are granted—that the Interstate Commerce Commission has 
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no understaken to dictate the types of equipment to be purchased, the amount 
of capacity to be operated, ete. Our reply is—if the power is not to be exercised 
it should not be granted. 


AGREEMENTS WITH FOREIGN GOVERNMENTS 


Section 802 (b) of the bill requires certain types of aviation agreements to be 
entered into by treaty. Three types of agreements are specified as follows: 

1, An agreement respecting the formation of, or participation of the United 
States in, an international organization for regulation or control of international 
aviation or any phase thereof ; 

9, An agreement generally granting to a foreign government or a foreign air- 
line a right or rights to operate in air transportation or air commerce, other 
than as a foreign air carrier or a foreign air contractor ; 

3, An agreement with a foreign government restricting the right of the United 
sates or its nationals to engage in international air transport operations. 

I will take these three types of agreements up in the order stated. It seems 
t) us that the requirement that an agreement setting up an organization of the 
iype described in the bill should only be entered into by treaty. We do not have, 
at the present time, any international organization which has the power actually 
to regulate or control international aviation. In our opinion, it would be most 
unfortunate if one were created. The International Civil Aviation Organiza- 
tion created by the Convention on International Civil Aviation performs exten- 
sive functions largely in the technical field. However, the job of ICAO is to 
coordinate the regulations and actions of its member governments dealing with 
civil aviation rather than actually exercising any measure of control. Even 
though its functions are thus limited, the Convention which established this or- 
ganization was properly ratified as a treaty. 

We believe also that the second type of agreement mentioned would most prop- 
erly be regarded as a treaty because the agreement referred to is one which 
generally grants to foreign governments or foreign carriers rights to serve its 
country. Thus it refers to a multilateral agreement rather than the customary 
hilateral agreements which have been relied upon to grant landing rights to 
foreign carriers. Surely, if the United States were again to consider a grant 
of landing rights to all foreign carriers whose governments are signatory to an 
open-end multilateral agreement this would be a matter which would call for 
all of the safeguards surrounding the execution of treaties. 

As to the third type of agreement, our view differs. We assume in making 
this comment that the third type of agreement referred to is the familiar type 
of bilateral agreement under which United States carriers are given rights to 
serve a foreign country, usually in return for a grant of similar rights to a 
foreign carrier to serve the United States. The agreement is described in the 
ill as one which “restricts the rights of the United States to engage in air- 
transport operations.” Actually, of course, a United States carrier under inter- 
national law has no right to engage in air-transport service to a foreign country. 
Rach nation reserves its sovereignty in its own airspace, and special permission 
lust be granted by the country for a foreign carrier to provide service there. 
Thus our standard bilateral agreement under which such permission is secured 
could be construed not as an agreement which restricts the right of an air car- 
rier to serve a foreign country, but an agreement which establishes the right of 
the United States carrier to serve the country subject to certain conditions. 
For these reasons we are not quite sure that the type of agreement referred to in 
the bill includes the ordinary bilateral agreement. 

Assuming that it does, however, we believe this type of agreement can sately 
e executed as a bilateral agreement without the necessity of complying with 
ile established treatymaking procedures. In the first place, there are a large 
lumber of these agreements—45 at the present time, I believe—that are con- 
‘tantly under review with respect to their administration and amendment, so 
that a heavy burden would be imposed upon the Senate in attempting to deal 
with these details. Moreover, even with the best of procedures, substantial 
lelays would be involved in the submission of the agreements to the Senate and 
the study of them by the Senators and their staffs. 

Of course, if it were necessary to incur these disadvantages in order to 
maintain the required supervision by the Congress over international air trans- 
portation, then these disadvantages would have to be incurred. However, we 

0 hot believe that it is necessary for the Congress to take this step in order 
0 maintain such supervision. These bilaterals authorize United States-flag 
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airlines to go to certain countries abroad. Congress has already established 
procedure under which the airline route structure abroad is carefully sux 
by the Civil Aeronautics Board, an agent of Congress. Its actions i; 
field are subject to review and revision by the President. Certificates of 
venience and necessity must be secured before the route can be flown. I; 

tion, Congress has maintained a direct check on the character and expa 

of our international air-transport system throughout its control over subsi 
appropriations. 

The agreements also permit foreign carriers to come to the United States 
Here again Congress has established a further check upon the entry of foreign 
carriers into the United States by requiring that each carrier receive a permit 
from Civil Aeronautics Board which, under existing law, may be denied ey, 
though there exists a bilaterial agreement granting the foreign carrier th, 
right to come to the United States. Such a denial has never taken place, but 
the established procedure does permit the Board to review as a matter of firs; 
instance the application of the foreign carrier even though a bilateral agree 
ment has been negotiated. For these reasons, it seems to us that Congress has 
made separate provision for consideration of the subject matter of the bilatera 
agreements and thus it is not necessary for it to go further and require th 
bilaterals and the amendments to them to be ratified as treaties. 


a 


rVised 


RAILWAY LABOR ACT 


Section 201 (b) (1) of S. 2647 would amend the Railway Labor Act, the basi, 
law governing the airlines, in certain respects. 

First, under the wording of the proposed section 201, the Railway Labor Act 
would be extended to cover every “air carrier’ as that term is defined in the 
Civil Aeronautics Act of 1954 (McCarran bill). This is a departure from th« 
present coverage of the act which bas been interpreted by the National Mediatio 
Board and the courts not to extend to those employees of air carriers based 
outside the continental limits of the United States and its Territories. In 1949 
the National Mediation Board upheld this industry’s view that title II of th 
act does not cover such employees. To extend the act to cover employees based 
abroad would bring this labor legislation into direct conflict with labor laws 
of foreign countries. In addition, as stated by the National Mediation Board 
in its 1949 decision : 

“To attempt application of the Railway Labor Act in a foreign country rather 
than the law of the country would be a challenge to its national sovereignty to 
govern within its own boundaries. In the United States we would rightly reject 
any attempt of a foreign government to apply its labor laws in this country.” 

Inasmuch as the Mediation Board’s construction of the present statutory 
language was upheld by the District of Columbia Court of Appeals in Air Lin 
Dispatchers Association v. National Mediation Board (189 F. 2d 685 (1951)), 
the airlines believe that the present phraseology appearing in section 201 of 
the Railway Labor Act regarding the scope of coverage of common ¢carriers by 
air should be retained. 

The second point we wish to make regarding the proposed amendment to 
the Railway Labor Act is that we have no objection to placing “air contractors’ 
under the jurisdiction of the statute, or to expressly extending it to cover car 
riers that might be in receivership or bankruptcy. However, we are opposed 
to the broad language purporting to bring under the jurisdiction of the act 
all companies or subsidiary organizations which are directly or indirectly owned 
or controlled by air carriers. As presently administered, the Railway Labor 
Act is applied to subsidiary activities that are directly related to the primary 
transportation function of air carriers. There are activities conducted b) 
airline companies, however, that are not directly related to the business of 
supplying air transportation. These activities are now, and should continut 
to be, excluded from coverage by the act. 

This same question was involved in a court case decided in 1950, Northwest 
Airlines v. Jackson (185 F. 2d 74). During World War II Northwest Airlines, 
at the request of the Government, undertook the work of “modifying” Army 
planes at its main base in St. Paul, Minn. The work began on a comparatively 
small seale, but rapidly increased in extent until the company employed in 
that work alone many times the number of employees who were employed in its 
regular commercial airline work. Furthermore, these services for the Govern- 
ment absorbed completely much of Northwest’s plant and equipment, and, in 
addition, utilized many extensions of its facilities which were created for the 
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specific purpose of enabling Northwest to perform these services. The Eighth 
Circuit Court of Appeals, when called upon to decide whether workers em- 
ployed by Northwest at this modification center were subject to the Railway 
Labor Act, held that they were not. The court stated that the Railway Labor 
Act was intended to apply only to transportation activities, and “that work 
which bears more than a tenuous, negligible, and remote relationship to the 
transportation activities.” The court held that the act does not apply to all 
work, regardless of its connection to transportation, merely because the com- 
yany carrying on the work includes carrier activities within its company func- 
tions. The language contained in the proposed section 201 of the Railway Labor 
Act would expressly override the court’s decision in Northwest Airline v. Jack- 
son. This would, among other things, create confusion and uncertainty in what 
has become a fairly stable situation. The airlines see no reason for amending 
the statute in the manner proposed. They would prefer to leave well enough 
alone, and for this reason are opposed to the language in question. 

Finally, we would like to point out with regard to this proposed amendment 
to the Railway Labor Act that it would continue in effect a situation that the 
airlines are finding increasingly difficult to contend with. This is the fact that 
the airline industry, unlike industry generally that is subject to the Taft- 
Hartley Act, is required to recognize and bargain collectively with unions repre- 
senting its supervisory employees. This has caused great hardship for the air- 
lines, and has created a serious administrative and safety problems. For 
example, a Station manager at a particular station of an airline is the official 
representative of the company there. He supervises all of the personnel at the 
station, and is in general charge of the administration of the company’s business. 
Yet, under the present provisions of the Railway Labor Act as interpreted by the 
Mediation Board, station managers may be represented by a union, and the air- 
ine concerned is required by law to bargain with this union. Maintenance 
foremen are another group which, according to the Mediation Board, under the 
Railway Labor Act are entitled to union representation for purposes of collective 
bargaining. These men supervise the employees who maintain the cCarrier’s 
aircraft, and while they do not hire and fire the personnel under them, they are 
empowered to so recommend. In view of the detailed governmental regulation 
of airline maintenance, and the strenuous efforts the airlines exert in maintain- 
ing the safety of their operations, they view with great concern a situation such 
as this, Which detracts from the authority maintenance foremen can eXert over 
the mechanics whom they supervise. The Mediation Board’s interpretations of 
the Railway Labor Act on this question are not only disquieting at the present, 
but they give the airlines great concern for the future. If this view regarding 
supervisory employees is carried to its logical conclusion, even the check pilots 
employed by all of the airlines to perform the all-important managerial re- 
sponsibiilty of maintaining pilot proficiency are not a part of management. 

It was because of problems like these that, in enacting the Taft-Hartley 
amendments to the National Labor Relations Act, the Congress dealt specifically 
with the question of supervisory employees, and provided that they should not 
be included within the same bargaining unit as the men they supervise, and, 
in fact, should not be granted bargaining rights under the law. For the same 
reasons, the airlines, just because they are under the Railway Labor Act, do not 
feel that they should be handicapped in the manner that they now are. They 
irge, therefore, that section 201 of the act be clarified by specifically excluding 
supervisors from the definition of those employees who are entitled to collective 
bargaining privileges under the act, and, in addition, that all reference to 
“subordinate officials” be deleted from the section. 


SAFETY REGULATIONS 


Title VI of the new bill, dealing with safety regulations, contains several 
letailed changes in the law to which we are giving further study. 
pared at this time to support two of the additions in this title. 

Section 601 (a), which currently directs the Board to promote safety of flight 
in air commerce, is amended by the addition of the words “and protect persons 
aud property on the ground from hazards resulting from air navigation.” We 
believe the mandate in the present law to prescribe safety regulations includes 
within its scope considerations of the safety of persons and property on the 
ground, so the addition of these words is unnecessary. However, because of 
(he great importance of this matter, it would be useful to add those words to 
uake clear beyond question the purpose of the safety regulations. 


47965—54 18 


We are pre- 





260 REVISION OF CIVIL AERONAUTICS ACT 


The second amendment which we support is the addition in section 60) 
of a proviso to prohibit differentiating the maximum gross takeoff weight 
for particular types of aircraft solely because of a difference in the traflic 
ried or service to be provided. This addition is a sound one because the miaqxj. 
mum weight at which the aircraft is airworthy is not related to the nature of 
its contents. The significance of this proviso is particularly pertinent to the 
safety of persons and property on the ground. Their safety lies in the pre 
cautions exercised to assure the airworthiness of the aircraft without regard j, 
the nature of its cargo. If an aircraft meets adequate safety standards ony 
if loaded with not more than 10,000 pounds, it makes no difference whether 
those 10,000 pounds consist of mail, freight, or passengers. The addition js 
sound one and we urge its inclusion in any revision of the act adopted by 
committee. 


D) 
inits 


be 
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AUTHORITY FOR SAFETY MEASURES 


Section 1101, appearing on pages 161 and 162 of the bill and pages 186 and 187 
of the comparative print, would bring into the Civil Aeronautics Act a new and 
wise addition clarifying the power of the air carrier to take reasonable meas- 
ures necessary to assure safety. There should be no legal doubt about the right 
of the carrier to take steps reasonably necessary for that purpose. These may in 
clude directing passengers to occupy specified places in the aircraft, or disposing 
of property on the aircraft, including casting the property overboard, as the 
interests of safety may necessitate. Because the safety of the passengers should 
receive first consideration, the statute should make clear that steps taken to 
assure that safety are legal. 


DECLARATION OF POLICY 


We have reviewed carefully the proposed changes in the declaration of policy 
now in the Civil Aeronautics Act. In reviewing them we followed the following 
general approach. The declaration of policy now in the Civil Aeronautics Act 
has guided the administration of the act for the past 16 years. The progress 
of the industry under that policy has been outstanding. We have discussed it 
at length before the committee and Senator McCarran in his testimony dealt 
with the subject extensively and with great clarity. The industry’s progress 
having been so outstanding, the congressional policy under which that progress 
was made should not be changed unless the necessity for changes is firmly estab- 
lished. 

In reviewing the changes, we were not convinced of the necessity of any of 
them, except those dealing with air contractors. Changes dealing with that 
subject seem to be necessary because air contractors are now to be regulated for 
the first time, and their regulation was not contemplated in the policy establish: 
in the Civil Aeronautics Act. For this reasons the committee may wish to estab 
lish the general policies which should govern the regulation of contract carriers 
In our opinion, two general principles should govern. As I have previously 
stated in discussing contract carrier regulations, the Interstate Commerve (om 
mission has taken the position that the purpose of contract carrier regulation is 
to provide protection of the established public carriers against destructive co! 
petitive action by contract carriers who have no public service obligations. It 
seems to us that if a policy is to be stated with respect to contract carriers, this 
should be the policy. On the other hand, the Interstate Commerce Commission 
has recognized the need of some shippers for the specialized type of service which 
the contract carrier can provide and the common carrier cannot. This being the 
case, the general policy of Congress should be directed toward the meeting of 
these specialized needs by economically sound contract carriers on whom those 
shippers can rely. With these exceptions we believe that the declaration of 
policy now in the Civil Aeronautics Act should remain as it is. 

This concludes our testimony with respect to S. 2647. Our testimony has been 
unduly long, but I hope the committee will recognize the fact that we were deal- 
ing with a bill of great importance in the air transport industry and dealing with 
issues which could have constituted a dozen separate bills. 

With your permission, Mr. Chairman, we will submit, prior to the close of the 
hearings, a further memorandum dealing with the detailed drafting changes 
which we have to suggest. 


Senator Scnorrret. You may proceed to elaborate on it in any man- 
ner that you desire, sir. 
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Mr. Turron. At the outset of my testimony, Mr. Chairman, we, the 
certificated airline industry, want to pay tribute to Senator McCar- 
ran, not only for his efforts over the past many years in developing and 
sponsoring sound aviation legislation, but for his proposal which 
ctands before the committee today. Senator McCarran was the spon- 
sor of the original Civil Aeronautics Act which did the industry great 
sood and produced a great industry. He has been either the sponsor 
or an active supporter of all civil aviation legislation since that time. 

By his study of our industry he has kept up to date with its rapid 
yvrowth so that it has been possible for him to deal with legislation 
and proposed legislation in the public interest as it affects civil avia- 
tion. 

While, as our statement will indicate as we go along, the industry 
does not favor all parts of S. 2647, and we will oppose some parts of it, 
we are grateful to Senator McCarran for bringing up this Seialetion, 
so that those issues can be argued out and disposed of. 

Before discussing the detailed provisions of the legislation, I would 
like to discuss for a moment the progress of the industry as it has been 
made under the Civil Aeronautics Act of 1938. An important meas- 
ure of the growth of the air transport industry is the increase in the 
number of passenger revenue-miles operated; that is, the number of 
miles which paying passengers were carried. The passenger revenue- 
miles operated by American-flag carriers on domestic and interna- 
tional routes increased from a half billion in 1938 to 18 billion in 1953. 

This is an increase of more than 33 times. 

The number of seat miles operated, which represents the number 
of seat miles offered for sale to the public, increased from a little over 
| billion in 1938 to almost 29 billion in 1953. This is an increase of 
most 26 times. 

The number of passengers carried increased from 114 million to 


more than 31 million. For every passenger carried in 1938, the cer- 
tificated airlines in 1953 carried 19. 

Cargo transportation increased from 214 million ton-miles in 1938 
to253 million ton-miles, practically, in 1953. 

The total airline revenues from traffic other than mail increased 
from $33 million in 1938 to more than $1 billion in 1953. That is a 
thirty-three-fold increase 

During this time the total number of airplanes in use by certificated 
airlines increased from about 300 to 1,300, an almost five-fold in- 
crease. The number of certificated airlines has increased from 22 to 
0). Miles of authorized airline routes have increased many times. 

I brought maps, Mr. Chairman, which tend to graphically illustrate 
the peeere of the air-transport system under the Civil Aeronautics 
Act of 1938. That shows the airline system as it was in 1938, the 
mestic airline system. That was the trunkline system as it existed 
len. 

You will notice in Alaska there were no airlines as such. Bush op- 
‘rators operated in that Territory, but there were no established air- 
lines, 

The same thing was true in Hawaii and Puerto Rico. 

Now, this is the air-transport system in the continental United 
“tates as it exists today with trunkline feeder lines and cargo lines 
shown on it. Note the great change which has taken place in Alaska, 
vhere the Civil Aeronautics Board and the Alaskan carriers have 
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been working on those developments since 1938. Extensive servic: 
offered in the Hawaiian Islands as well as in our possessions in t} 
Caribbean. Thus you have graphically illustrated, as far as 
domestic and intraterritorial service is concer ned, what has been 
complished in terms of developing airline service for the public. 

Now we come to the international service on this chart. 

Senator ScriorpreL. By way of query, you have supplied also a stor) 
of progress under regulation here which of course will be made a par 
of the record by reference, and it will be available to all members of 
the committee. 

Mr. Treron. Yes, Mr. Chairman. Thank you for pointing thai 
out. We will furnish those to all members of the committee as thy 
charts which will be presented here today in our testimony. 

Now we have the international system as it existed in 1938. You 
will notice 1 tiny, short route into Canada—rather, 2 short routes int: 
Canada, a very bare route into the Caribbean and Mexico and South 
America, with the very bare beginnings of it existing in 1938. Ther 
was no transatlantic service and no South African service. That was 
the air transport system as it existed then. 

Now we show the American-flag air-transport system as it exists 
today, our international air-transport system with extensive route: 
into the Caribbean and South America, through Europe and the 
Near East and Far East, down to Africa and Australia. 

The routes of one carrier meet in the Far East to form an American 
flag, around-the-world service that has been placed into effect und 
the Civil Aeronautics Act of 1938. 

The new map does not show one existing feature which is important, 
and that is the vast amount of foreign competition in addition t 
those services which form the transatlantic, transpacific, up-from 
South America and even up-from-Australia flights. 

Senator Scuorrren. This shows only, as I understand now, tli 
international air routes of the United States of America carriers? 

Mr. Treron. That is exactly right. The foreign carriers are n 
shown. 

Thus you have graphically set forth the progress that has bee 
made under the act in terms of the development of the routes and tl 
progress of the public service as far as the air-transport industry is 
concerned. 

Senator McCarran, in his statement, set forth at length additional 
facts with reference to the progress of the industry, which I will not 

attempt to duplicate here because they were stated better than I could 
state them. 

One element, however, that I do want to stress is the extent to whic! 
the airlines of the United States under the Civil Aeronautics Act have 
created an air-transport system. Our airline industry does not con- 
sist of a group of isolated airlines, either in the domestic or in the 
international field. It consists of an interlace system which is de 
signed to give a good public service. For example, you can start out 
in almost any small airline city in the United States and buy a ticket 
on any airline going to any one of the 551 points served by airlines i! 
this country. ‘You can check your baggage through. You can rely 
upon that ticket being rec ognized wherever you go. 

As far as passenger service is concerned, that is also true with < 
spect to the international airlines. You can buy a ticket in Grand 
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Island, Nebr., for New Delhi and you buy 1 ticket, you receive 1 bag- 
sage check and that is it. The same sort of system exists with respect 
ro cargo, and in that respect I feel quite certain that the airline serv- 
ce is unparalleled by any form of transporation. You can send a 
shipment from any airline point in the United States to any other 

r line point in the United States on a single bill of lading, « ‘alled an 
‘ir bill. That will be issued by the first airline even if it moves on 3 
or 4 airlines to its destination. That will be handled without any 
ies r fuss on the part of the consignee or the shipper. 

The same thing is true of our international service. You can send 
n international freight shipment from any small town or large town 
n the United States to any place served by a scheduled airline, in the 
free world, and have that shipment go on a single bill of lading and 
have the carriers from that point on handle the routing of the traffic 
and the distribution of the revenue and the delivery of the shipment. 
¥ That system is the result of a vast number of interline agreements 
, between the domestic and foreign carriers which the Civil Aeronautics 
Act sought to authorize and: did authorize. Those agreements are 
filed with the Civil Aeronautics Board and are approved by them. 
[hey have provided, in our opinion, the finest of public service in 
terms of convenience for passengers and shippers. 

[ should mention also that all of our tariff rates and traffic conditions 
for our passengers in the domestic service are stated in a single pub- 
lished tariff which is easy to handle by the traveling public. All of 
our cargo rates are published i in a single tariff and shippers can have 
the advantage of air-transport service without thumbing through 
piles and stacks of tariffs, which has plagued the surface-transporta- 
tion service. 

As against this growth and public service we think this bill should 
le reviewed in view of the great progress made under the Civil Aero- 
nautics Act as it stands and we think that changes in that act should 
ve very carefully considered before they are made. We start out, I 
believe, on the basis of this record with a presumption, a presumption 
in favor of the Civil Aeronautics Act. 

In the discussion which follows I have made no effort to deal in 
letail with each particular change which has been made in the bill, 
because there are a great many of them. I have endeavored to divide 
the legislation into the major policy issues that it raises and on the 

basis of the study that we have made, both before and since this bill 
was brought up for consideration, to give the committee our best 
judgment. on the wisdom or unwisdom of adopting the particular 
polic ‘y concerned. 

The first of the policies that comes up in the legislation i is the pro- 
posed change in the organization of the civil aviation agencies of the 
Government. At the present time we have three agencies of the Gov- 
ernment that are ee and directly concerned with the regulation 
ae promotion of aviation; the Civil Aeronautics Board, a 5-member 
board which, very generally and very briefly, deals with the quasi- 
legislative and quasi-judicial functions relating to civil aviation. It 
has often been regarded and is an agent of Congress. The operating 
functions, the functions of operating the airways, building the air- 
ports, enforcing the regulations, are vested in the Secretary of Com- 
merce and exercised by the Administrator of Civil Aeronautics under 
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the Secretary’s general supervision. Under present organization yoy 
have that division of the functions in those two agencies. 

I should mention, as I forgot to mention, that the Board, in adqdj- 
tion to its quasi-legislative and quasi-judicial work, also is responsible 
for the investigation of aircraft accidents. 

The new bill would change this organization by vesting all the avia- 
tion functions now in those 3 hands, except accident investigations, jy 
a single quasi-judicial and quasi-legislative authority of 7 men. It 
would create, in addition to the Authority, an Executive Director of 
the Authority who, it is expected, would carry out the administrative 
and operating functions of the Authority, but under its general super- 
vision. The actual accident investigation function would be exercised 
by the Civil Aeronautics Board. 

First I would like to talk about this Civil Aeronautics Authority. 
the functions vested in the Civil Aeronautics Authority. We have 
given very careful consideration to the question of organization be- 
cause needless to say it is a matter of tremendous importance to the 
airline idustry, the organization which has the job of doing the regu- 
lating. It is our conclusion that the new organzation proposed should 
not be adopted. Our thinking goes as follows: The present organiza 
tion is working, in our opinion, reasonably well. It is carrying out 
the functions that are asigned to it under the statute and is, in our 
opinion, doing that job well. To be sure, from time to time individual 
airlines or the Transport Association will have occasion to criticize the 
Civil Aeronautics Board or the Civil Aeronautics Authority pretty 
vigorously, and I take it that that is going to continue. However, 
we are not at all sure that a change in organization would eliminate 
the necessity in the future of making any criticism. It is our belief 
that the organization is working and thus we see no need for a change. 

On the other hand, we have some concern about the effect on the 
civil aviation industry of the change itself—that is, the change of 
organization as proposed in the legislation—because any of us who 
have witnessed or participated in an elaborate Government reorgan- 
ization of the kind proposed here realize the effect that that has upon 
the carrying out of the functions of the agency being reorganized. 
For a substantial period of time the agency must direct a major part 
of its attention to its organization and thus lay aside for a moment 
the substantive questions with which it is going to be faced. There 
will be a substantial period here, thus, where a regulation of the indus- 
try and the conduct of the operating functions of the Administrator 
would be delayed and hampered while the organization was being 
perfected. 

In addition to that, I think a change of agency principles and 
policies of the agency which went before are, to be sure, always 
subject to change, many of them interpretations of the statute as far 
as the methods of doing business that have been established for a long 
time on which airlines, and other parts of the civil aviation industry 
have tended to rely and thus became subject to change and introduced 
un element of uncertainty into the industry which we think would not 

be good. 

For those reasons we believe that the proposed organization as far 
as the Authority is concerned should not be agreed to. 

Now, as to accident investigation for which an Air Safety Board of 
five members is proposed to be created by the new bill, since 1940 the 
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Civil Aeronautics Board has been the agency charged with accident 
investigation. It is generally recognized, I believe, that the Civil 
Aeronautics Board has done a good job in its accident investigating 
function. Senator McCarran, in ee this provision, made the 
point that it was of great importance to the civil aviation industry 
that we have independent, impartial, and highly competent accident 
investigation with full publicity of the results of the investigation. 
With those principles as stated by Senator McCarran, the industry 
is in complete agreement. That is good. We agree to that not only 
because of the reasons he stated, but also because the air transport 
industry’s continued success depends upon the confidence of the public 
in the air transport industry and if it begins to appear to the public 
that there is some mystery about this, then that confidence will begin 
to wane. It is in our interest to have accidents investigated well and 
publicly. 

However, we feel that the Civil Aeronautics Board has been doing 
this well and it is in a position to continue an impartial accident 
investigation. 

Thus we would recommend that the Air Safety Board proposal not 
be adopted. 

Senator ScuorrreL. When you switch to another subject, would you 
mind giving us the new page on which you are talking? 

Mr. Treron. I will be glad to do that. 

The next major issue of policy dealing with the economic regulation 
of contract carriers by air starts on page 10. 

The proposed legislation contains provisions for the economic regu- 
lation of contract carriers. No such regulation is contained in the 
present law. Before starting to discuss the merits of the contract 
carrier regulation, let. me make clear the three classes of carriers who 
will be involved in my discussion this morning. 

There is the scheduled common carrier by air. 

There is the irregular carrier, who is also a common carrier. 

Then there is the contract carrier, which I propose to discuss at 
this time. As the committee knows, in general the common carrier is 
regarded as the carrier that makes his services available to the pub- 
lic to the extent of his facilities, and is forbidden to discriminate 
against them or to refuse to accept shipments or traffic that is pre- 
sented to him by the general public. 

The contract carrier, on the other hand, is an offshoot of the private 
rig Historically the private carrier was one that hauled traffic 

that he owned himself. That broadened slightly and included the 
carrier that hauled traffic which he did not own but he did not make 
his services available to the public generally because he served only a 
few shippers. As the concept of contract. carriage has developed in 
our transportation laws, particularly the Federal law dealing with 
contract motor carriers, the contract carrier has been regarded as one 
who serves but a few shippers and who provides a specialized service 
for them. The contract carrier by air is not covered under any 
economic regulation. 

In the Motor Carrier Act and in the act dealing with water car- 
riers, they have been regulated for some time, and the principles of 
their regulation have been worked out in some detail by the Inter- 
state Commerce Commission. The general principle lying behind 
th economic regulation of the contract carriers has been stated to be 
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the protection of the common carrier as against the contract carrier 
who does not make his services available to the public but can pick 
and choose his traffic as he sees fit. 

The best statement of that, and it is very brief and I will read jt. 
is made by Joseph Eastman who was long a member of the Interstate 
Commerce Commission and was at one time the Federal Coordin: ator 
of Transportation. I quote from his statement: 

These private and contract carriers might be ignored if they did not have 
a tendency to demoralize or impair the system of common carriage which under- 
takes to serve all alike and is of prime importance to the country, For example, 
private carriers are assured of a large tonnage of which they cannot be deprived, 
but they may also have some available space, particularly on return trips, 
which they can use for nonproprietary tonnage. In order to fill this space, 
which they regard as a byproduct, they may make special rates below the 
level which common carriers find necessary, with the result that important 
parts of the business of the latter are unsettled, depressed, and demoralized. 

The contract carrier may differ from the common carrier only in the fact 
that he undertakes to skim the cream of the traffic and leave the portion which 
lacks the butterfats to his common-carrier competitor. Obviously such opera- 
tions can have very unfortunate and undesirable results. 

Now, the proposed regulation in the bill before the committee 
follows closely the motor carrier regulation as it applies to contract 
carriers by motor. It requires them to get a permit before they 
can op’ ate as contract carriers. It subjects their rates to regulation, 
require. them to report on their operations as common carriers have 
to. The regulation is less severe than on the common carrier. The 
contract carrier need only prove, for example, that his services are 
not adverse to the public interest, while the common carrier has quite 
a contrary burden of proof in that he must prove that his services 
meet a public need. 

In the regulation of rates of the contract carriers, they are also 
less severely regulated than the common carrier. Thus the ae 
tion has been set up to accomplish the purpose referred to here by 
Mr. Eastman, the avoidance of unregulated contract carriage dam- 
aging the common-carrier system. 

The further reasoh for the regulation of contract carriers under 
the Civil Aeronautics Act is that at the present time there is no 
regulation at all so that if a carrier, if a person owning an airplane 
wishes to start in the business he can start without any regulation 
at all, start into competition with common carriers ‘taking such 
trips, usually ¢ cargo traffic, that he desires, leaving aside that traffic 
he does not want “and thus drain away traffic on which the common 
carrier must depend for his existence, the common carrier who is 
bound by its certificate and bound by the common law to maintain 
a public service always open to the public and whose facilities are 

always at the demand of the public. 

In the civil aviation field it is also particularly important that 
the contract carrier be regulated in the international field. In dis- 
cussing’ this subject T will divide that field into two classes of car- 
riers. One is the American-flag contract carrier who operates 
abroad. 

The other is the foreign-flag contract carrier who seeks to come 
here. At the present time, as I have said, there is no statute that 
prevents an American-flag contract carrier from operating in com- 
petition with the common carrier as he sees fit in the international 
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field as in the domestic field. If he owns an airplane and can secure 
traffic he can participate in the business and set his own rates and 
does not have to publish those rates or do anything else that the 
common carrier has to do. 

[ have indicated from the map that I showed the committee a 
moment ago the Civil Aeronautics Board has laid out, and issued 
certificates to place into operation, a very elaborate international 
air-transport system operated by common carriers. Those certifi- 
cated routes were very carefully laid out. They were based upon 
the total economics of running the air-transport system as it was 
laid out. In many instances it is necessary, in order to maintain 
that international air-transport system, to give a subsidy to those 
who are operating it. The position of the contract carrier in the 
international field, notwithstanding any careful development of the 
system, is to start out without help or hindrance from anyone and 
take a portion of the potential traffic which served as a basis for 
the international route granted to the certificated carrier by the 
United States. Thus it is important that the Board which has the 
regulatory power over the common carrier have regulatory power 
over the contract carrier in order that the Board can adjust the 
competitive impact of contract carriage upon both domestic and 
international common carriers. 

As far as the foreign-flag carriers coming te this country are con- 
cerned, the same thing is true with one exception, and that is before 
they can come into this country, being a foreign carrier, they must 
get the permission of the Civil Aeronautics Board. However, the 
outline of regulation which can be imposed upon him is not stated 
in the statute, and thus the Board has been given no guidance by 
Congress as to the extent to which the foreign-contract carriers should 
be regulated, if at all. 

I have covered this rather important subject very briefly, but it 
seems to us that in view of the present inequity and in view of the 
competitive impact upon the common carrier which is permitted by 
the situation, the contract carriers should have imposed upon them 
the regulation of the sort proposed in this legislation. The regula- 
tion of contract-air carriers is supported by the precedents already 
established by Congress. The policy we recommend here has already 
been agreed to in the case of motor carriers and water carriers which 
presents almost the same situation you have here. 

I was interested to note that the Transportation Association of 
America, who testified before this committee last week sometime, 
endorsed the idea of regulation of contract carriers by air. That 
association represents all forms of transportation and the shippers 
and investors and all others who have an interest in transportation, 
and thus their views, it seemed to me, are of particular importance. 

Our statement includes a fairly detailed outline of the principles 
of regulation which should apply to contract carriers. I will not 
attempt in this brief time to go over those in detail. However, I 
can say this, that the regulatory measures that we propose are guided 
iirst by the regulation which has been imposed already by the Con- 
gress under the Interstate Commerce Act, and secondly, by the gen- 
eral policies as stated by Mr. Eastman in the matter that I quoted— 
the necessity of protecting the common carriers against unfair com- 
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petition and at the same time making the contract carriers available 
to perform the specialized service which he can perform and which 
in the usual cases in the past at least could not be performed effec- 
tively by the common carrier. 

Now, Mr. Chairman, I would propose to discuss the other class of 
carriers that I mentioned, irregular common carriers. The statement 
on that point starts on page 33. 

On this subject I would propose to spend some time in discussion 
because the issues as to the large, irregular carriers, have been muc! 
discussed in Congress and much discussed in the public. It is ow 
hope that the committee study of it will result in a careful demonstra- 
tion of the facts as they relate to this very vexed problem and will 
result in enacting the legislation which will properly deal with the 
problem. The industry endorses the proposal made in S. 2647 by 
Senator McCarran. We believe that he has developed an effective 
statutory method of providing for the development of irregular car- 
riage in the United States without the evils which have flown from 
the present virtually unregulated character of this phase of the 
industry. 

I should say that the controversy as it has developed has not actually 
related to irregular carriage as such. It has related to the pei 
formance of route type of ‘scheduled services by those carriers why 
are authorized or hold an exemption permitting them to conduct irreg- 
ular services. So that most of the references made hereafter in my 
discussion will not actually relate to irregular carriage but will relate 
to a competitive situation which has resulted by the performance 
of scheduled service by those whose operations are authorized, under 
the Jaw, to conduct an irregular service. 

The problem i is set up pretty much as follows: At the present time 
there are 55 certificated common carriers by air in the domestic and 
international fields. They have gone through the process of getting 
a certificate after the hearing in which they were forced to demon- 
strate that their service was needed and that they were fit to conduct 
it. Thereafter they Kad to comply in detail with the law as it applied 
to a certificated carrier, the making of reports, the filing of tariffs, all 
of the public utility regulation which has been imposed upon common 
carriers by air have been followed by that group. 

At the present time there is another group conducting similar 
scheduled services without having gone through that regulatory proc- 
ess. And the result has been a competitive inequity which has 
resulted in the hot controversy that has raged in the past couple of 
years. The inequity of regulation was highlighted by Senator 

cCarran when he was before the committee. He characterizes the 
problem appropriately when he pointed out, and I quote: 

* * * We cannot have an industry half regulated and half unregulated * * * 
Since competition exists between the “scheduled” and “nonscheduled” airlines, 
the Government should not take sides in the matter by giving special treatment to 
either one of the competing groups. 

Now we have the situation as I described. The question is how did 
it come about? I have already described it to some extent, the process 
which resulted in the Civil Aeronautics Act and its limitations and 
regulaticns on common carriers by air. 

The industry, in 1938, was in a chaotic financial condition. The 
public service being provided was not good. Many events fully 
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described in Senator McCarran’s testimony led up to several con- 
Jusions by the Congress at that time. They regarded air transporta- 
tion as a public utility and decided to impose public utility regulation 
upon it. They required approval by the Government before entry 
nto business, severe regulation of rates, publicity of tariffs, the 
filing of reports, the supervision of systems of accounting, the whole 
system of public utility regulation was imposed upon airlines. It 
was concluded that that regulation was required on this industry in 
order to make it as useful in the public interest as it should be. 

Senator ScrorrreL. Is there anything peculiar about air transpor- 
tation, either of passengers or commodities, that does not lend itself 
in the overall to the same type of public utility regulation or to the 
surface transportation, or water transportation 4 

Mr. Treron. There is no characteristic of air transportation that 
should differ it from the ordinary, common carrier public utility 
type of regulation, the type of regulation which applies to all types 
ofcommon carriers. It applies to the railroads with their heavy invest- 
ment. It apples to the electric companies with their heavy invest- 
ment. It apples to the motor carriers, also public carriers, with their 
reasonably modest investments, and applies to air carriers who fall 
somewhat in between the motor carriers and the railroads as far as the 
character of their general business is concerned. 

| would feel sure that there is no reason for differentiating air 
transportation from the other public utilities that have been regulated. 

‘The keystone of this regulation is the certificate requirement. Under 
it, and before authority to operate may be granted, an applicant must 
show a need for service, in the public interest, and a fitness and ability 
to operate the service. 

That system worked as it was supposed to work, and the industry 
developed in a fashion which TI have described. It was a successful 
requirement. It stabilized the industry. It brought them out of the 
haos they were in before; it brought them into position where they 
were able to make real contributions in World War II, not onlv to the 
military services but also to the normal civilian traffic during that 
war, | 

After the war the Board launched a number of experiments de- 
signed to explore the possibilities of further developments in new 
types of air-transport service. There was a period of experimenta- 
tion at that time. At the same time they were launching on a pro- 
gram of vast expansion in the scheduled network, as is indicated by 
the map I have shown. They were reviewing the operations of the 
arfreight forwarders to determine the contribution they could make 
to the air-transport system, and authorized a large number of them, 
39 as I recall, to operate in the business. They examined carefully 
the contributions that all-cargo carriers could make to the air-trans- 
port business, and in the process of that certificated 3 all-cargo car- 
tiers in the domestic field and later 1 or more others in the interna- 
tional field. 

In addition to that, they have provided experiments in irregular 
carriage. Long before the Board had had an exemption regulation 
which was designed to cover the small fixed-base operators, of which 
there were 2,000 in the country then and probably 2,000 at this time, 
because the fixed-base operation is the oldest form of air-transport 
development in this country. It is a somewhat specialized operation 
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located at a field, and it is a truly irregular operation. They go 
wherever they have traffic to go. The Board had exempted them, as 
the statute authorized them to do. 

After the war the nonscheduled irregular regulation exemption 
was seized upon by a number of those who owned aircraft in an 
effort to start into the air-transport business on an irregular basis 
with large aircraft. The Board permitted the regulation to be utilized 
for that purpose, though obviously it had not been drawn with that 
in mind. The arguments thereon ran through 1946 and 1947, and 
this was carefully investigated by the Board and it came to the con- 
clusion that experimental services in large transport airplanes would 
be useful if they were designed to create a new segment of the industry 
which would be devoted to nonscheduled or tramp operations. Some 
of the nonscheduled carriers have criticized the use of the words 
“tramp operations” in their connection, but it is really a pretty dis- 
tinguished name in the merchant marine tramp operations and goes 
all of the world. That was the contemplation of the Board in de- 
veloping this new experiment. The operators were to pick up traffic 
where they could get it. That was to be an experiment of the air- 
transport system that was developing at the same time under the 
certificates of convenience and necessity. That was the purpose of 
the exemption. 

Since that time, however, the Board has been very largely occu 
pied in attempting to have those who took advantage of the non- 
scheduled exemption restrict themselves to running nonscheduled 
service. The tendency has been on the part of at least a portio1 
of those who took adavntage of the exemption to use all methods 
at hand in order to run a regularly scheduled service between major 
cities in the United States and abroad. Instead of proceeding to 
develop the experiment as the Board had laid it out, the tendency 
was to drift into the field already occupied and under regulation by 
the Civil Aeronautics Board of scheduled service. 

The irregular carriers thus were offered an opportunity to develop 
a brand new phase’of this business, a phase of business that may 
yet be developed. Instead they took the easy way and sought to get 
into a class of operation which already had been rather elaborately 
developed, which the Board had intended, at least, to continue under 
certificates of convenience and necessity. That is the way that we 
reached our present situation in which you have one class of carriers 
heavily regulated, another class of carriers running substantially 
similar services in terms of regularity of their operation, but operat- 
ing substantially unregulated. 

Consequently, this being the situation with which we are being 
faced, it seems to me that in examining the problem, the basic problem 
that the committee has before it is whether the type of regulation 
laid down and in the act, the public utility regulation laid down in 
the act for common carriers, is good or it isn’t. It seems clear that 
you cannot reach the conclusion that it is good for one class of carriers 
but not good for others doing substantially the same thing. 

Senator Scnorpre.. You are speaking now, of course, as I under- 
stand it, of the present measure that we have, and not the proposed 
amendment ? 

Mr. Treron. That is right. 

Senator Scnorrret. I want to make that clear for the record. 
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Mr. Tieton. That I think is the problem. I am convinced, and I 
think the facts as they appear will convince the committee that regu- 
lation is a good thing; that it has brought many benefits to the United 
States that cannot be abandoned. 

The first reason on which that statement is based is one that was 
stated in his testimony by Senator McCarran and from which I will 
quote: 

sut the greatest contribution the Civil Aeronautics Act made to safety was, 
in my Opinion, the entire pattern of economic regulation aimed at creating a 
financially sound industry, operated by companies of good character and integrity. 
Safety regulation alone cannot make an industry safe if its financial condition 
is so poor that it is tempted to conserve funds by slighting maintenance, training, 
equipment purchases, or other safety essentials. All the safety regulations in 
the world will not make an airline safe if its management is irresponsible, or 
contemptuous of regulations. Not even an army of inspectors could produce 
a good safety record if the industry was so poverty stricken that precautions 
ould not be taken if they cost substantial sums of money. 

Now that is a statement of the first reason why I think regulation 
is good and has been good and will continue to be good. The regu- 

ation which had been ‘applied to the industry has, in addition, devel- 
a a good public service. 

Leaving airlines aside, it has developed a good public service. May 
[ look at that domestic route map for a moment? I would like to 
refer to this again as I did before on this particular point. As you 
can see, underlying that the original air-transportation system as far 
as the domestic territory is concerned is shown as it was in 1938. 
Under the regulation that the act provides, those routes were de- 
veloped. Actually, you cannot see on that map the routes that have 
been developed because it does not show directly paralleling competi- 
tion. There are 4 carriers between New York and Chicago and 2 
between New York and Miami and so on all the way across the 
country. In addition it does not show interchanges of equipment 
which produces the same effect as far as the passenger is concerned 
as a through route. There are 12 interchange agreements which 
interlace back and forth across the United States. 

From a public standpoint it seems to us that regulation has done 
a good job. It has produced a good air-transport system. 

Without getting the chart out again, I will refer to the international 
system as well, which is a very elaborate and very well-worked-out 
system designed to take care of the public interest in transportation, 
to take care of the postal service and to take care of the national de- 
fense. All those objectives have gone into the development of this 
system and it has been good. It has resulted in developing the United 
States system to be the best in the world. We have the finest airplanes. 
We operate more service. We give more highly concentrated service 
to more people in the United States than air- transportation systems 
lave given to the people any place else in the world. 

Senator Sonorrret. How. have your rates been? Have they 
shown a downward trend? 

Mr. Tieton. Our rates have shown a steady trend, I think you 
would say. Our rates have varied in the first-class standard service. 
They are up slightly from 1941, notwithstanding the fact that the 
general cost of living and the general level of prices has gone up 90 
percent. By developing faster planes and building up a “volume of 
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traffic, we have been able to hold that standard of rates at slightly 
above 1941 rates. 

In the coach service we have offered some 5 million passengers an- 
nually a service at substantially less cost than we offered in 1941, not- 
withstanding that same increase in prices. The air-transport industry 
is proud of its record of being able to hold the prices at a reasonable 
level, notwithstanding increases in wages and other expenses that they 
have to pay . 

Senator Smaruers. In that connection, would you make some re- 
marks about the size of the subsidy which the Government has been 
paying? Has that been increasing or decreasing, that is, the total 
amount ? 

Mr. Treron. The total subsidy has been increasing during the years 
that the subsidy has been separated from mail compensation, and the 
figures are available since 1951. 

The subsidy has been increasing as the extent of service has bee: 
increasing. 

For example, you find the domestic trunkline system decreasing 
very sharply from $10 million when those subsidies were first made 
down to the current figure of about $3 million with 10 of the domestic 
trunklines receiving no subsidy at all and 3 of the smaller ones stil] 
receiving subsidy. 

On the other hand, the subsidy for the local-service carriers which 
were a new development just starting since the war, has been climb- 
ing so that the figure for them is considerably higher than it was 
immediately after the war. 

In the international field the subsidy is also increasing above what it 
was either before or shortly after the yar. Because it was after that 
time that most of the development of the international service as set 
forth—and it would be useful at this moment to have that interna 
tional map. It has been since the war that most of that service on the 
overlay which is overlaid above the red has been developed. As a 
result of that the subsidies with respect to international service have 
increased substantially since that time. We hope that both in the 
case of the local-service lines and in the international carriers we 
can have a development which parallels the domestic trunkline sys- 
tems which were at one time subsidized. They have developed their 
business up to the point where they do not need it. We are driving 
in the direction of having that same thing happen with the local-serv- 
ice lines and the international lines. The international lines present 
a somewhat different problem in view of the fact that they compet: 
pretty constantly and in a very elaborate way with a large number of 
foreign-flag carriers, usually government owned and also subsidized, 
who are permitted to conduct their operations with lower wage rate: 
than we have to pay and sometimes with lower safety standards as 
well. 

So that the progress of the international airlines toward complete 
elimination of subsidies has, in my opinion, been blocked by that 
condition. But through the development of the coach service for 
example we hope to get subsidies down as much as possible. 

Senator Smaruers. Do you see any connection between the in- 
crease in the subsidy and the lowering of the passenger rate? Is there 
any connection between the two? 
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Mr. Treron. I would say not. As far as the trunklines are con- 
cerned in the domestic territory and their level of rates, they main- 
tain pretty much set levels of rates for all domestic operators. And 
subsidy of course is eliminated. 

As far as the local-service lines are concerned they maintain their 
rates at a level designed to attract business. They are in a developing 
stage where developments in that class of traffic are difficult, and 
they get them as high as they can and still maintain a good flow of 
tralfic so that it just does not have anything to do with the subsidy 
pic ture. 

In the international field the development of coach service which 
our international carriers have been trying to do for some years, the 
effect of that in their opinion and in mine will be to reduce substan- 
tially as the volume of traffic builds up in the international field. 

As a part of the domestic system we now serve some 551 points and 
our certificates require the carriers to serve those points at the present 
time. To avoid getting out of serving those points the carrier must 

k for permission to suspend service. He must ask the Board for 
permission to suspend service and the Board can deny him that per- 
mission. 

Senator Smaruers. You say in order to get out of service where 
aline has been certificated to run between two cities, that that carrier 
must request from the Board permission to suspend the service ? 

Mr. Treron. That is right. 

Senator SmatTuHers. Suppose they have been running 8 flights a 
day between 2 cities and they want to cut it down to 1 a day, they 

have to request permission of the Board for that reduced service ? 

Mr. Treron. No; they do not have to request permission to reduce. 
ae aw then gives the Board power, upon complaint or upon its own 

\itiative, to inquire into the ques stion as to whether adequate service 

s bei ing provided by the carrier. If they find that the service is not 
adequate they can order the performance of adequate service. 

Senator Smaruers. Do you think there should be a provision re- 
quiring the carrier to apply to the Board before it can reduce the 
amounts of service which it is certificated to render? 

Mr. Trpron. I do not think so, Senator. That is pec uliarly a prob- 
lem of day-in-and-day-out traffic management. The carrier must 
follow the development of his traffic on a particular segment and keep 
his services adjusted so that on the one hand he gives enough service 
to meet the public need and on the other hand he does not give an 
excessive service so that he drives his costs up. It is a day-in- and- day- 
out type of service, a nice balance between too much and too little. 
Consequently, I would say that the industry would be greatly ham- 
pered by a provision of that sort. 

Senator Scuorrret. I can envision in relation to Senator Smathers’ 
queries here a seasonable traffic that would require management to 
put on more flights during certain seasons or a change in circum- 
stanc es. In your judgment that should be left up to management who 
has the initial investment in the field to have flexibility to adjust but 
they could not abandon completely without the authorization for 
abandonment, and of course only after a hearing? 

Mr. Tipron. That is correct. To bear out what you just said, I 
think the adjustment of schedules and equipment to traffic is the heart 
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of the airline business. Sometimes you want to have quite a number 
of schedules even though they are lightly loaded in order to develop the 
business over that segment, ‘and as “the ‘business increases you have to 
continue that adjustment. It has to be done quickly and with oreat, 
intimate judgment of the capacity of your airline and equipment. 

Senator Smaruers. What would be your feeling if you had a situa- 
tion where the airline believed they did not have to render more 
service than they were at the present time rendering, and yet there 
was another nonscheduled airline and the public generally who be- 
lieved that they needed more service than the regular line was willing 
to give, to go in and serve what the general public felt was needed! 
How do you think that should be handled 2 

Mr. Tieton. I think that should be handled under the legal provi- 
sions as they are set out in this statute. The me age gives the Board 
the power to hold a hearing and decide whether additional service 
is needed by another carrier and then certificate new service or not. 

In addition, the statute permits the Board to Satenaals it in another 
way: It may proceed against the carrier already there and order it 
to provide adequate service. The statute deals with that problem in 
two ways and deals with it effectively, it seems to me, in the provisions 
as they now exist. But the point I was seeking to emphasize there is 
that as far as the issuance of certificates are concerned, it is a two-way 
street. It is not something that the carrier gets. a valuable right that 
the carrier gets, which does not carry with it disadvantages. He gets 
the right all right, but with that right comes a public service, an obliga- 
tion. As I have described, he is stuck with the service that he must 
vrovide, and that, it seems to me, is one of the most valuable parts 
of regulation because it permits not only the carrier to have some 
assurance of his route, slip competition many times has been put 
'n to the community so that there is an assurance of service either 
by voluntary performance of the carrier or as the result of appearance 
before and an order by a forum where the case can be heard and the 
carrier can be forced to give service. So, the certificate is a two-way 
street and it is only through regulation that that kind of service can 
be maintained. 

As a matter of fact, we have got a very good example of how the 

regulatory provisions work as well as what is the tendency of a carrier 
when it has no service obligation. Here you have a map which 
shows the route of North American Airlines, which is an irregular 
carrier performing regular route service over those lines. Over its 

lines go 90 percent, approximately, of that carrier’s business. You 
will note that five points are covered by that carrier. You will note 
there are six airlines in general competition in the same area with that 
carrier. These latter are scheduled airlines. Those scheduled airlines 
serve and are required to serve in the same area 198 points. The flows 
of traffic to which North American is directing its operations carries 
the bulk of traffic in that area. Thus, without regulation, the ten- 
dency is instead of providing a broad public service as is set forth in 
that map, they provide the service that yields the biggest profits 
Those are the heavy flow of traffic that they can tap by running over 
those lines. The other carriers holding certificates are not free 
to do that sort of thing but must provide service to Little Rock and 
to Amarillo and Albuquerque and to the smaller cities where the trailic 
volume is not so large. 





LEGEND 
DERE NORTH AMERICAN SYSTEM 


AMERICAN + TWA »* UNITED 
qumeeees “EASTERN - NATIONAL + DELTA 
C&S + AIRLINES 


ns, 
~ 4 = 
= - 


a en 
we 


~ 


REGULATION RESULTS Ih 


El Paso 


TO MEXICO CITY 
VIA 
MONTEREY 





acne esr tai ar a 


IN BETTER PUBLIC SERVICE 


NORTH AMERICAN’S SYSTEM SERVES 5 CITIES 
REGULATED AIRLINES SERVE 198 CITIES 





REVISION OF CIVIL AERONAUTICS ACT 275 


So that if we are to continue to have a broad nationwide service at all 
we have to maintain the regulation. The regulation has, in addition 
to benefiting the public service in that way, given the country a great 
national defense asset which I am confident it would not have had to 
the same extent in the absence of regulation. There is a long history 
of national defense contribution of certificated airline systems, and 
they are set forth in this statement and I will mention part of it, and 
that is that approximately 300 of our four-engine transports are in 
effect optioned to the Government in a military option which the 
Government gets free which we are obligated to deliver to the Govern- 
ment on 48 hours’ notice if an emergency requires. that equipment. 
The airplanes are prepared to be placed in a condition to go any place 
in the free world, or unfree world, I suppose, on 48 hours’ notice. 
Those plans are made and the equipment is designated. They have 
$300 million worth of equipment and it includes the organization and 
crews to go with it which will cost immeasurably more and that is 
what regulation and subsidy has done. 

jut the subsidy is far outweighed by even the annual cost if the 
Government had to maintain this fleet. The annual cost would be 
about $300 million also. 

On the other hand, the failure to impose regulation as it was laid 
out in the schedule has, in our opinion, hurt air transportation. 

I have used the North American nonscheduled group again as an 
example and I will use that group again because they have announced 
they are the largest of the group and have indicated they are soime- 
what symbolic of those carriers who run this type of service under 
letters of registration. 

Senator ScHorPPEL. The operation on that map there represents 
long-haul operation, does it not ? 

Mr. Treron. That is where the traffic lies and the profits lie, in a 
long-haul operation. 

Senator Scnorppet. And, of course, as I recall in what little experi- 
ence I had in the administering phase of regulation in my own State 
as it relates to the overall transportation, even in the railroad indus- 
try as well as the trucking industry, they wanted the long hauls. That 
was the most profitable, the least disruptive of the schedules; and that 
must be relatively true, of course, and has to be true of air transport 
business, doesn’t it ? 

_ Mr. Treron. I would say that that characteristic of transportation 
is at least as effective and important in the air transport business as 
inany other. My guess would be that it would be more complete. 

In discussing the long- and short-haul operations you have put 
your finger upon a major characteristic of the North American system 
or any other service that operates without service obligations. The 
tendeney is to operate the long-haul business, and that is understand- 
able if you do not have to worry about public service, because in han- 
dling the various passengers who come to a scheduled common car- 
rier, the carrier must spend money for the ticket, for the baggage 
handling, for the accounting, for all the other indirect expenses which 
relate to the air transport operation; and he must spend upon a pas- 
sehger who goes 200 miles the same amount that he spends upon a 
passenger who goes 2,500 miles, because those costs are related to the 
passenger and not to the length of his trip. 

47965—54—19 
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Here is a chart which is designed graphically to demonstrate that 
characteristic of the air transport business. You will note in the 
black or dark gray bars that that represents the passengers of the 
“Big Four,” American, United, TWA, and Eastern, the largest domes. 
tic carriers. 

You will note that of all their passengers 25 percent are hauled 200 
miles or less, 37.4 percent are hauled between 200 and 500 miles, 30.9 
percent are hauled between 500 and 1,500 miles, and only 7.1 percent 
over 1,500 miles. 

Now, what impact as far as the costs, does that have on the “Big 
Four”? In developing this study all of the indirect costs of the “Big 
Four” which I have referred to as relating to the passengers, no mat- 
ter how far he goes, were divided by the number of} passengers carried. 
And during this period it was about $16 per passenger. That is what 
it costs to handle a passenger in terms of indirect costs. 

Direct costs do vary with the mileage flown because, by definition, 
that is what a direct cost is. 

Therefore, when you have a passenger who is going only 200 miles, 
that $16 must be divided by 200 or less, bringing you a seat-mile indi- 
rect cost in the neighborhood of 10 cents. The direct cost for that 
is about 114 to 214 cents, depending on the type of equipment. 

When you get up to the 200- to 500-mile range, the indirect cost 
per passenger breaks down to 4.7 cents. 

As you get from 500 to 1,500 miles, it breaks down to 11% cents. 

Over 1,500 miles it is down to eight-tenths of a cent, your entire 
indirect costs for that passenger are down to that extent. Thus, when 
you add it up, you can see that as far as these airlines that I am 
describing are concerned, the short hauls, of which there are 25 per- 
cent of their pasengers, are maintained by the long hauls, 500 to 1,500 
and over 1,500 miles. That service is maintained by the long-haul 
passenger. If all of the passengers were only 200 miles, the Big 
Four would be in subsidy up to their eyes, but by virtue of the ability 
to handle their long-haul traffic they are able to come out and balance 
off their losses. 

Using North American again as an example of an authorized ir- 
regular carrier performing a route type service, you will note first 
something that was also plain from the other chart and which the 
chairman pointed out, that the carrier does specialize in long-haul! 
business. Its average length of trip is 1,561 miles as compared to 
the average length of trip of the Big Four of 511 miles. The net 
effect of that is to permit North American to specialize in those areas 
in their air transport business where you can have a chance of very 
substantial gain and to avoid undertaking to serve that portion of 
the public that wants to go a short distance by air. If you can work 
out that kind of an air transport arrangement, as this chart very 
graphically demonstrates, you hades quite a profitable business. The 
net effect of a continuation of this type of operation where you have 
carriers specializing in nothing but the long-haul business, the net 
effect of that might be to damage the air transport system as a whole 
because the more that is done the less is left for the carrier who has 
the service obligation to provide him with funds on which to carry 
his short-haul traffic and to serve his small cities. 

Now that is a major factor which, in our opinion, has demonstrated 
that the lack of regulation hurts air transportation and hurts the 
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public as well, because we are expected to serve all branches of the 
public, and should. But unless a balanced system between short hauls 
and small cities and long hauls and large cities can be maintained, 
either subsidy must result or small cities must lose service. It just 
seems to me that that is clear. 

Senator Smaruers. You say you think there is lack of regulation. 
Are you saying indirectly that you prefer that North American be 
regulated and be assigned certain routes and given a certificate and 
thereby regulated ? 

Mr. Treron. No; I would not prefer that North American be given 
a certificate, but I would say that authorization to provide air trans- 
portation service should be given by certification. I am not proposing 
or opposing anyone getting one. 

Senator SmarHers. How do you propose to regulate them, just to 
regulate them out, just run them out of business? Is that what you 
wean to say? 

Mr. ‘Treron. If they cannot demonstrate that their service is re- 
quired by the public convenience and necessity and that they are fit 
and willing and able to conduct it, then they should be out of business. 
They should have an opportunity of demonstrating that it is a service 
in the public interest. 

Senator Smaruers. Would you say the fact that they apparently 
make considerable money, and nobody complains except their com- 
petitors, that that would demonstrate that they are serving some useful 
purpose or not ¢ 

Mr. Tirron. I would say that all the facts that you relate would 
not demonstrate that they are doing a public service. Their competi- 
tors complain te the Civil Aeronautics Board, whose regulations 
are involved and the net effect of the operation is the difficulty which 
I have just been discussing, that by concentrating on a long-haul, 
high-volume traffic, they can avoid the disadvantages which their 
competitors are up against, and that thus you have a case of regu- 
latory inequity which just should not continue. 

Senator Smatuers. Then would it not be logical to certificate them 
and give them some short hauls in addition to the long haul and make 
them have to pay the expense of the rent for office space and all the 
other things which the regular certificated airlines have to pay? 

Is that not the solution, or is the solution, in your view, just to 
eliminate—— 

Mr. Treron. The solution, in my view, is the one proposed in the 
bill before the committee, to terminate the present exemptions under 
which these route-type services have been proposed and to provide 
in the bill, as it is provided and I think covered in existing law, that 
for the purpose of running an irregular service or a regular service, 
whichever, you have to go in and prove the need for your service 
and that you are fit to conduct it; and, in the course of that, the 
Board, after hearing argument from all the competitors, as well as 
all the cities that want service and all the rest of the public that is 
interested, can make a decision as to what is right. 

Now, that, I think, is the right solution. 

Senator Smaruers. Is it your view that if a need for service is 
demonstrated or proven that the present certificated airlines expand 
their business and get their business so that they continue to get larger 
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und more successful, or do you think there is room for new airlines 
to get started to meet the expanding demand for business? 

Mr. Tipron. That is a-hard economic question to answer, and it 
involves 

Senator SMaruers. I recognize who you work for, and all that, 
and I don’t want to—— 

Mr. Tirron. I am not objecting to the question. It is a perfectly 
fair question. : 

Senator SMmatuers. That is right. I wonder whether or not we are 
to continue to set up what amounts to a cartel system in the trans- 
portation field—I guess it would be something akin to that—or whether 
or not there is to be room for new airlines to move into the field, 
if they can prove that there is proper justification and need for 
those services, whether or not the ones that are already in existence 
shall continue to grow larger and that the ambition of every other 
airline or the ambition of some other people will just have to be put 
on the shelf, and they can figure the only hope they have is to go to 
work for the already existing airline. 

Mr. Treron. First, I think that no one in my position or anybody 
else’s position could say right now the development of air transpor- 
tation, as far as the present airlines or new entries in the field, is done. 
That we couldn’t say. There is bound to be changes in this industry 
that are marked in the next decade, that will make changes that none 
of us can forecast now. 

It would be a very bad thing to say right now that this development, 
as far as the present carriers or new carriers are concerned, is done, 

Now, that answers one part of your question, I believe. 

Senator Smatuers. That is right. 

Mr. Tieton. That it seems to me to be clear. What we are arguing 
about here actually is how to do it, and the major point I am making 
here is: Do it in accordance with the system laid down in the statute, 
in order that by careful, economic study you can maintain the exist- 
ing carriers that carry the service obligations in a sound financial 
condition, and if it can be demonstrated that new carriers are entitled 
to come in, then the Board will put them in, as they did with the 
local service lines, with the air freight carriers, as they did in putting 
a vast number of new carriers into the international field. 

This has not been a case where, by reason of public utility regula- 
tion, an industry has been frozen. The map I showed indicates that 
it has not been frozen. The number of carriers has been increased 
from 22 to 55. The system, I think, has been growing stronger as 
this development has taken place. 

Now, it is not the position of the industry I represent to say the 
development isended. That I want to make clear. 

Now, the discussion and the questions I have been answering, the 

uestions Senator Smathers has been asking, relate to the problem 
that is raised in page 53 of my statement, and which I would like to 
talk about in a little more detail now, though we have covered it in 
the main already. 

There have been arguments made—and Senator Smathers just 
stated, as a matter of fact—that the industry had some of the charac- 
teristics of a cartel. .That is, in our opinion, not a sound conclusion 
to reach with respect to this industry because I don’t know of any 
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other that is more heavily competitive as the system is laid out than 
the one we have now. You have more competitive service in many 
instances in major places between airlines than you have between 
railroads. 

You have more airlines operating between, just to take two points, 
Washington and New York, than you have railroads—3 airlines, 2 
railroads. 

The same thing is true, New York-Chicago. 

The same thing is true, San Francisco-Los Angeles. 

You can pick out most of the heavy pairs of points in this country 
and the competition is vigorous, and violent sometimes. 

Another mark of competition, of course, is results. It could never 
be said that the air transport industry, as we see it in this country, 
is marked by the dead hand of monopoly or cartelism. 

[ just came from Los Angeles to New York the other day in 6 hours 
and 25 minutes. 

The development of the airplane to do that—and it has been de- 
veloped, and will be widely used, is not the mark of a monopoly. It 
is competition that has kept the airlines moving forward with their 
equipment. It is competition that has kept them, as I described 
to the chairman, on an even keel pricewise, so that there has been 
no absence either of effect of competition itself or effective competi- 
tion. 

Now, it is said, “But, even so, you started out in 1938 with 16 trunk- 
lines and now you have 13 trunklines. Is that not a mark of mo- 
nonolv or an indication that the air transport system is being frozen?” 

Well, it isn’t either. As I have said, it is certainly no mark of 
monopoly. It is certainly no indication that the industry has been 
frozen because of the large number of carriers that have been brought 
in; but too, I believe, understand why the 13 and why the 16, it is neces- 
sary to look back a little in what the Board started out with and what 
they have now. 

Back in 1938 they had 16 airlines. Some of those airlines were very 
weak and unsound in their route structure. The statute provided sub- 
sidy for them, to be sure, and if their route structure had remained as 
it was they would have always gotten subsidy, too. 

Here is an example of 2 of them, and this is just an example of 2 
out of 10 probably of the smaller trunklines. 

That was National Airlines. I imagine many have forgotten that 
was once National Airlines. I have. 

That was Western Airlines, the oldest airline in the country. That 
is what the Board started with. 

The National Airlines system in Florida and Louisiana was dis- 
jointed. It would not have produced enough traffic to make that 
company a strong airline. 

The same thing is true of the operation in the western part of the 
United States. 

That is what was an example of what the Board was faced with in 
1938 when they started. 

Now, in their route-expansion program, under certificate, they could 
have gone in two directions, and they had opportunities to in many 
cases. They could have said, “We will put new blood in this trunk- 
line system, for whatever that may contribute,” or they could have 





280 REVISION OF CIVIL AERONAUTICS ACT 


said, “We must develop the airlines in order that they will be strong 
economic units and will be free from subsidy and prepared to perform 
a good public service whether during prosperity or depression.” 

This illustrates the course taken by the Board with respect to these 
two airlines, and it is fairly representative with respect to others, 

That is Western Airlines at the present time. Western Airlines js 
a strong company. They receive no subsidy. They provide a good 
public service, with the most modern of equipment. ‘ 

The same thing can be said of National Airlines, a good strong com- 
pany instead of a weak and wobbly one that the Board started out 
with. 

I think that is important and fundamental to realize in appraising 
the Board’s job in developing this industry under certificates of con- 
venience and necessity. 

New blood could have been brought in on any of those routes, but 
they would have lost an opportunity to build Western up, to build 
National up, to build Braniff up, or other carriers that had weak route 
structures. 

Now, that is important. That has been followed, and it is in a 
great measure, it seems to me, responsible for the development of the 
trunklines to the point where they receive no subsidy. 

Now, actually, I want to go back again: The Board did have the 
chee A to put new blood in the business, but I do think in con- 
sidering that point it must be recognized what the trunklines and 
feeder lines have done in the development of air transportation. In 
other words, it has been pretty good blood because the result has been 
good, 
~ Senator Smaruers. Let me just get one thing straight. I am in- 
pressed with what you say, and I think there is considerable merit to 
it, but you don’t mean to say the Board has put new airlines in on the 
trunkline business, do you, since 1938 ? 

Mr. Treron. New airlines? 

Senator Smaruers. They have not put new companies in on top of 
the trunkline business—in other words, operating from trunk cities, 
classified as a trunk city ? 

Mr. Trrron. Well, the classification of the trunklines are the air- 
lines the Board started out with in 1938. Actually, three of them have 
many of the characteristics of what we regard as feeder lines now. 
They have not added to the trunkline classification. That is right. 
Their development of the route system has followed the pattern that 
I just described with respect to Western and National. 

Senator Smatuers. Yes. 

Mr. Treton. It has been directed into strengthening the units which 
were there already. 

Senator Smaruers. Rather than the putting of new blood into it! 

Mr. Tieron. Rather than putting new carriers into the trunkline 
business except, of course, the freight carriers, the all-freight carriers, 
are trunkline carriers in the best sense of the term and they have been 
added to the system. 

Now, another argument which has been presented during this con- 
troversy as to the need for continuation of the irregular carriers doing 
this route business is they are the pioneers in their type of business, 
and they, therefore, should be rewarded. 
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Now, they are stating a principle there that people in this country 
usually agree with: That if you are a pioneer on something you are 
entitled to reward. 

That is a tradition in this country; but, actually, when you examine 
what the scheduled, irregular carriers have done, it is not pioneering 
as we know it. Actually, given a good transport airplane, developed 
by the certificated airlines, given a system of air-navigation facilities, 
developed by the certificated airlines and the CAA and manufacturers, 
given a traflic control system already established, given all the oper- 
ating characteristics necessary to get an airplane from the east coast to 
the west coast and from New York to Miami, it cannot be called pio- 
neering to haul the easiest class of traffic there is to haul and still make 
money. 

In consideration of the table a moment ago we showed how, from a 
businessman’s standpoint, there isn’t any problem with long-haul traf- 
fic. If you can stick with that, you have got a profitable business. 
Thus, you cannot argue—in my opinion, you surely cannot argue— 
that following long-established operating techniques and specializing 
in the easiest part of the air transport business there is to conduct that 
that carries the mark of a pioneer. It does not carry the mark of a 
pioneer. 

Now, there is pioneering to be done in this business. Actually, the 
one very important section of pioneering is the short-haul business— 
how to haul it and do it successfully. To that, the irregulars have con- 
tributed nothing. 

As a further point, the effect of the lack of regulation has been the 
evasion of what regulation there was, and the creation of chaos in a 
business that the public interest requires be operated in the most careful 
and responsible way. 

You recall the Civil Aeronautics Board set out to have this experi- 
ment in which the irregular carriers were to conduct an irregular serv- 
ice. They gave them what they called letters of registration to iden- 
tify them as the beneficiaries of thisexemption. These letters of regis- 
tration were, for the most part, issued to incorporated entities. Since 
that time, one of the methods of running a scheduled airline under an 
irregular authorization was to combine a number of corporations hold- 
ing these letters of registration so that none of these corporations 
would appear to be operating very much and, yet, the combined effect 
of them was to run a fairly substantial airline operation. 

That was one of the effects of this. That has a bearing not only 
upon the evasion of the regulation which requires a carrier to maintain 
an irregular service, but it also bears upon all the legislation that is im- 
posed in the Civil Aeronautics Act dealing with the transactions in the 
common-carrier business. 

Now, you cannot acquire another carrier without permission. You 
can’t enter into an operating agreement of certain characters without 
that. So you have those strict limits bearing upon this problem. 

Now, as I have said before, the North American Airlines group has 
held themselves out as something of a symbol of the performance of the 
irregular carrier. In this respect, I would like to use the chart that 
now appears on the easel as an explanation of the North American 
combination, past and present. 


on talking about it, I would like to give some of the background 
ot that chart. 
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North American Aviation, an aircraft manufacturing company of 
long standing, specializing for the most part in the building of mij. 
itary aircraft, encountered difficulty by reason of the fact that North 
American Airlines was using a name so close to its own. They saw 
North American Airlines on airplanes at the airport. The manufac. 
turing company had the usual difficulties of confusion. Consequently, 
it wanted to proceed against North American Airlines and enjoin the 
carrier from using their name. 

It proceeded in a Federal court in the southern district of Califor- 
nia. 

North American Aviation’s lawyers encountered a difficulty right at 
the outset because they could not determine who it was that was re- 
sponsible in the maze of corporations that they found for the misuse 
of their name. Consequently, they joined in the suit a large number 
of these corporations. In the course of the proof, however, it was 
necessary for them to explain to the court what the North American 
Airline system was. This chart was used for that purpose, and I got 
it from the court in view of the fact that it was a public record. 

Now, it illustrates a number of things. First, that the North 
American Airlines is not a corporation in the usual sense, having 
stock that is widely held. The North American combination consists 
of at present, I believe, five individuals having various shares in the 
ownership of the various corporations which appear on the chart. 
There are 7 individuals appearing on the chart, 1 of whom is, I be- 
lieve, no longer with the organization, having sold out some time ago. 

This illustrates also the history of running a regular service with 
an irregular authorization. We have three airlines here—Oxnard, 
Viking, and Standard—who once held letters of registration. They 
were owned by some of the partners listed across this chart. They 
operated a scheduled service, it was found by the Board, and their 
letters of registration were eliminated. Thereafter began the com- 
bination of 5 letters of registration into 1 general management, and 
it is very difficult, even for me, who has studied this organization 
very carefully, to make clear how the entire complex of corporations 
worked. 

Starting down at the bottom you have what are called the airlines— 
Trans-National, Trans-American, Twentieth Century, Hemisphere, 
and Unit Export. Those are called holders of letters of registration. 
They are the only ones in the group that are authorized or permitted 
to operate as an airline. 

Trans-American, Trans-National, and Hemisphere and Unit Export 
have nothing. They have no airplanes. They have no crews. If they 
have any property, it is very limited. All of that is centered here. 
Twentieth Century has about, I think, 125 personnel. It has no air- 
planes, either, but it does have personnel and it has entered into a 
contract with these four to maintain and operate them, so that some- 
times you will have a Trans-National flight going out, another Trans- 
American, another Hemisphere, and the like. However, they are all 
operated by Twentieth Century, and Twentieth Century also arranges 
the maintenance. 

Now, where do the airplanes come from? 

The airplanes come from Twentieth Century Aircraft and Califor- 
nia Aircraft, in which various interests are held by these gentlemeu 
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up at the top. _ They own the airplanes. They lease them, as indi- 
cated on these lines, to these various companies, and in turn those air- 
planes are operated for these companies by Twentieth Century, under 
a contract. 

That is where the airplanes come from. 

Now, where is the sales organization that you would find in an ordi- 
nary airline? 

Here is the sales organization, across here. That would be the sales 
department of an ordinary airline. In this case, it is an interlaced 
combination of so-called agencies, ticket agencies, centered in the 
North American Airlines agency and the Republic Aircoach System. 

Now, that is the sales department, so that when one of these air- 
lines go out with a load of passengers the airplanes have been fur- 
nished by one set of corporations on a lease, the operations conducted 
by Twentieth Century, under a contract, the tickets have been sold 
by one or the other of these ticket agencies up at the top, or, rather, 
in the middle of the chart, and the maintenance of the airplanes is 
arranged by Twentieth Century with Flying Tigers in the one case 
and with Standard Airmotive in another. 

The next question that comes up is: Where does the money from 
the sale of tickets go? 

The public is the one that furnishes the money. It goes, of course, 
first, into the hands of the ticket agency, because they are the ones 
that deal with the public. It goes into the ticket agency and they 
have a contract with these operating companies to furnish passengers. 
They will ticket a passenger for 45 percent of the total cost of the 
ticket. If they have a subagent under them, the subagent gets 20 per- 
cent and the top agent gets the other 25. 

However, it doesn’t appear that the money ever does get down 
to Twentieth Century because you have these fiscal agencies, so- 
called, Republic Aircoach System, Republic Aircoach System, a 
partnership—two of them. Those two pay all the bills. ‘They pay 
the pilots. They pay the maintenance for Twentieth Century. 

Now, that is the way that airline operates. So, it is probably a 
misnomer for me to have been talking several times this morning about 
North American Airlines, because actually the airline is this whole 
business, controlled, as I have said, by these gentlemen across the 
top of the chart. 

Now, the question could be raised: Why would anyone adopt an 
organization that awkward to manage? 

Senator Scnorrren. I wanted to ask you that question. I don’t 
want to prejudge anything here; but, looking at that map and hear- 
ing the explanation, it is either tossed together in there with the 
ultimate view of maybe consolidating all those interests, or there 
nust be some tax advantage, or something. 

That has probably nothing to do with this hearing here, but I 
am wondering who in the world, if I got tumbled off one of those, 
I would really sue and who would be responsible. 

Mr. Treron. That has been one problem that the Board has had 
to deal with, the one of finding who was hauling you, and for that 
reason they have required that the ticket that the passenger gets 
indicate the carrier that is hauling him. 


Senator Scnorrret. That has been by reason of the Board’s require- 
ment under regulation ? 
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Mr. Treron. That is right. For example, if a passenger from 
particular place is riding on Trans-National, his ticket is ultimately 
stamped someplace. It shows that is Trans-National that hauled 
him, although the ticket stub has indicated North American Airlines, 

So, the Board has required that, as far as liability is conterned, 
However, those carrier organizations, the ones that have revenues 
from the traffic, the responsibility to the Board, and the responsi- 
bility to the public, are pretty well insulated down here from all of 
the rest of the operation. 

Now, the major reason probably that justifies or leads to that kind 
of an organization is the irregular regulation that requires the carrier, 
under an exemption, to provide a tramp service. These gentlemen did 
not want to provide a tramp service. 

That is the basic reason for this corporate complex. Whatever 
other reasons there are, I don’t know; but that demonstrates the kind 
of results that come from a deviation in the regulation established by 
the Civil Aeronautics Act. : 

Another element also which indicates that the unfair competitive 
practice. 

I started to tell the story of the suit against North American Air- 
lines by North American Aviation. I should finish that by saying 
that the Court found the organization substantially as described in that 
chart and held in favor of North American Aviation, the manufac- 
turer. In saying that, the Court said: 

The intent of the defendants is made clear and it seems to me their use of 
the name was deliberate and calculated and that they intended to capitalize 


upon the good name and reputation of the plaintiff in this case and persisted in 
doing so. 


After further description of the evidence, the Court concludes: 


This evidence compels me to draw inferences from the evidence in the case 
that their purpose was deliberate. It was calculated and it was persisted in by 
them for the purpose of latching onto the good name and good-will of the plaintiff 
in this case. 

That indicates unfair competition practices which have not been 
limited by any means to the defendant in this case. The Board has 
under investigation at the present time an investigation referred to as 
the large irregular investigation. That hearing is still open and is 
being conducted, but it is marked by frequent references to unfair 
competitive practices, the abuse of credit, all manner of activities 
which the Civil Aeronautics Act was designed to prevent. 

The Civil Aeronautics Act was designed to require the dealing with 
the public in this country on a basis that would permit the public to 
have confidence in the airline concern. 

Now, just imagine very briefly the problems the Internal Revenue 
Bureau has had with the large irregulars as well. The transportation 
taxes, which any transportation company is required to collect for the 
passenger, hold in trust for the Government and pay over to the Gov- 
ernment, have too many times been used as working capital in this 
business, leaving the Government faced with an insolvent corporation 
and their transportation taxes gone. 

Thus, I think we have a picture of a situation here which demon- 
strates quite clearly that regulation in the air transport industry has 


bee} 
lati 

7 
bill 
indi 
was 
N 
sort 
S 
thes 
it is 
sum 
cov 
tion 
the 
test 

1 
cha 
to b 





REVISION OF CIVIL AERONAUTICS ACT 285 


been good and that when efforts were made to deviate from that regu- 
lation, to edge away from it, we created chaos. 

That is the reason we think the provisions in Senator McCarran’s 
bill are good, because they look toward a restoration of the airline 
industry to the regulated system which Congress originally thought it 
was providing. 

Now, Mr. Chairman, that concludes this section of it. I am very 
sorry to have gone on so long, but I—— 

Senator ScnHorrret. Mr. Tipton, I might say, for the benefit of all 
these witnesses, we recognize that here is a bill that is involved, and 
it is technical, and it makes considerable changes, and obviously I pre- 
sume those, as yourself, presenting testimony will go to great length in 
covering the subject matter; but it does put the committee in a posi- 
tion where we must say, in utter candor, we cannot always maintain 
the schedules we would like to maintain for those who are here to 
testify. 

Thore will be a calendar call before the Senate this afternoon. Our 
chairman has some matters on the calendar, and I, too, am compelled 
to be there. 

The only thing I know to do is to suggest that we will recess this 
hearing until 9:30 tomorrow morning in this room. 

Now, I understand that Mr. Betsworth, executive secretary of the 
Ameri¢an Association of Airport Executives, was next on the agenda. 
We regret, of course, we couldn’t hear you this morning; but 1f you 
will be here at 9: 30 tomorrow morning, sir, you are first up to hit. 

Mr. Berswortu. All right, sir. 

Senator Scuorrret. And then we will follow through. 

Mr. Trpron. Excuse me, Mr. Chairman. 

Senator Scnorrret. Now, Mr. Tipton, I take it you are not through 
yet. 

: Mr. Trpron. I have about 30 minutes of direct testimony remain- 
mm several important policy issues. 
enator ScHorrret. All right. 

Mr. Tieton. I will, of course, meet the convenience of the commit- 
tee at any time. 

Senator Scnorpren. Then let’s put it this way: Since you are now 
on the stand and you have not concluded, I think for the purpose of 
keeping your testimony in continuity that you should be the first up 


tomorrow morning. Hence, we are starting that hearing a half hour 
earlier. 


Mr. Treron. All right. 

Senator Scnorpret. Then you will be up. 

Then we will try to get back on the regular schedule. 

We understand there will be, of course, insufficient time, but the 
committee will try to be considerate of the witnesses and the distances 
they come, and try to take them in the order to expedite your sched- 
ules as much as possible. 

Mr. Tipron. Mr. Chairman, one further comment: During the 
course of my testimony dealing with this question of inequality of 
regulation—I have here a dozen editorials on that subject which are a 
sample of editorials on this general problem that I would like to pre- 
sent to the committee for its record. 


Senator Scnorpren. They will be made a part of the record at this 
point. 
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(The matter referred to is as follows:) 


[From the Washington Post, August 16, 1953] 


IRREGULARS IN THE FUTURE 


We -share the feeling of the Senate Small Business Committee that aviation 
ought to remain open to the entry of new businesses. We doubt very much, 
however, whether the right way to preserve economic freedom in the air is for 
the Civil Aeronautics Board to follow the committee recommendation that sey- 
eral large nonscheduled airlines be authorized to violate existing regulations. 

When the CAB issued letters of registration to the irregular carriers after 
the war, it envisaged a tramp steamer-type operation. By pooling letters of 
registration, however, a few of the larger nonskeds have been able to offer what 
amounts to daily scheduled service. The scheduled airlines complain, with a 
good deal of justification, that this violates all the procedures of the Civil 
Aeronautics Act respecting certificates of public convenience and necessity. 

For example, these nonskeds assume none of the responsibilities of scheduled 
carriers to serve small communities between major terminals. It has been 
possible for them to concentrate on profitable long-haul business. The CAB 
has repeatedly cracked down for violations of regulations. But letters of 
registration have been transferred back and forth, and the largest irregular 
carrier is the outgrowth of several lines put out of business by the CAB for 
violations. According to Adm. Emory S. Land, president of the Air Transport 
Association, this nonsked last year made a profit of more than a million 
dollars, or a reported 90 percent return on its investment. If that is true, this 
is hardly small business in the accepted sense. 

It is important to remember that many irregular carriers are not involved 
in the enforcement proceedings. These carriers have performed needed service 
in moving military personnel and cargoes and contract freight. The nonskeds 
also unquestionably provided the real stimulus for the development of air 
coach service. But the irregulars now cited for violations knew perfectly well 
what the regulations were when they accepted their letters of registration. 
The CAB may properly be criticized for not cracking down harder, and sooner, 
That, however, does not justify Small Business Commitee in seeking to com- 
pound the illegality. The committee recommends that the CAB permit the 
irregulars to fly 14 round trips a month and that it issue an exemption per- 
mitting a few larger nonskeds to fly restricted route-type service. This would 
be a windfall to the large nonskeds and would permit scheduled service in all 
but name. 

The avenue to air route certificates is still open through the regular channels 
based on public need. It also is possible that the Civil Aeronautics Act needs 
amending to take account of the situation of the nonskeds. But if that is the 
case, the act ought to be amended on its face rather than by the shoddy scheme 
of the Small Business Committee, which in effect says that violations are all 
right if you get away with them long enough. 


{From the Kansas City Star, September 11, 1953] 
REGULATING THE AIRLINES 


Air transport inescapably is a regulated industry. There would be chaos in 
the youngest form of public transportation today had it not been guided and 
governed for the last 15 years by the Civil Aeronautics Act. This is the basic law 
enabling the enforcement of air-safety rules. It also has brought order to the 
swift development of air commerce. Lately, however, the Civil Aeronautics 
Board has come under attack from the Senate Small Business Committee. 

This group has held in a report that the CAB has not dealt fairly with irreg- 
ular airlines in accordance with the best public policy. The essence of the com- 
mittee’s charges is that these irregulars, which do not fly on specified schedules 
over definitely assigned routes, have been harassed and held back by the CAB 
in order to protect the interests of the regular airlines. 

Yet the fact is that during the 12 months ending last September 30 the large 
nonscheduled carriers took in a gross revenue of more than $80 million. This 
was three times the receipts of all domestic airlines in 1988 when the Civil Aero- 
nauties Act was adopted. Thus the larger irregulars, which by pooling the 
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planes and services of smaller individual companies now deminate nonscheduled 
flying, clearly have not been pinched into a state of poverty by the CAB’s ad- 
ministrative actions. : : 

Instead, the CAB has been lenient with them by granting exemptions from 
various ironclad requirements of the scheduled airlines. The nonscheds have 
even been given leeway in the matter of safety standards, 

The regular airlines have some legitimate complaints against the nonregular 
carriers, The former serye more than 500 American cities, They make their 
money on the longer hauls between such principal traffic centers as New York, 
Chicago, Washington, Miami, San Francisco, and Los Angeles. Yet they provide 
needed service to the smaller places even though such operations are not very 
profitable and in some instances actually lose money. 

But the nonscheds in general carry passengers only between large cities. They 
are in & position somewhat similar to what would happen if someone in Kansas 
City were to buy or rent a few busses and move in on the best routes and rush 
hours of the public-service company. 

There undoubtedly is a place in aviation for the irregular carriers, whose lower 
rates have stimulated coach service by the other lines, But their progress and 
profit should not be at the expense of the pioneering airlines which the complain- 
ing Senate committee concedes to be the backbone of the country’s air transporta- 
tion and a vital aid to national defense. 

A Senate committee, in effect, has asked the CAB to authorize more flights for 
the nonscheds and still further relaxation of the regulations pertaining to air 
transport. If the law is right, exceptions to it should not be permitted. If it 
is inadequate, the law should be amended to allow for the growth of the non- 
scheds. But it could be a dangerous step to upset the tested principles of legis- 
lation that has brought economic stability to the mode of transport best adapted 
to the rapid movement of passengers, freight, and mail. 


{From the Dayton Daily News, November 1, 1953] 
REGULATING THE AIRLINES 


The Civil Aeronautics Board is under pressure to amend its rules in favor of 
the so-called irregular or nonscheduled airlines. The pressure has been increased 
since midsummer by issuance of a report by the Senate Small Business Committee. 

The committe urges that the CAB permit the irregulars to fly 14 regular round 
trips per month on major big-city hauls, and that it authorize a few of the larger 
lines to fly a restricted route-type service. The committee premises its recom- 
mendations on the following statement: “The fundamental issue in this case 
involves the right of entry of new businesses into an industry.” 

The principle is unexceptionable, and one ought to be glad that a congressional 
committee is Zealous in defending it, But in the application of the principle to 
the airlines case, the committee is guilty of some serious misconceptions, 

The Civil Aeronautics Act of 1938 and the activities of the Civil Aeronautics 
Board created by it have not fostered monopoly. They merely have averted what 
would have been chaos in a fast-growing infant industry. By logic and sheer 
necessity, air transport is a regulated industry. 

Between 1938 and 1952 the number of cities served by scheduled airlines, operat- 
ing under certificates of convenience and necessity, has grown from 146 to 584; 
the number of planes in service from 253 to 1,124; and the number of passengers 
carried from 1,343,427 to 24,504,562. Since 1945, alone, 32 new domestic airlines 


have been certificated, along with 11 new international carriers and 39 airfreight 
forwarders. 


The Senate committee also is on doubtful ground in confusing the boundary 
between scheduled and nonscheduled operations with the boundary between large 
and small business. Several of the nonskeds are much larger than many of the 
regulars, 

_If the nonscheduled carriers should be permitted now to infringe on the fixed- 
time-and-route prerogatives of the regular lines, the trend would be less to fair 


competition than to unfair contribution. For the scheduled lines, in order to 
obtain and maintain their certificates of convenience and necéssity, are held to 
far more rigid safety standards than aré required of the nonskeds under their 
much simpler letters of registration. Moreover, the regulars are required to serv- 


ice much larger territories, including unprofitable routes, while the irregulars are 
free to go after the peak loads between major cities. 
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There can be no question that the nonscheduled lines have a part to play in 
the industry; that they have been useful’ in hauling military personnel anq 
cargoes and contract freight; that they have helped passenger peak loads; that 
they have afforded openings fer enterprise, initially of particular advantage to 
war veterans; and that they have helped prod the major lines, through their 
policy of lower fares, into initiating and expanding air-coach service, 

But they ought to compete under the terms which the law envisaged for them. 
Actually, many of them have for some time been in violation of the law (at 
jeast one has been publishing schedules), The CAB has been faced with a serious 
enforcement problem. To ask it to condone these violations by changing its regy- 
lations to validate them, as the Senate committee suggests, would be the worst 
kind of public policy. 

The crux of the matter is not “the right of entry of new business into an 
industry.” It is the right of all units in an industry to compete under a single 
set of standards. If the nonskeds are prepared to prove their fitness to run 
scheduled operations, and the need for such service, they have only to come in 
through the front door and make application for certificates of convenience and 
necessity. In no sense should they be permitted to compete for the cream of the 
airline’ business without undertaking the legally attendant obligations for scope 
and quality of service. 


[From the Harrisburg Evening News, November 6, 1953] 
AIRLINE REGULATION 


In our present high-speed economy there is no element in the aviation industry 
with a more striking record of accomplishment than the scheduled airlines of the 
Nation. 

Despite the achievement of these essential elements in our national transporta- 
tion picture their economic future has been threatened by unwarranted support 
for a type of competition which does not always meet the public interest. 

Undoubtedly there is a place in aviation for some of the irregular carriers, 
whose aircraft do not conform to regular schedules and whose maintenance and 
other operating procedures are not always as efficient as those of the scheduled 
airlines. 

Yet their progress and profits must not be at the expense of the pioneers in the 
airlift business, the certificated lines conceded to be the backbone of the Nation's 
air transportation and an obviously vital aid to national defense plans. 

The Senate Small Business Committee recently accused the Civil Aeronautics 
Board of dealing unfairly with irregular, nonscheduled airlines and indicated 
that the CAB harassed and retarded the “nonskeds” to protect the interests of the 
regular airlines. 

We cannot find ourselves in agreement with this contention, for it has long 
been recognized that the nonscheduled operations are allowed to proceed without 
the same rigid safety precautions required of the regular carriers, and with many 
other exemptions from the stringent regulations governing certificated operations. 

There is room in our economy for both forms of transport by air, but not at 
the expense of favoring one above the other and especially when the record of 
the favored segment is inferior to that of the other. 


[From the Topeka Daily Capital, November 21, 1953] 
EDITORIALS—AS WE SEE IT 
REGULATION OF AIRLINES 


Pressure is being brought to bear upon the Civil Aeronautics Board to change 
its rules to favor the so-called irregular, or nonscheduled, airlines. The Senate 
Small Business Committee urges the CAB to permit the nonskeds to fly 14 
regular round trips per month between any 2 points, be permitted to pool their 
operations, and be give exemptions to offer regular-type service. 

The regular scheduled lines complain that compliance with the committee's 
recommendations would violate all the procedures and regulations which the 
CAB has imposed for safety and convenience. The nonskeds are not suject to 
the same regulations which the regulars are required to meet. When the 
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irregulars came into the picture and CAB authorized their registration, certain 
safety factors and the strict rules governing the operation of the scheduled lines, 
were waived. Immediately the operators of the nonskeds found that by pooling 
their registrations and planes they could render regular service between cities 
offering the most profitable revenues. 

The regular airlines look to long-haul flights for the bulk of their revenue. But 
to comply with CAB rules they also must provide needed service on short hauls 
to numerous small cities. The nonskeds are not required to enter into this non- 
profitable short-haul service. The Senate Small Business Committee says that 
the CAB has not dealt fairly with the irregular lines, although the exemptions 
from stringent regulations seem to indicate that they have been favored. The 
committee urges relaxation of CAB rules further, thus giving the nonskeds a still 
greater unfair advantage over the regulated regular lines. 

There is a place in the aviation industry for some of the irregular carriers. 
However, it does seem that in the interests of the traveling public, they should 
not be allowed to operate promiscuously, or to be exempted from the regulations 
experience has taught to be necessary, especially in the matter of flying planes 
that are up to standard in equipment and repair. 


[From the Wichita Eagle, November 25, 1953] 
IN THE PuBLIC INTEREST 


When the Senate Small Business Committee made the claim that the Civil 
Aeronautics Board had not dealt fairly with the irregular, nonscheduled airlines 
in the past it precipitated discussion of the various factors involved which will 
everitually be of benefit to the entire air transport industry, and the public in 
general... This charge of unfairness comes after 15 years of control by the CAB, 
during which time it is understood irregular lines have enjoyed a certain amount 
of leniency regarding regulation which must have been to their advantage. 

Now the Board is being urged to grant nonscheduled lines the right to make a 
certain number of flights a month over regular routes, which would be to a cer- 
tiin ‘extent at least in competition with established or certificated lines. ‘he 
principle involved is the right of entry of new businesses into an industry. The 
nonskeds have made notable contributions to the progress of air transportation, 
for which they deserve credit. But they have previously been considered comple- 
mentary to rather than competitive of regular lines. If they are to become 
competitive then it stands to reason they must operate under stipulated rules 
made for all, and not granted further concessions; as inferred by the Senate 
committee. 

By the same token-there must be no monopoly in air transport. The industry 
should be open to all who can qualify under the authority of the CAB, and in 
keeping with public interest and cunvenience. Air transportation is becoming 
a giant industry, but one which will not be too successful if forced to operate 
on some sort of double standard as to rules and regulations. 


{From the Nashville Banner, December 4, 1953] 
AIRLINE OPERATIONS No Piace For Dovuste-Stanparp Law 


The Civil Aeronautics Board either is the regulatory agency to enforce the 
law—as written, and as it applies to commercial aviation—or it is not. We 
believe that it is, and that it is not, in the public interest, safely to be superseded 
in that roll by the Senate Small Business Committee or any other unit of Con- 
gress advocating an evasion of the Civil Aeronautics Act. 

The committee in question is trampling dangerously when it proposes, in 
effect, a double-standard treatment enabling nonscheduled carriers to ply their 
trade without the essential restrictions that apply to the accredited, scheduled 
carriers. 

It is entertaining a fallacy when it accepts, much less espouses, the idea 
that these nonscheduled operations are “little business” justifying special treat- 
nent up to and including authorized evasion of the law; that the law in ques- 
tion is in restraint of trade or competition; or that safety and service can be 


iaintained by relaxing these regulations for one group while enforcing them on 
another. 
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This so-called little business operation grossed more than $80 million In the 
12-month period ending last September 30. 

The further fact is that some of the nonscheduled carriers are abiding by the 
CAB regulations, and operating by bona fide certificates within the law. It is not 
these, however, that the Senate committee is seeking to accommodate, but those 
whose operations clearly violate the law. 

America cannot risk either these violations, or a weakening of the law which 
was written in the first place to provide the best, the most comprehensive, ang 
the safest air transportation in the world. 

The Civil Aeronautics Act, enacted in 1938, has done exactly that. It does 
not exclude legitimate competition, qualifying under these vital provisions. 
The number of bona fide certificated companies engaged in scheduled air trans. 
portation has doubled since 19338. 

The law properly requires these carriers to serve, not just the most lucrative 
long-haul flights, but intermediate points, thus expanding that service at consid- 
erable expense to the certified companies. They have pioneered this operation— 
observing to the letter the primary rules of convenience and necessity which the 
law lays down. Under the highest standards of safety, their own initially as 
to equipment and personnel, they have established an admirable and heartening 
record. 

In both particulars, those seeking to evade this regulation directly or indirectly, 
are imposing on an operation not the least of whose considerations is the public 
interest. 

In the first place, by operational ruse, and sometimes by trick combines to sur- 
vive a CAB extinction, the offenders prefer to muscle in on the established long- 
haul routes. That is for them a profitable business, as they do not provide inter. 
mediate service. Actually in that connection they are competing directly with 
lines that are licensed for scheduled service. That is unfair competition, besides 
lacking in important respects the color of legal operation, 

In the second phase—that of safety—they cannot possibly provide the primary 
protections whieh the scheduled carriers by law and their own initiative have 
perfected to the highest point in history. 

Some of these carriers, we repeat, abide by the law. The danger lies with those 
“irregulars” which are not abiding by the law, and in whose behalf the Senate 
Small Business Committee suggests in effect that their practices now be legal- 
ized. 

If Congress will study this matter, we believe it will rebuke the committee on 
this point. Congress enacted the law in the first place as a necessity of safety and 
service. To weaken that law now and relax restrictions under it would be a 
backward step breeding chaos in this essential industry and inviting hazard. If 
anything is needed with regard to changes in the Civil Aeronautics Act, it is 
tightening—not relaxation—at the enforcement point. 


[From the Tulsa Daily World, December 19, 1953] 
ONE RULE FOR ALL 


This being the 50th anniversary of the age of flight, the dispute between the 
Civil Aeronautics Board and the Senate Small Business Committee over sched- 
uled and nonscheduled airlines operations evokes more than passing interest. 

The CAB is the regulatory body over commercial aviation, and the record 
it has written down through the years leaves little to be desired. However, the 
Senate committee has recently moved into the CAB’s sphere of authority with 
persistent urgings in fayor of nonscheduled air operations. 

The committee is pushing CAB to alter its rules to permit “irregular” or non- 
sched operators to pool equipment and make additional flights over routes which 
in many instances parallel the licensed routes of scheduled commercial airlines. 

While the scheduled airlines are strenuous in their objections to the plan, 
their primary complaint is not that more competition is threatened but that any 
order granting increased activity to the nonscheds should also carry with it 
the assignment of responsibility for maintaining safety and operations pre- 
cautions required of the scheduled operators, 

This restriction the Small Business Committee does not agree to—as yet, al 
any rate—and, in fact, is asking for CAB removal of some present rules. 

Either the CAB is the official regulatory body, with full authority, or it is 
not. In our opinion, it is; the prerogatives given it by Congress should be pro- 
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tected and respected. What the scheduled airlines object to, and properly, is 
that the CAB is in effect being asked to create two separate rules of conduct to 
guide the orderly operation of air commerce. 

Certainly, there is no merit in the argument of the scheduled airlines if they 
are intent merely on blocking additional competition. New ventures that bring 
competition are to be encouraged. But with such ventures, surely, there should 
also come the responsibility for abiding by the same rules of conduct under 
which the iong-standing scheduled operators exist. 

In short, all air operations of an identical nature should be subject to the 
same set of reguiations. 


[From the Houston Post, December 21, 1953] 
DouBLE STANDARD FOR AIRLINES 


If recommendations of the Senate Committee on Small Business are adopted, 
irregular airlines will be permitted to engage in operations that will put the 
reguiar certified carriers at a serious disadvantage. 

Qne committee proposal is that the unscheduled lines be permitted to operate 
14 round trips monthly between any pairs of points they might choose to serve, 
and at any time within the year they might choose. Another would allow them 
to pool such operations, so that conceivably the 58 registered irregulars would 
jointly operate 27 round trips daily between any pair of points in the United 
States. They could pick the choicest long routes of the land and skim the cream 
of the business. 

But the most amazing thing about the committee’s proposals is that they 
would enable the nonscheduled airlines to move in on the business developed 
by the scheduled lines through years of hard competitive work and great ex- 
pense, without being subject to the same restrictions and responsibilities. They 
would not be subject to the rules of convenience and necessity which the law pre- 
scribes for the regulars. They would not have to serve the intermediate small 
cities and towns between the major points they might select, as the law requires 
the scheduled carriers to do. 

Thus the committee’s recommendations would create a double standard. They 
would in effect bring into being 2 systems of scheduled airlines, 1 operating under 
the rules of the Civil Aeronautics law, the other free of those rules. 

Some members of the Small Business Committee have complained that the 
rules of the Civil Aeronautics Board do not allow enough opportunity for the 
entry of new small business. However, the particular group of irregulars that 
is making the most noise (only a minority of them are concerned in the agita- 
tation) has done more handsomely in a financial way, allegedly operating out- 
side the CAB rules, than have some of the scheduled lines. The law should 
apply to all alike, and that is all the scheduled lines are asking. 


[From the News-Sentinel, December 29, 1953] 
Keep ALL AIRLINES WELL REGULATED 


Presure has been exerted for sometime upon the Civil Aeronautics Board 
further to relax the already limited regulation of irregular, nonscheduled air- 
lines. This pressure is increased with the filing of a report by the Senate Small 
Business Committee, urging the CAB to liberalize regulation of the irregular 
airlines and make some more special concessions to them. The Senate committee 
report states that involved is the right of new businesses to enter an industry. 

Involved also, we believe, are various things in the public interest, including 
public safety, as well as public convenience. We certainly subscribe to the 
fundamental principle that new business have the freedom to enter industries, 
but we do not believe that principle should be extended to the extent that it 
is inimiecable to the public interest. 

As a matter of fact, the Civil Aeronautics Board has been lenient toward 
the nonregular air carriers, which receive many exemptions from the stringent 
regulations governing operation of the regular scheduled certificated airlines, 
including even relaxation of the stringent safety precautions that must be 
meticulously observed by the regular .irlines. 
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In addition, the nonregulars serve only the larger cities and, unlike the 
regular scheduled airlines, do not provide service for smaller communities, 
where there is little if any profit in operation. 

What the Senate committee report virtually does is to ask the Civil Aero- 
nautics Board to authorize still more irregular, nonscheduled flights, together 
with further relinquishment of the limited regulation aplying to nonscheduled 
operations. 

In the meantime the scheduled airlines, in order to retain their certificates of 
convenience and necessity, must adhere to far more rigid safety standards 
than are required from the nonscheduled operators. In addition the regulars 
are required to service much larger territories, including unprofitable routes, 
while the irregulars are at liberty to go after the peak loads and major profits 
between the larger cities. 

In justice to the irregular nonscheduled airlines it should be said that they 
have played a part in the industry, have been useful in carrying military 
personnel and cargoes, and contract freight, and in some instances have, through 
their policy of lower fares, kept the scheduled operators on their toes. 

However, they should compete under the terms provided by the law. Many 
have been reported in violation of the law, and the CAB should not be asked 
to condone these violations by changing its regulations to make them in com- 
pliance. 

The regular airlines have consistently abided by the CAB regulations and 
have been able greatly to expand the commercial air service during the past 
15 years. During this period, the number of cities by scheduled airlines has 
increased from 146 to 584; the number of planes in service from 253 to 1,124: 
and the number of passengers from 1,343,427 to 25,504,562 a year. Since 1945 
alone, 82 new domestic airlines and 11 international carriers have been certi- 
ficated, along with 39 air-freight forwarders. 

As we see it, involved is not the right of entry of a new business into an 
industry, but the rights of all elements in an industry to have a single set of 
standards to compete under. If any of the nonscheduled operators can prove 
their fitness to conduct scheduled airline operations, they are at perfect liberty 
to file affidavits of convenience and necessity. 

We do not believe that the public interest is well served by permitting them 
to take only that preferred part of the airline business that they desire, and 
without assuming commensurate obligations for extent and quality of service. 
By all means we believe they should be held to the highest of safety standards. 

We repeat that in our opinion all airlines should be held to uniformly ade 
quate regulations consistent with the public interest—particularly the public 
safety. 


{From the Denver Post, January 10, 1954] 


UNRESTRAINED COMPETITION JEOPARDIZES SOUND AIR TRANSPORTATION SyYsTEM— 
Wo Gets THE AtR?—Congaress To Be BATTLEGROUND AS AMERICA’S AIRLINES 
Fient It Our 

(By Bruce Hamby) 


Congress will be up in the air over many a controversial issue in the session 
just under way but our embattled solons probably won't go higher or into more 
turbulent air than over an item few citizens know exists. 

It is a battle of the airlines—the “scheds” against the “nonscheds”—and the 
final outcome could have a far-reaching effect on our system of Government-regu- 
lated public utility and transportation systems. 

This warfare betwen segments of our air transportation industry ordinarily 
would have but nominal interest to the Rocky Mountain Empire—for the non- 
scheds thus far have confined their operations to the major population centers 
of the east and west coasts. But it does bring together as opposing “generals” 
two of the empire’s best-known political figures, Senator Ed C. Johnson of Col- 
orado and Joe O’Mahoney, for nearly 30 years until 1952 Wyoming’s Democratic 
Senator. 

The issue before Congrss, in a nutshell, is this: 

On one side are the certificated airlines of the Nation—such as United, Con- 
tinental, Western, Braniff, Frontier, Pan American, Trans World, et al. In all 
there are 56 of them, serving 574 American cities. All operate under strict regu- 
lations of the Civil Aeronautics Board, which grants route certificates on the 
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basis of public convenience and necessity, approves fares and enforces stringent 
safety and pilot regulations. 

~The nenscheds, formally known as nonscheduled or irregular carriers, also 
operate under CAB supervision but on an entirely different basis. These carriers, 
many small in scope, operate through “letters of registration” which grant them 
nermission to fly on a call-and-demand service much as the “tramp” operations 
of small steamships. In contrast to the certificated carriers, the nonscheds are 
exempted from the stringent regulations covering safety, pilot training, and types 
of approved planes. 

They are, however, limited in flying regular round-trip passnger or freight 
flights to 3 per month between any 2 major cities and 8 elsewhere. It is this 
ceiling that a small segment of the nonsched field wants repealed. 

For in recent years the nonscheds have developed a vast new business, flying 
passengers at cut-rate fares over such heavily traveled routes as New York to 
(California and New York to Miami. Openly flaunting CAB rules, some engage 
in daily flights. 

When the CAB stepped in to restrict these extra-legal operations, the non- 
scheds launched a campaign to secure the same route privileges as the older, 
established certificated carriers, 

Quite naturally, the certificated lines rushed into the fray, seeking to halt the 
interlopers from encroaching on their best traffic routes without first receiving 
certificates under regular CAB proceedings and regulations. 

The nonsched campaign got a tremendous boost last summer from the Senate 
Committee on Small Business, headed by Senator Thye (Republican) of Minne- 
sota. This group, after conducting hearings, “found” that the CAB was discrim- 
inating against the irregular carriers and recommended that the Board allow 
thew to fly 14—instead of 3—round-trip flights between any 2 points and further 
grant temporary exemptions to 4 of 5 carriers or groups of carriers to engage in 
a “rigidly restricted route-type service.” 

Success of the nonscheds in winning the committee’s favor can largely be 
credited to Wyoming's Mr. O’Mahoney, who since losing office has become general 
counsel and vice president of North American Airlines, largest of the irregular 
carriers, 

The Thye committee’s findings immediately brought a cry of protest from the 
certificated carriers, who charged that such a move would mean that units of 
the same_industry would be competing under a “double standard.” 

Quick to rise to the defense of the certificated carriers was Colorado’s Big Ed 
Johnson, long connected with the airline industry as former chairman and now 
ranking minority member of the Senate Committee on Interstate and Foreign 
Commerce. He is a member of the Subcommittee on Civil Aviation which will 
hold hearings on the controversy this year. 

Johnson’s position is much the same as that of the carriers. 

“We cannot have a properly regulated air-transportation system and at the 
same time have other groups operating indiscriminately without regulation”, he 
points out. 

Long a critie of the nonscheds’ safety record, Johnson also lashed out at their 
showing which, he says, “in 5 years, 1948-52 * * * killed over 7 times as many 
passengers per passenger-mile as did our certificated domestic and international 
carirers combined.” 

In his opinion, “the Board should either put an end to all nonsched route-type 
operations, or it should define new legal limitations for a type of operation that 
is economically feasible.” 

This current controversy dates back to the close of World War II when 
many discharged Air Force pilots and others bought up cheap war-surplus trans- 
ports—DC-3’s, DC—4’s and, chiefly, C—46’s (which certificated lines are not 
permitted to fly). They began to operate under a 1938 CAB ruling which grants 
exemptions from holding route certificates to “fixed base” operators. These had 
been envisioned by the CAB as engaging in air charter, pilot instruction and 
aircraft maintenance and sales. They were prohibited from flying between the 
same pair of cities as common carriers “with regularity or reasonable degree of 
regularity.” 

Many of these newcomers in the air transportation game stuck to the letter 
of the law. Some concentrated solely on carrying airfreight and a few— 
notably Flying Tigers and Slick Airways—eventually sought and received CAB 
certification as transcontinental carriers. Others, however, found a bonanza 
inthe growing demand for low-cost passenger transportation and the tempta- 
tion of mushrooming profits found them losing all semblance of being “fixed 
base” operators as they built up flight operations out of major cities. 
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In 1946 the CAB began to launch enforcement proceedings against the more 
flagrant violators. But their efforts were at best only partially successful, 

After several years of contested proceedings, the CAB in 1951 denied app); 
eations of several nonscheds for certificates or exemption orders permitting 
them to engage in air-coach services on transcontinental routes without limit, 
tion as to the number of schedules which could be operated. 

But this decision, known as the Transcontinental Coach-Type Service case, left 
up in the air what irregular or supplemental services the large nonscheds should 
be permitted. to operate. So the CAB ordered an investigation—still under 
way and not likely to be decided for another 2 years. 

Looming large in the controversy is North American Airlines, which js 
both a chief target for CAB enforcement proceedings and leader in the non- 
sched campaign against the CAB. 

Joe O’Mahoney, North American’s spokesman, takes the stand that the cop. 
troversy is simply the “old battle of the big fellows trying to keep the little 
fellows out.” 

This “little fellow” role is puzzling in view of records which show that in 
the 12 months ending last September the large nonscheduled carriers took in 
gross revenue of more than $80 million. And according to Adm. Emory §, 
Land, president of the Air Transport Association, North American itself had , 
profit of more than $1 million. 

North American, which is a combine of four carriers holding “letters of regis 
tration,” also draws fire from Senator Johnson. 

CAB enforcement attorneys, he points out, assert “they operate almost dail) 
and sometimes twice daily flights in each direction between New York and 
Los Angeles. The CAB’s flight analysis in 1952 showed nearly 500 flights in 
each direction.” 

The nonscheds are basing their case on what, they term the “fundamenta) 
right of entry of new businesses into an industry.” 

They also point out that they were first to inaugurate aircoach or “tourist” 
low-fare flights and that their progress was made without any type of Goy 
ernment subsidy. 

Leaders of the certificated carriers are quick to admit there is a place in the 
industry for the nonscheds and further that, their low-cost aircoach service 
aided the industry by introducing many people to flying. 

But they don’t want the nonscheds to skim the cream off their most profitable 
routes without complying to the same standards of regulation. 

A late entry in the battle, on the side of the certificated carriers, is the rail- 
road industry, which according to the January issue of Railway Trogress is 
“fiighting mad” over the way nonscheds are “muscling in” on the bidding for 
military passenger traffic. The magazine estimates a loss of $25 million a year 
in military business to price-cutting nonscheds. 

As mentioned earlier the nonscheds as yet have not invaded Rocky Mountain 
empire territory to any noticeable extent. 

What would happen if they did? Here’s,one example: 

The only direct one carrier between Denver and Phoenix, Ariz., is now 
operated by Frontier Airlines... Under its CAB route certificate Frontier 
flights must make six intermediate stops, thereby lengthening the flight time 
No matter what its wishes or chance for added profit on a faster service, Frontier 
cannot change its schedule, , 

However, should the CAB permit the nonscheds to engage in unlimited con- 
petition there would be nothing to halt one or more of them from making the 
flight nonstop, thus luring many southwestbound passengers from Frontier. 

The same parallel can be drawn for any certificated airline one can think of. 
No wonder, then, the older, established carriers are prepared to battle to the 
last to hold the gains they have made. 


{From the Las Vegas Review-Journal, January 18, 1954] 
IT SEEMS TO US 


ATRLINES FAckt THREAT 


The Nation this year is celebrating the 50th anfliversary of powered flight 
and the Nation’s scheduled airlines have contributed an outstanding record of 
accomplishment since they first took to the air to deliver mail and passengers over 
great distances with an exceptional rate of safety. Yet, at the present moment, 
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the economic future of these airlines is being threatened by much support for a 
type of competition which does not always serve the best public interests. 

“In the year 1938, when commercial aviation was still in swaddling clothes, 
there were only 22 certificated airlines serving only 146 American communities 
with only 253 planes. They employed 9,008 persons and carried 1,343,427 pas- 
sengers for a gross revenue of $42,920,683. In 1952 the Nation was being served 
hy 56. certificated airlines, serving 584 cities with 1,124 planes and employing 78,644 
persons, They transported some 25,000,000 passengers for a total revenue of more 
than $827,000,000. 

The scheduled airlines fly faster, farther, and with greater safety than ever 
before, at lower per-mile cost to passengers. But, despite that performance 
record, scheduled airlines have a big problem that may become even larger in 
the next session of Congress. 

Greedy persons, with little capital and more courage than commonsense, are 
looking at that $827 million “jackpot” and are trying to trip the machinery so that 
a portion of the cash will fall into their laps as a windfall. 

The Civil Aeronautics Board, which regulates the scheduled airlines, has come 
under. attack from the Senate Small Business Committee. This group held in a 
recent report that the CAB has not dealt fairly with irregular, nonscheduled air- 
lines. Substance of the committee’s charges is that the nonscheduled services, 
which do not fly special schedules over definitely assigned routes, have been 
harassed and retarded by the CAB in order to protect the interests of the regular 
scheduled airlines, 

toth the CAB and the regular airlines have been lenient with nonregular 
earriers, which receive many exemptions from the stringent regulations govern- 
ing certificated operation. Even the rigid safety precautions which must be 
observed by regular lines are relaxed for the nonscheduled operators. They 
serve only the larger cities. Unlike the regular lines, they do not provide service 
to smaller communities where there is little if any profit for the operator. By 
methods and with equipment which certificated airlines have spurned, the 
rregular operators are realizing revenue which is now approaching $100 million 
annually. 

In effect, the Senate committee has asked the CAB to authorize still more ir- 
regular flights, together with additional relaxation of the limited regulation 
applying to nonscheduled flights. This does not appear to be in the best public 
nterest. In resisting it, the regular airlines have a legitimate complaint. 

There undoubtedly is a place in aviation for some of the irregular carriers, 
3ut their progress and profits should not be at the expense of the pioneering, 
certificated airlines which the committee has conceded to be the backbone of 
the Nation’s air transportation, and a vital aid to national defense. 


[From the Boston Traveler, February 10, 1954] 
AIRLINE CONTROLS 


It is logical that the business of flying passengers and freight from one city 
to another should be under strict government control. 

This control has enabled our various air carriers to grow and prosper and 
has at the same time kept up rigid standards of safety and operating procedure. 

Unfortunately, however, there is a double set of standards applied to airline 
operations and the result has been conflict between the regular, or scheduled, 
airlines and the nonscheduled operators. 

The essential difference between the regularly scheduled lines and the non- 
skeds is that the former must keep its schedules to keep its franchise, while 
the nonskeds fly only if and when they have a payload. 

Because they operate as they do, the nonskeds are not subject to the same 
rigid safety rules that apply to the regulars. They fly mostly over the profitable 
routes between big cities. 

They have skimmed some of the cream off the top of the air-transport business, 
but in so doing they have maintained an admirable safety record, have forced 
ower fares and have been instrumental in getting the regulars to install coach 
service, 

The United States Senate Small Business Committee has stepped into the 
picture with a charge that the Civil Aeronautics Board should relax its rules in 
order to allow thes‘honskeds to get more of this business. 
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Specifically, the Senate committee wants the nonskeds to be allowed more 
trips between big cities and in some cases to install a restricted schedule 
service. 

The committee bases its contention on the right of the nonskeds to gaip 
“entrance” to the industry. ; 

It seems to us that the scheduled airlines are on solid ground in protesting 
any such move. 

If the nonscheduled airlines want to become scheduled airlines, they should 
agree to operate under the same conditions and restrictions that now apply to 
the scheduled lines. 

The nonskeds do not need “protection” from big business. They did $% 
million in business during the 12 months ending last September, and they are 
big business themselves. 

The CAB would do well to stick to its guns on this issue and insist on the 
same standards for similar operations. 


Mr. Treron. Very well, sir. Thank you. 

Senator Scnorrren. We will stand adjourned until 9: 30 tomorrow 

(Whereupon, at 12:05 p. m., the hearing was recessed until 9: 30 
o'clock tomorrow morning, Tuesday, April 20, 1954.) 
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TUESDAY, APRIL 20, 1954 


Unrrep States SENATE, 
ComMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
Washington, D. C. 

The committee met at 9:27 a. m., pursuant to recess, in room G-16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker (chairman), Schoeppel, and Smathers. 

Also present: Bertram O. Wissman, chief clerk; Edward C. 
Sweeney, counsel; and Edward Jarrett, assistant chief clerk. 

The CHatrman. The committee will come to order. Yesterday 
Mr. S. G. Tipton, general counsel for the Air Transport Association 
of America, had not completed his statement. 

Will you proceed, Mr. ‘Tipton. 


STATEMENT OF S. G. TIPTON, GENERAL COUNSEL, AIR TRANSPORT 
ASSOCIATION OF AMERICA—Resumed 


Mr. Trrron. I told Senator Schoeppel yesterday that I would take 
about 30 minutes to complete the testimony. 

The issue of policy that I wish to proceed to now as it arises in 
S. 2647 relates to the extent of State and Federal jurisdiction to reg- 
ulate civil aviation. We hope that the committee will make the 
necessary changes in the existing law so that the exclusive Federal 
regulation will result as far as the safety aspects of all flying are 
concerned and as far as the economic aspects of all carrier operations 
are concerned, 

In support of that recommendation, the extensive scope of the 
extensive Federal regulation must be emphasized. I will take first 
the safety regulation. 

As far as safety regulation is concerned in civil aviation, the Fed- 
eral Government has taken over the safety jurisdiction entirely and 
regiates it in the utmost detail. My statement lays out in detail 
the extent of that regulation. I will not undertake to do that here 
except to say that the Federal safety regulation covers every aspect 
of civil aviation from the building of the airplanes, to their opera- 
tion, the air traffic control, the competence of the pilots, mechanics, 
air traffic controllers, and all others who participate in civil aviation. 

Consequently, we believe that an adequate regulatory job is done 
with respect to civil aviation insofar as the Federal Government is 
concerned. An adequate job is done to achieve the necessary result, 
and that is safety. 

On the other hand, we believe that safety regulation by States 
and local governments would ao definite harm because of the abso- 
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lute necessity of maintaining uniformity of safety regulation within 
the United States in order to maintain safety of the airplanes in the 
air because you cannot see road signs that say “Go 30 miles” or “Go 
50 miles an hour.” They must rely upon a uniform pattern of Fed. 
eral regulation. 

Clearly, the lack of uniformity will have a very bad effect upon 
our aviation safety because you must be able to rely on the traffic 
regulations under which you are operating. If there is any con- 
flict, it may well result in collision between the aircraft. 

Safety in the motor field has received the attention of this commit- 
tee and I am sure that lack of uniformity does impair the operations 
of the motor carriers. However, in the civil aviation industry, this 
same lack of uniformity would make it virtually impossible to oper- 
ate. Consequently, we recommend strongly that the committee adopt 
the provisions of the McCarran bill which contemplates exclusive 
safety regulation of civil aviation by the Federal Government. 

Now, let me turn to the economic regulation of air carriers. Yes- 
terday I went into considerable detail in explaining the extent of 
economic regulation. However, the actions of air carriers are covered 
by the normal public utility regulations as they are imposed on other 
punlic utilities. —The Federal Government has done that. The States 
1ave done it to some extent. Our recommendation here is that the 
Federal Government in that field also exercise exclusive jurisdiction. 

We are dealing now with the problem in which great confusion 
exists in the law as it affects air carriers, their responsibilities to the 
States and their responsibilities to the Federal Government. In my 
statement, I enumerated a number of indications of that confusion. 
I will take just one of them as an example to explain the confusion 
that has resulted, namely, the regulation imposed by the California 
Public Utilities Commission over the airlines operating between Los 
Angeles and San Francisco. Prior to 1949, 2 federally certificated 
carriers operated between those 2 points as a part of their general in- 
terstate operation. One was United Airlines and the other was 
Western Airlines. In that year, or shortly thereafter, two intra- 
state airlines started operations between Los Angeles and San Fran- 
cisco without Federal regulation. They had no State certificates 
either; they just started operating. At that time the 2 intrastate air- 
lines established a rate between those 2 cities just exactly half the rate 
being charged by the 2 interstate airlines at the same time. 

At that time the State public utilities commission investigated to 
determine whether that rate was reasonable. They determined it 
reasonable without contest of their jurisdiction. The two interstate 
carriers met that rate. Notwithstanding the fact that they had pub- 
lished tariffs on file with the Federal Government which said that 
their rate should be almost twice as high; they brought their rate 
down to the rate established by the intrastate carriers. 

The Civil Aeronautics Board, having jurisdiction over the inter- 
state carriers and their economic regulations, interceded and sug- 
gested to all 4 of the carriers operating between those 2 cities that 
their rates be increased to the level of the normal coach rates within 
the United States. The carriers agreed to that and filed the tariffs 
and proceeded to charge that rate. 

The public utilities commission investigated and also found the 
rate reasonable but found that the carriers had jumped the gun, so to 
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speak, so far as the public utilities commission was concerned, and 
ordered them to pay rebates wherever possible during the period 
while the commission had their rate under investigation. That 
placed the interstate carriers in a very uncomfortable position, be- 
cause the Federal law forbids them to rebate. That. therefore, ne- 
cessitated an order of the public utilities commission to give a rebate. 

In the course of it, the carrier took the matter to the Supreme Court 
of the United States through the California Supreme Court. The 
Supreme Court of the United States held that there was no substan- 
tial Federal question and sent them back. They then contested it 
further in another proceeding before the California courts, They 
took it to the Supreme Court of the State of California. The Su- 
preme Court of the State of California has just recently held that 
they must pay those rebates. Thus it is on the way to the Supreme 
Court again. During over a 2-year period there has been conflict 
between the Public Utilities Commission of California and the Civil 
Aeronautics Board and, unfortunately, with the carriers smack in 
the middle, not knowing which way to turn. 

Another example arising out of the same litigation is the opera- 
tion of United Air Lines between the mainland and Catalina Island, 
which falls squarely within the definition of interstate commerce 
established in the Civil Aeronautics Act, because it is an operation 
between two points in the same State over a point outside thereof, 
the high seas in that case. 

The Federal district court in California held that the publie utili- 
ties commission had no jurisdiction. ‘The public utilities commis- 
sion contested that, and it went to the Supreme Court of the United 
States. The Supreme Court of the United States again sent it back 
on procedural grounds, and I have no doubt that that will wind its 
way again to the Supreme Court on the merits at some time. Thus, 
we have this series of cases in which litigation has been going on 
over the past 2 or 3 years. 

The Cuarman. Have you discussed the constitutional question, 
not in regard to Catalina Island, because I think that is clearly so, 
and, in regard to the interstate carriers, I think it is clearly a Federal 
question, but in regard to the purely intrastate carriers? How does 
the Federal jurisdiction attach there? 

Mr. Treron. The Federal jurisdiction would attach by reason 
of the strong impact the intrastate carriers have upon your regula- 
tion as a part of the interstate commerce. 

The Cratrman. Do they sell connecting tickets? 

Mr. Treron. I think in these particular instances the two carriers 
do, but let us assume they do not for the purpose of your question. 
They do not sell interconnecting tickets and do not participate them- 
selves in the interstate commerce. Through their activity and its 
effect upon the interstate carriers they impose a burden upon inter- 
state commerce which has been regarded in the cases as sufficient to 
establish Federal jurisdiction. 

The CuarrMan. It has been true in the railroads, but that has been 
wholly because of an integrated system. If there were two intra- 
state railroads operating between two points in a State and not ship- 
ping interstate goods or selling interstate tickets, I doubt it if you 
could stretch the Federal regulation to that point, although I am not 
sure about that. 
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Mr. Tipton. I would like to brief that question. 

The Carman. I wish you would, because it is going to be im- 
portant. 

Mr. Tieton. I quite agree with you. I feel, on the basis of the cases 
arising in many fields, that the jurisdiction could be established con- 
stitutionally. 

The Cuarrman. I wish you would give some citations on that. 

Mr. Tipton. I will brief that question and submit it to you for in- 
sertion at the end of the record. 

As I say, the confusion which has resulted presents a difficult prob- 
lem for us. It is a problem of the sort that Senator McCarran 
was talking about when he appeared before the committee and said 
that the development of the industry has raised the need for re- 
viewing certain issues. This is surely one of those cases. We hope 
that the committee, after reviewing our testimony and reviewing the 
legal memorandum which I will submit, will agree with us that the 
proper solution is for the Federal Government to take exclusive juris- 
diction over both the economic and safety aspects of civil aviation and 
the economic aspects of air transportation. 

Now, turning to page 87 of my statement, I would like to proceed to 
the last major policy issue that I would propose to discuss orally, and 
that is the important regulation in S. 2647 which would impose upon 
airlines the same regulation on the issuance of securities that is now 
imposed upon surface carriers under the Interstate Commerce Act. 

As the committee will recall, that legislation adopted for the first 
time with respect to railroads in the Transportation Act of 1920 re- 
quires the railroad to secure the approval of the Commission on the is- 
suance of any securities above a very modest minimum. The effect 
of the same provision upon airlines would be that whenever the air- 
line wished to acquire new funds, such as bank loans, or acquire 
equipment through certificates of mortgage, debentures, or issue com- 
mon or preferred stock, it would require them first to apply to the 
Civil Aeronautics Board and obtain its approval. 

The CHarrman..At the present time they have to work through 
the Securities and Exchange Commission. 

Mr. Tipton. We do? 

The CuHatrMan. Yes. 

Mr, Trpron. Yes, we are already subject to the jurisdiction of the 
Securities and Exchange Commission with respect to our securities. 
Under this bill, that same jurisdiction would remain in the Securities 
and Exchange Commission and, in addition, the Civil Aeronautics 
Board would approve the issuance of our securities. 

So, we would go in two directions when we wanted to issue securi- 
ties; one, through the Securities and Exchange Commission and the 
other through the Civil Aeronautics Board. We hope that the com- 
mittee will not impose that regulation upon airlines. It is a great 
burden. I do not need to go into any detail to explain the great bur- 
den that that duplicate regulation would impose upon airlines. 

The Cuatrman. How do you distinguish the burden from that of 
the railroads or the trucklines or the water carriers which they have 
imposed upon them? ; 

Mr. Tieton. The burden that is imposed upon surface carriers 1s 
only in the Interstate Commerce Commission. They do not go to the 
Securities and Exchange Commission because when the law was first 
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adopted, back in 1920, of course there was no Securities and Exchange 
Commission and the whole job was turned over to the Interstate Com- 
merce Commission. ‘The job actually breaks down into two parts: 
One, the objective of the provision which is the basic objective of the 
Securities and Exchange Commission Act, and the Securities and Ex- 
charige Commission. These regulations require the lines to give to the 
public all the information available on the particular issue involved. 

The CHarrMAn. But that does not give them the jurisdiction which 
a local public utilities commission has on utility issues. They do not 
Blue Sky it to the extent that a State commission does. 

Mr. Tirron. That is exactly right. The SEC does not have the 
second part of the jurisdiction relating to the soundness of the issue 
or the advisability of issuing the particular stock or bonds or borrow- 
ing the money in a particular way. 

The jurisdiction does break down into two general parts. Under 
the provision in S. 2647, we would go for one part to the Securities 
and Exchange Commission and for another part to the Civil Aero- 
nautics Board. We would regard it as heavily burdensome and there- 
fore we hope the committee will inquire carefully into whether that 
extension of jurisdiction is needed as far as the airlines are concerned. 

The Cuamrman, Where are your securities now blue skyed as to 
their authenticity and their financial standard ? 

Mr. Tieton. They are subject not only to the Securities and Ex- 
change Commission but to the State commission. 

The CHarrmaNn, The State commission where the corporations’ 
situs is? 

Mr. Treron. That is right. We do not believe that there is demon- 


strated need in the case of the air transport industry for this type 
of regulation, and the reason we think so is a review of the background 
on which the Congress first acted with respect to the railroads, and I 
turn to Mr. Sharfman the authority on the Interstate Commerce Act 
for a quotation as to what Congress was dealing with when it pro- 
vided for the regulations of securities for the railroads. I quote from 
him at this point: 


While this extension of the Commission’s authority was designed, indirectly, 
to protect the investing public against the dissipation of railroad resources 
through faulty or dishonest financing, its dominant purpose was to maintain a 
sound structure for the rehabilitation and support of railroads, and for the con- 
sequent development of the transportation system. It aimed to render impos- 
sible the recurrence of the various financial scandals, with their destruction of 
confidence in railroad investment, which had become notorious, and to prevent the 
subordination of the carriers’ stake as transportation agencies to the financial 
advantage of alien interests, 


The Congress was dealing with quite a different problem at that 
time as distinguished with the one that they have with the airlines now 
and I want to explain that a little bit further. Because first we have 
the fact that I expressed a moment ago, in 1920 when this type of secu- 
rity regulation was laid down, we had no Securities and Exchange 
Commission. So, in order to safeguard the public from any fraud 
in the issuance of any securities, the Congress required corporations, 
under the Securities and Exchange Commission Act, to lay all the facts 
on the table and to publish them. When the Railroad Act was passed, 
the SEC was not in existence. Now we do have the Securities and Ex- 
change Commission from that standpoint. 
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Secondly, one of the abuses that was prevalent prior to 1920 was 
the use of funds or credit of one railroad to acquire control of another. 
thus to create large organizations of railroads by using the funds of 
one railroad to acquire control of another. That oroblani we do not 
have in air transportation because it is completely dealt with in the 
Civil Aeronautics Act. Such activity is regulated directly in the pres. 
ent law. An airline cannot acquire control of another airline or an- 
other aeronautical business without securing the approval of the Ciyij 
Aeronautics Board, and the Board’s determination that the acquisitioy 
is in the public interest. Since that abuse does not exist in air trans- 
portation there is no need for additional legislation. 

Another abuse that existed in the marketing of railroad securities 
was the issuance of such securities through banking houses which had 
their representatives on the board of directors of the railroads. That 
particular problem has been taken care of by a specific provision which 
says that no director or officer of an airline can benefit through the 
issuance of securities of the airline. We can see from this contrasting 
history that we have in air transportation an entirely different situa- 
tion than existed in the railroads when Congress moved in with section 
20 of the Interstate Commerce Act. 

It seems clear to me that we cannot rely upon railroad experience 
as a justification for this new regulation of airlines. 

I take it that the proposal which has been supported by the Civil 
Aeronautics Board in the past is designed to safeguard the capital 
structures of the airlines. I think if the airlines were ever going to get 
themselves into an unsound capital position they would have done so 
during the period from 1946 through 1948 because it will be recalled 
that as the airline industry came out of the war half of its airplanes 
were in the hands of the Government. They had been taken away. 
The airlines had the problem of getting those airplanes back, recon- 
verting them for commercial service. In addition, since those air. 
planes were very obsolete, they had to contemplate replacing them with 
additional lift of a more modern character. Consequently, they had 
to acquire, as rapidly as possible, additional aircraft, and that was 
done usually in the form of DC—4 aircraft. But that aircraft, the 
DC-4, had been ordered, and was supposed to be delivered, prior to 
the war. Thus it was becoming obsolete as well. The airlines had to 
anticipate the acquisition of a whole new fleet of modern aircraft 
which, since that time, developed into the Constellations, the Boeings, 
the: DC-6’s, the DC-7’s, the Martins, and the Convairs. We had a 
3-pronged job to do during those 3 years. This imposed capital re- 
quirements on the airlines the like of which they have never seen. We 
will never see such an enormous acquisition of capital done again. We 
may, but I would hope not. Therefore, if we were ever going to get 
into difficulty, as far as unsound capital structures are concerned, we 
would have done it during that period of time, but we did not. 

The Cratrman. It could not have been unless you had the Govern- 
ment subsidy. 

Mr. Tieton. We had no Government subsidy at the time that was 
beginning. During the latter war period the air carriers were 0 
service pay status. Of course, the subsidy provisions in the act were 
available. You may well be right, but I doubt it because the effect 
of subsidy has been too much to discourage investors rather than to 
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encourage them. At least, that is the general feeling of financial 
men that I talked to—that they do not rely upon the fact that an 
airline can be subsidized as justification for investing. 

During that period, we have been criticized to some extent for not 
selling more common stock. I think the review of the record in my 
statement is convincing that we sold all the common stock that the 
market would absorb as far as airlines were concerned at that time. 
The rest we had to get by borrowing, which we did. The net effect 
of that experience was to bring on a ratio of debt to our total capital- 
ization up to 47 percent at the end of 1947. That is the worst—I guess 
you can say worst—it has ever been. Since that time it has been 
dropping steadily. It now stands at 30 percent. Compare that with 
the same ratio in the railroads which have been subject to security 
regulation. Their ratio of debt to their total capitalization at the 
time the security regulation law went into effect was 56.1 percent. 
The ratio remained steady at approximately that percentage for the 
next 11 years. So that as far as the regulation was concerned, it did 
not have the affect apparently intended of changing the capital struc- 
ture of the railroads. At the end of 1952, that ratio was down to 40 
percent. This is not the result of regulation but the result of more 
prosperous operation on the part of the railroads which had per- 
mitted them to reduce their fixed debt. Regulation had nothing to 
do with it. 

For these reasons particularly, first, the need for this regulation 
has not been shown, and secondly, because of the enormity of the bur- 
den that would be placed upon the airlines and the Civil Aeronautics 
Board to carry out the regulation. We believe that those two add up 
toa conclusion that the regulation should not be imposed. The Board 
has*had difficulty in the past keeping its work up to date. It has had 
a hard job. It was regulating an industry that was moving pretty 
fast. The net effect of that is that rate cases are delayed, new route 
cases are delayed. The other cases that necessarily form a part of 
the industry are also delayed. The situation has not changed a bit. 
It stands that way right now. I think it would be unwise, in the 
absence of a demonstration of clear need for the new regulation to 
give that regulatory job, and it is a big regulatory job, to the Board. 

That concludes my statement on that point, Senator, and I will not 
attempt to cover the other points raised in my statement orally. I filed 
it yesterday. 

Senator Smatuers. Let me ask one question about the regulation. 
At the present time what sort of approval do you have to get before 
the issuance of any stock for any airline? Do you have to get any 
approval on the part of anybody on the board of directors or of your 
individual companies ? 

Mr. Tipron. Our securities are now under regulation by the Secu- 
ities and Exchange Commission so that we file the necessary regis- 
tration statements and follow the regulations there. 

Senator SmaTHers. But other than the Securities and Exchange 
Commission, there is no other regulation of the issuance of the stock? 

Mr. Tieton. That is exactly right. Various State laws, of course, 
apply, but as far as approval is concerned, the Securities and Ex- 
change Commission is all. 

The CuarrMan. But where are most of your lines organized? 





304 REVISION OF CIVIL AERONAUTICS ACT 


Mr. Treron. I would say that there are a number of them incorpo- 
rated in Delaware, one in Georgia. I do not believe there is any 
single State where most of them are incorporated. 

The CuHarMan. The States all require blue skying of securities at 
the home of the corporation ¢ 

Mr. Tieton. That is right, so that they are subject to some State 
laws, as well as the Securities and Exchange Commission. 

Senator SMaruers. Those are regulations that apply to the issu 
ance of the stock of any corporation ? 

Mr. Tipton. That is exactly right. I would like to say one further 
thing. My statement does not include a discussion of one very im- 
portant issue that arises in this legislation dealing with regulation of 
rates for international air transportation. At the present time the 
Board’s jurisdiction to regulate international rates is very limited. 
This bill would give the Board the same power to regulate those rates 
as the Board has with respect to domestic rates. 

While the airlines in the international field all feel that that type 
of regulation goes too far, they are not prepared to come forward at 
this time with a solution as to how far it should go, and I therefore 
would like to work on that a little bit further and submit a further 
statement to the committee at a later date. 

Senator Smatuers. One further question. Do you see any reason 
for saying that there is a connection between the regulation of rates 
and the regulation of the issuance of stocks? 

In other words, the fact that the Civil Aeronautics Board can set 
rates, the fact that the Civil Aeronautics Board has it within its 
power to allow amalgamations or reformation of the capital structure 
of the company, do you see any reason to say that because they can 
do that they therefore should have the additional regulation to deter- 
mine the issue, how much stock should be issued, and things of that 
nature? 

Mr. Tieton. I would say, Senator, that our ability to acquire 
capital and all that extensive regulation of airlines organizations by 
the Board, the ability to fix rates and approve their contracts—that 
all goes in the opposite direction. It would demonstrate that the 
Board has enough control over the economy of the air transport 
industry without taking this further direct step of controlling ab- 
solutely the issuance of securities, of the type they shall be, when 
they shall be issued, how much, and the like. We think that is going 
too far in view of the extensive regulation they already have. 

Senator SmarHers. It would be your feeling that the Civil Aero- 
nautics Board, in effect, would set itself up more than likely as the 
board of directors of the company in some respects, would it not? 

Mr. Treron. It would surely have the power to do that, and, given 
the power, it is always very difficult to resist exercising it. 

The CHatrMan. There is very direct relationship in the public 
utility field, between the financial structure of any company and the 
rates that are charged, its discounts, interest rates, et cetera. That 
has been the basis of all State public utility company regulation, be- 
cause those things do affect rates. The interest has to be paid both 
upon debentures and upon bonds and this comes right out of the rate 
that must be charged. There is a relationship. How direct it is, or 
what influence it has in the financial structure of airlines, I do not 
know, but I would like to have a study made of that. 
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Also, I would like you to give some attention to the consideration 
of treaties in regard to your international rates. 

Mr. Tieton. I would be glad to do that. I would be glad to discuss 
it with the committee this morning if you want me to. 

The Cuarrman. There is another question involved as to the effect 
of treaties upon domestic regulation, particularly in air-traffic signals 
and things of that kind, that has become an important field in recent 
years. I would like for you to give some attention to that because I 
know of nobody who has studied it more thoroughly than you have. 

Mr. Trpron. We will expand on it in more detail in order to spell 
out the relationships in both fields, not only the economic field but also 
the more technical field. 

The CuHatrman. I wish you would. It would be very helpful to 
counsel and the committee when we are considering this bill. 

Senator Smaruers. May I ask one question ? 

The CuarrMan. Yes. 

Senator Smatuers. I had to leave yesterday to pinch-hit for Senator 
Johnson. This Air Safety Board proposal in this new so-called Mc- 
Carran bill, you say that you people oppose the creation of a separate 
Air Safety Board. Is that the position which you folks take ? 

Mr. Tieron. That is right. 

Senator SmatHers. Why do you oppose it? Is it because, as you said 

yesterday, it is working fine as it is now constituted ? 
' Mr. Trpron. Yes, basically that is our reason. The accidents which 
do unfortunately happen in our business are, in our opinion, very 
expertly and impartially investigated by the Civil Aeronautics Board 
which, under the present organization, 1s a very good organization to 
do it and is in a very good position to do so. The Board has made a 
good record in that field and we did not believe that it was necessary, 
in order to get accidents investigated properly, to set up another 
large Government agency. 

Senator SmarHeErs. You would agree, would you not, that ordinar- 
ily speaking it is when you have an investigative board or policing 
outfit that policing outfit should be an independent agency, inde- 
pendent from the parent group? That is a sort of a general proposi- 
tion, is it not ? 

Mr. Tirron. In investigating accidents, it seemed to me that it is 
necessary to have a large measure of independence in the investigating 
agency so that it won’t, in particular instances, turn out to be investi- 
gating itself. For that reason, you do need independence and that is 
what I meant when I said that the Civil Aeronautics Board is in a 
good position to conduct an independent accident investigation because 
it does not, day in and day out, do the constant safety regulation or run 
the airways or run air-traffic control or carry out that type of work 
which may be reexamined in an accident that it is investigating. 

Senator Smatuers. Isn’t it a fact that frequently the personnel from 
the Civil Aeronautics Board and the Civil Aeronautics Administration 
on a working level are exchanged back and forth from one agency to 
another ? 

Mr. Treron. I don’t know, Senator. I think that that may well 
happen, but I do not believe it is frequent. 

Senator Smatuers. I have heard, and I don’t know that it is true, 
that in the present circumstances you find the Civil Aeronautics Board 
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investigators are usually investigating their best friends who work 
for the Civil Aeronautics Administration and that, actually, it amounts 
to a situation where friends are investigating other friends. I wonder 
if you have any comment to make on that. 

Mr. Treron. Yes. As a matter of fact, for several years I presided 
over accident investigations back in 1940 and 1941 and 1942. That 
was very shortly after the old Air Safety Board was abolished and 
the function was transferred to the Board. As an employee on the 
General Counsel’s staff of the Board, I was the chief examiner in 
accident investigations and participated in probably 15 major inves- 
tigations. I did not find at any stage of the game that particular 
element entering into the conclusion of the investigators. 

Asa matter of fact, I would say that the investigators for the Board 
tended to lean over backward in the event they were dealing with 
someone with whom they were acquainted because it would be actually 
pretty nearly impossible to avoid having a friend investigate another 
friend because they are all in the same business. They all have to 
know the same thing and they may well have grown up, having gone 
to flying school together, or something of that sort. It would be very 
hard to avoid that. My experience was that they tended to lean over 
backward. 

Senator Smatuers. That is all I have, Mr. Chairman. 

The Cuarrman. Thank you very much. If you will submit a brief 
on the subjects that we have discussed, we will appreciate it very much. 

Mr. Treron. If I understood it correctly, the Government witnesses 
have not testified, and in view of the great importance of the policies 
and practices that they will talk about, it might be possible for me 


to ask for a short additional time after they have testified. Am I 
correct in that? 

The Cuarrman. That privilege will be granted to you. We want 
to foreclose no one. We want to get all the facts in this connection. 

Mr. Tirron. Thank you. 

The Cnatrman. We have here a statement of Mr. Ramsay D. Potts, 
Jr., president of the Independent Military Air i reneport Association, 


with a transmittal letter from Mr. Potts, which wil 
of the record at this time. 

(Transmittal letter and statement of Ramsay D. Potts, Jr., is as 
follows :) 


be made a part 


INDEPENDENT MILITARY AIR TRANSPORT ASSOCIATION, 
Washington, D. C., April 15, 1954. 
Hon. Jonny W. BRICKER, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 


DeaR SENATOR Bricker: The staff of your committee has previously made 
arrangements for me to testify before the committee on April 20 on 8S. 2647, the 
proposed Civil Aeronauties Act of 1954. 

I have this week talked with Mr. Ed Sweeney of your staff to tell him that I 
would not be able to personally appear on this date because of a trip which will 
take me to England at that time. 

Mr. Sweeney suggested that I submit my written statement to the committee 
for insertion in the record and that if, upon my return it is found that there 
are additional matters upon which the committee would like to question me | 
should make myself available at that time. 

I have agreed to this suggestion and will of course be honored to appear before 
the committee at any future date. 


STA 


\ 
Tra 
air 
tion 
dea 
pri 
sche 
fleet 
Roa 

T 
All 
Am 
Ame 
Assi 
Cap 
Coa 

Y 
80 I 
Ove 
Line 
of t 
irres 
carr 
way 
Imp 
For 
Stat 
and 
airli 

seas 
sine 
char 
fron 
perf 
thes 
dow! 
has 
the } 
Se 
grea 
my 
finar 
tegri 
safe 
even 





ade 
the 


at I 


will 
ittee 
here 
ne I 


fore 


REVISION OF CIVIL AERONAUTICS ACT 307 


I have sent to the committee staff 55 copies of my written statement for the 
yse of the committee and for distribution to the press on Tuesday, April 20. 
Sincerely yours, 
Ramsay D. Ports, Jr., 
President. 


SraTEMENT OF Ramsay D. Ports, Jx., PrestpentT, INDEPENDENT MiLirary Arr 
TRANSPORT ASSOCIATION 


Mr. Chairman and members of the committee, the Independent Military Atr 
Transport Association is made up, with one exception, of those large irregular 
air carriers which have been primarily engaged in charter and contract opera- 
tions. The one exception is the Flying Tiger Line which has done a great 
deal of charter and contract work for the military services, but which operates 
primarily, pursuant to its certificate of public convenience and necessity, a 
scheduled domestic cargo-route system. [However, this statement does not re- 
fect the views of the Flying Tiger Line——Added by letter from Francis J. 
Roach, comptroller, IMATA, dated April 20, 1954, which appears on p. 376.) 

The member carriers of the association are: 


All American Airways, Inc. The Flying Tiger Line, Inc. 
American Air Dxport & Import Co. Overseas National Airways 
American Flyers Airline Corp. Seaboard & Western Airlines, Inc. 
Associated Air Transport, Inc. Trans Caribbean Airways, Inc. 
Capitol Airways, Ine. Transocean Air Lines. 

Coastal Cargo Co., Inc. California Eastern Airways, Inc.’ 


You will observe that this list contains the group of carriers that contributed 
so notably to the success of the Pacific airlift in support of the Korean war: 
Overseas National Airways, Seaboard & Western, Transocean, the Flying Tiger 
Line, and California Bastern Airways. Indeed, statistics show that about half 
of the commercial airlift in support of the Korean war was provided by the 
rregular and independent air carriers who are members of IMATA. ‘The 
carrier members of the association are also substantially committed in other 
ways to the support of the defense effort. For instance, American Air Export & 
Import Co. and Capitol Airways fly contract cargo route services for the Air 
Force; the Flying Tiger Line flies a contract cargo route service for the United 
States NAvy; and Transocean, Seaboard & Western, the Flying Tiger Line, 
and Trans Caribbean have all flown contract service across the Atlantic to 
airlift Army dependents and military supplies and personnel to and from over- 
seas stations. In addition, all of the member carriers have been heavily engaged, 
since the Korean war started, for the Department of Defense in the domestic 
charter movement (popularly known as the CAM operation) of troops to and 
from their bases, and to and from ports of embarkation and debarkation. In 
performing such airlift operations and in their other commercial operations, 
these carriers have consistently endeavored to live within the regulations laid 
down by the Civil Aeronautics Board. This has not been easy and sometimes it 
has put them at a competitive disadvantage, but it has seemed to them to be 
the right approach, and in the long run, we all hope it will be the wise approach. 

Senator MeCarran has pointed out in his statement to you that “* * * the 
greatest contribution the Civil Aeronautics Authority made to safety was, in 
my opinion, the entire pattern of economic regulation aimed at creating a 
financially sound industry, operated by companies of good character and in- 
tegrity. * * * All the safety regulation in the world will not make an airline 
safe if its management is irresponsible, or contemptuous of regulations. Not 
‘ven an army of inspectors could produce a good safety record if the industry 
Was So poverty stricken that precautions could not be taken if they cost sub 
stantial sums of money.” 

The member carriers of IMATA, with their record of responsible manage- 
ment and outstanding service to the national defense, agree wholeheartedly 
with this statement of principle enunciated by Senator McCarran. ; 

On the basis of this principle, I should like therefore to focus my comments 
on those sections of the proposed bill which most directly affect the opportunity 
for the large irregular and independent air carriers to conduct a sound and stable 
‘eration under financially healthy conditions. 

Che sections of the proposed bill which we believe to bear most directly on 
such opportunity are sections 301 (f) and 316 (b) (2). 


—— 


‘As a part 45 operator not a member of the association, but represented by IMATA under 
@ contract arrangement approved by CAB. 


47965—54——21 
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Section 316 (b) (2), which I shall discuss first, specifically excludes the largo 
irregular air carriers from receiving temporary exemptions to provide services 
not specifically authorized by the certificates which under section 301 they are 
required to hold. Section 316 (b) (2) would also terminate, within 180 days 
after the date on which the section becomes effective, exemptions previously 
issued. , 

This, in effect, is the death sentence for the large irregular air carriers. 

It normally takes a minimum of 2 years to have an application for a certificate 
determined by the Board. In many cases, it takes much longer. For instance: 

The Trans-Atlantic Cargo case has been pending for 7 years; 

The Denver Service case, docket 1841, started in 1947. The prehearing 
conference in this case was not held until February 24, 1953, and hearings 
on the merits have not yet been held; 

And in the only case where the Board permitted a new carrier to inaugn- 
rate a new service in passenger competition with a carrier that had obtained 
its operating rights under the grandfather clause of the 1938 act, that is, 
in the case of Trans-Pacific Airlines, it took 3 years to obtain the certificate. 

We believe that it is utterly impractical therefore to expect that certificate 
applications by irregular air carriers will be acted on within 180 days. 

Aside from this point, there are other reasons why section 316 (b) (2) should 
be stricken from the new bill and the old section 416 (b) (2) retained in its place 
It has been section 416 (b) (2) of the present act which has permitted the Board 
to authorize the irregular and independent carriers of IMATA to render such 
notable service to the national defence. The inherent flexibility in the opera- 
tions of the large irregulars has, to a large extent, been capitalized on under the 
present act. Under the proposed 316 (b) (2) the irregular carriers would be 
shut off: (1) from the opportunity to quickly shift their operations to providing 
a service in sudden and urgent demand by the military departments, and (2 
from the opportunity to meet the needs of any other agency or organization which 
required large increments of passenger or cargo service on an immediate o: 
emergency basis. 

In the light of the other sections of the proposed bill, section 316 (b) (2) seems 
to be punitive in nature and purpose against the irregular air carriers. The 
last sentence on page 105 of the comparative print, beginning at line 21 and 
going through line 1 on page 106 (i. e., the 180-day-death sentence), seems to 
be contrary to the spirit of section 9 of the Administrative Procedure Act. From 
the standpoint of a licensee who has made substantial investments on the basis 
of operating rights he has been granted, this part of the section is contrary to 
the due process which fairness and equity should insure to such a licensee. 

Senator McCarran states that he recommends, and his bill provides, “that the 
law be amended to make absolutely certain that irregular carriers are subject 
to economic regulation, no more and no less than the scheduled airlines.” We 
seriously doubt whether this is a sound principle, inasmuch as neither the present 
or proposed legislation would give irregular air carriers the same rights and 
privileges which are granted to the regularly scheduled certificated passenger air- 
lines. Inasmuch as the irregular air carriers would still be forced to operate 
without right to subsidy when needed, and without the privilege of rendering 
regularly scheduled service, it seems obvious that they should not be subject 
to the same stringent economic regulations as those scheduled airlines who do 
have a right to subsidy and a protected route franchise. 

In any event, however, this principle is violated by the grant of power to the 
Authority in the new bill to grant exemptions. The new bill specifically provides 
that the Authority will continue to have the power to exempt regular carriers 
(see. 316 (b) (1) and (2)), and the power to exempt air contractors (sec. 404). 
This is hardly “the no more and no less” subjection to economic regulation that 
Senator McCarran advocates. It is the operation of the irregular carrier with its 
inherent flexibility that the Board should remain free to exempt above all others. 
It is difficult to understand why Senator McCarran would propose that tlie 
Authority or the Board have this exemption power with respect to the already 
protected classes of regular certificated trunkline and local service carriers, and 
not have this power with respect to the irregulars, who must live or die on the 
strength of their own enterprise, and who cannot absorb the cost of long and 
protracted hearings by establishing such as an item of cost against which mai! 
pay subsidy may be procured if a profit is not made. While it may be con- 
tended that it is the purpose of Senator McCarran’s proposed legislation to bring 
present irregular air carriers within the certificated regulation of the Board 
(or else go out of business), and hence as certificated irregular carriers eligible 
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for the exercise of the Authority’s exemption process, we do not believe that a 
planket prohibition should be placed upon the Authority to remove its discretion 
of granting exemption to noncertificated carriers, and particularly during the 
period following the effective date of the legislation and the indeterminate time 
within which certificate applications by irregular air carriers can be acted upon 
py the Authority. We should like to make it clear that we have no objection to the 
requirement that irregular air carriers hold certificates. W e believe there should 
pe such a requirement and that the number of such certificates should be limited 
to those found fit, willing and able to perform. Such a test would in itself elim- 
inate from the industry those carriers who are found to be operating unsoundly 
or in continuous violation of the regulations. : 

This brings me to a final and vital objection to the effect of section 316 (b) (2) 
as proposed in the new bill. It is this: Other transportation acts, including the 
Civil Aeronautics Act of 1938, have had grandfather provisions which preserved 
operating rights to those carriers which were operating and rendering satis- 
factory services at the time the bill was passed. Indeed, the present bill has 2 
amendments, proposed by Senator McCarran, amendments I and J, either one of 
which would in effect grant grandfather rights to the local service airlines and 
enable them to “plan on a long-term basis without being required periodically to 
go through a long and costly renewal proceeding.” We would suggest that this 
same reasoning be applied to the irregular and independent air carriers, and 
that as a Minimum measure the present bill be amended to provide grandfather 
rights to those irregular air carriers who are found fit, willing, and able to per- 
form, and to preserve their operating rights pending such determination. 

We propose therefore that: 

1. Section 316 (b) (2) be stricken from the bill and in its place be substituted 
section 416 (b) (2) of the Civil Aeronautics Act of 1938; and, 

2. That section 301 (d) be amended to provide a subparagraph (3) to read as 
follows (p. 51 following proposed amendment I or J. The present subparagraph 
(8) would become (4)): “If any applicant who makes application for a certifi- 
cate within 120 days after the enactment of this section shall show that, from 
the date of enactment of this section until the date of its application, it or its 


predecessor in interest, was an air carrier furnishing air transportation or 
foreign air transportation as an irregular air carrier consisting of the carriage 


of persons or property under a letter of registration or an exemption issued by 
the Civil Aeronautics Board, continuously operating as such (except as to inter- 
ruptions in service over which the applicant or its predecessors in interest 
have no control), the Authority, upon proof of such fact and a finding that ap- 
plicant is fit, willing, and able, shall issue a certificate or certificates of unlimited 
duration authorizing such applicant to engage in air transportation within or 
between the areas, terminals and intermediate points within or without the 
continental limits of the United States between which it, or its predecessor, was 
authorized to engage in air transportation pursuant to any class or individual 
exemption orders in effect on the date of enactment of this section. Such 
certificate shall specifically include the right to engage in charter or contract 
operations within or without the continental limits of the United States, or both, 
as the case may be, without any limitations as to regularity or frequency.” 

The next section which bears directly on the opportunity of the irregular 
air carrier to operate in the interest of national defense at whatever point and 
at whatever time his service is needed, and, thus operating, to retain the inherent 
advantages of air transportation over all other forms of transportation, is section 
301 (f) on the subject of Terms and Conditions of Certificates. This pro- 
posed section has one highly desirable new feature, that is the provision that the 
Authority may, if specification of terminal and intermediate points is impracti- 
cable, specify “the area or areas within which” the air carrier is authorized to 
engage in air transportation. This is a change in the wording of the old section 
which looks toward retaining flexibility both in the operation of the carrier and 
in the administrative procedure of the Authority. 

There are, however, several changes in this section which we think should be 
made in order to give the irregular air carriers, who are to be brought under 
acu regulation, some protection within the sphere of business which they 
evelop, 

Senator McCarran points out in his statement that the early days of commer- 
cial aviation, i. e., the period between 1926 and 1938, before the passage of the 
Civil Aeronauties Act, were marked by destructive and wasteful competition, 
lost investments, and charges of fraud and questionable financial practices. This 
clearly indicates that it is the condition of uneconomic operation and financial 
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instability that tends to lead inevitably to such practices. It is highly importan; 
therefore, that the irregular dir carriers be given some protection within the 
charter and contract field of operation—which is the place the CAB contengs 
they should have—and which is the place IMATA carriers desire to be. Since 
it is desired to exclude the irregulars from competing “uneconomically” on 
frequent and regular basis with the scheduled and certificated carriers over their 
routes, it should also be desired to protect the irregulars from the destructive 
and wasteful competition frequently offered them by the regular certificated 
passenger carriers in the charter and contract field. Competition in the charter 
or contract field from these regular carriers is often unfair and destructive, 
because performed by them on an added cost basis of accounting and rat, 
making. The franchise of their certificated and mail subsidy routes affords 
a secure and protected financial base from which forays can be made into the 
charter and contract market of the irregular and independent carrier. These 
forays should by law be prohibited, and the regular carrier authorized to con 
duct charter and contract operations only when it can be shown that the public 
convenience and necessity has established a clear need for his service in this 
field. 

With this objective in mind, we propose therefore, that section 301 (f) (p. 56 
of the comparative print, lines 9 through 12) be amended to delete the sentenc 
beginning “Any regular air carrier may make charter trips * * *” and to sub 
stitute in place thereof the following sentence: ‘“‘No regular air carrier may make 
charter trips or perform any other special service unless so authorized by its 
certificate of public convenience and necessity or under regulations issued by 
the Authority.” 

There are other sections of the proposed bill on which we should like to offer 
brief comment, and we will make such comment sequentially by sections. 

Section 102 (p. 26 of the comparative print) is a rewritten declaration of polic 
We think this new declaration of policy is an improvement over the declaration 
in the act of 1938 and we especially commend the rewrite of section 102 (a). 

We would recommend one change in this declaration of policy. In section 1(2 
(d) (p. 27 of comparative print) after the words “competition to the extent 
necessary to” add the following phrase: “discourage monopoly and to assure 
competition and to.” The purpose of this change is to assure that as much em 
phasis as possible is placed upon free enterprise and competition as the best 
means of guaranteeing high quality and low priced air transportation servic 
to the American people. 

Section 301 (c) (p. 50 of the comparative print) outlines the procedure for 
notice and hearing on applications for certificates of public convenience and 
necessity. One of the primary difficulties with such hearings has been the 
length of time required to prosecute such certificates and the protracted de- 
lays caused by breakdowns in the administrative procedure. The proposed bi 
omits the requirement now contained in section 401 (c) that “* * * the Board 
shall dispose of such application as speedily as possible.”’ We believe this pr 
vision should be retained and if possible emphasized by appropriate legislativ: 
mandate. 

Section 301 (d) (3) (pp. 52 and 53 of comparative print) authorizes the 
Authority to initiate investigations to determine if additional air transportatio 
is needed. We recommend that the sentence beginning on line 2 of page 53 
of the comparative print and running through line 6 to the end of the section | 
deleted. This sentence is unnecessary, since the Authority already has this 
power under section 301 (h) (3), and if the sentence is retained it could be 
construed as favoring extensions of existing service rather than authorizatio 
by the Authority to new operators to operate such service. 

Section 301 (@) (p. 53 of comparative print) is a new section authorizing th 
issuance of experimental certificates. We strongly endorse the purpose of this 
section, but propose that the sentence beginning at line 19 (p. 53 of comparativ' 
print) and running through line 25 be deleted. This sentence would prevent the 
Authority from issuing an experimental certificate if there were in existence 4 
certificate or an application for a certificate covering any such proposed servic 
We believe it would be better to leave this to the judgment of the Authorit) 
otherwise any application for an experimental certificate could be denied on the 
ground that the service proposed was not completely new. 

We have one other change to propose in this section. At page 54 of the con 
parative print, line 3, after the werds “a valid experimental certificate shall 
insert the phrase “within 6 months.” By requiring the holder of an experimenta 
certificate to file with the Authority an application for a certificate within 6 
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months of the expiration date of his experimental certificate dilatory delaying 
tactics could be prevented. 

Section 308 (a) (p. 92 of comparative print) enumerates acts prohibited to air 
carriers and other persons in the field of consolidation, merger and acquisition of 
vontrol. We believe that greater latitude should be permitted irregular air car- 
riers in the field of consolidation, merger, and acquisition of control. We pro 
pose, therefore, that the additional phrase “in section 316 of this act or’ be 
inserted at line 9, page 92 of comparative print, after the words “Authority as 
provided.” This would give the Authority power, under a rewritten section 316 
(which we have proposed) to permit certain transactions by exemption which 
could net even remotely affect adversely the public interest. 

Title LV of the bill (p. 107 of the comparative print) is the new section dealing 
with economic regulation of “air contractors” by the Authority. Senator 
McCarran has proposed this new part to bring the “air contractor’ under 
sufficient regulatory control to insure that he does not compete in a vicious or 
destructive way with air carriers. In connection with the need for such regula- 
tion, we should like to submit to the committee a copy of a letter from the 
Chairman of the Civil Aeronautics Board. This letter points out that the same 
act of transportation, performed by one type of carrier and considered to be 
common earrier, may, when performed by the “air contractor,” be considered to 
be private carriage. I believe this letter will clearly indicate the ambiguity and 
uncertainty that has existed in this field, and strengthen the reasons that have 
been advanced in support of the need for this new part. 

Mr. Chairman, this concludes my statement with respect to S. 2647. We 
appreciate the opportunity afforded us to comment on this proposed legislation 
and feel assured that the committee will give due and proper weight to the 
observations we have made. These observations have been made after careful 
study and analysis of the bill, and as a result of intimate firsthand knowledge 
of the operations of the irregular and independent air carriers, and the contribu- 
tions they have made, and are capable of making, to the national defense. Our 
suggestions have been especially designed to modify the proposed bill so as to 
make more certain the achievement of those objectives spelled out in section 
102, the declaration of policy in the new bill, and to insure the further integration 


of the large irregular air carrier into our overall national air transportation 
system. 


The Cuarrman. The next witness this morning will be Mr. Walter E. 
Betsworth, executive secretary of the American Association of Air- 
port Executives, Inc. 


STATEMENT OF WALTER E. BETSWORTH, EXECUTIVE SECRETARY, 
AMERICAN ASSOCIATION OF AIRPORT EXECUTIVES, INC. 


Mr. Bersworrn. Mr. Chairman and members of the committee, 
we are here today representing the American Association of Airport 
Executives, Inc., which is an organization composed of the managers, 
ee ee and city officials directly charged with the responsi- 


bility of operating the Nation’s system of civil airports. By far the 
greater number of our membership are managers of municipal air- 
ports and so, to that extent, we represent the local subdivisions of gov- 
ernment throughout the United States. Most of the dues of the mem- 
vers of our organization are paid by the city. 

We are indeed very happy to have the opportunity to appear before 
this distinguished committee and to express our views relative to S. 
2647, the Civil Aeronautics Act of 1954, as introduced by your distin- 
guished colleague and our friend, Senator McCarran. We wish to 
commend the sponsor and the committee staff for the diligent work 
in preparing this broad reappraisal of the basic civil aviation legisla- 
tion. We also want to thank Senator Bricker for making available to 
us the comparative print of S. 2647 which has greatly aided our study 
of the new bill. Without that, we probably would have been unable to 
make an intelligent study of it. 
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I am Walter E. Betsworth, executive secretary of the American 
Association of Airport Executives, Inc., and the manager of the 
Municipal Airport at Waterloo, Iowa. Accompanying me here today 
is Mr. Francis Bolton, president of the American Association of Air- 
port Executives, Inc., and manager of Port Columbus, Columbus, 
Ohio, and Mr. Melvin H. Nuss, treasurer of the American Association 
of Airport Executives, Inc., and manager of the Municipal Airport 
at Reading, Pa. Weare all actively engaged in the business of running 
airports. We are here today with the consent and at the request of 
our local city authorities and as officers and members of the executive 
committee of the board of directors of the American Association of 
Airport Executives, Inc. 

The American Association of Airport Executives is truly a grass. 
roots organization. None of the officers or directors of the organiza- 
tion receive any pay. We do not maintain a Washington office or a 
Washington lobby but, as the occasion arises, we come to Washington 
at our own expense or at the expense of our communities to present 
our problems to committees such as this. For instance, Senator 
Bricker, we have from the State of Ohio 16 cities that are members of 
our association. As I told you, Jack Bolton is the president. John 
Berry, of Cleveland, was one of the original charter members of this 
organization back in 1928, and was one of our first presidents. 

For instance, in the State of Kansas, we not only had Emory Cor, 
director of the Board of Park Commissioners of Wichita, but we have 
Myron Boyd from Great Bend, Kans. 

From Florida, we have not only your friend, A. B. Curry, director 
of Dade County Port Authority, but Bentley, from Jacksonville, and 
other members from other cities in Florida. 

Generally speaking, gentlemen, the American Association of Air- 
port Executives supports Senate bill 2647, the Civil Aeronautics Act 
of 1954, as introduced by Senator McCarran. One of the most in- 
portant provisions of the bill, and one which we heartily endorse, is 
the provision setting up a 7-member Civil Aeronautics Authority who 
shall be appointed for terms of 7 years and whose terms shall be stag- 
gered. We believe that this will give to the administrative agency in 
charge of aviation a continuity of policy without major disruption 
through changes in administration. The organizations would be 
more like the local airport boards or authorities, under which many 
of us work in the States and with which we at the local level are 
familiar. Such a board could lay out a long-range national program 
of aviation development and program for development of a strong 
national and international air transportation system with a reasonable 
assurance that the plan so laid would be carried out over the years. 
Under the present arrangement, of course, no such long-range plan- 
ning has been possible. 

In the short space of 7 years we have had 5 Administrators of the 
Civil Aeronautics Administration. Each of these gentlemen were 
men of high caliber and outstanding ability but not one of them re 
mained in the position long enough to complete any of the plans 
which he started out to achieve upon taking office. 

Of course, we like the provision of S. 2647 in which the board shall 
be a bipartisan board with not more than four members belonging t 
the same political party. 
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Senator Scuorrren. The change that you have testified to was due 
toa short tenure of service provided. This is a longer tenure of serv- 
ice. This is a staggered service and it would lead to greater perma- 
nency and continuity of activity. 

Mr. Berswortn. Yes, sir; that is what I had in mind. 

S, 2647 is in accord with the resolution of the American Association 
of Airport Executives which was unanimously adopted in Fort Worth, 
Tex., in 1952, which is as follows: 

Whereas, it is the sense of airport management that as an agency within the 
Department of Commerce, the Civil Aeronautics Administration is becoming 
less effective as a public agency serving the aviation industry: Now therefore 
Of eeaiek That the American Association of Airport Executives in its annual 
business meeting assembled in Fort Worth, Tex., in the year 1952, urges that 


ay 


the President and Congress of the United States take immediate steps toward 
the reestablishment of the Civil Aeronautics Administration and Civil Aero- 
nautics Board as separate and independent agencies, as provided in the Civil 
Aeronautics Act of 1938. 

As the Department of Commerce has within the last 5 years 
reached out more and more to absorb the duties and functions of the 
Civil Aeronautics Administration, less and less attention has been 
paid to the needs and problems of this specialized industry. Politi- 
cal appointees, unversed in aeronautical matters, have taken over the 
duties and the functions of the Civil Aeronautics Administration. 
The Civil Aeronautics Administrator has become a mere figurehead. 
Today we find the morale of the employees of the Civil Aeronautics 
Administration at its lowest point in the 25 years of the CAA and its 
predecessor organizations. The Commerce Department, in an at- 
tempt to eradicate the weeds in the Federal aviation agencies, has all 
but ruined the entire crop. I probably make that simile because I am 
a farmer out in Iowa. The Civil Aeronautics Administration’s field 
organization has been ripped to shreds and made impotent to deal 
with its legally constituted responsibilities and duties. It is the Civil 
Aeronautics Administration field organization that has day to day 
contact with every phase of civil-aviation enterprise and operations. 
This contact has been virtually destroyed. 

Senator ScHorrret. What has really caused that? Could you give 
us an explanation ? 

Mr. Bersworrn. Many of you know our good friend Del Rentzel, 
who is a good friend of mine, when he first came in and they had a 
complete reorganization of the Civil Aeronautics Administration. 
He rewrote all the regulations and many of the jobs were changed 
‘round and many of the employees within the Civil Aeronautics Ad- 
ministration did not know how long they were going to stay on and 
Del Rentzel was there about a year and a half and he was or 
Chairman of the Civil Aeronautics Board and Don Nyrop became 
\dministrator of the Civil Aeronautics Administration and he had 
ideas of his own. He began a new reorganization and the employees 
were reshuffled again and it was a continuing proposition, and the 
same thing was done last year where the employees have been com- 
pletely reshuffled, and in some specific instances in our own region, 
they consolidated the region, region 3 and region 5 were consolidated 
into 1 region, which was Kansas City and the Chicago region. 

_ The employees were given bumping rights. Some of the employees 
in Chicago moved to Kansas City and bought homes and got settled 
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and spent $10,000 or $12,000 making the move and within 4 or 5 months 
the reorganization eliminated their jobs. It seems to us that things 
like that should be eliminated where the Civil Aeronautics Authority 
has a staggered policy and it would make a long-range plan. We have 
no brief for continuing to build up the number of Federal employees, 
but if there is going to be 4 reorganization, a seven-man board with 
a continuity of policy would lay out a program and determine whether 
they were going to use people within the program instead of moving 
them around the country at their own expense instead of reorganizing 
and saying, “We don’t need your job either.” 

If you go to any of the offices in the Civil Aeronautics Adminis. 
tration, you will find one thing uppermost in the minds of the em- 
ployees of that agency. When do we have another reorganization, 
and where do we go from here? 

The establishment of a seven-man Civil Aeronautics Authority 
would not only restore to the career employees of the governmental 
aviation organizations, many with over two decades of service, a sense 
of security in their positions but would also assure that commitments 
made by the Federal Government through the Civil Aeronautics 
Authority to the States and their political subdivisions would be 
faithfully discharged. 

May I give one illustration within my own knowledge of the vacil- 
lating tendencies of Civil Aeronautics Administration as now 
operated under the present law. I am the airport manager of Water- 
loo, Iowa, a city of 65,000 with a class 4 airport. It is, however, the 
largest industrial city in the State of Iowa. Waterloo has north-south 
and east-west service by Braniff, with 11 scheduled flights per day and 
a very considerable amount of itinerant and local aircraft traffic. 
After a new terminal building was completed and at the suggestion 
of Mr. Horne, the then Civil Aeronautics Administrator, a control 
tower was erected on the building at joint cost to Waterloo and 
the Federal Government, to be operated by the Civil Aeronautics Ad- 
ministration. That was to cost some $61,000. + Civil Aeronautics 
Administration included the cost of the installation and operation of 
radio facilities in its budget for the fiscal year 1953 since Waterloo 
met all the criteria set up by Civil Aeronautics Administration for 
such a tower and since such a tower was badly needed for the protec- 
tion of life there. The budget was cut by Secretary of Commerce 
Charles Sawyer and the tower was not authorized but—although our 
Senators protested and said it would probably be in the next year’s 
budget—in 1952 Fred Lee, then Deputy Administrator, wrote: 

Appropriate steps will be taken to include on item in our fiscal 1954 program 
for establishment of a combined station/tower facility in Waterloo. I expect 
that this can be done prior to the submittal of the program to Congress. 

Now in 1954 the criteria has been changed. Waterloo does not get 
the facilities for the control tower, although badly needed for the 
proper safeguarding of life and property, because Mr. Lee, now the 
Administrator, states that it is better to break an old promise than 
to break a new rule set up by Civil Aeronautics Administration. With 
over 20,000 movements handling 176,000 passengers, the city of 
Waterloo has not one single Government-operated navigational 
facility or aid of any kind on the airport in northeastern Jowa, serving 
20 counties. 
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Another illustration, if you please. Many municipalities planning 
to participate with the Federal Government in the development or ex- 
pansion of their airport under the Federal Airport Act held elections 
to authorize and then floated bond issues as a prerequisite to signing a 
grant agreement, only to find that the rules had been changed again 
and no Federal funds were available. When you sign a grant agree- 
ment, there is a clause in there which asks whether you have the funds 
available or where are you going to get them. Again the Federal 
Government, as represented by these agencies, with no sense of moral 
responsibility, had broken faith with people of America. We know 
some cities that have a population of 20,000 or 25,000 that issued 
$400,000 worth of bonds to build an airport and found out there was 
no matching Federal funds and the $400,000 was not enough to com- 
lete the Federal airport and the sale of the bonds had raised the 
debt limit of the city to the maximum and they could not build sewers 
or any other improvements of the cities. 

Senator Scuorrre.. Some of us thought that there was a moral 
obligation on the part of the Government to keep those obligations. 
I did understand that there was some indication that that was in a 
review stage and that recommendations would be made for picking 
up some of those. I hope that that does go through, but it did cause a 
lot of hardships in a lot of areas over the country where, upon reliance, 
they issued their bonds and made their levies and it did cause a lot of 
dislocations. 

Mr. BerswortH. Yes, sir; and Senator Bricker, I am sure, knows 
of several cities like that in Ohio. 

The CuHarrMAN. Yes, sir. Columbus is one. 

Mr. Betswortu. It is our belief that a continuing board with a high 
moral sense of the obligation of the Federal Government to meet its 
commitments and with control of both the construction of airport 
facilities and their use would give the communities of the country a 
sense of security. In the past the Civil Aeronautics Administration 
has in some cases encouraged cities to build airports larger than they 
needed in the belief that they would eventually get scheduled airline 
service. The Civil Aeronautics Board has then failed to certify any 
air carrier to that particular community, resulting in a very consider- 
able economic loss to the country and a very great sense of frustration 
onthe part of the communities so treated. And I know some very spe- 
cifically, and they have appeared many times before the Board trying 
to get certificates. Some of the cities had populations of only 15,000 
or 20,000 and they should not have built the airport in the first place, 
but they were encouraged to build it under a community-pride propo- 
sition, and the people of the community are very, very bitter. 

While we appreciate the fact that there is some concern occasioned 
by the combining into one agency the quasi-judicial functions of the 
Civil Aeronautics Board and the administrative functions of the Civil 
Aeronautics Administration, we believe the advantages that would 
accrue to civil aviation far outweigh the disadvantages of combining 
the functions. Particularly as we study the bill, and I believe the 
question has been raised about the fact that one is an administrative 
function and the other is quasi-judicial, but the bill provides for the 
delegation of authority on the part of the new Civil Aeronautics Au- 
thority to set up a director who would presumably take over the duties 
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of the Civil Aeronautics Administrator under the direction of ¢}, 
Board. 

The American Association of Airport Executives believes that the 
establishment of the seven-man board, as provided in S. 2647, would 
assure, as far as airports are concerned, that those airport facilities 
which were constructed with the aid of Federal ial were to be 
utilized or they would not be built. In short, a new seven-man board 
would insure that the left hand would know what the right hand js 
doing, which certainly has not been true for the past several years. 

The position of the American Association of Airport Executives, 
gentlemen, is that we support in a general way the broad positions 
and purposes of the bill, firm in the belief that it will give a con- 
tinuity of planning and a continuity of accomplishment to the entire 
civil aviation industry that we have not as yet been able to achieve. 

The enactment of S. 2647 into law will again affirm the intent of 
the Congress of the United States to give to the people of the Nation 
the soundest system of air commerce in the world. It will reestablish 
as the law of the land much of the intent of Congress as set forth in 
the Civil Aeronautics Act of 1938, which was subsequently emascu- 
lated by a series of Executive orders. It will give to the executive 
agency charged with the administration of the act a new declaration 
of policy of the Congress of the United States and reverse the trend 
that now threatens to destroy the basic structure of civil aviation 
progress and development in the United States. 

I have some comments on specific sections of the bill. 

The following comments are submitted independently of the fore- 
going remarks, taking the language of the bill as it stands. Sections 
are taken in numerical order except as specifically cross-referenced. 
If no comment is rendered on a section, it may be taken that the 
American Association of Airport Executives has considered but has 
no objection to, or else does not consider itself competent to comment 
on, the language and provisions as they appear in the bill. 

In those incidents where the American Association of Airport. Ex- 
ecutives agrees with the position of the National Association of State 
Aviation Officials, we have used identical language. 

Title I, section 101 (4): It is believed that the intent of this sub- 
section is directed to the “large irregular” type of carrier and is not 
intended to encompass either the charter activities of the ordinary 
“fixed-base operator” or the flying activities of aircraft-owning busi- 
ness concernes whose primary business purpose is other than that of 
air transportation. Accordingly, it is suggested that this subsection 
be amended by deleting the period and adding at the end thereof 
“for other than its own incidental benefit and using aircraft of 
maximum gross takeoff weight of more than 12,500 pounds.” This 
definition language becomes highly germane to the consideration and 
application of title IV. 

Mr. Tipton was discussing the large irregulars and the nonscheduled 
airlines, but we do not believe that as this is set up it was intended 
to take our fixed-base operators who fly their Navions and put them 
under this regulation of the bill. 

(10) It is believed that the intendment of this subsection will bet- 
ter be served if after the words “regularly used” the following |an- 
guage were to be inserted: “or intended for or being planned or de- 
veloped for regular use.” 
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In the development of a new airport, take the one in Wichita, for 
instance, it is probably being regularly used now, but a short time 
ago it was not in use. It was intended for use and being developed 
for use and the provisions of the Federal Airport Act should be 
applied to it. i 

Senator Scnorrret. They made that change the first of this month. 
It caused a lot of difficulty up to that time. 

Mr. Berswortn. (32): A careful analysis of this subsection leads 
to the belief that its intendment will be better achieved if it were 
to be rewritten to read as follows: 

“Private flyer” means any airman other than an air carrier, foreign air car- 
rier, or air contractor, who engages, otherwise than directly in air carriage for 
hire with a prolit motive, in the navigation of aircraft while underway; as this 
term is used in this act it shall be construed as including any airman pro- 
fessionally engaged in the navigation of aircraft underway where air carriage 
with a profit motive is not the primary purpose thereof. 

(35): Applies also to 204 (b), 212 (a), 213 (a) and (d). It is be- 
lieved desirable from the standpoint of avoiding possible future un- 
certainty if after the words “any political subdivision” there were 
added the words “or municipality or agency.” In certain States, “po- 
litical subdivision” and “municipality” are distinguished in statutory 
treatment. Also, code departments and certain institutions, such as 
State universities, while they may be given and exercise considerable 
authority to engage in aviation activities, hardly can properly be called 
political subdivisions. 

Now, with reference to the term “agency,” the University of Ili- 
nois has a big aeronautics department and the University of Purdue 
is in the same category. 

The CHarrMan. We have the five fields in our university depart- 
ments. 

Senator Smaruers. If it was not a State-operated institution, the 
gentleman has a good point. If private institutions had their own 
aviation facilities, they might not be included under the present law. 

Mr. Bersworru. This point was brought up by Dr. Leslie Bryan, 
cne of the vice presidents of our organization, and head of the Illinois 
State University School of Aeronautics, and under the Lllinois law, 
they are not a political subdivision and he has had a lot of discussion 
as to where they can come in here, and in fact they are classified as 
an agency of the government of the State of Illinois. 

Section 102 (g): The American Association of Airport Executives 
supports this declaratory provision. Both Federal and State and 
local aviation officials, law review writers, and such special groups 
as the President’s Airport (“Doolittle”) Commission have felt and 
expressed the need for a clearer delineation of respective responsibili- 
ties, rights, and duties. The attention of the Commission on Inter- 
governmental Relations is directed to this problem in, among other, 
the field of civil aviation. Important judicial considerations of this 
problem are now pending. A policy declaration by the Congress such 
as is constituted of this subsection will be of important, helpful, and 
persuasive influence and weight. 

It is respectfully suggested that one important aspect of this matter 
would be considerably facilitated if the Slietinn language were added 
just before the semicolon : 


and to its airport-owning political subdivisions, municipalities, and agencies 
the right to exercise jurisdiction over persons ard property, including proper 
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control of operations in air navigation, and ground operations and usage of anq 
by civil and military aircraft, as are essentially local in character and as are 
essential to the proper development, maintenance, operation, and approach 
protection by it of a public airport. 

Section 105: Here again it is believed that intendment and clarity 
would be enhanced by changing this subsection to read: 

All powers respecting the regulation of airmen, air navigation, and air naviga- 
tion facilities not herein declared and asserted to be vested in the Federa] 
yovernment or an agency thereof are reserved to the several States. 

Title IT, section 207 (a) : In view of the large and increasing amount 
of private flying of a business character, and commercial flying of a 
single- engine charter and air- taxi character, involving relatively short 
and intermediate distances that is being done in other ‘than sizable and 
elaborately equipped aircraft flown by full-time professional pilots, 
and in view of the manifest desirability ‘of minimizing so far as possible 
the congestion of the air route traffic control system and of the Federal 
airways above minimum instrument flight rules en route altitudes 
during the large percentage of times when the ceiling is sufficiently 
high to render visual flight rules navigation below the ceiling with 
adequate navigation: al aids perfectly feasible, and in view of the fact 
that recently there has appeared to be definite administrative disposi- 
tion to read into the present act a limitation of Federal interest to 
civil airways components as are required for flight under instrument 
flight rules alone, it is urged that the following Janguage be added at 
the end of the first sentence of this subsection: 
to facilitate air navigation under visual as well as instrument flight rules 
conditions. 

Section 208: A very real, substantial, and present difficulty is being 
experienced in connection with airports developed with Federal assist- 
ance in attracting private enterprise to Avdidaie with private funds 
on such airports facilities of both an aeronautical character (rendering 
those services of a proprietary character, as contrasted to the fune- 
tions of a governmental character comprised of providing and 
maintaining the basic airport facility) and of a compatible non- 
aeronautical character. 

The first type is needed to render, on an efficient basis that the own- 
ing governmental entity cannot, the services that make the basic air- 
port. facility more useful and convenient, and incidentally, but im- 
portantly, through constituting a revenue source, lower taxing re- 
quirements. The second type is highly desirable from the standpoint 
of ground rentals or increments to the airport owner’s capital account 
through sale of unneeded areas. 

The practical difficulty lies in the liability of the airport owner to 
give such title or interest as is necessary to get credit or equity financ- 
ing of building development for these aaa The American 
Association of Airport Executives respectfully suggests that this is 
one of the most urgently pressing problems attending the whole pub- 
lic airport picture today. To resolve it, the American Association 
of Airport Saeelwe suggests the addition of some such language 
as the following at the end of this section: 

“Provided, however, That nothing in this Act shall be construed as prohibiting 
or preventing the conveyance and alienation by the owner of an airport de 


veloped in whole or in part with Federal funds of such title or interest in such 
perimetal areas as the Authority shall determine not to be required from the 
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standpoint of present or future aircraft or terminal-building operations to 
be unoccupied, to persons or private concerns for the conduct of enterprises and 
erection of structures not incompatible with or detrimental to the aeronautical 
use of such airport to the extent that such conveyance and alienation of title 
or interest shall be necessary for the resonable facilities and protection of any 
such person or concern. 


Section 209 (b): Compatible with the change suggested for sec- 
tion 208, it is suggested that the second section of this subsection be 
changed to read as follows: 

No exclusive right for the use of the general-use areas of any airport or for 
the use of other air-navigation facility * * * et cetera. 

Section 212 (b): It is believed that this subsection would be more 
meaningful and concretely helpful if the following language were 
added at the end thereof: 
and may include funds for application, by way of reimbursement participation, 
upon the costs of acquisition by State and local governments of appropriate navi- 
gation easements or restrictive covenants running with the land to carry out 
the purposes of this section. 

Section 213: The American Association of Airport Executives be- 
lieves much of the present criticism of the Admiinstration of the Fed- 
eral Airport Act might be alleviated by adding the following new 
sentence : 

No airport plan shall be included in such recommendations to the Congress 


which has not been previously approved by the cognizant bodies of the States 
or their political subdivisions or agencies. 


Title III, section 301 (d) (1): Considerable dissatisfaction has 


arisen from the situation where a scheduled air carrier, once it has been 
certified over a certain segmented system, has — to be un- 


willing or unable to render more than a minimal quality of service, and 
the Civil Aeronautics Board has been reluctant to insist upon a rea- 
sonable quality of service, saying that matters of scheduling use of air- 
ports, et cetera, are concerns only of the carrier. The American Asso- 
ciation of Airport Executives suggests that sufficient capitalization as 
will cover acquisition of such aircraft units, navigational aids, et 
cetera, to make possible rendering a reasonable level of quality of serv- 
ice, is a matter which requires definitive determination at the precer- 
tification stage when “fitness, willingness, and ability” is truly in issue. 
Accordingly, the American Association of Airport Executives sug- 
gests an amendment of this subsection by inserting after the word 
“hereunder” and before the comma, line 7, the words “and responsively 
to the needs of the public convenience and necessity as to quality of 
service.” 

Section 301 (d) (2): It is considered very important to make pro- 
vision for inquiry as to need for additional service, whether by way of 
quantitative extension or by way of better frequency or reliability, to 
be initiated by petition from without the Board. This can be done by 
inserting after the word “advisable,” the words “or upon petition by 
interested persons”; “persons” as here used is in contemplation of the 
definition in section 101 (31) which includes “body politic.” 

Section 301 (h) (8): For the same reasons assigned as reasons for 
amending subsection 301 (d) (1) as respects precertification considera- 
tion, so also does the American Association of Airport Executives 
heartily endorse this subsection. It would suggest, however, that the 
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public interest would be even better served if after the word “exten. 
sion,” in line 24, there were inserted the words “or improvement jy 
quality.” 

Section 316 (b) (1): Based on certain experience of its members, 
the American Association of Airport Executives recommends the 
amendment of the language of this subsection by inserting in line 4 
following the parentheses the words: 


upon application by a certificated air carrier, upon petition by any body politic 
determined to have a demonstrable public interest in the subject matter, or upon 
its own initiative. 

Title lV: The American Association of Airport Executives concurs 
in title 1V as written providing the definition of “air contractor” js 
changed as previously proposed, in section 101, paragraph 4. 

Title B: The American Association of Airport Executives endorses 
section 504 on recordation of aircraft ownership. 

Title VI, section 601 (a) (6): Inasmuch as the definition in 101 (9) 
of “air-navigation facility” includes airports, and since the American 
Association of Airport Executives and the Civil Aeronautics Admin- 
istration in commenting on the recommendations contained in the 
Doolittle report recommended against Federal certification of air- 
ports, except in the very limited sense involved in an air carrier’s 
operating certificate, it is but consistent that the American Association 
of Airport Executives recommends that this subsection be changed to 
read : 

(6) (a) minimum standards governing the issuance of certificates for air- 
navigation facilities other than airports, and, (b) standards for data and 
symbols relating to airports and other air-navigation facilities as the same 
appear on Federal charts used aeronautically. 

Section 601 (b) : As a change, the purpose of which is self-evident, 
the American Association of Airport Executives suggests the insertion 
after the word “operations,” in line 15, the words “and the various 
types of aeronautical and nonaeronautical airport activities.” 

Title VII, section 701: Inasmuch as this title would create sub- 
stantially the Air Safety Board set up by Congress in the 1938 act, 
abolished in 1940 by the reorganization planned for, the American 
Association of Airport Executives is in favor of the reestablishment 
of the Air Safety Board as an independent agency. 

Title VIII, section 803: There appear definitely to be developments 
in the making, such as weather-surveillance radar and automatic 
weather-observing-and-transmitting devices, where part or all of the 
cost of procurment, installation, maintenance and/or operation will 
be taken care of by other than the Weather Bureau. It would there- 
fore appear expedient specifically to spell out authorization for the 
Weather Bureau to enter into such arrangements. It is suggested 
that this might be accomplished if present subsection 8 were to be 
renumbered as “9” and the following constitute a new subsection 5: 
cooperate with the several States and their political subdivisions and agencies 
in the establishment and maintenance of supplementary stations and facilities 

Title IX: No comment. 

Title X: No comment. 

Title XI: We believe that section 1101 of the present act should 
be inserted here as a matter of clarification: 


The authority shall by rules and regulations, or by order where necessat!, 
require all persons to give adequate public notice, in the form and manner 
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prescribed by the authority of the construction or alteration, or of the proposed 
construction or alteration, of any structure along or near the civil airways where 
notice will promote safety in air commerce. 

The CHamMAN. Somebody told me the other day it is hard to 
believe that there are more miles flown by private aircraft than there 
are by the commercial airlines. 

Mr. Berswortn. I think that is right. For instance, John Deere 
have five aircraft and they have, for instance, a plow factory at Moline 
and other points. They fly these five aircraft all the time in flying 
their executives around. 

We of the American Association of Airport Executives appreciate 
the opportunity of appearing before this committee to state our posi- 
tion on Senate bill 2647. We have appeared before you because we 
have a vital interest in this legislation. We are the boys from your 
hometowns—the grassroots people who must run and maintain your 
airports for the safety of all those who fly—for the safety of your 
constituents. We believe that the present law has proven its inade- 
quacies to properly deal with the problems of aviation, because it 
is in a constant state of flux and because if we are to have a strong 
domestic and international air transport system we must have a body 
which can provide that system through long-range planning with the 
help of skilled career people. 

I would like to touch briefly, inasmuch as Senator Smathers was 
discussing with Mr. Tipton, the matter of the safety board. On page 
9 of his statement, he refers to section 701. Under that proposal, if 
S. 2647 is enacted into law, we would no longer have both a Civil 
Aeronautics Administration and a Civil Aeronautics Board, but we 
would have one authority and that one authority would write the 
rules and regulations and enforce them. So, from the point of view 
which you brought up, Senator Smathers, it would be then desirable 
to have an independent agency doing the investigating of the acci- 
dents and not the Authority investigating their own rules and regu- 
lations and administration at all, and from that point of view we 
would be in favor of an independent air safety board. 

Senator Smaruers. May I ask a question about another matter 
which you have not touched upon, I wonder—because we have seen 
this problem arise recently in our State—the matter of landing fees. 
Do you believe that the airports should have a uniform landing fee? 

Mr. Berswortnu. No, sir; and neither do I believe that the Civil 
Aeronautics Board of the Civil Aeronautics Authority should have 
jurisdiction over establishing the rates of charges on the individual 
airports. Why there should be no uniform fee is obviously the cost of 
operating the airport in points like Iowa or Chicago, Ill., or Cleveland 
or Miami, Fla., or Los Angeles, which are all different. There are cost 
factors that are different. The cost of your labor, the maintenance 
cost of you field, it is an entirely different proposition. We are pro- 
viding a facility for the use of the airlines and the use of other flyers 
and we feel that we should have the right to try to recover at least 
part of our cost through the charging of fees. 

Senator SmaTuHers. You think it is a matter of bargaining between 
the individual airport and the individual airline? 

Mr. Berswortu. That is it exactly, sir. 

_ Senator Smatuers. If there is not a uniform system of fees at each 
individual airport, do you then believe that it would be proper for 
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one airport, for example, to charge a fee for a plane landing there 
and the next airport which we will say is 50 miles away to charge 
a head tax on the number of passengers? In other words, you believe 
it is just a matter of catch-as-catch-can between the airlines and the 
airports ? 

Mr. Berswortu. That is the way it has developed and I think that 
is the way it will have to remain for the most part. For you informa 
tion, the fee for the most part is being developed more or less on a 
standard basis. Most airports now are using the landing-fee basis, 
based on the weight of the aircraft and we in Iowa do not charge as 
much per 1,000 pounds as they do in Miami or Minneapolis, but the 
wear and tear on our runways is in direct relation to the usage. A Cub 
can land there for years and never wear out the pavement, but a DC-4 
is something else. 

Senator Smatuers. What do you think should happen when a situa- 
tion develops where, for example, your airport wants to charge a cer- 
tain set of fees and the airline thinks they are unreasonable and the 
airline stops flying in there under the fee system you have set up! 
What do you think should happen then ¢ 

Mr. Betswortn. A very interesting case arose a short time ago in 
Winslow, Ariz. The airline had been unable to get together with the 
city and they filed a request with the Civil Aeronautics Board, asking 
permission to overfly the city because of the landing fees. When you 
get down to figuring out the overall cost of operating the airline and 
determine what a small percentage of that is the landing fees, in fact 
it is less than 1 percent of their operating costs, it is a very infini- 
tesimal matter. 

Senator Smatuers. That brings me to the point where you say the 
airline filed an application with the Aeronautics Board. Doesn’t this 
matter finally get back to the Civil Aeronautics Board for them to 
determine what is a fair and reasonable fee to be charged ? 

Mr. Berswortn. The Civil Aeronautics Board refused to take juris- 
diction in the matter. They put it back in the hands of the city, and the 
city and the airline got together and the whole thing was settled. 

Senator Smatruers. I know that the Civil Aeronautics Board has 
been following that policy because they do not want to exercise juris- 
diction at the present time, and I could not blame them, but on the 
other hand, where they do not settle the issues and the people around 
there are without service while this dispute is going on, I wonder if 
we should not make some provisions for the Civil Aeronautics Board 
to take some action. 

Mr. Berswortn. Well, our thought on it is that the community 
in the long run, if it has built an airport, the people in the com- 
munity will not let the city deprive them of airline service if they 
have a $2 million airport sitting out there while they quibble about 
a few extra hundred dollars on landing fees, and the community 
itself can settle it with the airline property people. We do not 
believe that the Civil Aeronautics Board should have any jurisdiction 
on it. 

Senator Smatuers. One other question. When it comes down to 
the point of determining what is fair and adequate service, and then 
in relation to whether or not there is a subsidy given to the airline 
and how much that subsidy should be, do you think that the Civil 
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Aeronautics Board should take into consideration how much of the 
landing fee the airline is to pay in order to determine how much 
subsidy they should receive ? 

Mr. Berswortu. No; I do not because, as I said, the landing fee is 
so small. For instance, the property men will come in and will 
haggle at great length about the lease and the percentage, and so 
forth. At the same time, you can pick up| the report at the end of 
the year and we find that this same fellow is probably getting about 

¢90,000 a year and all the officers, and probably the expense of the 
calaries of 1 or 2 of their officers would pay all the landing fees that 
the entire corporation is paying throughout the country. In other 
words, the city of Waterloo, and let us get back to it, it is a little 
town of 65,000. Last vear we appeared before the Civil Aeronautics 
Board and in that testimony I took all the reservation cards for the 
years and raked off where the people came from. People came from 

170 cities and towns. We are servicing an area of over 600,000 people 
from which we get no cash benefit. I mean no revenue. Some of them 
are from Minnesota and all over Iowa. We are doing a pretty good 
job as a city of subsidizing the air carrier coming in there. We 
have been interested in some of the discussions relative to ame nding 
the Airport Aid Act, in which they say that terminal buildings are 
self-sustaining and self- liquidating. They are in Pittsburgh and 
Washington. Our terminal building does not pay its way. We pro- 
vide a big lobby and the airline pays no rent on the lobby. 

Senator Smaruers. If the Civil Aeronautics Board has to determine 
what is a fair subsidy, how can the Civil Aeronautics Board do that 
without determining what is a fair landing fee? If the airline is not 
paying a fair landing fee but an exorbitant landing fee to your 
airport, then, in effect, isn’t the Federal Government subsidizing the 
airline and also the operation of your airport ? 

Mr. Berswortu. I see your point there. There may be a possi- 
bility in there that there could be a provision something to the effect 
of “fair and equitable.” Of course, the determination of what is a 
fair and equitable fee is the whole determination. If it was exorbi- 
tant and out of line entirely with anything else, then possibly they 
have the authority. 

Senator Smatruers. Thank you. 

The CuatrMAN. Thank you very much. There are some letters 
here in regard to this committee’s activities and the report of the 
administrator in regard to the Waterloo Airport which you mentioned 
that we will make a part of the record at this time, if there is no 
objection. 

(Correspondence concerning Waterloo Airport and report of ad- 
ministrator is as follows:) 


WATERLOO DAILY COURIER, 
Commercial Street and Park Avenue, 
Waterloo, Iowa, March 1, 1954. 
Hon. JoHN BRICKER, 
Senate Office Building, Washington, D. C. 


Dear Senator: Senator Guy M. Gillette has forwarded to us a copy of a letter 
you have written to the Honorable Sinclair Weeks, Secretary of Commerce, re- 
garding the establishment of CAA air traffic control at the Waterloo Muncipal 


Airport. We certainly appreciate your willingness to interest yourself in this 
matter, 


47965—54——_22 
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There are certain facts which you should know in connection with this matter. 
Waterloo’s air movements in 1953 were more than twice as great as those needeq 
under CAA’s own criteria for the establishment of radio communications seryjce. 
Thus, we are definitely entitled to at least this service, regardless of whether we 
receive the needed combined tower service, technitally known as INSAC/Tower. 

The CAA will tell you that Waterloo does not qualify for this combined tower 
facility (under the recently revised criteria) because our traffic has not reached 
the required 24,000 air movements per year. That is technically correct since 
our operations were only 20,766 last year. It is probable that we will soon reach 
this level although, ironically, much transient traffic avoids Waterloo simply 
because there is no air traffic control. 

Moreover, the new CAA criteria for establishing a combined tower rates an 
air movement of a Cub plane the same as a movement of a large passenger ship 
The CAA proposes in its new budget, as I understand it, to establish or reestablish 
combined towers at 5 cities. These 5 have more air movements than Waterloo, 
but none has as much total individual movements. For example, 176,668 persons 
boarded, disembarked or passed through the Waterloo Airport last year. This 
compares to 133,605 at White Plains, N. Y., 91,989 at Bridgeport, Conn. (second 
airport) and 106,523 at Baltimore (second airport). Yet the CAA proposes to 
establish combined towers at all of these places. 

Regardless of the unfairness of the combined tower criteria, we are at least 
entitled to the communication facilities. We run the ever-present risk. of killing 
a plane load of people if we do not receive them. 

To recapitulate: Waterloo has twice the air traffic necessary under CAA cri- 
teria to receive radio communications service. It fails to qualify under the CAA 
criteria for combined tower facilities only because the number of planes rather 
than the number of passengers is counted. 

There is a lot of other information that could be furnished to you; but this 
should be helpful in evaluating the reply you will receive from Mr. Weeks. Rep- 
resentative H. R. Gross, the Congressman from our district, is fully posted on 
the detailed story. 

Thank you again for your help in this matter. 

Sincerely yours, 


(Signed) Davip DeNntTan, 
Assistant Managing Editor. 


Tue SECRETARY OF COMMERCE, 
Washington 25, D. C., March 20, 1954. 
Hon. JoHn W. BRICKER, 
United States Senate, 
Washington 25, D. C. 


Dear SENATOR Bricker: Thank you for your letter of February 23, 1954, in 
which you request information on the airport traffic control and communications 
situation at Waterloo, Iowa. 

The editorial of January 25, 1954, in the Waterloo Daily Courier is no doubt 
entirely factual as far as statistics on aviation activity are concerned. We 
have not checked the figures, because we feel that the problem at Waterloo is 
not in anyway connected with statistics on activity at other localities. The 
comparisons do, however, contribute convincing support to Waterloo’s point 
of view. 

Waterloo wants not only a tower, but airway communications service similar 
to that provided at 405 other locations in the United States. In 1951 we pub- 
lished a planning standard which contained an exhibit showing how a point 
score qualified Waterloo as a place which should have a communication station 
Today, however, we do not evaluate the need for communication stations on 
the same basis as in 1951; we no longer give point credits for the flight advisory 
service which our people furnish as a byproduct of their primary function, 
which is to handle traffic control information. This revised policy will enable 
us to discontinue 37 stations with an estimated annual saving of $1 million 
An omnirange at Waterloo is nearly complete, but traffic control information 
will be adequately handled by personnel in our communication station at Cedar 
Rapids. This eliminates the expense (about $30,000 a year) of having communi- 
cations people stationed at Waterloo. 

Also in 1951 we had a published planning standard which stated that airport 
traffic control tower service was justified if a place had 7,000 or more annual 
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operations of scheduled air carrier aircraft, and Waterloo had just over that 
rumber. 

Accordingly, our regional office was told in August 1952,.that we were pro- 
sraming a combined tower and communication station for fiscal year 1954. 
Federal Aid Airport funds of $35,500 were made available in 1952 to match a 
like amount from the sponsor, and a tower was built. On December 15, 1952, 
we wrote that we would “do everything possible to expedite service for Water- 
Joo.” 

In April 1953 we wrote to two members of the Iowa congressional delegation 
and told them that budgetary limitations precluded the inclusion of the com- 
bined station/tower, even though it met the 1951 planning standard. Con- 
currently, plans to discontinue 18 existing towers on July 1, 1953, were announced. 

In the summer of 1953 a new planning standard for towers was evolved, and 
is published and explained in the enclosed ACC paper 59/30D, to which you 
refer. This new standard calls for a total of 24,000 annual nonlocal operations, 
and in 1953 Waterloo had only 20,800 such operations. For this reason, a tower 
for Waterloo was not requested in the 1955 budget. The new standard is con- 
sidered more equitable than the old one, but in it we state that no amount of 
purely local activity justifies the expenditure of Federal funds for traffic control. 
Waterloo has about 64,000 local operations, in addition to the 20,800 nonlocal 
ones, and they do create a problem. 

We feel, however, that it would be unwise to make an exception for Waterloo, 
despite past promises, and open us to charges of discrimination from localities 
which want, but do not have, federally financed tower service. The entire situ- 
ation is most unfortunate, particularly when it is known that we would still 
be willing to finance tower operation at Waterloo, if service could have been 
started at an earlier date. 

The near accidents at Waterloo would not necessarily have been prevented 
by presence of a communication station or a tower at Waterloo. Such incidents 
have occurred at places where activity is much less than at Waterloo, and also 
at places where we have towers. 

The quoted figure of 111 (not 211) places which have fewer scheduled depar- 
tures than Waterloo, but do have CAA-operated communication facilities, is not 
indicative of unfair treatment. We have to place these radio facilities at points 
along our airways where they provide radio coverage to interstate traffic, and 
some very small places have, by accident of location, a Civil Aeronautics Admin- 
istration communication station. The enclosed discussion of some of our prob- 
lems may be of interest to you and your committee. 

We are keeping the activity at Waterloo under surveillance, and when activity 
at Waterloo reaches the required level of 24,000 annual nonlocal operations, we 
will request funds for federally financed tower service. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce 


MEMBERSHIP LIST, AMERICAN ASSOCIATION OF AIRPORT EXECUTIVES, REVISED AND 
CORRECTED MARCH 29, 1954 


Richard T. Aderhold, Jr., director, Fulton County Airport, 501 Courthouse, 
Atlanta, Ga. 

Aero Steel Engineering Co., John P. Stedman, 1408 North Adams, Peoria, 
Il. 

C. G. Ahearn, manager, Menominee County Airport, Menominee, Mich. 

Robert Aldrich, director, Minneapolis-St. Paul Metropolitan Airport Commission, 
2429 University Avenue, St. Paul, Minn. 

John L, Alexander, manager, Alexander Hamilton Field, Christiansted, St. 
Croix, Virgin Islands. 

Airport Industries, Inc., Robert E. Outhan, president, Post Office Box 435, 
tjohemia, N. Y. 

Fred Alley, manager, Kanawha County Municipal Airport, Charleston, W. Va. 

Carl J. Amundson, manager, Grand Forks Municipal Airport, Post Office Box 
O83, Grand Forks, N. Dak. 

E. A. Anthony, manager, Myrtle Beach Municipal Airport, Post Office Box 
1517, Myrtle Beach, S. C. 

(lem L. Arbogast, manager, Municipal Airport, 3365 Lakewood Boulevard, 
Long Beach, Calif. 

Russell Avery, manager, Klamath Municipal Airport, Klamath Falls, Oreg. 
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Stewart M. Ayton, manager, Atlantic Aviation Service, Post Office Box 1709. 
Wilmington, Del. 

Fulcher Armstrong, manager, Kell-Sheppard Municipal Airport, Box 809, Wichita 
Falls, Tex. 

E. Grant Baer, manager, Greater Rockford Airport Authority, 1509 26th Street. 
Rockford, Ill. 

Fred L. Bailey, manager, Akron-Canton Airport, Box 551, Akron, Ohio. 

Henry E. Baker, airport superintendent, Detroit-Wayne Major Airport, 3800 
Cadillac Tower, Detroit, Mich. 

Michael Baker, Jr., president, Michael Baker, Jr., Inc., Baker Building, Rochester, 
Pa. 

Glenn S. Banfield, manager, Chemung County Airport, Route 1, Horseheads, 
M.S 

J. G. Bastow, assistant manager and chief engineer, port of Oakland, foot of 
Grove Street, Oakland, Calif. 

George J. Bean, manager, Worcester Municipal Airport, Worcester, Mass. 

William James Benson, manager, Watertown Municipal Airport, Route No. 1, 
Watertown, N. Y. 

Wallace J. Bennon, manager, Wood County Airport, Post Office Box 4067, Park. 
ersburg, W. Va. 

Ernest E. Bentley, engineer-manager of airports, city of Jacksonville, 940 Main 
Street, Jacksonville, Fla. 

Joseph 8S. Bergin, assistant airport manager, Salt Lake Airport No. 1, 1860 Nevada 
Street, Salt Lake City, Utah 

John Berry, commissioner of airports, city of Cleveland, Municipal Airport, 
Cleveland, Ohio 

William M. Berry, general manager, Stuttgart Municipal Airport, post-office box 
852, Stuttgart, Ark. 

Walter E. Betsworth, manager, Municipal Airport, post-office box 718, Waterloo, 
Iowa 

William M. Beveridge, Teterboro Airport, Teterboro, N. J. 

Earle S. Bigler, manager, Seattle-Tacoma International Airport, Seattle, Wash 

Edwin Albert Bird, manager and director of aviation, box 868, Rosecrans Memo 
rial Airport, St. Joseph, Mo. 

Linwood L. Blackwell, manager, Lancaster Municipal Airport, post-office box 203, 
Lancaster, Pa. 

Milton Emory Boelson, manager, Dress Memorial Airport, Evansville, Ind. 

Francis A. (Jack). Bolton, superintendent, Port Columbus Airport, Columbus, 
Ohio 

Ted Bonda, Airport Parking Co., 918 Walnut Avenue, Cleveland, Ohio 

Richard Bonhurst, manager, Municipal Airport, Niagara Falls, N. Y. 

George Borsari, Airport Section, CAA, 4342 Davenport Street NW., Washington, 
D. C. 


Forest G. Bowman, manager, Dayton Municipal Airport, box 38, rural route No. 1, 
Vandalia, Ohio 

Henry E. Boyd, Jr., post-office box 157, Schenectady 1, N. Y. 

Neil G. Brackstone, manager, Capital City Airport, Lansing, Mich. 

Charles Owen Brandt, manager, Chico Municipal Airport, Chico, Calif. 

Leo P. Brennan, manager, Quad City Airport, Moline, II. 

H. Dean Breshears, superintendent of operations, Stockton Field, Stockton, Calif. 

Robert B. Brewer, 508 West Oliver Street, Owosso, Mich. 

James F. Brians, manager, Santa Maria Public Airport, 608 West Lemon Street, 
Santa Maria, Calif. 

Robert L. Bridge, manager, Municipal Airport, Salt Lake City, Utah 

Charles H. Broman, assistant manager, Tucson Airport Authority, Tucson Munic- 
ipal Airport, Tucson, Ariz. 

John F. Brown, Landrum & Brown, St. Paul Building, room 506, 111 East Fourth 
Street, Cincinnati 2, Ohio 

Knapp Brown, manager, Sioux Falls Municipal Airport, Sioux Falls, 8. Dak. 

William T. Brown, route 2, box 459, Fort Worth, Tex. 

Ben J. Brumleve, Jr., assistant director of airports, Lee Terminal Building, 
Standiford Field, Louisville, Ky. 

Leslie A. Bryan, director, Institute of Aviation, University of Illinois, 319 Civil 
Engineering Hall, Urbana, Ill. 

James C. Buckley, James C. Buckley, Inc., 30 East 40th Street, New York 16, N. Y. 

Robert L. Burman, manager, Jackson Municipal Airport, Jackson, Miss. 

William T. Burns, assistant director, Philadelphia International Airport 
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Frederic B. Butler, manager, San Francisco International Airport, South San 
Francisco, Calif. 

George E. Campbell, director of aviation, city of Baton Rouge, Post Office Box 
2468, Baton Rouge, La. 

Salvador V. Caro, Puerto Rico Transportation Authority, Box 3508, San Juan 
17, P. Be 

Myron Boyd Carpenter, manager, Great Bend Municipal Airport, Great Bend, 
Kans. 

Vincent A. Carson, superintendent, LaGuardia Airport, 94th and Grand Central 
Parkway, New York Airport Station Box No. 577, New York, N. Y. 

Amon Carter, Fort Worth Star-Telegram, Fort Worth, Tex. 

Charles J. Carter, manager, Wheeling Ohio County Airport, Wheeling, W. Va. 

John A. Casey, manager, Municipal Airport, Chicago, Ill. 

Lacy Chandler, general superintendent, Municipal Airport, 105 Decatur Club 
Building, Decatur, Il. 

Harold O. Chester, superintendent, Watertown Municipal Airport, Watertown, 
S. Dak. 

Harry Cleaver, manager, Municipal Airport, New Philadelphia, Ohio 

4. G. Cochran, Universal Concrete Pipe Co., 297 South High Street, Columbus 15, 
Ohio 

William H. Coffin, Whiteman Air Park, 12930 Pierce Street, Pacoima, Calif. 

George P. Coker, Jr., director of aviation, Room 204, Terminal Building, Love 
Field, Dallas 9, Tex. 

Edward L. Colby, aviation director, Lubbock Municipal Airport, Route 3, Lub- 
bock, Tex. 

Clyde Cole, manager, Bishop Field, Flint, Mich. 

William O. Coleman, manager, Will Rogers Field, Post Office Box 922, Oklahoma 
City 1, Okla. 

DeWitt Collins, manager, Peoria Municipal Airport, R. F. D. No. 1, Airport Road, 
Peoria 5, Ill. 

Jean A. Cook, manager, Nantucket Memorial Airport, Nantucket, Mass. 

Byron Cookson, manager, Ross Field, Benton Harbor, Mich. 

Joseph F. Coulter, manager, Max Westheimer Field, faculty exchange, University 
of Oklahoma, Norman, Okla. 

Emory L. Cox, director, Board of Park Commissioners, 401 City Building, 
Wichita, Kans. 

Robert M. Crisp, manager, Fort Smith Municipal Airport, Fort Smith, Ark. 

Henry Thomas Cross, manager, Municipal Airport, Birmingham, Ala. 

Howard E. Crush, superintendent, Lunken Airport, Cincinnati 26, Ohio 

Allison B. Curry, director, Dade County Port Authority, Post Office Box 757, 
International Airport, Miami, Fla. 

J. Victor Dallin, Chief, Bureau of Aeronautics, Philadelphia International Air- 
port, Philadelphia, Pa. 

Woodruff DeSilva, manager, Los Angeles Airport, Los Angeles, Calif. 

Byron Robert Dickey, airport manager, Air Mail Field, R. P. O., Cincinnati, Ohio 

Edmund J. Kickinson, manager, Pendleton Airport, Pendleton, Oreg. 

Ralph C. Disheroon, manager, Memorial Field, 215 Indiana, Hot Springs, Ark 

Hugh J. Dobbs, general attorney, Springfield Airport Authority, 508 Reisch 
Building, Springfield, Ill. 

Charles B. Donaldson, United States CAA, room 2, second floor, 319 North Carson 
Street, Post Office Box 49, Carson City, Nev. 

William Harold Doty, 2320 Fourth Avenue South, St. Petersburg, Fla. 

Dewey Dovel, manager, Gregg County Airport, Longview, Tex. 

John A. Doyle, manager, Cleveland Lakefront Municipal Airport, 4606 West 
226th Street, Fairview Park 26, Ohio. 

Charles W. Duke, manager, Bendix Field, St. Joseph County Airport, South 
Bend, Ind. 

G. Roy Eaton, chairman, New Castle Airport Commission, New Castle County 
Airport, New Castle, Del. 

William E. Eckenrod, Jr. Lovell Field, Chattanooga, Tenn. 

R. B. Eddy, manager, Waco Municipal Airport, 2721 Mitchell, Waco, Tex. 

John W. Edgerton, Superintendent of airport operations, aviation department, 
Tower Building, 400 Richards Road, Kansas City, Mo. 

Albert L. Edson, manager, Logan International Airport, Boston, Mass. 

W alter W. Fell, manager, Paso Robles County Airport, Paso Robles, Calif. 

Leigh Fisher & Associates, Post Office Box 1168, South Bend, Ind. 
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Richard E. Fisher, director of public affairs, American Airlines, Inc., 100 Park 
Avenue, New York 17, N. Y. 

William A. Forshee, manager, Lindberg Field, city of San Diego, 1040 Wes, 
Broadway, San Diego 1, Calif. 

Francis T. Fox, airport consultant, James C. Buckley, Inc., 30 East 40th Street 
New York, 16, N. Y. 

W. G. Fuller, director of aviation, Fort Worth Municipal Airport, Fort 
Worth, Tex. 

B. .E. Fulton, manager, Municipal Airport, 1800 Triplett Boulevard, Akron 4 
Ohio 

Richard Furman, director of aviation, chamber of commerce, Victoria, Tex 

Wilmer J. Garrett, superintendent of airports, Fresno Air Terminal, Fresno, 
Calif. 

Francis J. Geng, airport director, St. Paul Municipal Airport, St. Paul, Minn. 

Fred M. Glass, director of airport development, Port of New York Authority 
111 Eighth Avenue, New York 11, N. Y. 

Raymond G. Glumack, manager, Eveleth-Virginia Municipal Airport, 517 Second 
Street, South, Virginia, Minn. 

Kenneth Granger, manager, Municipal Airport, Youngstown, Ohio 

Leroy B. Gregg, director of aviation, Ontario International Airport, city hal! 
Ontario, Calif. 

Dr. J. J. Green, deputy director general, defense research board, A Building, 
Ottawa, Ontario, Canada 

William 8. Green, superintendent, Fairfax Municipal Airport, Kansas City, Kans 

Fred H. Groeninger, sales engineer, International Steel Co., Evansville 7, Ind. 

Walter Gunstream, airport director, city of San Antonio, San Antonio, Tex. 

George EK. Haddaway, publisher, Flight Magazine, Box 750, 1901 McKinney Ave- 
nue, Dallas, Tex. 

Claude L. Hamel, manager, Shreveport Municipal Airport, Shreveport, La. 

L. D. Hammond, manager, Wold-Chamberlain Field, Minneapolis, Minn. 

Charles Harris, Harris-McBurney Co., 297 West Michigan Avenue, Jackson, Mich 

loyd D. Hansen, manager, Logan-Cache Airport, 346 East Third, South Logan, 
Utah. 

Charles E. Hanst, 5029 Pershing Avenue, Fort Worth, Tex. 

Harry Dale Hatt, manager, Burlington Municipal Airport, Burlington, Iowa. 

Dale Hedrick, administrative assistant, Tucson Municipal Airport, Post Office 
Box 1207, Tucson, Ariz. 

Raymond W. Heinemeyer, Post Office Box 1044, Bismarck, N. Dak. 

Allan Burnett Heinsohn, manager, Morristown Municipal Airport, 10 South Oak 
Court, Convent Station, N. J. 

Francis F. Hidinger, manager, Municipal Airport, Box 1911, Cedar Rapids, Iowa. 

Joseph E. Hightower, manager, McGhee Tyson Airport, Box 990, Knoxville, Tenn 

Hon. Carl Hinshaw, House Office Building, Washington, D. C. 

Robert F. Hoffman, manager, Dubuque Municipal Airport, Dubuque, Iowa. 

Jerome Leo Hola, manager, Merrill Field, Anchorage Municipal Airport, Box 
975, Anchorage, Alaska. 

Carl Holvik, commissioner, Municipal Airport, Mason City, Iowa. 

W. C. Hoover, manager, San Luis Obispo County Airport, Route 2, Box 186“, 
San Luis Obispo, Calif. 

Homer D. Hoskins, Municipal Airport, Pontiac, Mich. 

Edwin C. Houters, Rochester Airport, Rochester, N. Y. 

Robert M. Howard, State Department of Aeronautics, Theodore Francis Green 
Airport, Box 223, Hillsgrove, R. I. 

Lee Huff, Jr., Omaha Municipal Airport, Post Office Box 1, Omaha, Neb. 

George G. Hughes, assistant to manager, aviation department, Shell Oil ©o., 
80 Rockefeller Plaza, RCA Building, New York, N. Y. 

Dennis W. Humphreys, Mathis Field-San Angelo Municipal Airport, Frank Heng- 
geler, manager, Rio Grande Valley International Airport, Post Office Box 76. 
Brownsville, Tex. 

William L. Inglis, manager, Vancouver International Airport, Vancouver A. M. F., 
British Columbia, Canada. 

Ndward E. Ingraham, assistant airport manager, LaGuardia Airport, 15 Mag- 
nolia Drive, Great Neck Estates, Long Island, N. Y. 

Louis R. Inwood, director, division of aviation, Philadelphia International Air 
port, Philadelphia, Pa. 

Robert N. Isenberg, manager, Kenton County Airport Board, Covington, Ky. 
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Harold H. Jennings, chairman, Airport Commission, 329 Brick and Tile Building, 
Mason City, lowa. 

Walter H. Johnson, Jr., vice president, properties, American Airlines, Inc., 100 
Park Avenue, New York 17, N. Y. 

Foster V. Jones, director of airports, Lee Terminal Building, Standiford Field, 
Louisville 13, Ky. 

Lester Jones, manager, Municipal Airport, Springfield, Mo. 

Henry P. Julliard, deputy director of airports, Louisville and Jefferson County 
Air Board, Lee Terminal, Standiford Field, Louisville 13, Ky. 

Jack C. Keeler, director of aviation, Pueblo Municipal Airport, Pueblo, Colo. 

Corwin C. Keenan, manager, Davenport Municipal Airport, Post Office Box 881, 
Davenport, lowa. 

Frank E. Kimble, Jr., acting chief, New Jersey Bureau of Aeronautics, Colemans 
Lane, Titusville, N. J. 

Claude F. King, deputy commissioner of airports, City of Cleveland, Cleveland 
Municipal Airport, Cleveland, Ohio. 

H. R. Kelleher, manager, Municipal Airport, Helena, Mont. 

Thomas R. Kinnucan, manager, Post Office Box 836, Vermilion County Airport, 
Danville, Ill. 

Robert C. Kirmse, manager, Municipal Airports, 4401 Ocean Drive, Corpus 
Christi, Tex. 

Carl H. Knupp, manager, Amarillo Air Terminal, 303 East Fourth Street, 
Amarillo, Tex. 

Marshall D. Kochman, Chief, Air Terminal Properties Division, Aviation Depart- 
ment, Port of New York Authority, 111 Eighth Avenue, New York, N. Y. 

E. Emil Koerber, commissioner, Municipal Airport, Mason City, Iowa. 

Paul Best Koonce, director, municipal airport department, Houston Municipal 
Airport, Houston 17, Tex. 

D. O. Langstaff, executive director, New Orleans Aviation Board, Moisant Air- 
port, New Orleans, La. 

Hervey F. Law, general superintendent of airports, Port of New York Authority, 
111 Bighth Avenue, New York 11, N. Y. 

David E. Leigh, manager, Lambert-St. Louis Municipal Airport, St. Louis, Mo. 

Paul Walter Leming, manager, Little Rock Municipal Airport, Post Office 2060. 
Little Rock, Ark. 

W. B. Lenkard, assistant general manager, airport sales, Gulf Oil Corp., Gulf 
Building, Pittsburgh 19, Pa. 

William H. Levings, director department of aviation, County of Humboldt, Post 
Office Box 395, Arcata, Calif. 

Lake Littlejohn, manager, Harrison County Memorial Airport, Post Office Box 
668, Marshall, Tex. 

Henry W. Livermore, El Monte Airport, 151 West Lambert Avenue, El Monte, 
Calif. 

Clara EB. Livingston, owner and operator, Dorado Airfield, Dorado, P. R. 

E. E. Lothrop, American Petroleum Industries Committee, 50 West 50th Street, 
New York, N. Y. 

Mareus D. Lundberg, commissioner, Mason City Municipal Airport, 212 North 
Taylor Avenue, Mason City, Iowa. 

William H. Lyons, manager, Municipal Airport, Norfolk. Va. 

= W. MacCurdy, manager, Prescott Municipal Airport, Box 350, Prescott, 
Ariz. 

John W. MacFarlane, executive director, Pennsylvania Aeronautics Commission, 
Harrisburg Airport, New Cumberland, Pa. 

Robert J. Mander, manager, Capital Airport, Springfield, Il. 

— * en manager, Easton Municipal Airport, Post Office Box 148, 
Jaston, Md. 

Eugene C. Marlin, executive director, Peninsula Airport Commission, Post Office 
Box 94, Newport News, Va. 

Don W. Martin, manager, Municipal Airport, Passenger Terminal Building, 
Oakland 14, Calif. 

Stewart D. Mast, manager, Battle Creek-Kellogg Municipal Airport, Post Office 
30x 37, Battle Creek, Mich. 


“a May, manager, LaPressa Airport, 227 B Fourth Avenue, Chula Vista, 
alif. 


Harold Gene Matthews, administrative assistant, director of aviation depart- 
ment, Municipal Airport, 400 Richards Road, Kansas City, Mo. 
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Stuart T. McAlister, director of properties, Capital Airlines, National Airport. 
Washington, D. C. 

Hon. Pat McCarran, United States Senator, State of Nevada, United Statos 
Senate Office Building, Washington, D. C. 

James L. McCarthy, manager, Stevens Point Municipal Airport, Post (Office 
30x 122, Stevens Point, Wis. 

Joseph McLaughlin, director, Illinois Department of Aeronautics, Capital Air. 
port, Springfield, Il. 

John J. McNamara, manager, Tyler Airport, R. F. D. No. 2, Tyler, Tex. 

Mayor C. E. MeQuatters, city of Ontario, 226 Mirmonte Avenue, Ontario, Calif 

George McSherry, superintendent, New York International Airport, Idlewild 
Jamaica 20, N. Y. 

Cecil C. Meadows, superintendent, Kern County Airport, 2199 Airport Drive 
3akersfield, Calif. 

Mervyn Glenn Meeks, manager, Municipal Airport No. 1, Abilene, Tex. 

James F. Mellus, manager, Kalamazoo Municipal Airport, Portage Road, Kalg 
mazoo, Mich. 

Robert Malcolm Metten, manager, McCarran Field, Las Vegas, Nev. 

James R. Mettler, manager, Mason City Municipal Airport, Post Office Box 884 
Mason City, Iowa. 

Howard M. Metzenbaum, Airport Parking Co., 700 Union Commerce Building 
Cleveland, Ohio 

Robert B. Meyer, Sky Service, Inc., Linden Airport, Linden, N. J. 

Jack BE. Miller, Sam Houston Airport, Inc., Route 3, Box 158, Houston, Tex. 

H. Lane Mitchell, commissioner, Department of Streets and Parks, Shreve 
port, La. 

Joe E. Monger, manager, Gallatin Field, Post Office Box 804, Belgrade, Mont 

Charles B. Moore, manager, El Paso Municipal Airport, El Paso, Tex. 

Phillips Moore, D. A. B., Civil Aeronautics Administration, Post Office Box 146 
International Airport Branch, Miami 48, Fla. 

Martin C. Morgan, vice president and general manager, Andrau Airport, Inc., 
Post Office Box 87, Alief, Tex. 

Richard E. Mooney, manager, Smith-Reynolds Airport, Winston-Salem, N. ( 

Corliss C. Moseley, chairman of the board, Grand Central Air Terminal, Post 
Office Box 1351, Glendale, Calif. 

Robert Neblett, manager, Municipal Airport, Hawkins Field, Jackson, Miss. 

William Neilson, manager, Kahului Airport, Post Office Box 299, Kahului, Ma 
Territory of Hawaii 

V. M. ‘“‘Todd”’ Nelson, manager Cheyenne Municipal Airport, Box 2063, Cheyenn« 
Wyo. 

Erward Nichols, director, Merced Municipal Airport, Post Office Box 430, Merced, 
Calif. 

William Henry Nichols, manager, Orange County Airport, Santa Ana, Calif 

James Nissen, manager, Municipal Airport, San Jose, Calif. 

Melvin H. Nuss, manager, Reading Municipal Airport, Post Office Box 356, 
Reading, Pa. 

V. R. O’Brien, director, Division of Airport Development, Department of Aero- 
nautics, 100 State Office Building, Frankfort, Ky. 

Herb Ohrt, commissioner, Municipal Airport, Mason City, lowa 

Earl O. Olson, manager, Duluth Municipal Airport, Duluth, Minn. 

Lester G. Orcutt, manager, Ottumwa Municipal Airport, Route 5, Ottumwa, Iowa 

Richard CC. Owens, manager, Jefferson County Airport, Route 4, Box 278(, 
Beaumont, Tex. 

Clyde 'W. Pace, Jr., airport engineer, Philadelphia International Airport, Phil- 
adelphia, Pa. 

Robert A. Palmer, manager, Harlingen All-Valley Airport, Harlingen, Tex. 

Joseph Theodore Parmer, manager, Hector Airport, Post Office Box 309, Fargo, 
N. Dak. 

William L. Partain, manager, Napa County Airport, Post Office Box 718, Napa, 
Calif. 

O. R. Parks, airport manager, Lexington-Fayette County Airport Board, Blue 
Grass Field, Lexington, Ky. 

Col. C. E. Petersen, chairman, aviation commission, 415 Rosewood Court, 01- 
tario, Calif. 

G. Edwin Petro, manager, New Castle County Airport, Wilmington, Del. 

Frank W. Phillips, manager, Baldwin Field, Quincy Municipal Airport, Quincy, 
Til. 
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Robert L. Pike, manager, Joplin Municipal Airport, Post Office Box 198, Joplin, 
Mo. 

Maurice Wilfred Pilcher, manager, Winston Field, Route 3, Box 111, Snyder, Tex. 

Clayton L, Piper, Commissioner of Aviation, Municipal Airport, Post Office Box 
37, Toledo 1, Ohio 

Frank S. Pittenger, manager, Muskegon County Airport, Muskegon, Mich. 

Walter A. Plezia, president, Lima Aviation Corp., Lima Ohio 

(. J. Porter, Porter, Urquhart & Beavin, Newark 5, N. J. 

Wilfred M. Post, Jr., manager, Allentowu-Bethlehem-Easton Airport, Allentown, 
Pa. 

Walther Prokosch, chief of airport planning, Knappen-Tibbets-Abbett-McCarthy, 
62 West 47th Street, New York, N. Y. 

John Pytlik, manager, Pinellas County International Airport, St. Petersburg, 
Fla. 

Miss Lillian F. Quinn, manager, Brainerd Field (municipal), Hartford, Conn. 

William Johns Ralston, superintendent of airports, 3000 Sky Harbor Boulevard, 
Phoenix, Ariz. 

Hon. Jennings Randolph, Capital Airlines, National Airport, Washington, D. C. 

John B. Randolph, assistant manager, Municipal Airport, 400 Richards Road, 
Tower Building, Kanas City, Mo. 

William T. Raymond, assistant to vice president, Eastern Airlines, Inc., 10 
Rockefeller Plaza, New York 20, N. Y. 

Robert J. Reed, editor, Aviation Age Magazine, 205 East 42nd St., New York 17, 
K, 2, 

Harvey L. Richards, Sr., chairman, Airport Board, P. O. Box 751, Harlingen, 
Tex. 

Phillip Henry Roettger, superintendent, Weir Cook Municipal Airport, Indian- 
apolis, Ind. 

James M. Ross, manager, Baer Field, Fort Wayne, Ind. 

Lyle Richard Russ, manager, Burnett County Airport, Route 2, Siren, Wis. 

Richard R. Sage, manager, Parks Metropolitan Airport, 25 North 66th Street, 
Belleville, Il. 

0. L. Sands, director of aviation, Orlando Municipal Airport, P. O. Box 3151, 
Orlando, Fla. 

Arven H. Saunders, manager, Raleigh-Durham Airport, Raleigh, N. C. 

John R. Saunders, office of director of aviation, San Antonio Municipal Airport, 
San Antonio 9, Tex. 

R. W. F. “Bob” Sehmidt, manager, Post Office Box 1191, Municipal Airport, 
Tuscon, Ariz. 

D. Curtis Seamon, manager, Monroe Municipal Airport, Monroe, La. 

Roger George Sekadlo, manager, Port Erie Municipal Airport, 819 Oakmont 
Avenue, Erie, Pa. 

Robert P. Selfridge, 2201 Grand Avenue, room 207, Kansas City, Mo. 

Howard M. Shafer, manager,Wilkes-Barre Scranton Airport, Avoca, Pa. 

William M. Shand, Jr., director of airports, Columbia Airport, West Columbia, 
8. C. 

Lyle Charles Sharp, superintendent of maintenance and buildings, Airport Rural 
Station, Pueblo, Colo. 

Robert Shea, manager, Cuyahoga County Airport, Post Office Box 4586, Cleve- 
land, Ohio. 

Clyde G. Sharrer, director of airports, Midland Air Terminal, Midland, Tex. 
Alton B. Sherman, manager, Hyannis Airport, Post Office Box 592, Hyannis, 
Mass. 

Charles W. Short, manager, Municipal Airport, Box 2537, Tulsa, Okla. 

Clarence M. Shy, manager, Stockton Field, 1495 Lindberg Street, Stockton, Calif. 

Robert B. Skuldt, superintendent, Municipal Airport, Truax Field, 731 Gilmore 
Street, Madison, Wis. 

Donald B. Smith, superintendent, Municipal Airport, 207 City Hall, Sacremento, 
Calif. 

Homer I. Smith, chairman, Clinton Airport Commission, Clinton, Iowa. 

Earl W. Snyder, manager, airport department, city of Eugene, Route 3, Box III, 
Eugene, Oreg. 

Edwin Sorensen, assistant general manager, Airports, Port of New York Author- 
ity, 9 Nassau Drive, Summit, N. J. 

J. 8. Sorensen, acting manager, Richard BE. Byrd Flying Field, Byrd Airport, 
_Sandston, Va. 

Erie J. M. Southwood, manager, Natrona County Casper Airport, Casper, Wyo. 
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BE. B. Spencer, manager, Traverse City Airport, 951 Tamarack Street, Traverse 
City, Mich. 

Gordon W. Stanton, director of public relations, Lockheed Air Terminal, 
bank, Calif. 

Hubert A. Stark, West Virginia Aeronautics Commission, 418-422 Capita 
Building, Charleston, W. Va. 

John T. Stephan, manager, Mercer County Airport, 686 Rutherford Avenye 
Trenton, N. J. 

Alan C. Stewart, Post Office Box 757, International Airport Branch, Miami, Fig. 

James Burr Stone, manager, Hancock Field, Santa Maria, Calif. 

C. Edward Straus, manager, Municipal Airport, Wichita, Kans. 

Fred A. Sullivan, manager, Hawthorne Municipal Airport, room 200, City Hal), 
108 East 126th Street, Hawthorne, Calif. 

John Stufflebean, Blanton and Cole, 155 West Pennington Street, Tucson, Ariz 

Kerchief T. Sveum, manager, Port O’Minot, Minot, N. Dak. 

William T. Swain, manager, Santa Barbara Municipal Airport, Building 255. 
Goleta, Calif. 

John B. Sweeney, director, department of aviation, Allegheny County Municipal 
Airport, room 511, County Office Building, Pittsburgh, Pa. 

Don Swenson, manager, Rochester Airport, Rochester, Minn. 

Mrs. Betty W. Tank, manager, Yuma County Airport, Post Office Box 1269, 
Yuma, Ariz. 

Fred G. Taplin, director of public works, 1081 Medford Avenue, Hayward, Calif 

Erle A. Taylor, Tucson Municipal Airport, 2314 Eastland, Tucson, Ariz, 

J. Wesley B. Taylor, business manager, Wichita Falls Municipal Airport, 330 
Sherwood Lane, Wichita Falls, Tex. 

John Willis Terrell, manager, Hickory Municipal Airport, Post Office Box 587, 
Hickory, N. C. 

The Texas Co., Harold C. Bender, 332 South Michigan Avenue, Chicago, II. 

A. E. Thomas, manager, Des Moines Municipal Airport, Des Moines, Iowa. 

Earl Clifford Thornton, assistant director of aviation, 1729 Henry Avenue, Pueblo, 
Colo. 

Wallace D. Timm, manager, Whiteman Air Park, Box 605, Mecca, Calif. 

Hans V. Tofte, member, Airport Commission, 15 South Delaware, Mason City, 
Iowa. 

T. K. Touw, manager, Bush Field-Daniel Field, Augusta Municipal Airports, 
Augusta, Ga. 

S. E. Travis, Jr., Civil Aeronautics Administration, Post Office Box 1589, Fort 
Worth, Tex. 

Walter H. Treen, director, Cape May County Airport, Post Office Box 375, Wild- 
wood, N. J. 

A. Clayton Tschantz, manager, Municipal Airport, Mansfield, Ohio. 

Vernon L. Tyler, manager, Municipal Airport, 3200 Dewey Street, Santa Monica, 
Calif. 

William D. Vacin, manager, Woodring Field, Enid, Okla. 

Dominic Francis Valella, manager, K. I. Sawyer Airport, Post Office Box 40%, 
Gwinn, Mich. 

M. J. Vande Bunte, Michigan Department of Aeronautics, Capital City Airport, 
Lansing 2, Mich. 

Charles Peter Wacker, assistant to director of operations, Don Scott Field, Ohi 
State University Airport, Post Office Box 3022, University Station, Columbus, 
Ohio. 

Lee E. Wagener, manager, Broward County International Airport, Route -, 

sox 525, Fort Lauderdale, Fla. 

Thomas E. Walsh, manager, Kent County Airport, Grand Rapids, Mich. 

Milford D. Walston, management operator, Civic Memorial Airport, Box 271, 
East Alton, Ill. 

Celesta A. Walters, 427 East Fourth Street, Ontario, Calif. 

Stuart V. Wandell, manager, Peterson Field, Colorado Springs, Colo. 

Leo F. Weber, manager, Rapid City Municipal Airport, Post Office Box 1329, 
Rapid City, S. Dak. 

Howard Eugene Webb, manager, Texarkana Municipal Airport, Post Office Bor 
51, Texarkana, Ark. 

Grove Webster, Purdue Aeronautics Corp., West Lafayette, Ind. 

J. P. Weidenbach, manager, Willow Run Airport, Ypsilanti, Mich. 

H. W. West, 858 West El Morado, Ontario, Calif. 
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Joseph J. Wheeler, manager, W. W. Howes Municipal Airport, Box 1331, Huron, 
§. Dak. 

R. M. White, director, Aviation Department, Tower Building, Municipal Airport, 
400 Richards Road, Kansas City, Mo. 

Charles S. Whitney, consulting engineer, 724 East Mason Street, Milwaukee, Wis. 

Gill Robb Wilson, editor, Flying Magazine, Room 1103, 270 Park Avenue, New 
York, N. x. 


John B. Wilson, manager, Teterboro Airport, Port of New York Authority, 
Teterboro, N. J. 


William W. Wisdom, manager, Lea County Airport, Post Office Box 926, Hobbs, 
N. Mex 

Dayton A. Whitten, manager, Boeing Field, Seattle, Wash. 

Douglas C. Wolfe, commissioner, Broome County Airport, Binghamton, N. Y. 

Richard C. Wolf, manager, Sioux City Municipal Airport, Sergeant Bluff, Iowa. 

Maleolm T. Wordell, manager, New Bedford Airport, 29 Mount Vernon Street, 
New Bedford, Mass. 


Mrs. Lucile M. Wright, chairman, Jamestown Airport Commission, 29 Liberty 
Street, Jamestown, N. Y. 


L. W. Wulfekuhler, secretary and general manager, Lockheed Air Terminal, 
Burbank, Calif. 


Maurice C. Young, manager, Cape May County Airport, Rio Grande, N. J. 


The Cuarrman. The next witness will be Adm. DeWitt C. Ramsey, 
president of the Aircraft Industries Association of America, Inc. 


STATEMENT OF ADM. DEWITT C. RAMSEY, PRESIDENT, AIRCRAFT 
INDUSTRIES ASSOCIATION OF AMERICA, INC. 


Mr. Ramsey. Senate bill S. 2647, which was introduced in Congress 
of January 11, 1954, provides for the repeal of the Civil Aeronautics 
Act of 1938, the Air Commerce Act, and sections 7 in each of the Re- 
organization Plans Nos. III, IV, which became effective in 1940, and 
would replace all of these with the Civil Aeronautics Act of 1954. 

The aircraft-manufacturing industry’s interest in this legislation 
pertains aigr sir to its effect upon (1) the development of s safety 
regulations, (2) the administration of safety regulations for the pur- 
poses of product certification, and (3) accident. investigation. Inso- 
far as this industry is concerned, the present Civil Aeronautics Ad- 
ministration and Civil Aeronautics Board organizations, their rela- 
tionship to each other, and the division of their assigned functions 
and responsibilities provide smooth and efficient instrumentalities 
in these three fields. 

The member companies of the Aircraft Industries Association there- 
fore are opposed to any major reorganization of the civil-aeronautics 
structure, and urge that any improvements found necessary in specific 
provisions of the present act be incorporated in it through amend- 
ment. 

_U nder the present act, it is the responsibility of the Civil Aeronau- 

ics Board to promulgate civil air regulations covering airworthiness 
design and aircraft operations. This responsibility is discharged by 

he Board separate and apart from the administrative duties ‘of the 
¢ AA, and the Board has therefore been able to maintain an objec- 
tive approach and a stabilizing influence in the important field of 
safety regulations. In so doing, the Board has evolved an effective 
procedure for evaluating the numerous recommendations on safety 
regulations it constantly receives from many sources (including the 
Civil Aeronautics Administration, as well as the Air Transport Asso- 
ciation, the Air Line Pilots Association, the Aircraft Owners and 
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Pilots Association, and the Aircraft Industries Association). Each 
of these groups has different interests and problems, and the CAB has 
performed commendably in arriving at difficult regulatory solutions 
that have been, in general, mutually acceptable to all concerned. 

Under the present act, the CAB states objectively in its regulations 
the features and characteristics which are required, and leaves the 
specific means of accomplishment of these objectives to the designer. 
This we feel is in accord with the intent of the act to foster and pro- 
mote design advances in aviation. 

We do not believe, however, that the Civil Aeronautics Authority. 
as provided for by S. 2647, would be an equally effective body for the 
development of the civil air regulations. With the dual authority of 
promulgating and administering safety rules, such an Authority 
would have a natural tendency to favor detailed rules (rather than 
those of the present objective type) simply to facilitate their adminis. 
tration. Under such detailed regulations, the designer would be faced 
with inflexible methods of compliance, and would lose one of his most 
valuable assets—that of freedom of design. 

For these reasons, the members of the Aircraft Industries Asso 
ciation believe that the present system for developing and promu!- 
gating safety regulations is sound, and that no change should be made 
in this system. 

Over the past 15 years, the manufacturers and the CAA have worked 
out mutually acceptable solutions to type certification problems, both 
in connection with the administration of and compliance with the civil 
air regulations. 

Today, these procedures and certification methods are working 
quite smoothly, and these become disrupted or confused only when 
reorganizations within the CAA take place from time to time. The 
manufacturers are, therefore, most anxious to avoid a total reorgani- 
zation such as would result from S. 2647, since it would take another 
protracted period to reach the existing smooth working relationship 
with the CAA in certification of our products. 

The present separation of rulemaking and rule-administration re- 
sponsibilities of the CAB and CAA, respectively, is not unlike the 
separation of legislative and executive (enforcement) duties inherent 
throughout our system of Government. Should there be occasion 
for a manufacturer to disagree with the CAA’s interpretation of a 
particular rule, it is possible and proper to appeal to the CAB fora 
completely impartial decision on the intent or objective of the rule in 
question. The concentration of all functions within one Authority 
would destroy this procedure of recourse in the event of basic questions 
arising during the type-certification process, as we see it. 

There are no problems with which the manufacturers presently have 
to deal that would be alleviated or eliminated by the provisions of 8. 
2647. It is felt, however, that the most efficient administration of the 
present act can be attained only through retention of the best avail- 
able personnel in the CAA and CAB, without recurrent oan of 
drastic organization changes. The problem of retaining such quali- 
fied personnel is particularly pressing today, with many of the CAA’s 
most competent technical personnel leaving or planning to leave the 
Government. 

Since the manufacturers are not in favor of a major reorganization 
of the CAA and CAB, and since the accident investigation and analy- 
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sis functions of the Civil Aeronautics Board have been well performed, 
we see no reason for the establishment of an independent Air Safety 
Board. Further, as regards the proposed “recommendation” respon- 
ibilities of this independent Air Safety Board, we believe it to be 
fundamentally wrong for any accident investigation group to have 
other than pure fact-finding and reporting functions, It should not 
duplicate the functions of other agencies by assuming responsibility 
for “recommending” changes in aircraft Sakon, operation, or main- 
tenance. In this respect we concur with the statements made by Os- 
wald Ryan, Vice Chairman of the CAB, before the House Committee 
on Interstate and Foreign Commerce relative to its consideration of 
H. R. 5561 on February 21, 1950, as follows: 


The Civil Aeronautics Board is convinced from experience that it is sound 
idministrative organization to keep the power to recommend safety action and 
the power to take such action in the same place. We feel that the advantages of 
a separate Air Safety Board would have to be very great indeed to justify split- 
ting off the single function of accident investigation from the regulatory board 
and vesting it in a new agency, in view of all the division of responsibility, dupli- 
ation of effort, and increased expense which such dismemberment would involve. 

We also believe that the Civil Aeronautics Board, as it now stands, 

sas independent in matters of accident investigation as an independ- 
ent Air Safety Board would be since the Cz AA has the responsibility 
for administration and enforcement of the safety rules and standards 
promulgated by the CAB. For this reason, we support the present 
organization in which the accident investigation functions are per- 
formed by a separate division of the CAB that is in no way related to 
the CAA. 

The CAB Accident Investigation Division conducted its affairs 
ina commendable and qualified manner for many years. In contrast, 
the previous independent Air Safety Board (in operation prior to 
the act of 1938) was subject to some criticism. Significant lessons 
were learned from the experience with the Air Safety Board and, in 
this connection, it is suggested that the committee may desire to 
seek the views of former CAB officials who served on the Bureau of 
Safety Regulation during the period immediately following the abo- 
lition of the Air Safety Board. 

S. 2647 would empower the Authority to undertake or supervise 
“such development work or service testing as tends to the creation of 
improved air navigation facilities, aircraft.” 

The present Civil Aeronautics Administration is empowered to do 
work in this field, but it should be limited to that which is allocated 
thereunto by such agencies as the Air Navigation Development Board, 
the Air Coordinating Committee, et al., or as requested by industry 
(when the scope of the work is beyond normal industrial ¢ apabilities) . 

Now, with respect to section 401 (a): Air Contractor. 

This section provides, on page 86 that— 


no person shall engage in any air commerce as an air contractor unless there 
is in force a license issued by the Authority. 


Such a provision would extend the present licensing requirements 
toa large area of operation currently being carried on without special 
icenses, such as industrial flight applications (crop dusting, etc.) 
ind corporate aircraft operations. The licensing of these types of 
“perations by the Authority would be an intolerable burden upon 
the aircraft owners and operators. It is pertinent in the above con- 
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nection that the act of 1938 contains no such provision, and it ; 
strongly held that there should be none. 

Concerning Title V—Nationality and Ownership of Aircraft: 
Recordation and Interests. 

This title omits the recordation of interests in engines, propellers, 
spare parts, and appliances as now provided for in an amendment 
to the act of 1938. Sa such recordation is important to the sale of 
these products, it is important that the present act remain unchanged 
in this regard. 

Similarly, S. 2647 in section 504 omits a provision which limits 
the liability of owners of security interests in aircraft. This feature 
provides important benefits in the financing of aircraft. 

We understand that both of the above points have been taken care 
of by amendments to S. 2647 which would thus remove the objections 
stated. 

The CuHatrMan. Do you have any questions, Senator Smathers? 

Senator Smatuers. No questions. 

The CuHarrman. Mr. Sweeney, do you have any questions? 

Mr. Sweeney. Yes, Mr. Chairman. 

Mr. Geisse, an independent aviation consultant, testified on April 
8 and said he favored the elimination of the Federal Government 
program of certifying the airworthiness of individual aircraft. | 
would like to know if you agree with that recommendation or not. 

Mr. Ramsey. What did he say they were in favor of ? 

Mr. Sweeney. He was in favor of the Federal Government ceasing 
to certificate individual aircraft but continuing the program of cer- 
tificating aircraft types and certificating manufacturing plants as 
such, but not the end product. 

Mr. Ramsey. I think there is a little difference of opinion among 
our industry that we are exploring at this time at the request of the 
Civil Aeronautics Administration Administrator. 

The Cuarmman. Thank you very much, Admiral Ramsey. 

The next witness will be Mr. Joseph K. McLaughlin, director of 
the Department of Aeronautics, State of Illinois, and the immediate 
past president of the National Association of State Aviation officials. 


STATEMENT OF JOSEPH K. McLAUGHLIN, DIRECTOR, DEPARTMENT 
OF AERONAUTICS, STATE OF ILLINOIS, AND IMMEDIATE PAST 
PRESIDENT, NATIONAL ASSOCIATION OF STATE AVIATION 
OFFICIALS 


Mr. McLaveuti. I am the director of the Department of Aero- 
nautics, State of Illinois, and the immediate past president of the 
National Association of State Aviation Officials for whom I am 
appearing today. 

The National Association of State Aviation Officials is the repre- 
sentative body of the aviation directors and commissioners of the 
several States which endeavors to coordinate the aeronautical activi- 
ties of the States as among themselves, and as respect other govern- 
mental echelons and agencies, and as respect industry segments. It 
serves the further purpose of endeavoring from time to time to articu- 
late and identify policy commitments of the several States, insofar a 
they may be determinable. 
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These policy commitments may include the expression of the legis- 

lative bodies of the several States, the administrative policies of ‘the 
chief executives of the States, and the policies expressed by the avia- 
tion commissions or boards created by State statute. In some areas, 
these policy commitments are firmly established. In others, par- 
ticularly where major legislation may be involved, detailed inquiry 
must be made and ultimate policy commitments may be delayed by 
the necessity of additional study and research, coordination, or refer- 
ence to other related segments or echelons of State government. 

I want the committee to recognize and appreciate “the fact that in 
the very nature of our organization there is a certain cumbersomeness 
that attaches to coordinating a policy statement such as this among 
all its members, and I think it is always suspect when representatives 
of an association come before a committee and purport to present 
unanimously positions representing complete agreement of everyone 
of a widely ‘spread organization. I will not purport to dothat. The 
National Association of State Aviation Officials has acted on this 
matter through the agency of a special committee, and I would like, 
when we complete the canvass of our members, if there are any 
divergencies that appear or clarifications that are indicated, to file 
with the committee a separate statement. 

The CHatrMaAn. That privilege will be given. 

Mr. McLaventin. As the name implies, the association articu- 
lates and enunciates the policies and attitudes of all the States as 
representing their State aviation agencies on matters under examina- 
tion. As such, I think the association stands in a rather u oe posi- 
tion among any organization that has or will appear before this com- 
mittee in that as tax- supported agencies they have no ax to grind. 
They are charged with and concerned with the furthering of every 
aspect and segment of civil aviation and it sometimes slops over into 
military matters. 

We would submit for the detailed examination of the committee 

staff the analytical brief we have prepared to go with my remarks 
which will be concerned with some of the more ‘general perimetric: al 
aspects of the civil aviation policy on the Federal level as we see it. 

Since the National Association of State Aviation Officials and its 
representative members have not had time to achieve a complete 
coordination among its membership of all of this bill’s provisions, we 
request the privilege of submitting further comments and detailed 
recommendations at a later time, to the extent we find it desirable or 
necessary to give a complete and true picture of all sentiment. 

The National Association of State Aviation Officials, together with 
many other persons and groups in Government and the aviation 
industry, has recognized the appropriateness for a current examina- 
tion, appraisal, and, if indicated, a modernization or rewriting of 
the basic Federal civil aviation statutory law. It is, accordingly, 
appreciative of the very considerable undertaking, the thought, time, 
and work that has gone into the drafting of S. 2647. 

The excellent comparative analysis of S. 2647 which has been 
made up in printed form from the use of the committee has very 
substs antially facilitated this study to the extent copies of this print 
have been available. 

NASAO stands in a rather unique and advantageous position among 
aviation organizations in that, as comprised of members which are 
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governmental, tax-supported agencies, it has no ax to grind; it hj; 
as its purpose and reason for being an effective concert of action— 
to foster aviation as an industry, as a mode of transportation of persons anq 
property, and as an arm of the national defense; to join with the Federal Goy. 
ernment and other groups in research, development, and advancement of avia. 
tion; to develop uniform aviation laws and regulations; and to otherwise 
encourage cooperation and mutual aid among the several States— 

and as does no other aviation group, it and its members have a respon- 
sibility, interest, contact, and knowledge in and of almost every 
aspect of civil aviation. 

NASAG has prepared and submitted for the committee’s reference 
a detailed analytical brief on the bill, and without in any way derogat. 
ing from the brief, the following remarks are made by way of a 

-apsulated coverage of its general attitude and position on topical 
areas, as Well as particular provisions of the bill. 

We believe the Congress should give careful study of the present 
need for the type of certification by the Federal Government of air- 
craft other than those engaged in common-carrier activities, particu- 
larly in view of the present high state of development in the art and 
science of aircraft design and construction. We believe the Con- 
gress should now determine whether the Federal Government should 
still certificate each type of aircraft and every component part thereof 
any more than it does automobiles, trucks, and similar vehicles. 

We believe careful study should also be given to the present need, 
if any, for the issuance of certificates by the Federal Government 
to the thousands of persons engaged in the inspection, maintenance. 
overhaul, or repair of aircraft of the type commonly utilized in gen- 
eral aviation. There is a general feeling throughout the general 
aviation industry that this type of aviation has been handicapped 
and retarded rather than fostered and developed, because of the 
strict regulations it has been subjected to during recent years. If, 
in the judgment of the committee and Congress, a liberalization is 
desirable, it is suggested that it might effectively be accomplished 
by describing the type of thing that must be performed only by 
certificated persons and expressly exclude everything else from such 
requirement. 

It could very well be that in the regulatory treatment as such it 
could be enhanced if that category of persons were separated and 
perhaps designated instead of airmen as aircraftsmen. That might 
be accomplished effectively by specifically delineating the type of 
thing that must and has to be performed by a certificated person, and 
expressly exclude everything else from such a requirement. 

It is the general position of the States that the broadening of the 
regulatory base of civil aviation should be avoided in every instance 
where there is not a clear-cut and presently discernible requirement 
that the base be broadened. To the extent that the definitions in title! 
have a tendency to expand the area in which the proposed Authority 
may regulate, they should be subjected to the most searching scrutiny 
It has been a constant complaint of all segments of the civil aviatio 

industry that the massive burden of regulations, both in the fields of 
safety and economics, and the sheer complexity of the Feguistion, 
has become a. barrier to its normal and natural growth, instead of 
fostering and encouraging development of every useful purpose of 
the aircraft in permitting the full force and play of ingenuity and 
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magination. There is more than mere color of argument that the 
mass of regulations and interpretations have tended to hold back 
advancement and discourage the individual. 

Sweeping definitions that embrace all phases of every level of 
aviation activity within the regulatory powers set forth in subsequent 
title of the act would appear to open the door to a greater complexity 
attaching to aviation activity, rather than a simplification, whether 
the area of the regulation is to be safety or economics. 

We have several particular sections in mind. For example, the 
definition of “air contractor” (sec. 101, subpar. (4)). It appears to 
be so all-inclusive that it could expose to economic regulation the 
little airport operator on the sod field in the small town; the agricul- 
tural operator engaged in spraying and dusting; the industrial opera- 
tor patrolling pipe and transmission lines; the individual dealing in 
new or used aircraft or their component parts; persons selling gaso- 
line or operating a repair station, and so forth. Until such time as 
there is a demonstrated need for economic regulation of any or all 
these phases of aviation, it is the abiding conviction of the States that 
any gratuitous imposition of such regulations should be avoided— 
for almost inevitably if the power to regulate is so given, it will be 
exercised. 

It is, accordingly, recommended that, to the extent of the purposes 
of definitions : 

(1) Determine demonstrable and present need, and confine defini- 
tory treatment to those areas or segments where such need is affirma- 
tively determined, and 

(2) Define the area or segments of civil aviation that are to be 
embraced in economic regulation. 

Similarly in the field of economic regulation as related to defini- 
tions, the division of all air carriers into “regular” and “irregular” 
gives rise to the possibility that business firms operating aircraft, or 
perhaps even fleets of aircraft, for their own private, incidental busi- 
ness use, may be subjected to economic regulation since they could 
be construed “irregular carriers” within the framework of the 
definition. 

The unquestionable objective of the act is to solve the vexing prob- 
lem of the large nonscheduled carriers for hire; however, the effect of 
the definition may be to include everything that flies since an “irregu- 
lar air carrier” is an air carrier—viz, one engaged in air transporta- 
tion—other than a “regular air carrier.” So, if it is not one by defini- 
tion it is the other, and you get down to the little fixed base operator 
engaged in charter operations and his other activities. 

The effect of definitions in the area of safety regulation are equally 
broad. The present requirement of a “type certificate” and CAA ap- 
proval for every aircraft designed, every aircraft engine, every com- 
ponent part, and every appliance, is at least twofold ; it adds materially 
to the cost of the item to the individual user and it tends to restrict or 
completely eliminate, in point of practical economic feasibility, the 
possibility of improving designs of types. 

The necessity for this type of regulation, which may well have 
validly existed 20 years ago when technical knowledge was limited 
toa relatively anid weanbor of persons, has largely vanished, particu- 
larly in the light aircraft field. This is true of not only the design, 
manufacture, and maintenance of the aircraft and its component 
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parts, but also of the operation of the vehicle. It can hardly be o, 
pected that relief from the stringent and complex regulations w;!) 
be achieved in the areas where this relief is needed unless the det; 
tion in these areas is excluded from the provisions of the act. Stated 
conversely, the definitions themselves should be made less sve) 
ing and all-inclusive. . 

Attention is called particularly to the definition of “private flyer” 
(title I, sec. 101, subparagraph (3)), which, insofar as the act is cop. 
cerned, appears to serve no purpose other than that expressed i) the 
declaration of policy (title IT, sec. 103, subparagraph (b)), and the 
explanation thereof “seems to limit the watheritys jurisdiction over 
private flyers to matters of safety.” The vagueness of this exp|ang- 
tion is in itself disturbing, but the essential fact is that the owner of 
an aircraft used solely for personal business, as opposed to business 
use of a commercial air transportation nature, is singled out by def- 
nition and thereby exposed to regulation which may be more stringent 
than those which apply to all other aircraft users, even thoug)h the 
right to use the airspace is guaranteed as if it were a special privilege. 

In the use of motor vehicles for transportation on the highways 
with some 50 million vehicles in operation, it has not been found nec. 
essary to single out the owner of the vehicle who uses it for his per- 
sonal requirements only, as opposed to any business or commercial 
use. The moment when Congress singles out the “private flyer” by 
definition his opportunities to survive will be less rather than greater. 
His right to free use of publicly supplied facilities will be open to 
question; his right to own and operate the aircraft will be subject to 
challenge in times of shortage of critical materials; his supply of gaso- 
line will be either subject to ration or cut off entirely. In short, if that 
definition is contained in the act, it will be the objective of every per. 
son sturdy enough to continue to fly to endeavor to qualify under some 
other category. We fully realize that this is not the intent of the act, 
but it may well be the ultimate effect. 

Along the same thought we have been talking for years about pri- 
vate fliers. That seems to have carried with it in the outsider’s mind, 
the layman’s mind, a sense of sportsman or playboy. It is high time. 
taking a realistic look-see at the maturity of nonscheduled aviatio) 
activities that we recognize the fact that from the standpoint of actual 
utilitarian usage of the aircraft in this category, as well as the hard 
dollars and cents economic facts of life, practically all nonscheduled 
noncommercial flying is done in furtherance of a business. We think 
it is time when we can get away from that kind of designation, that 
kind of categorizing. 

Secondly, we would invite the committee’s attention to the poss: 
bility that accrues from singling out a particular type of activity in 
basic organic legislation. The act and the purpose of the act we are 
sure is intended to preserve to the general aviation type of flier the 
right to use the facilities and the airways of the Nation. We submit, 
however, that if he is so singled out he is liable to be the target 0! 
every type of regulatory activity that comes along. In addition, wher 
materials are in short supply, gasoline, for example, being in shor! 
supply, again he will be singled out. 

he volume of air traffic is increasing, and with this increase there 
inevitably comes the necessity for the Federal Government to improve 
and perhaps even expand its services and air-traffic-control capaclty 
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on the civil airways for all types of traffic, including service in all 
types of Weather, not only as respects flying in the larger, completely 
equipped, professionally piloted aircraft under instrument conditions, 
but also, if traffic congestion is to be kept within the acceptable limits 
of the air route traffic control system, flying performed with visual 
reference to the ground. : 

We have heard a lot about a common system of air navigation. I 

don’t know how you can distort language to make a terminology of 
common system to be in fact a common system unless it is a common 
system. 
* The common system of air navigation remains a most desirable ob- 
jective, but there is not now and there never will be a truly common 
system unless it is capable of and actually does accommodate all types 
of traffic in all kinds of weather and surface terrain. This entails an 
expanding instrumentation and airways traffic control by the Federal 
Government, but even so there will remain vast areas of the United 
States where the air navigational aids system and the airways estab 
lished by the Federal Government will not be adequate to meet th 
requirements of communications and en route and approach-and-let- 
down navigation. 

It is, therefore, essential that the need for uniformity and the man 
ner of control of air traffic does not destroy the opportunity of the 
establishment of non-Federal aids through State-local-industry coop 
eration in areas and at points where the volume or type of traffic lies 
off airways or otherwise does not meet the criteria established under 
Federal authority for navigation aids. This problem is being increas- 


ingly compounded by the program of decommissioning of Federal] 
facilities that is oer going forward. That decommissioning, 


gentlemen, is predicated first on the often-asserted mandate of the 
Congress to the Civil Aeronautics Administration to settle on a com 

mon system, using that term advisedly, and, secondly, due to a seem- 
ing propensity to read into the law:or the Constitution or somewhere 
a position or a declaration that the Federal interest is limited to those 
facilities required for flight under instrument-flight conditions. | 
may be ignorant and don’t know where to look, but I find no place 
where that appears. 

To the extent that our scheduled air traffic is increasing, which it 
is, to the extent that the traffic constituted of large, professionally 
piloted corporation planes is increasing, which it is, that have the 
capability of flying with reference to instruments, then the capacity 
of the instrument system, the air route traffic control system and the 
airways facilities is going to be more and more severely taxed, so the 
more that we can enhance the relatively short-haul navigation with 
visual reference to the ground, with the aid of adequate facilities with 
which to do so under conditions when the ceiling is high enough to 
permit that to be done safely, I believe it is in the national interest 
todo so. 

With respect to the maintenance of an adequate system of airports 
nationwide, NASAO believes that some continuing form of Federal 
ad will be an absolute necessity. We need only to look to the expe- 
rience on our highways to forecast our airport requirements. 

A very apt analogy can be drawn from the situation obtaining 
with respect to highways. It is hard to say which js the chicken and 
Which is the egg, but with the improvement of highways the automo- 
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bile vehicle has improved. With the improvement of the vehicle the 
pubs > acceptance has become greater than the highways have had to 
e improved with relation to their weight-bearing capacity, their 
radius of curves, their width, access to them and new highways have 
had to be built. : 
» With each passing year as the motor vehicle has improved or the 
numbers increased, our highways have become obsolete and have to 
be modernized, and additional ones built. The same thing is true of 
our airports and particularly those facilities serving domestic and in- 
ternational scheduled air-transportation requirements and the mili- 
tary. The more efficient the vehicle, the more costly the airport fa- 
cility will become. Within reasonable limits, the airport facility must 
keep pace with the aircraft. ¥ 

NASAO wishes to make the point in fact that at the time the 
Federal Airport Act was considered by Congress prior to 1946, the 
States had played a relatively small part in the creation of airport 
facilities. A tabulation of the expenditures made by the several 
States reveals that the States (excluding municipalities) have invested 
approximately as much if not more money in airport improvements as 
the Federal Government has invested under the Federal Airport Act 
since 1946. That figure is approximately $90 million for the States 
and about $99 million for the Federal Government. 

If the enhancement of the Nation’s business is a matter impressed 
with the national interest it will be very difficult to assess that interest 
in terms of scheduled air carrier usage only or of size category. Even 
our smaller class II or secondary class improved airports are experi- 
encing a truly surprising amount of usage, both by charter and by bus- 
iness-owned aircraft. 

Parenthetically I would point out to the committee that recently I 
have had not one but recurrent occasions when communities have 
come into my own a department in Illinois, communities who 
at an eralier date had been lukewarm to the airport development or 
outright antagonistic, and evidenced their interest in a public airport 
development. In all the four cases that I am referring to it has come 
out in the course of conversion that in their search for new indus 
tries under the decentralization program being followed by many 
national concerns, a condition precedent among others that was |ai( 
down was the existence of an improved airport for a reasonable degree 
of all-weather utility, all-around utility, I should say. 

Indeed to the extent a community is not served by an airline, its 
importance to commerce and industry is in its unutilitarian way the 
more pronounced. These businesses are in nowise confined to State 
or local areas, but in a great part are national concerns who are using 
the airplane because of its very economic feasibility when used in 
regionwide—interstate, if you please—travel. . 

The greater number of States have recognized that systems of air 
ports within their boundaries are a vital economic resource. Any 
preposed revision of the Federal Airport Act must take into consi(: 
eration the growing importance of the States and their assumption 0! 
their joint responsibility in the creation and maintenance of airport 
facilities. This makes it mandatory that any revision of the Feder:! 
Airport Act makes adequate provisions for de facto inclusion of the 
States in the planning and programing phases in the development 
of airports and other aviation facilities which are publicly supplied. 





Pa 
are I 
ency 
owne 
State 

Co 
eral 
barr 
priv 

To 
exist 
avol 


equit 
busi 
ior t 
Th 
or le 
conce 
facili 
govel 
conve 
Sec 
nesse 
lizing 
a mii 
it din 
A. 
simp) 
capit 
Mr 
ours 
repea 
coup] 
state) 
the F 
that 
part 
unde 
If it 
being 
judic 
sider’ 
some 
Act o 
We 
cernil 
for 
comir 
to int 
respo 


REVISION OF CIVIL AERONAUTICS ACT 343 

Particularly objectionable from the State and local point of view, 
are requirements of Federal statute or regulation which have a tend- 
ency. to impose economic or other controls over the airport facility 
owned and operated by a political subdivision of the State or by the 
State. 

Conditions attached to the grants of funds under the present Fed- 
eral Airport Act have very demonstrably been an almost preclusive 
barrier to the development of needed facilities or public airports by 
yrivate venture capital. 

To the maximum extent possible, these barriers which presently 
exist should be removed, and future legislation should endeavor to 
avoid the imposition of such barriers. 

In the analytical brief we have elaborated on that somewhat. The 
problem arises in that respect of furnishing adequate title or interest 
in title as will render feasible the attraction of debt financing or 
equity financing or buildiings needed for the development of these 
businesses in the perimetrical areas of airports which are not required 
for the basic aeronautical interest. 

These comprise two types: First, the type of business that is more 
or less of an aeronautical character. In other words, those service 
concerns that render the services that make the use of the basic 
facility, and we think that the providing of the basic facility is the 
governmental function, that makes the use of that basic facility more 
convenient and usable, which goes over to the proprietary side. 

Secondly, there is no cogent reason that we can conceive why busi- 
nesses of a compatible nonaeronautical character should not be uti- 
lizing the airport perimetrical conveniences. The rentals provide 
a much-needed source of income, and to the extent it provides revenue, 
it diminishes the need for taxes. 

A second type of activity where unneeded land is sold off to them 
simply furnishes a very handy increment to the public ownership 
capital account. 

Mr. Betsworth mentioned that representatives of his association and 
ours had met on this problem. ‘There is nothing to be gained by 
repeating what he has mentioned. I would, if I may, touch upon a 
couple of items which do not appear in a reading of his association’s 
statement. As it relates to the airport development program and 
the Federal Government’s interest therein, we entertain serious doubts 
that it is desirable to have that language substantially restated in 
part in this act if for no other reason the Federal Airport Act is 
under present active consideration for amendment in several quarters. 
If it were amended without the corresponding provisions of this bill 
being amended it would make for a great deal of administrative and 
judicial confusion, and furthermore it could unduly hold up the con- 
sideration and action on this bill. It would appear that aside from 
some generalized enabling language in this bill the Federal Airport 
Act or its suecessor could stand on its own feet. 

We would direc* the committee’s attention to another area con- 
cerning Which this bill would appear to be a very appropriate medium 
for considering and implementing the efforts and discretion of the 
committee in recommending that such should be done, and that relates 
to interstate agreements and compacts which relate to the aircraft 
responsibility laws and that sort of thing. The Federal Constitution 
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states very explicitly that States shall not enter into agreements with- 
out consent of Congress and there have been a number of cases tj 
have held that basic enabling legislation has to be enunciated by the 
Congress before the States can do this if it enters into an area whiere 
a construction might be placed upon it that enlarges the political 
power of the States. 

We have had two instances in the State of Illinois and another one 
in which another State wished to develop.an airport in Illinois arising 
from the fact that where you have State boundaries consisting of 
rivers, as is often the case, one bank may be low and swampy and the 
other rough and hilly, and the municipality to be served might be on 
the unfavorable side of the river for airport development, but the 
favorable side is in another State. It would be a very apt area for 
staff study and for pursuant consideration by the committee. 

In the matter of scheduled air carriers economic regulations, as jt 
has up to now been a function of the Civil Aeronautics Board, the 
communities of the Nation have been recurrently plagued with the 
situation obtained where in the original certification proceedings the 
applicants have beat the drums and waved the flags about the type 
of service they were going to render, and then after certification is 
accomplished as a fact the quality of the service falls below what is 
reasonably responsive to the public convenience and necessity, as that 
word actually has meaning at the local level, people buying tickets 
and cash money going into the till. People who have cash to travel 
will not travel by air unless it has a reasonable degree of utility and 
reasonableness and convenience. In practical terms that translates 
itself into at least two round trips scheduled a day. Unless a traveler 
‘an leave his point of origin and get to his point of destination and 
that day or the next day get back after the close of business at a 
reasonable hour in the evening, he will not use it. You ean theorize. 
You can legislate. You can argue, but unless that condition obtains 
along with the other things making for reliability of service such as 
air navigational aids, the public convenience and necessity is simp!) 
an academic term that is used every so often throughout staff treatises. 

We suggest, therefore, to the committee that it should give serious 
consideration to providing in the original certification proceedings 
when fitness and willingness and ability are truly an issue, that that 
showing be made in relation to the financing ability, the entrepreneur- 
ship to render a quality of service that is reasonably responsive to the 
public convenience and necessity. 

The question of subsidy enters directly into the picture, both ina 
short-haul, near-sighted situation, and in a long-haul, far-sighted situ- 
ation. In the short-haul, near-sighted sense it enters into it by actions 
that look to reduce the quality of service, that are pennywise and 
pound foolish and realize relatively small amounts of direct operating 
costs, and by doing so they foreclose forever there being a public ac- 
ceptance of that service as will engender an independency of Federal 
support some time in the future. There is no purpose to talk about it 
unless you have that quality of service and that reliability of service 
plus, of course, all the aspects of entrepreneurship and management 
and good efficiency. Radi tsl::, 

Likewise in the provision of the bill that would provide for inquires 
after the service has been activated, not only of the carriers, not only of 
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the Board on its own motion as here proposed, but any person in the 
lefinition, including a body politic to come in and ask for an increase 
n service, not only qui intitatively but qualitatively. 

ator SMATHERS. Doesn’t this proposal of Senator McCarran’s do 
nat? You approve that particular provision? As I understand it, 
his proposal authorizes a citizen or an outside party to petition the 
Civil Aeronautics Board when they believe that they are not getting 

e type of service which was promised at the time that the certificate 
vas granted. 

"Mr McLavuecuuin. I believe it provides that the Board on its own 
motion can. 

Senator Smatuers. It would be the Civil Aeronautics Administra- 
tion under Senator McCarran’s proposal. But his proposal is that 

Authority would have the power to review the service that had 
een promised and to do that on the application of some individual 
outside the airline or the municipality. 

Mr. McLaucuurn. It does not go that far under present language. 
We have suggested amendatory langu: ige that would achieve that, and 
we think it is important. 

On the general question of the reorganizational aspect of the bill, the 
National Association of State Aviation Officials has no great pre- 
ponderance of opinion or brief one way or another. Taking first the 

‘ident Investigation Board, the Air Safety Board, we feel that by 
and large a bureau if it is given sufficient leew: ay, Sufficient credence, 
iflicient financial ace ommodation, « can and has done a good job. The 
gument against that is that there might be some sort of a tendency 
for the top officials to be reluctant to overrule the findings and recom- 
dations of a subordinate bureau. I do not believe that that has 
been demonstrated either in accident investigations or in economic 
atters. Quite frequently, and I think more frequently in economic 
regulation matters, the economic regulation bureau counsel is over- 
ruled. 

In the accident investigation field somebody has to act as a factfinder 

ifter the manner of a master in chancery, so to speak. It would be a 
er rare cireumstance in which a body sitting in Washington would 
compet nt and justified, in fact, to overrule findings of fact. 
s far as the combined other functions of the proposed Authority, 
again we say we have no great brief, one way or the other, but the 
eld and the technical aspects are so large and complex that consider- 
ng the very mechanics of the thing it would appear that you have 1 or 
ituations obtaining. 

Where you have a situation obtaining where there is such a large 
measure of delegation of responsibility “that there is very little sub- 
stantive benefit to be gained by overall formal, nominal cognizance 
y the authority membership en banc or else if the authority mem- 
ers en bane consider all these myriad technical administrative de- 
tails, then surely there would be something less than the optimum 
balane e achieved. It seems to me that it has to be one way or the 
ther, 

I do not want to burden the committee further with this. I would 
‘ommend it to the committee and its staff and thank the committee 
for the opportunity to be heard and make myself available for any 
questions that the chairman may have or that any other member of 
the committee may have. 
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The Cuarrman. Do you have any further question, Senator 
Smathers? 

Senator SmaTuers. Not at this time. 

The Cuairman. Thank you very much, Mr. McLaughlin, and the 
brief and statement of the position of the National Association of 
State Aviation Officials which you presented will be made a part of 
the record at this time. 

(Brief and statement of position, National Association of State 
Aviation Officials, is as follows :) 


STATEMENT OF POSITION OF THE NATIONAL ASSOCIATION OF STATE AVIATION 
OFFICIALS ON S. 2647 


The honorable, the chairman and members, the Senate Committee on Inter 
state and Foreign Commerce: 


I. INTRODUCTION 


The National Association of State Aviation Officials together with many 
other persons and groups in goverment and the aviation industry has recognize 
the appropriateness for a current examination, appraisal and, if indicated, 
modernization or rewriting of the basic Federal civil aviation statutory law. It 
is, accordingly, appreciative of the very considerable undertaking constituted 
of the thought, time, work, and openmindedness that has gone into the drafting 
of S. 2647, and its sponsor and the committee staff are to be highly commended 
NASAO is likewise appreciative of, and welcomes the opportunity to submit for 
the committee’s consideration the resulting comments and recommendations 
flowing from its study of this comprehensive measure. The excellent compara- 
tive analysis of it which has been made up in printed form for the use of the co 
mittee has very substantially facilitated this study, as surely it must also have 
the bill’s consideration by other interested organizations. 

NASAO has as its purpose and reason for being an effective concert of actio 
“to foster aviation as an industry, as a mode of transportation of persons and 
property and as an aim of the national defense; to join with the Federal Go 
ernment and other groups in research, development, and advancement of avia 
tion; to develop uniform aviation laws and regulations; and to otherwise en 
courage cooperation and mutual aid among the several States”; and as does n 
other aviation group it and its members have a responsibility, interest, con 
tact, and knowledge in and of every aspect of civil aviation except manufacturing 
and distribution. 

Candor bespeaks_the desirability of stating at the outset that this statement 
cannot fairly be said to be the complete, unanimous position of all NASAO men- 
bers on every point. By the very nature of its composition, NASAO on a rela- 
tively short-notice matter as this must work in the first instance through 
mittees and its directors, and, secondly, as time permits through the cenera 
membership in general meeting or by mail canvass. This has a certain inherent 
cumberousness which it is believed the committee will readily recognize and 
appreciate. While the statement does represent a conscientious effort to enunci- 
ate the attitudes of the drafting committee and officers, the time factor obtaining 
has not permitted completing a canvass of the general membership, getting 
their reactions, and revisiong this statement accordingly. Leave is therefore 
respectfully requested of the committee to file a supplementary statement if 
comments received from the general membership cover additional sections of 
the bill or constitute divergent positions from those here submitted. 


Ii. GENERAL COMMENTS 


Entity/functional separation under the bill 


Some considerable concern is occasioned as respects the combining in one 
agency of the quasi-judicial functions relating to economic regulation and the 
administrative functions relating to other than economic regulation and accident 
investigation. 

Quantitatively, the volume and scope of responsibility and work of other than 
an economic-regulation character is and would be such as would appear to fore- 
close more than formal surveillance by the authority members, as such, and by 
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the same token to necessitate such a large meastite of responsibility delegation 
sto rend it questionable whether any appreciable substantive benefit will accrue 
from combining these two large fields of functiofial cognizance. Alternatively, 
to the extent that the authority members actively concern themselves en blane 
with noneconomie regulatory matters it would appear that there can but be 
ething less than optimum attention accorded the discharge of each function. 
Qualitatively, there appears to be a respectable body of opinion that every 
ni sible independency of organizational status should be given to an agency 
charged with the discharge of quasi-judicial functions and that a combination 
of this responsibility and those of a substantively different administrative char- 
acter are Mutually detrimental and can be detrimental to members of the public 
having occasion to come within the purview of such a combined agency. In all 
fairness, it is recognized that not infrequently matters arise of a collateral 
nature, such aS Operations, safety, or airport aspects, which can and do have 
iterial bearing on economic matters, concerning which the economic-regulatory 
ody should take notice of or act upon. However, it is believed that this problem 
can be largely accommodated if the economic-regulatory body is also the non- 
e nomic -regulation-promulgating agency and is willing or is directed to take 
jizance of its own regulations. In the enforcement field, there is considerable 
resentment and resistance by the bar to the idea of prosecution and decision being 
f sale of the same agency. 
As respects the proposal of an independent air safety board, NASAO has no 
reat brief in support of or in opposition to it. It appears that ac ecide nt investi- 
gation and recommendatory functions can be equally well handled by a vigorous 
bureau, given adequate scope, competent staffing, credence, and financial leeway, 
f an overall administrative agency, as by an independent board assigned this 
sole function, and that the chief virtue attaching to an independent board would 
voidance of the tendency of a top body to be reluctant to overrule findings 
made by a subordinate bureau. 
Asa general matter, whatever turn the functional grouping may take, it appears 
desirable to make it a function of congressional action rather than of execu- 
tive order. 


Restatement in this bill of portions of the Federal Airport Act 


Other factors being approximately equal, it would appear to be the general 
consensus of NASAO’s members, who have in the forerank of their activities 
the development of airports, that it is questionable whether it serves any bene- 
ficial end to restate Federal Airport Act language in this act; indeed, a number 
appear apprehensive that to do so may prove definitely undesirable. 

soth from the standpoint of the Federal airport program being contemplated 
is of any given time to have a finite duration and that of the sufficiency of 
the enabling legislation, the Federal Airport Act would appear to be able to 
suffice all purposes by standing alone, except, perhaps, for some general declara- 
tory language in basic legislation such as herein proposed recognizing and 
uthorizing administration of such airport development program as the Congress 
-_ by other legislation implement. 

‘ithout it being in any way affected by amendment, airport development pro- 
gram language included in this measure without repeal of the Federal Aiport Act 
could be fruitful of administrative, legal, and judicial difficulty as to which 

rresponding sections shall be considered as controlling. With active con- 
aca being given in a number of quarters to amendments to the Federal 

rport Act, as such, such consideration would have to be concurrently directed 
, corresponditie language in this bill, which would bid fair unnecessarily to 
confuse and prolong consideration of this bill. A fortiori, if it should happen 
that 1 and not the other of corresponding sections in the 2 acts were amended, 

e potential for confusion would be manifest. 

A persuasive brief could also be made for the proposition that provisions relat- 
ing to clearance and preservation of aerial approaches to airports should be 
ncluded exclusively in the Federal Airport Act. 

Miscellaneous 
1 


¢ 


The committee will readily recognize that numerically the privately owned, 


public-use airports of the Nation substantially outnumber the publicly owned 


airports, and as such constitute a major and vital component of our national 
airport system. 

Additionally, to the extent that these facilities being developed, operated, and 
laimtained by private enterprise, without the benefit of public funds for improve- 
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ments or relief from heavy real estate tax burdens, can stay in business ang }, 
safety usable, so also is lhe expenditure of public funds to maintain the syste, 
avoided. However, an increasingly serious problem confronts them in the for, 
of encroachment in their aerial approaches which can operate just as effectiye); 
to diminish or wipe out runway effective lengths as pro tanto plowing them Wy 
Presently these hardy entrepreneurs and their using public can look to , 
quarter for protection save the extremely tenuous requirement part 625 of 
the Administrator’s regulations requiring notice to be given the CAA of intey 
to erect encroaching structures. This requirement is without teeth: if notice 
is given, all requirements are met; no action other than a possible money 
penalty action (presumably at the discretion of the local United States distric 
attorney) can ensue, and even it would stand on extremely tenuous grounds 
If the Congress were to act definitively to protect and preserve for use by th 
general public these facilities, it would be making a sorely needed, substantia 
and constructive contribution. 

2. Another substantive area which the committee might appropriately « 
in connection with this organic legislation is the matter of enablement of 
compacts and agreements between States and their instrumentalities in avia 
governmental activities. Cooperative action in such matters as publi 
development and operation and aircraft financial responsibility leg 
administration is presently confronted by serious problems of a constitut 
and judicial-decision character. 

“No State shall, without the consent of Congress, * * * enter into any a 
ment or compact with another State * * *” (Federal Constitution, 
sec. 10). 

It has been held that a city is a political subdivision of the State, created 
as a convenient agency for the exercise of such governmental powers of ¢! 
State as may be delegated to it. (City of Trenton v. State of New Jersey 
U. S. 182.) It would seem that agreements between political subdivis 
different States entered into pursuant to authority granted by said States 
stand on the same plane as agreements between the States themselves 

The case of Kansas City v. Fairfar Drainage District (34 F. (2d) 
involved a compact and agreement between the States of Missouri and Kansas 
relating to the municipal waterworks of Kansas City, Mo., and Kansas City 
Kans. By means of this compact, the facilities of each municipal waterworks 
being available to the other, were exempted from taxation in the foreign St 
and each city was given power of eminent domain in the foreign State 

In respect to what agreements between States are subject to the require. 
ment contained in section 10 of article I of the United States Constitution, t 
“no State shall, without the consent of Congress, * * * enter into any ag 
ment or compact with another State,” it has been said that the terms “comp: 
and “agreement” as used in this section do not apply to every possible compact 
or agreement between one State and another for the validity of which the consent 
of Congress must be obtained, but the prohibition is directed to the formation 
of any compacts tending to the increase of political power in the States whi 
may encroach upon or interfere with the just supremacy of the United States, 
Virginia v. Tennessee (148 U. 8., 508). 

If in the discretion of the committee and the Congress accommodation shoul 
be made to the States in this respect, it would appear that this bill, if enacted 
would constitute the logical medium by and in which to do so. 

3. As a matter which does not readily lend itself to treatment in terms of 
specific sections of the bill, the consideration of the committee is invited to 
whether or not it would be desirable to separate from the general designation of 
“airmen” those nonflying categories comprised of persons engaged in the servic: 
ing, maintaining, repairing, and construction of aircraft and components and 
designate them as aircraftsmen. Occasion seems repeatedly to arise, such as i! 
matters relating to security control of air traffic, where the lumped designatiol 
makes for unnecessary awkwardness. 

Whether or not such a separation is made, the committee is urged to give 
consideration to the fact that in many instances formally certificated persons ot 
agencies are not reasonably available and are not essential to perform certail 
maintenance and repair functions. As one typical example, a flying rancher oT 
an Illinois farmer with a magneto or radio malfunction, not involving the air 
craft structure, should not be precluded from utilizing the services of a competent 
person in a nearby town, where an aircraft engine repair or radio repair shop !s 
not located in the reasonable vicinity. 
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In the matter of certificate designation in the piloting categories, it is strongly 
urged that the basic certificate designation be simply that of ‘‘pilot’—discarding 
the prefix “private,” the “sportsman,” “hobbyist,” or “playboy” popular conno- 
ration of which is simply not in keeping with the present almest exclusively 
utilitarian use being made of aircraft in point of both business usage and 
economie necessity. 

4. Toward the end that there shall be no misconception or misconstruction 
irise from NASAO’s limited specific comments on subsection 102 (g) or section 
105, following, it should not be inferred that the States here appear as passive 
and abjectly grateful supplicants for any patronizing milksops which may be 
thrown their way by way of lip-service clichés. Rather the States, represented 
in their State aviation agencies, appear here before their representatives in 
Congress in affirmative and positive advocacy of the proposition that the legis- 
lative branch of the Federal Government shall definitively and incisively create 
i statutory environment wherein the States can properly and adequately function 
is sovereign entities in the manner contemplated and expressed by the framers 
of the Federal Constitution and within the framework of the Federal form of 
vovernment contemplated by them, as contrasted with creeping federalism as 
isa function of administrative interpretation fiat, interdiction, “legislation,” and 
preemption and—in lieu of definitive congressional pronouncement—judicial 
sustainment. 

Functional activity by the States in civil aviation takes two main forms: (1) 
independent sovereign action under the general police power reserved to the 
States in protection and enhancement of the health, safety, and well-being of its 
citizens, (2) action, as sovereign units of the Union of States, in furtherance of 

e common interests and welfare of all as a Nation. It is submitted that it is 
wholly unwarranted to assume that the States want to or will voluntarily act 
oppositively to or at arms length with the national interest except as they are 
inwillingly forced to do so by legislative, executive, administrative, or judicial 
actions at the Federal level which would seek or operate to impair their capacity 
to function as sovereign entities or as members of the Union team of States—the 
“doctrine” of preemption notwithstanding. 

It would be foolhardy to infer that even with a favorable Federal legislative 
environment, the States will automatically and in all cases function uniformly 
and without error, any more than that it can tenably be argued that the Federal 
Government within its own proper sphere functions uniformly and without error 
Government at any level, and the quality of its governing, cannot be disassociated 
with the qualities of the human beings which comprise it. That fact can 
scarcely be marshaled as an argument of controlling or even persuasive weight 
for not lending every possible legislative facilitation to optimum functionary 
activity by the States in the field of civil aviation. 

After every argument in the rarefied stratum of academics or in morbidly 
fearful self-serving interest is in, the one additional fact remains that, other 
factors being equal, a more sympathetic and intelligent handling of a problem 
can be expected the closer one gets to the problem. 

These remarks as made in full recognition of the fact that NASAO, was actively 
represented on certain aspects of the Air Coordinating Committee’s review of 
national aviation policy, but the committee is asked to consider the fact that 
its voice was but one of many therein, and that Federal governmental spokesmen 
before this committee will be largely constrained to speak in conformity with 
the end-product policy recommendations ensuing from the review. 

To the extent these policy recommendations favor setting up good objectives 
and practices rather than detailed regulatory “shalls” and “shall nots” NASAO 
heartily concurs: It is neither possible by regulation to anticipate every con- 
ceivable circumstance nor to insure exercise of good judgment with respect to a 
given set of factual circumstances. 

The committee will have opportunity, in due course, to observe the end re- 
sults of the deliberations of the various working groups involved in the Air 
Coordinating Committee’s review of national aviation policy, among which will 
be those preparing, under the common aegis of the Air Coordinating Commit- 
tee’s legal division, policy statement, recommendations, respectively, on the 
closely interrelated questions of— 

(1) Federal-State-local relationships—Exercise of control over airspace. 

(2) Federal-State-local relationships—State actions in the regulatory field. 

fo the extent that they or either of them may produce policy-statement recom- 
mendations which in a forthrightly and statesmanlike manner recognize the ccin- 
cident interests and powers of different levels of government, the States look to 
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their representatives in Congress to adopt any legislative proposals which may 
be submitted in implementation thereof; to the extent that they or either of 
them may produce policy statement recommendations which would wearily pro- 
pound the threadbare old fetish of exclusive jurisdiction in Federal Government 
by “preemption” through “assertion” (rightly or wrongly), the States look to 
their representatives in Congress unequivocally to reject any legislative pro. 
posals which may be submitted in implementation thereof. 


III, COMMENTS ON SPECIFIC SECTIONS OF THE BILL 


The following comments are submitted independently of the foregoing re- 
marks, taking the language of the bill as it stands. Sections are taken in np- 
merical order except as specifically cross-referenced. If no comment is ren- 
dered on a section it may be taken that NASAO has considered but has no ob. 
jection to, or else has not reached a decision regarding, the language and pro- 
visions as they appear in the bill. 

Title I, section 101: (4) It is believed that the intent of this subsection is 
directed to the “large irregular” type of carrier and is not intended to encompass 
either the charter activities of the ordinary “fixed-based operator” or the flying 
activities of aircraft-owning business concerns whose primary business purpose 
is other than that of air transportation. Accordingly it is suggested that this 
subsection be amended by deleting the period and adding at the end thereof “for 
other than its own incidental benefit and using aircraft of maximum gross takeoff 
weight of more than 12,500 pounds.” 

This definition language becomes highly germane to the consideration and 
application of title IV. 

(10) It is believed that the intendment of this subsection will better be served 
if after the words “regularly used” the following language were to be inserted 
“or intended for or being planned or developed for regular use.” 

(19) It is suggested that a clarification would be helpful and indicated here 
as to whether the word “portion” connotes (a) an undivided interest in the 
whole, or (b) a physical component. 

(20) Perhaps the committee would consider it to be appropriate to include 
“equipment trust deed or certificate’ with the legal instruments specifically 
herein delineated. 

(24) Consideration might be given as to whether the addition after the words 
“for compensation or hire” of the words “with a profit motive’ would serve more 
precisely to convey the intendment of this sometimes troublesome terminology. 

(28) It has sometimes been commented upon by aviation law writers that in 
certain jurisdictions courts have made determination of spatial, or qualitativs 
limitations on property rights of the owner of the surface fee to turn on regula- 
tions as to minimum altitudes which were in fact promulgated with flight safety 
considerations as their purpose. (See L. Welch Pogue and James F. Bell, the 
Legal Framework of Airport Operations, Journal of Air Law and Commerce, 
vol. 19, No. 3, pp. 256 and 271.) If such is in fact the intendment, it is suggested 
that it be specifically so stated; if, on the other hand, such is not the case, any 
such construction might well be specifically negated. 

In either case, it might be well to include recognition of the flight paths in- 
volved in the landing and takeoff of aircraft. 

(32) A careful analysis of this subsection leads to the belief that it should 
be omitted. 

(35). [Applies also to 204 (b), 212 (a), 213 (a) and (d).] It is believed 
desirable from the standpoint of avoiding possible future uncertainty if after 
the words “any political subdivision” there were added the words “or muni- 
cipality or agency.” In certain States, “political subdivision” and “munici- 
pality” are distinguished in statutory treatment. Also, code departments and 
certain institutions, such as State universities, while they may be given and 
exercise considerable authority to engage in aviation activities, hardly ca! 
properly be called political subdivisions. 

102 (g): NASAO is, perhaps not unnaturally, wholeheartedly in support of 
this declaratory provision. Both Federal and State and local aviation officials, 
law review writers, and such special groups as the President’s Airport (Doo- 
little) Commission have felt and expressed the need for a clearer delineation of 
respective responsibilities, rights, and duties. The attention of the Commis- 
sion on Intergovernmental Relations is directed to this problem in, among other, 
the field of civil aviation. Important judicial considerations of this pro)lem 
are now pending. A policy declaration by the Congress such as is constituted 
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of this Subsection will be of important, helpful, and persuasive influence and 
weight. : 

It is respectfully suggested that one important aspect of this matter would 
ne considerably facilitated if the following language were added just before 
the semicolon: “and as in such respect and otherwise is necessary for it to 
d scharge its duties and responsibilities under the general police power to act 
in protection of the safety and health of its citizens; and to its airport-ownins 
political subdivisions, municipalities and agencies the right to exercise juris 
diction over persons and property, including proper control of operations in air 
navigation, and ground operations and usage of and by civil and military air- 
craft, as are essentially local in character and as are essential to the proper 
development, maintenance, operation and approach protection by it of a public 
airport’. 

105 : Here again it is believed that intendment and clarity would be enhanced 
hy changing this subsection to read: “All powers respecting the regulation o! 
airmen, air navigation, and air navigation facilities not herein specifically 
declared and asserted to be vested in the Federal Government or an agency 
thereof are expressly reserved to the several States.” 

Title 11: 207 (a). In view of the large and increasing amount of general! 
aviation flying that is being done of a single-engine charter and air-taxi char 
acter, and that of a business character in other than sizable and elaborat 
equipped aircraft flown by full-time professional pilots involving relatively short 
«nd intermediate distances, and in view of the manifest desirability of minimizi 
so far as possible the congestion of the air route traffic control system and of the 
Federal airways above minimum instrument flight rules en route altitudes dur 
ing the large percentage of times when the ceiling is sufficiently high to render 
visual flight rules navigation below the ceiling with adequate navigational aids 
perfectly feasible, and in view of the fact that recently here has appeared to be 
definite administrative disposition to read into the present act a limitation of 
Federal interest to civil airways components as are required for flight under 
instrument flight rules alone, it is urged that the following language be added at 
the end of the first sentence of this subsection: “‘to facilitate air navigation under 
visual as well as instrument flight rules conditions.” 

208: A very real, substantial, and present difficulty is being experienced in 
connection with airports developed with Federal assistance in attracting private 
enterprise to develop with private funds on such airports facilities of both (a) 
aeronautical character (rendering those services of a proprietary character, as 
contrasted to the functions of a governmental character comprised of providing 
and maintaining the basic airport facility), and (b) of a compatible nonaeronat 
tical character. 

The first type is needed to render, on an efficient basis that the owning 
sovernmental entity cannot, the services that make the basic airport facility 
more useful and convenient, and incidentally, but importantly, through consti 
tuting a revenue source made for lower taxing requirements, ~The second type 
is highly desirable from the standpoint of ground rentals or increments to the 
airport owner’s capital account through sale of unneeded areas. 

The practical difficulty lies in the inability of the airport owner to give such 
title or interest as is necessary to get credit or equity financing of building 
levelopment for these enterprises. NASAO respectfully suggests that this is 
one of the most urgently pressing problems attending the whole publie airpos 
picture today. To resolve it, NASAO suggests the addition of some such la 
cuage as the following at the end of this section: 

“Provided, however, That nothing in this Act shall be construed as prohibiting 
or preventing the conveyance and alienation by the owner of an airport developed 
in whole or in part with Federal funds of such title or interest in such peri- 
inetal areas as the Authority shall determine not to be required from the stand- 
point of present or future aircraft, service and hangar area access or terminal- 
building operations to be unoccupied, to persons or private concerns for the con- 
duct of enterprises and erection of structures not incompatible with or detri- 
mental to the aeronautical use of such airport to the extent that such conveyance 
and alienation of title or interest shall be necessary for the reasonable facilita- 
tion'and protection of any such person or concern.” 

209 (b) : Compatible with the change suggested for section 208, it is suggested 
that the second section of this subsection be changed to read as follows: 

‘No exclusive right for the use of the general-use areas of any airport or for 
the use of other air-navigation facility * * *.” 
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212 (b): It is believed that this subsection would be more meaningfu! ang 
concretely helpful if the following language were added at the end thereof: *yyq 
may include funds for application, by way of reimbursement participation, wpon 
the costs of acquisition by State and local governments of appropriate avigation 
easements or restrictive covenants running with the land to carry out the pur. 
poses of this section.” 

213: One of the most recurrently heard criticisms of the administration of t). 
Federal Airport Act is that relating to repeated instances where the first word 
a local community has of consideration being given to it in the way of FAAP qe. 
velopment is a telegram from one or more Representatives in Congress advising 
the mayor with pleasure of the inclusion of Smithville in the national airport 
plan, and the mayor, when interviewed by the local newspaper, says he doesn't 
know what it’s about but he guesses its some kind of government allocation. The 
same situation to a somewhat lesser extent has characterized the annual program 
recommendations under the Federal Airport Act, due to the classification given 
it until submitted to the Congress. To remedy this situation the following 
changes are recommended in the draft language: 

Subsection (a), after the words “consultation with” add the words “and writ- 
ten concurrence by”. 

Subsection (c), just before the present last sentence insert the following: “No 
airport development shall be included in such recommendations to the Congress 
which has not received the concurrence of cognizant State and local authorities.” 

It might be noted that from the foregoing standpoint, as well as those of fa- 
cilitating State and local matching fund planning and of avoidance of nonmeri- 
torious projects being promoted to use up apportionments under excessive FAAP 
annual appropriations and other meritorious projects being stalled due to in- 
sufficient Federal funds, NASAO is recommending a change to the Federal! Air- 
port Act as would authorize the unappropriated balance of the $500 million total 
authorization of the Federal Airport Act to be apportioned among the States and 
pursuant thereto authorize the Civil Aeronautics Administrator, up to a con 
zressionally specified annual maximum, entering into binding grant agreements 
on projected basis, and with the annual appropriations request to be the aggre- 
gate of all such grant agreements entered into covering a given ensuing fiscal 
year. 

301 (d) (1) : Considerable dissatisfaction has arisen from the situation where a 
scheduled air carrier, once it has been certificated over a certain segmented sys- 
tem, has proved to be unwilling or unable to render more than a minimal quality 
of service, and the Civil Aeronautics Board has been reluctant to insist upon a 
reasonable quality of service, saying that matters of scheduling use of airports, 
etc., are concerns only of the carrier. NASAO suggests that sufficient capitaliza- 
tion as will cover acquisition of such aircraft units, navigational aids, etc., to 
make possible rendering a reasonable level of quality of service, is a matter which 
requires definitive determination at the precertification stage when “fitness, 
willingness, and-ability” is truly in issue. Accordingly, NASAO suggests an 
amendment of this subsection by inserting after the word “hereunder” and be- 
fore the comma (line 7) the words “and responsively to the needs of the public 
convenience and necessity as to quality of service.” 

301 (ad) (2): It is considered very important to make provision for inquiry 
as to need for additional service, whether by way of quantitative extention 
by way of better frequency or reliability, to be initiated by petition from with- 
out the Board. This can be done by inserting after the word “advisable,” thi 
words “or upon petition by interested persons’; “persons” as here used is in 
contemplation of the definition in section 101 (31) which includes “body politi: 

301 (e): It is assumed that 20 percent limitation does not apply to existing 
certificated carriers, but rather is related to the method by which new ones aj 
enter the field. 

301 (h) (3): For the same reasons assigned as reasons for amending subsec- 
tion 301 (d) (1) as respects precertification considerations, so also does NASA!) 
heartily endorse this subsection. It would suggest, however, that the public 
interest would be even better served if after the word “extension”, in line 24, 
there were inserted the words “or improvement in quality.” 

301 (k): Based on certain experience of its members, NASAO recommends 
that the language of this subsection be amended by inserting after the word 
“notice” in line 25 the words “to all interested persons.” 

306 (a): Practices relative to retroactive consideration of mail rates, partic 
larly as respects initial temporary rates, have worked and are working an U!- 
conscionable hardship on the local service carriers. The very length of time 
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involved in these proceedings make for real hardships in time and expense for 
non-self-sustaining earriers, in addition to the element of uncertainty thereby 
created in current and projected operations, planning, and financing. Still more 
inequitably, when such hindsight adjustments take the form of staff propensities 
for disallowances of daily mileages for mail pay recognition purposes, either 
as respects frequency of schedules or route extensions authorized by interim 
exemption order, over a substantial period of time, the result can be nothing 
short of financially disastrous. This type of negative reward for a carrier's 
diligent effort to provide its own navigational aids, personnel, equipment, and 
the minimum of two round trips daily schedule that are essential for a reliable 
and useful service and for reasonable prospect of building up public acceptance 
and revenues seems to work at diametric cross purpose with the whole philosophy 
of a sound and adequate air transportation system in an environment conducive 
to reducing dependency on Government support. Such action is at best a penny- 
wise, pound-foolish immediate savings of a relatively small amount of the direct 
operating costs involved. The only prudent alternative left to a carrier faced 
with such a prospect, after having been alerted to it by having to maintain in 
these mail rate proceedings a defensive position for having rendered the essential 
level of quality of service, is to hedge against such an outcome by reducing forth- 
with the level of its quality of service, with the result that communities served 
suffer and the possibility of reducing through increased passenger revenues its 
dependency on subsidy is forever foreclosed. NASAO recommends that appro- 
priate restrictions be written into this subsection as will prevent or minimize 
this situation’s continuing to obtain. 

316 (b) (1): Based on certain experience of its members, NASAO recommends 
the amendment of the language of this subsection by inserting in line 4 following 
the parentheses the words “upon application by a certificated air, carrier, upon 
petition by any body politic determined to have a demonstrable public interest 
in the subject matter, or upon its own initiative,”. 

Title IV: NASAO’s whole attitude and interest on the subject matter very 
largely turns on, and would be accommodated by the change recommended in the 
language of subsection 101 (4) relating to the definition of “Air contractor.” 
If those recommendations are implemented, NASAO has no further comment on 
this title. 

Title V: It is suggested that, except possibly by construction in 504 (d), liens 
for materials, labor, and storage are not covered in point of recordation and 
certainly not in point of method of perfecting them federally. It is suggested 
that these cases are numerous, are relatively small but very important to the 
prospective lienors, and that even under the language of 503 (g) of the present 
law, nothing has ever been done to implement its provisions so practically is of 
very little help. Since this lien must in the first instance be perfected as a func 
tion of State law, S. 2647 might constructively provide that it shall not be con 
strued as abridging the laws of the several States respecting the assertion, per- 
fection, and releases, satisfactions, and discharges of liens insofar as they may 
operate on aircraft and specifically negate any requirement for federally record- 
ing or endorsing them except optionally. 

Title VI, 601 (a) (6): Inasmuch as the definition in 101 (9) of “‘Air-naviga- 
tion facility” includes airports, and since NASAO and the CAA in commenting 
on the recommendations contained in the Doolittle report recommended against 
Federal certification of airports (except in the very limited sense involved in 
an air carrier’s operating certificate), it is but consistent that NASAO recom- 
mends that this subsection be changed to read: 

“(6) (i) minimum standards governing the issuance of certificates for 
air-navigation facilities other than airports, and (ii) standards for data 
and symbols relating to airports and other air-navigation facilities as the 
same appear on Federal charts used aeronautically.” 

601 (b): As a change the purpose of which is self-evident, NASAO suggests 
the insertion after the word “operations” in line 15 the words “and the various 
types of aeronautical and nonaeronautical airport activities.” 

605: For the same reasons assigned to the exclusion of airports in subsection 
fl (a) (6), airports should also be excluded from the certification provided 
for by this section. 

Title VIIT 801 (b): A great deal of bitter resentment has attached to the cre- 
ation by Executive Order No. 10092 (14 Fed. Reg. 7637, 1949) of an “airspace 
reservation” in the Superior National Forest area of northern Minnesota whereby 
all except emergency flight of aircraft was prohibited. This action has drawn 
critical comment also from legal writers. (See Journal of Air Law and Com- 
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merce, vol. 20, No. 4, p. 487.) By considerable extension of original pw 
this area was made a “roadless area”; it followed, then, that the oni) 
of access to private property within it or by anyone of the general pub 
recreational purposes to any point within it was thereafter limited to cano 
airplane. So far as bulk goods are concerned, only the airplane was practics| 
Therefore, this Executive order, for all practical purposes, made this recreati, 
area an inaccessible area. 

Nevertheless a permanent injunction granted by the United States Distric 
Court for Minnesota against violation by certain property owners within the 
areas and a flying service (U. 8S. v. Perko (108 F. Supp. 315) ), was affirm, 
the United States Circuit Court of Appeals, Eighth Circuit (Perko y. UV. ¢ 
(204 F. 2d 446)), and the Supreme Court ( Black and Douglas dissenting) 
denied certiorari (74 S. Ct. 48, 1953). It is not imprebable that had the cop. 
trolling statutory environment been less broad or more specific, the Court would 
have held otherwise. 

As pointed out in said law, review article: 

“It seems at least doubtful that Congress intended to create an inaccessihy 
recreational area. The very legislation that established national forests, the 
Forest Reserve Act of 1897 (16 U. S. C., sec. 475), expressly provided that 
nothing therein should “be construced as prohibiting the egress or ingress of 
actual settlers residing within the boundaries of national forests * * *” (14 
U. S. C., sec. 478). The district court stated that this provision does not aid 
the defendants, since nothing in the air ban prohibits utilization of defendants 
property. This condition is contrary to its own finding that the effect of the 
air ban was, for all practical purposes, to make the Superior area inaccessible 
In subsequent legislation there are further indications that Congress did not 
intend these statutes to be used to deprive private property owners of access 
to their property. During debate on the Shipstead-Nolan Act, Senator Nolan 
stated that the bill was not intended to restrict the use of occupancy of private 
lands, whether for agriculture, mining, or other development (72 Congressional 
Record 12464 (1930)). The Department of Agriculture, in its regulatons, ex- 
pressly provides that roads are to be allowed in the roadless areas if necessary 
for ingress to and egress from private property (36 Code Fed. Regs., see. 
251.20 (a) (1939)). In fact, by 1948, the Department was convinced that the 
only way it could prevent the exercise of private property rights in a manner 
inconsistent with maintaining the area as a wilderness was to acquire such 
property (Department of Agriculture report in support of the Thye-Blatnik 
Act U. S. Code Cong. Serv., 80th Cong., 2d sess., 1948 (1948)). Congress ir 
passing the Thye-Blatnik Act (16 U. S. C. sec. 577e, supp. 1949), apparently 
adopted this position of the Department of Agriculture, since the act seems 
to require that if there is a use of private property inconsistent with the wilder- 
ness policy, the Department must take steps to acquire such property. Thus, 
Congress apparently intended to protect private property owners while furthering 
its national-forest policy.” 

In Merced Dredging Co. vy. Merced County (67 F. Supp. 598 (N. Dist., Cal. 
1946) ), the district court held that an ordinance which sought to preserv 
scenic values by forbidding a mining company to carry on its operation on 
property it owned within the area affected violated the 14th amendment as 
an attempt to invoke a means without a substantial relation to the end. This 
case indicates that if normal and lawful enjoyment of private property is to 
be restricted, it must be by way of acquisition by the Government of the privately 
owned property through the use of its power of eminent domain and compen- 
sation to the owner. 

A persuasive indication that said Executive order went beyond the intended 
purpose of the conferred power under which it was issued is to be found in the 
Civil Aeronautics Board’s Civil Air Regulations Draft Release No. 54-7, dated 
March 30, 1954, Subject: Proposed Change in Terminology of Airspace Re 
stricted Areas. Under the changes therein proposed to part 60 of the CAR, the 
terms “danger areas” and “airspace restricted areas” would be eliminated, with 
the term “restricted area” to be substituted for “danger area,” the establishment 
of which would be a function of the Administrator, and with the term “prohibited 
area” added, the establishment of which would be a function of the President 
A new section 60.13, after prohibiting flight of aircraft within a prohibited area 
unless prior approval has been obtained and prohibiting flight of aircraft within 
a restricted area contrary to restrictions imposed unless prior permission bas 
been obtained, would have the following: 
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SA ee aca and restricted areas are established in order to conduct 
tain essential activities either on the ground or within the airspace area. 
Avoids ince of such areas is imperative to the safety of flight or the protection of 
ne activity on the ground.” 
“With reference to this concept, there being no unusual element of hazard to 
sircraft in flight involved in the Minnesota case, one must look to essential 
activities on the ground. It would be a distortion to the breaking point to say 
that the state of being an unbroken scenic wilderness is an “essential activity” 
on the ground. 

Accordingly if nonaccessibility by the general public and abridgment of pri- 
vate property rights are not among the intendments of the Congress for this 
FExecutive-order power conferment, it 7 eee that it be circumscribed with 
appropriately delimiting language. NASAO suggests, toward this end, that 
the language of subsection SO1 (b) bec ead to read: 

“The President is authorized to provide by Executive order for the setting 
apart and the protection of airspace reservations in the United States for (a) 
national-defense purposes or (b) other essential governmental purposes: Pro- 
vided, however, That where such establishment of an airspace reservation 
the interest of the national defense would entail a substantial impairment or 
oss if enjoyment of right of access, use, development, and other property rights, 
the same shall be fairly compensated for with the least possible delay: Provided, 
further, That in all cases other than airspace reservations 
interest of national defense, the power conferred hereunder upon the President 
shall be strictly construed, and, expressly, it shall not encompass abridgment, 
impairment, or loss of property rights of private persons or aerial access by the 
general public, and any Executive order which will operate in derogation of this 
express limitation is and shall ab initio be a nullity.” 

Also, there has been some tendency, at the instance of the military in the in- 
terest presumably of air defense or AEC security control, to designate certain 
areas as control zones or control areas, rather than an airspace reservation. As 
ontrasted to the assigned purposes of the latter designation, the former type of 
designation has as its purpose air-traffic control from a safety standpoint. 1 
using the control zone or control area designation, to which attach restrictions 
on Visual flight rules flying in terms of ceiling and visibility minimums, 


in 


established in the 


general 


aviation flying is unnecessarily restricted with no reasonable relationship to the 
factor of security control. 


803: There appear definitely to be developments in the making, such as 


weather- surveillance radar and automatic weather-observing-and-transmitting 
devices, where part or all of the cost of procurement, installation, maintenance, 
and/or operation will be taken care of by other than the Weather Bureau. It 
would therefore appear expedient specifically to spell out authorization for the 
We: ather Bureau to enter into such arrangements. It is suggested that this might 
be accomplished if present subsection 8 were to be renumbered as “9” and the 
following constitute a new subsection 8: “cooperate with the several States 
and their political subdivisions and agencies in the establishment 
nance of supplementary stations and facilities.” 

805 (f) (a new subsection): To meet a constantly aggravating problem, and 
one which seemingly is a needless one occasioned largely by vine-covered pre- 
rogatives and by an attitude that everything beyond a bare minimum should en- 
tail extra compensation and be looked upon as conduct beyond the call of duty, 
NASAO suggests a new subsection 805 (f) which would, first, substantially in- 
corporate the provisions of H. R. 5960—Bender, Ohio (working to exempt 
persons arriving in or departing from the United States from or for Canada or 
Mexico by privately owned noncommercial aircraft from the requirement of 
paying the extra honorarium for certain services performed by immigration 
and customs inspectors and employees outside of certain hours, and, secondly 
authorize and direct in appropriate instances of border crossing by occupants 

privately owned, noncommercial aircraft, a single representative of one of 
the Customs, Immigration, and Public Health Services to handle, under the 
authority of general orders to be issued by the Secretary of the Treasury, the 
Attorney General, and the Federal Security Administrator, in respective imple- 
mentation of such authorization and direction, the border-crossing details as 
would otherwise be handled by representatives of each of these services 
separately. 

The courtesy of the committee in receiving these comments, suggestions, and 
recommendations is deeply appreciated by the National Association of State 
Aviation Officials, as will also be the committee’s careful consideration of them. 

47965—54——__24 
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The Cuatmrman. The next witness will be Mr. Robert H. Roland. 
executive secretary of the Society of American Florists. 


STATEMENT OF ROBERT H. ROLAND, EXECUTIVE SECRETARY, 
SOCIETY OF AMERICAN FLORISTS 


Mr. Roianp. I am Robert H. Roland, executive secretary of the So- 
ciety of American Florists, Chicago, Ill. 

The society is the national trade association of the florist industr y as 
aw hole—producers, wholesalers, retailers, and allied trades. Its 
membership is composed of 73 National, State, and local florists asso- 
ciations which are directly affiliated with the society. Each of these 
associations names one of its members to the society’s board of dele- 
gates which is its governing body. 

I have been specifically “authorized to appeal to this committee for 
(1) the same exemptions that are granted to agricultural, including 
horticultural) commodities and the producers thereof by sections 402 
(8) (b) and 402 (8) (c) of part IV of the Interstate Commerce Act 
and (2) protection against embargoes by any airline. 

Historically, the F “ederal Government through the Congress and its 
many administrative and regulatory agencies, has always recognized 
the need to assist all producers of agricultural commodities. The 
many reasons for this policy are so well known that they need not be 
detailed here. 

One of the major examples of this policy has been in the field of 
transportation. However, this has been evident only with respect to 
surface transportation. 

The Interstate Commerce Act provides for rather broad exemptions 
for agricultural commodities from many of its regulatory provisions. 
It also permits groups or associations of producers of these commodi- 
ties to perform a consolidating and forwarding service for their re- 
spective members under the sections just mentioned above. 

In the florist industry this is particularly pertinent because it is 
composed mostly of very small operators who would be at an a 
disadvantage if each of them had to do his own shipping independ- 
ently. 

Another significant factor is that the production of flowers, which 
supplies the 25,000 retail florists in the country as a whole, is confined 
to a rather limited number of areas. 

There is the further fact that, because of climatic conditions, some 
areas can produce certain flower crops better and more efficiently than 
any others. The result is that a substantial portion of the production 
in many of these areas must be shipped out. Therefore, the most effi- 
cient and economical transportation facilities to get their crops to 
distant markets has a vital importance to those producers as well as to 
their customers. 

Outstanding examples of this are in the areas around San Francisco, 
Los Angeles, Denver, and Boston. California flowers are shipped to 
every part of the country with a normal everyday shipping radius «f 
2,000 miles. Denver carnations goes to the Southwest and Southeast 
States. Boston flowers are shipped extensively to the Southeastern 
States. Furthermore, the future of the new production areas now 
developing in the Northwest, the Southwest, Florida, and North Caro- 
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ina Will be dependent to a large degree on fast and economical trans- 
poration for the distribution of their crops. 

Excellent progress has been made by Federal and State research 
stations In the development of new varieties of flowers and new 
methods of production particularly adapted to these areas. Every 
possible encouragement should be given to bring about the widest 
nossible distribution so that the public, in every part of the country, 

| enjoy the complete variety of flowers. 
The 1950 census of agriculture shows that of the 12,427 flower grow- 
ers in the United States, 86 percent did a gross volume of less than 
25,000, and only 3 percent did a gross volume of $100,000 and over. 
This dramatizes the need for the relief now sought. There would be 
_ very obvious economic waste if each of these small producers had to 

andle all the details of shipping his flowers at the higher rates of 
small individual shipments instead of having those details consoli- 
dated and thereby gain the advantage of bulk rates. 

In the matter of embargoes, let me say at the outset that we under- 
stand the necessity for the t temporary embargoes for reasons of back- 
ogs, space limitations, or national defense. On the other hand, an 

mportant segment of our industry suffered substantial losses from an 
embargo which we consider to have been extended for an unwarranted 
uration. 

This is the history of that action. Because of favorable climatic 
onditions the Boston area is a major producer of high-quality carna- 
They are not produced successfully in the Southern States and 


yet they are a most desirable item for retail florists throughout the 
South. 


Cul 


Air transportation opened the possibility of a new market for 
Boston producers and for several years prior to the fall of 1951 one 
i the airlines serving Boston actively solicited this business and 
assisted in developing this new market. Naturally this resulted in a 
onsiderable expansion of production of carnations in the Boston area 
vith a substantial additional capital investment by the producers. 

It was estimated that between one-fourth and one-third of the 
production was being shipped to the South, very profitably to all con- 
cerned, when suddenly, in the fall of 1951, the airline placed an em- 
Largo on the transportation of flowers and other perishables. 

Two unrelated reasons were given. First, that it wasn’t possible to 
offer adequate protection against cold weather. Second, the Govern- 
ment had taken so many of its planes that the remaining cargo 
capacity was inadequate. 

Assurances were given at the time, and repeated later, that addi- 
tional planes were on order and that service would be resumed as soon 
is facilities were available. This is 214 years later and the embargo 
s still in effect. 

_Obr iously, this worked a severe hardship on the Boston area pro- 

ucers at the time, particularly as it happened right at the beginning 
of their productive season. 

It is our contention that except in cases of extreme emergency, and 
then only on a temporary basis, shippers should be assured of safe and 
adequate service by any carrier who offers transportation service. 

We urge that this matter be clarified in the language of the bill now 
under consideration. 


The Cuarrman. Thank you very much, Mr. Roland. 
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At this point I will insert in the record a letter received by Senato 
McCarran from J. E. Whitbeck, air transport consultant, of Sanford. 
Fla., together with the comments of the Administrator of Civil Aero 
nautics, the Chairman of the Civil Aeronautics Board, and of Senato 
McCarran thereon. 

(The material referred to is as follows :) 


J. E. WHITBECK, INc., 
Sanford, Fla., February 2, 1 
Senator Pat McCAaRRAN, 
Senate Office Building, 
Washington, D. C. 

Dear SENATOR McCarran: I have recently returned from abroad and find 
letter of January 14 and the copy of 8S. 2647 for which I thank you very mue} 
A quick first reading of the proposed revision clearly indicates that you a; 
your staff have given much thought and study to the legal difficulties that hay. 
been encountered in the Civil Aeronautics Act of 1938, as amended. From th, 
legal viewpoint it is undoubtedly a work of art, also in my opinion there is ; 
question as to the need for an independent civil aeronautics authorit 
coordinate the work of the CAB and the CAA) and an independent Air Safe: 
Board (if safety in air transportation is to be developed to maximum attainah| 

With a desire to make constructive comment only, regarding the propose 
revisions, I would suggest that some further thought and study be given to thy 
scientific, technical, economic, and physical (performance characteristics) 
vances that have actually been made in aeronautics since the 1938 act. It 
a basic factor that the technical specifications of an aircraft largely determin 
its economic characteristics and its classification in the air transportation fi 
(also its needs for airport and other ground facilities to operate with reasona 
safety). 

In my opinion, some further thought and study along these lines, may 
develop the need for clauses in the proposed revisions to establish at least 2 classes 
(possibly 3) of air carriers (both foreign and domestic) and at least 3 
of airports that may be eligible to receive Federal aid. 

Thinking further along these same lines, we can begin to see some quit 
definite factors that should lead to much more uniformity in rdtemaking (airmai 
pay) for the several classes of services in air transportation. (In my opinio 
there is little, if any, reason for not having uniformity in transatlantic rates 
between the more important points in United States of America and Europe.) 

With regards to airports, their technical and physical specifications large! 
determine (along with their location) their value to the country for either a 
transportation or national defense and in my opinion these factors shoul 
determine whether er not an airport is to receive Federal aid and the ratio of 
its costs to be provided by such aid. Perhaps there should be an Airport Boar 
(with proper representation on such Board) of well-matured aviation intellect 
to decide on the airports to receive Federal aid or to be built with Federal fund 
(It’s a sad commentary, that the past history of airport development—in this 
country and abroad—by our Federal Government, shows that billions have been 
expended for both civil and military airports that have had little, if any, value 
for either commercial or military purposes.) It is my opinion that some reason 
able and proper classification of airports could materially assist in eliminating 
a large portion of the Federal funds that are wasted on airports under ou 
present system of selecting and constructing them. 

It may also be mentioned that an efficient system of airports should l 
developed under peacetime conditions and not under the emergency conditions 
that exist after a war has started, when the personnel, materials, and equipment 
needed for their development are urgently needed for other phases of moder! 
warfare. It requires some years to devlop an airport satisfactory for either 
military or commercial purposes. The most strategic locations (for eithe1 
military or commercial airports or bases) are not selected under emergency 
war conditions. 

In conclusion, it is my opinion that proper and reasonable classifications of 
aircraft, airports, and air carriers can eliminate much of the legal repetition 
(and finely drawn legal lines) in the proposed revisions and the former acts 
referred to in the proposed revisions. After all, the civil aeronautics industry 
is composed of a multitude of scientific, technical, economical, and physical 
characteristics, which can be best administered by the most simple and brief legal 
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anguage that it is possible to devise to administer an industry so worldwide and 
farfilung as both our commercial and military aviation activities, and which are, 
in my opinion, inseparably tied together insofar as our Federal Administration 
and expenditures) for them are concerned. 

if vou think that these suggestions and this trend of thinking are worthwhile, 
vill you please pass this letter along to Senator Bricker’s Committee on Interstate 
nd Foreign Commerce for such action as they may deem advisable. If I am 
ble to assist with the proposed revisions, f shal! be glad to do so for the actual 
xxpenses involved in doing it. 

With highest regards, I am 

Sincerely, 
J. E. WHITBECK, 
Air Transport Consultant. 


DEPARTMENT OF COMMERCE, 
CIVIL AERONAUTICS ADMINISTRATION, 
Washington, February 19, 1954. 
Joun W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DEAR SENATOR Bricker: This agency has reviewed with interest the letter of 
Mr. J. E. Whitbeck, of Sanford, Fla., which was forwarded for our consideration, 

Mr. Whitbeck makes recommendations concerning certain aspects of the 
onomic phases of civil aviation and also recommendations concerning the 
echnical and administrative aviation problems. Since the administration of the 
conomic provisions of the Federal law is entrusted to the Civil Aeronautics 
soard, it does not appear appropriate for this agency to comment on such of 
hose questions as Mr. Whitbeck’s letter raises, and accordingly we have confined 
ur review to his recommendations concerning the problems of the technical 
nd administrative phases of Federal legislation dealing with civil aviation. 
One of Mr. Whitbeck’s principal recommendations is that, since the technical 
ind physical specifications of airports, along with their location, largely deter- 
mine their value to the country for either air transportation or national- 
defense purposes, some reasonable and proper classification of airports should 
e established in order to better direct the expenditure of such Federal funds as 
ay be made available for civil-airport development. Although it is not entirely 
ear, Mr. Whitbeck apparently recommends the establishment of such classifica- 
ions in the statute itself. Generally speaking, it is not considered sound legisla- 
tive policy for any legislative body to set forth in a statute detailed classifica- 

ms, such as those proposed by Mr. Whitbeck. The principal reason for this is 
hat such statutory classification tends to freeze the particular subject of regula- 
on into a given system, thus unduly restricting possible future development. 
Consequently, it would appear that if classification of this type appears desir- 
ble, it would be better legislative policy to follow the normal practice of vesting 
uthority to establish classifications in an administrative agency, such classifi- 
ations to be established after giving consideration to the factors that the legis- 
ative body considers important, which of course could include, among others, 
the ones specifically mentioned by Mr. Whitbeck in his letter. As a matter of 
fact, the Civil Aeronautics Administration has already established classifications 
for airports based in large part on the technical and physical specifications of 
such airports. 

Another of Mr. Whitbeck’s recommendations is that an efficient system of 
iirports should be developed under peacetime conditions and not under the 
mergency conditions that exist after a war has started. In connection with this 
recommendation, attention is called to the Federal Airport Act, which provides 

r the establishment of a national system of airports under peacetime condi- 
ions which, it would appear, meets the recommendations of Mr. Whitbeck in this 
egard. This agency concurs in the belief that to establish an adequate national 
system of airports, the system should be devised and improved under conditions 
‘ree of the impetus of wartime emergencies but taking into account the military 
interests in such a system. As stated, the Federal Airport Act provides such a 
basis, and at least in this regard, no additional legislation would be required. 

Due to the fact that no specific legislative proposal is made by Mr. Whitbeck, 
uo effort has been made to determine whether the remarks set forth herein are 
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in accord with the program of the President. However, I trust that the informa. 
tion furnished will be of assistance to your committee, and if this agency can be 
of any further help in this regard, please do not hesitate to call upon us. 
Sincerely yours, 
F. B. Ler, 
Administrator of Civil Aeronaut; 


Crvrz AERONAUTICS Boarp. 


Washington, March 5, 195 
Hon. JOHN W. BRICKER, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR SENATOR BricKeR: The Board has reviewed with interest the let} 
addressed to Senator McCarran, from Mr. J. E. Whitbeck, of Sanford, Fla.. whi: 
you transmitted to us for comment under date of February 26, 1954. In accor 
ance with the request contained in your letter we are returning herewit) \| 
Whitbeck’s communication. 

In his letter to Senator McCarran, Mr. Whitbeck makes certain recomme 
tions in regard to amendatory legislation with respect to the classificatio; 
airports and the economic classification of air carriers. Since the materia] » 
lating to airports is a matter of primary concern to the Administrator of ( 
Aeronautics, the Board has no comment to offer on this aspect of the lett 
However, we have read the reply of Mr. Lee to that portion of Mr. Whithe 
letter, and we concur in the statements therein made to the extent they app! 
to aviation in general. 

The economic suggestions made by Mr. Whitbeck are somewhat genera] j) 
nature and relate to the need for establishing-at least 2 and possibly 3 classes « 
air carriers. While the Board strongly supports the principle that legis 
governing civil aeronautics, and air transportation in particular, shou! 
sufficiently flexible as to permit the creation of classifications of air ce: 
by administrative action, it does not believe that such carriers should be est 
lished directly through legislation. At the present time, under the Board: 
regulations and certificates of public convenience and necessity, several cluss: 
of air carriers now exist. For example, in addition to the main trunkline a: 
regional air carriers, there are separate and distinct classifications of certificate 
carriers in the local-service field, in the airfreight field, and in the all-expensi 
tour field. In addition to the foregoing, there are classifications of air carriers 
known as the Alaskan carriers, the large irregular carriers, air-taxi operators 
and air-transport carriers. Air carriers in each of these classifications are sub 
ject to differing regulation both in amount and kind. 

The classifications mentioned above have been created by the Board pursuant 
to its general authority under the Civil Aeronautics Act and in accordance wit! 
the needs of both the operators and the type of service performed. Certain of 
these classes of carriers, which have been certificated to carry mail, are entitled 
to subsidy support; other classifications of carriers are not so entitled. 

The Board believes that the flexibility incorporated in the present act is of 
the type which should be continued in any general legislation governing this 
field. The Board is now preparing its detailed comment and proposed testimon) 
on S. 2647 and will be in a position to expand on this subject in connection wit! 
the hearings on that bill. 

Sincerely yours, 
CHAN GuRNEY, Chairman 


UNITED States SENATE, 
COMMITTEE ON APPROPRIATIONS, 
April 5, 195; 
Hon. Joun W, BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washinaton, D. C. 

My Dear Senator: Thanks very much for sending me copies of the letters 
received by you from the Chairman of the Civil Aeronauties Board and the 
Administrator of Civil Aeronautics, on the subject of the letter from Mr. J. F 
Whitbeck, of Sanford, Fla., which I had forwarded to you earlier. I very mucl 
appreciate your follow through on this matter. But I want you to know that 
un sending Mr. Whitbeck’s letter to you, I had not intended to support it or ask 
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any special consideration for it; I was simply sending it along as a matter of 
possible interest. 

You certainly do a thorough job when you go into a matter, and I am happy 
indeed to know that such a job is in prospect with respect to my bill S. 2647 
and the whole problem of bringing the Civil Aeronautics Act up to date. 

Incidentally, information has come to me that you have resisted efforts to 
get you to postpone hearings on this matter. Let me both commend you and 
thank you for refusing to yield on this point, and for going forward with the 
hearings. I hope you will fix your mind on getting a bill reported from the 
committee before the end of the session. If you make up your mind to it, I 
know you will do it. This seems to me of the greatest importance, even though 
| realize that there is very little possibility of Senate action on the bill. The 
point is that if a bill is reported, that bill becomes a platform from which your 

mittee can move forward in the next session. The bill reported from com- 
mittee would serve during the recess of the Congress as a focal point for thinking 

n the subject; and at the beginning of the next session, the various interests 
concerned with such legislation would be able to take clear positions on that 

Little objections would have fallen by the wayside. Poorly thought-out 
ositions would have been abandoned in the light of careful examination and 
clear thinking. It would not be a difficult task, then, using such a bill as a basis. 
to clear up any remaining points of controversy and bring back to the Senate 
, draft which should have an excellent chance for enactment 

On the other hand, if no bill is reported, I greatly fear that all your care and 
labor with respect to this matter may prove to have been largely in vain, and 
that in the next session you will have to start over again. Remember, this is 
the fifth Congress in which a bill to rewrite the Civil Aeronautics Act has 
started through the legislative process, but has failed to make any 
progress. 

Now that you have put your hand to this task, I earnestly hope that you 
will not turn back until you have achieved the reporting of a bill to the + 


appreciable 


enate 
Thanks again for your letter, which is an evidence of your continued kindn: 
and consideration ; and best personal regards. 
Sincerely, 


SS 


Pat McCarran 

We will meet tomorrow morning at 10 o’clock, at which time we will 
hear from the following witnesses: L. R. Hackney and W. C. Burt. 
Mr. Hackney is the executive vice president of the Transport Air 
Group, Inc., ‘and Mr. Burt is the general counsel. 

Next we will hear from Mr. Mike Masaoka, representing the Japa- 
nese American Citizens League, Consolidated Flower Shipments, Inc.- 
Bay Area, and Flower Consolidators of Southern California. 

Next we will hear from Mr. Coates Lear, vice president of Overseas 
National Airways. 

Then we will hear from William C. Gaither, attorney, Miami, Fla., 
representing negligence and compensation lawyers of Florida and 
National Association of Claimants’ Compensation Attorneys. 

Then we will hear from Mr. William A. Hyman, attorney, of New 
York City, representing plaintiffs in airplane accident cases. 

We will stand adjourned until 10 o’clock tomorrow morning. 

(Whereupon, at 11:47 a. m., the hearing was recessed until 10 a. m. 
Wednesday, April 21, 1954.) 
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WEDNESDAY, APRIL 21, 1954 


Untrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 
The committee met at 10 a. m., pursuant to recess, in room G—16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 
Present: Senators Bricker (chairman), and Smathers. 
Also present: Bertram O. Wissman, chief clerk; Edward C. 
Sweeney, counsel; and Edward Jarrett, assistant chief clerk. 
The CHarrMAn. The committee will come to order. 
Our first two witnesses this morning are Mr. L. R. Hackney, execu- 
tive vice president, and Mr. W. C. Burt, general counsel for Transport 
Air Group, Inc. 


STATEMENT OF L. R. HACKNEY, EXECUTIVE VICE PRESIDENT, 
TRANSPORT AIR GROUP, INC. 


Mr. Hackney. Mr. Chairman, and members of the committee, my 
name is L. R. (Mike) Hackney. I am executive vice president of the 
Transport Air Group, Inc., the association of Air Lift and Air Freight 
Carriers. My address is 720 Cafritz Building, 1625 I Street NW., 
Washington, D. C. Our membership consists of California Eastern 
Airways, Inc., The Flying Tiger Line, Inc., Transocean Air Lines, 
Seaboard & Western Airlines, Inc., and Slick Airways, Inc. 

The members of TAG have long recognized that if they are to be- 
come a permanent part of the air-transport picture they must be per- 
mitted to become a segment of the regulated industry. This is sub- 
stantiated by a review of the record which reveals that TAG mem- 
bers are either now holding temporary route certificates; or have ap- 
plications for certificates pending; or at one time applied for a 
certificate. 

At this time I will discuss the acute problems with which our seg- 
ment of the air-transport industry is faced in order to establish the 
urgency of amending the Civil Aeronautics Act of 1938. Mr. William 
surt, TAG’s general counsel, will present our specific recommenda- 
tions for changes in the act. 

It was members of this association who, in the closing days of World 
War II, recognized the full possibilities in developing a specialized 
domestic and international air cargo and large contract and charter 
business with all-cargo transports, at rates low enough to create a 
substantial volume of this new traffic. The record justifies that faith. 
In 1946, only 40 million ton-miles of air freight were carried domes- 
tieally. By 1949, overall, there has been a six-fold increase in freight 
since 1946 and a two-fold increase since 1949. 


363 
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The all-cargo carriers represented in TAG have contributed 
stantially to that development. In 1953, they carried 45 perce: 
the commercial freight carried domestically. Ina report to the S 
Business Committee of the Senate in 1952, the Civil Aeronautics B. 
recognized our contribution when it stated that: 

* * * this competition played a major role in speeding the advent of flights 
carrying cargo only and in the institution of such flights on all major runs. 
of the report of the Civil Aeronautics Board submitted to the Subcommitte: 
Monopoly of the Select Committee on Small Business, United States Ser 
November 24, 1952.) 

The ability of the airlift and airfreight industry to accommo: 
itself to military requirements is illustrated by the performance a 
TAG’s members at the start of the Korean war. Several of these ea 
riers placed their own transports and crews into the Pacific airlift 
on less than 48 hours’ notice. On a previous occasion, one TAG mem- 
ber drew on its reserve crews and its remarkable organizational re 
sources to place 50 Government-furnished transports into service 
days. To further amplify on that, that was known as the transpa 
operation that was placed in operation right after the hostilitie 
Japan in support of our military. 

Our members performed over 55 percent of the commercial support 
for the Department of Defense on the Pacific airlift. Nor was = 
the first time that we have supplied needed airlift. We provided a 
proximately 85 percent of the United States civil support of the Berlin 
airlift. Our members stand ready today to supply quickly and ef- 
fectively large transports in support of any air-logistic requirement to 
Indochina, should the national interest’ make it nec essary. 

Despite the foregoing very substantial contributions to civilian air 
transportation and to the national defense, our members today face 
serious problems. With termination of practically all Pacific air- 
hift activities by the commercial carriers, TAG membership has been 
faced with a loss of over $30 million in annual revenue which repr 
sents approximately 50 percent of the total revenue they received from 
all transportation activities. It became quite obvious, therefore, that 
it was necessary for us to diligently explore new fields of endeavor 
if we were to maintain the experienced and well-trained operation 
organizations which have contributed so vitally in supplementing our 
defense needs during the crucial Korean situation. 

Our problems stem from two basic facts: First, the Defense De- 
partment has not sufficiently recognized the need for maintaining 
civil-cargo transports and supporting personnel ready to meet the 
needs of the national defense. TAG members are fully aware that 
the Department of Defense, after careful consideration of its re- 
quirements, had planned a gradual phase out of the Pacific Airlift. 
Therefore, on this score we have no complaint. 

However, the transports and personnel recently employed in sup- 
port of this airlift have not been shifted to other possible support mis- 
sions for the Defense Department. This means not only losses for 
our carriers, but a loss to the Nation of needed transports, trained 
maintenance personnel, trained pilots—the very kind of organization 
essential for proper preparedness. 

Second, we are taking serious issue with the present restrictive pol- 
icies of the Civil Aeronautics Board which hamstring us at every turn 
in our endeavors to make an orderly transition into other activities, 
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ither civil or other forms of governmental airlift. Unless the pres- 

nt situation is immediately rectified, a large segment of airlift operat- 
ng know-how will be lost for future emergencies. 

Only recently I attended a conference in Paris of the International 
Federation of Independent Air Transport (FITAP), which repre- 
sents our segment of the worldwide aviation industry. During this 
issembly the association representing the independent group of each 
ountry was requested to present a brief review of the situation within 
ts nation. 

After listening to the presentation by the independe nts of Great 
Britain, France, Spain, and others, it was quite apparent that other 

uwntries have found a definite place for independent carriers, while 
the United States has not. 

For example, in Britain there are two State-owned carriers, Brit- 
sh Overseas Airways and British European Airways. These, as 
you are aware, are subsidized and backed by the British Govern- 

nt. However, Parliament has recognized that there is an im- 
portant place in the picture for the unsubsidized independent avia- 
tit idustry and through legislation has permitted Seen to estab- 

routes and handle a prorated share of traffic. 

The situation in France is quite parallel. The French Govern- 

ent has authorized and is encouraging ee ee independent 
arriers to develop traffic throughout ‘their system. Yet, here in the 
United States, we are not permitted to engage even in ch: ein r business 
that. would by the slightest stretch of the imagination increase sub- 
sidy of our certificated trans-Atlantic carriers. I would like to am- 


plify on that a little. In Indochina at the present time both French 
dependents and also the British have over 100 transports in sup- 
port there. As a result, it was quite interesting to me to find out 
hat the independent segment in Enrope seems to have all the business 
they can handle and there have been recent cases where they have 
ome to American carriers under charter to find enough airlift equip- 


ment 


, which is quite contrary to the case here in the United States. 
vas chagrined and deeply embarrassed when it became my turn 
it this assembly to seetneitl a summary of the situation here in the 
United States, deser ibing the stri anglehold which is choking to death 

| sincere endeavors of the airlift and airfreight carriers to assume 
their legitimate place in the American air transport picture. It is 
ertainly ironic that this Nation, which prides itself as the chief pro- 
ponent of free enterprise, must look to our sister nations across the 
\tlantic to learn the true meaning of free enterprise in the air-trans- 
port industry. 

sa further example of how we are letting the air commerce lanes 

of the world become dominated by foreign-flag carriers, as we have 

the past lost leadership in the ocean commerce lanes, we need only 
review the recent Airwork permit. 

Airwork, a large British independent, was approved as a trans- 
\tlantie all-eargo carrier 5 months after applying to the British Gov- 
ernment. Seven months later our own Government awarded them a 
trans-Atlantic permit. On the other hand, our CAB here in the 
United States has delayed taking action for 7 years on the applica- 
tions of our own airfreight operators for a route or routes over the 

North Atlantic. 
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When I attended the prehearing. conference of Airwork, Ltd. pe. 
fore the CAB, the examiner questioned Airwork regarding the ex. 
hibits they would present. When the question arose as to what 
exhibits they would submit regarding economic justification for the 
need of a trans-Atlantic all-freight carrier, the reply was: “We do 
not intend to submit any.” By stipulation they would introduce the 
economic evidence submitted during the lengthy hearings by the 
United States applicants for a route across the Atlantic. Airwork 
stated quite frankly that they felt the American carriers had more 
than substantiated the economic justification for all-freight operg- 
tions over the North Atlantic, as had the supporting testimony of 
our Defense Department. Therefore, anything further would }, 
superfluous. Today we have a British flag carrier preparing to fly as 
an all-freight carrier but are still procrastinating on awarding a ce) 
tificate to an American carrier. It puzzles me that it takes 7 year: 
for a certificate to be acted upon in this country, whereas we can se 
it takes 7 months in Britain. 

The Civil Aeronautics Board has not only issued no certificate: 
for operation by new carriers across the Atlantic or Pacific, but it 
will not even permit limited charter flights by TAG carriers if suc) 
flights could possibly be construed as increasing the subsidy of pre: 
ently certificated passenger carriers. 

These are our problems, gentlemen. I have asked Mr. Burt, 
general counsel, to suggest legislative amendments which will help 1 
solve these problems. We believe this legislation is necessary to de 
velop a sound, independent airlift and airfreight industry capabk 
of meeting the needs of our commerce, postal service, and nations 
defense. 


The Cuarrman. Thank you, Mr. Hackney. We will now hear fro 
Mr. Burt. 


STATEMENT OF W. C. BURT, GENERAL COUNSEL, TRANSPORT AIR 
GROUP, INC. 


Mr. Burt. My name is William C. Burt. I am general counsel o' 
Transport Air Group, Inc. Mv address is 720 Cafritz Building, 162’ 
I Street NW., Washington, D. C. 

I want to say at the start that we do not think legislation is th 
answer to all of our problems. It is our responsibility to operate efl- 
ciently to get into the markets aggressively and to sell the kind 0! 
legislation we can provide but we do think at the present time there ar 
certain legislative impediments to our doing a good job and we wante( 
to call those to your attention. 

I am here to present our views on amendments to the Civil Aero- 
nautics Act. 

We have attached to our statements specific amendments to th 
Civil Aeronautics Act, which we believe will make the act a more effec: 
tive instrument in developing a good air transportation system. I wil 
not go into details here, but I would like to discuss three major changes 
which we recommend. 

First, we urge that Congresseliminate subsidy for the domest': 
trunkline carriers. We find some reason for subsidy for internation’ 
carriers, for feeders, and for helicopter lines. But we see no reason 
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why the domestic trunklines should have the opportunity to receive a 
subsidy which is normally appropriate only for an infant industry. 
When the Congress authorized subsidy in 1938, this industry carried 
only 1 million passengers. In 1953 it carried 26 million passengers. 
Certainly the domestic trunkline industry has outgrown its swaddling 
clothes. There isn’t a single reason today why this subsidy should 
ontinue. We think its continuation is bad public policy, is bad for the 
ndustry, and it certainly is bad for us. 

In many ways this subsidy is at the root of our problems under the 
(jvil Aeronautics Act. Of course, we don’t think we should have to 
ompete for business with subsidized carriers. But more basic than 
that, we think that the route decisions of the Board are strongly in- 
fluenced by the fact that the Board has the concurrent responsibility 
‘o subsidize our competition. When the Board is considering whether 
ir not to issue a certificate to a new carrier, it is always faced with the 
fact that if that new competition is successful, it might conceivably 
hurt the operating position of some existing carrier. This doesn’t 
normally happen because we have been developing new markets and 
because air traffic has been growing so fast there is room for more 
arriers. But it is always a theoretical possibility. If it should hap- 
pen, then the Board may have to authorize more subsidy for the 
existing carriers. The Board, naturally enough, wants to take no 
chances on increasing subsidy. In order not to take chances, it refuses 
to grant new certificates if there is any remote possibility that a new 
peration will dig into the profits of an existing carrier. 

We are, therefore, in the position of having to get or renew a certifi- 
ate from the very agency which may have to pay the bills if we are a 
successful competitor. It makes no difference whether the carriers 
ire at any particular time receiving subsidy or not. It is the eligibility 
for subsidy that raises the problem. Under these conditions, it is no 
wonder the Board is hesitant to grant new certificates. 

We propose, therefore, that the act be amended to separate the 
aurriage of airmail from the right to receive subsidy. Within 6 
months after the amendment, the Board should be required to classify 
ertificates into 2 classes. Class A certificate holders are those not 
eligible for subsidy. Class B certificate holders would continue to be 
eligible for subsidy. We believe that substantially all the domestic 
trunklines should receive class A certificates. This amendment will 
give legislative recognition to the mature status of the domestic trunk- 
line business. It will above all permit the Government to grant 
operating rights to new carriers without being obligated to bail out 
the existing carriers if the new competition should be effective. It will 
give domestic trunkline air transportation the same incentives to com- 
pete for traffic and to control costs that exist in any other business. It 
is these incentives that have made American free enterprise the best 
in the world. 


The Cuarrman. What is the relative amount of freight you carry 
compared to the domestic trunklines? 

Mr. Burr. Forty-five percent. We carry 45 percent of the total. 

Second, we recommend that the certificate provisions of the Civil 
Aeronautics Act be amended to make it easier for new carriers to get 
certificates. The Civil Aeronautics Board has interpreted the present 
provisions of the act as creating a presumption against new carriers 
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and have effectively barred new entrants into the major transportatio; 
markets. Let’s look at the record. The Civil Aeronautics Board 
has certificated new feeder lines and a minimum number of carg 
carriers in domestic air transportation. But the Civil Aeronautics 
Board has certificated no all-cargo carriers across the Atlantic 
Pacific; it has certificated no new domestic trunkline passenger 
riers; it has authorized no new carriers to carry airmail, air p 
post, surface mail, or air express in trunkline operations. In 153, 
96 percent of the commercial revenue of the domestic and internat io; 
certificated business was carried by the grandfather carriers. Noe 
carriers accounted for only 4 percent of this business. 

Thus, in a 16-year period, when the industry itself has been growing 
rapidly, the Board has for all practical purposes limited the m: JO 
trunkline business to those carriers who were in that business in 1): 
We believe there is no justification for this restrictive policy. 

The Cuatrman. Do you carry passengers as well as freight’ 

Mr. Burr. Not commercially. During the airlift operation we 
ried some troops. 

The Cuatrman. I know. That was a Government operation. 

Mr. Burr. Yes, sir. 

Senator SmarHers. Mr. Chairman, may I ask a question at 
point? 

Senator SMarnuers. How many of these domestic carriers who ha\ 
trunklines can carry cargo? How many of them receive subsidy’ 
Is it all of them? 

Mr. Burr. No, sir; only three of them receive subsidies toda 
We think the mail rates that are paid are really high, but the Civil 


Car- 
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Aeronautics Board says they do not include subsidy. It is the eligi 
bility that hurts us when we try to get a certificate. 

Senator Smaruers. Your contention is that if they should start 
losing money, because they are eligible for subsidy they can go back 
to the Civil Aer onautics Board for 1 more subsidy ? 

Mr. Burr. Yes, sir; and that is unquestionably true under the act 


today. 

The Cuarrman. What are the three lines subsidized tod: ay ? 

Mr. Burr. Continental, Northeast and Colonial. 

Senator Smaruers, If there is as much cargo as you seem to indi- 
cate to be transported on these domestic trunklines, why should there 
be any subsidy paid to these three if they run any sort of practical 
operations ? 

Mr. Burr. Those are the three smallest carriers. Northeast is 
pretty well confined to New England, and Colonial has a small 
operation. 

I think the Board should carefully consider whether they should 
continue subsidy to those three carriers. 

Our proposal is that they examine all the certificates again and take 
a large hunk of this domestic trunkline industry and say “You are no 
longer eligible for subsidy, no matter what happens.” 

Senator Smaruers. Your contention is that you have people who 

‘an operate over these routes without a subsidy ? 

Mr. Burr. No, sir. We could not operate over Northeast or Con 
tinental or Colonial’s routes without a subsidy. We can operate 
domestic trunkline business generally without subsidy. 
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Senator Smaruers. But you do not maintain that you have people 
who could take Colonial’s line and operate a cargo service over it 
and operate it at a profit? You, too, would have to have a subsidy 
from the Federal Government. 

Mr. Burr. If we were operating Colonial’s lines, I don’t know what 
differences In management there would be between our carriers and 
Colonial’s management. Colonial is in an area which has very little 
cargo business. It is basically Montreal, Canada, New York and 
Bermuda, and we do not think we could operate that business alone 
without subsidy. 

Senator Smatruers. You are not trying to make the impression that 
you people could operate cargo service and do it much more efficient]) 
and better and save the Government money by not having to have 
the subsidy? That is not what you are contending? You are con 
tending that if there is a subsidy, you people want to get in on it, is 
that it ¢ 

Mr. Burr. No, sir; we do not want subsidy. We haven’t asked for 
t and we are not asking for subsidy. The way we got off of what 
| was thinking was that on these carriers like Colonial and Northeast, 
they are sort of freaks in the business. 

Senator Smatuers. They are the only ones getting subsidy ? 

The CuarrmMan. Passenger subsidy by postal rates. 

Mr. Hackney. I think in part, due to the transcontinental records 
of both Slick and Flying Tigers. They are flying into the Boston and 
New England areas, whereas they perhaps ¢ ould not go into that area 
and operate itata profit, but if they were integrated into one over: e 
system, it would be possible to do it without subsidy. Actually, by 
route 100 and route 101, they are geing into this New England area. 
They are not continuing clear up into C “anada. 

Mr. Burr. We are not interested in taking over anyone’s routes as 
such. We want the right to fly cargo in the United States and some 
of our carriers have it. 

Senator Smatruers. My point is this: I am trying to distinguish 
in my mind—and there is a lot about this I do not understand—if 
the subsidy is resulting from poor operations. Maybe Colonial Air- 
‘ines would say that if you give us the lines which these uncertifi- 
cated groups are asking for and let us run them, we too would not 
need a subsidy. If that is the case, why should we condemn Colonial 

ind Northeast and these other lines when they make the same com- 
plaint you do in some respects ? 

Mr. Burr. We are not condemning Colonial or Northeast. 

Senator Smaruers. I did not mean to say that you are condemning 
chem, 

Mr. Burr. We are not saying they should not have subsidy, but 
what we are saying is that the Civil Aeronautics Board should take 
« good hard look at the domestic trunkline picture. It seems to me 
that every carrier, with the exception of Colonial, Continental, and 
Northeast that they did give certificates to, they should say to them 
that they are not eligible ‘for subsidy because those carriers have been 
operating for years without direct subsidy and there is no reason w hy 
subsidy should be continued. 

Senator Smaruers. You say they do not now get a subsidy ? 

Mr. Burr. That is right. 
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Senator Smatuers. But you want to take away their eligibility to 
get a subsidy? 

Mr. Burr. That is right; it is the eligibility that hurts us for two 
reasons. First, when we try to get a certificate, the Civil Aeronautics 
Board looks at the other carriers we are trying to get a certificate 
against and says, “Well, things may go bad a couple of years from 
now and if we do it we have this fellow in the business and we wil] 
have to bail him out with subsidy.” They don’t want to increase 
the subsidy. I think it is bad for a business to have subsidy gener- 
ally. If 1 have a rich uncle, which I do not have, who has the lega} 
obligation to bail me out if I get in trouble, I do not think I will 
practice law as aggressively as I do now. I would play a lot more 
golf. Because the Civil Aeronautics Board is worried about the pos- 
sibility of having to pay our competitors subsidy, they will not give 
us the certificate. It is like asking your competitor to rule on whether 
you get into business. 

The CHatrmMan. Do Continental, Northeast and Colonial carry 
much freight? ‘ 

Mr. Burr. No, Mr. Chairman. They are a very minor factor in 
both trunkline and freight operations. I think the total is only about 
3 percent. I think the answer to those problems is probably merger 
or extension of their routes. They are in a hopeless position now. 
Their routes are too thin. They should not be kept in limbo as they 
have been. I do not see how anyone can justify a position where 6 
‘percent of the business is carried by the people who were here in 
1938. 

The language of the Civil Aeronautics Act itself does not require 
this rigid restriction. The act was modeled after the Motor Carrier 
Act. The Interstate Commerce Commission has admitted hundreds 
of new carriers into the motor carrier business. When the Civil 
Aeronautics Act was originally considered, there were Members of 
Congress, of the Government departments, and public witnesses who 
raised objections to these certificate provisions on the very ground 
that they might be interpreted as a ban against new carriers. Even 
Amelia Earhart came down and testified on this subject. 

The representatives of the established airlines at that time did not 
say that new entrants would be banned by this statute. They said 
just the opposite. They pointed to the record of the Interstate Com- 
merce Commission under the Motor Carrier Act and said that new 
varriers had been permitted into the motor earrier business under the 
same language. They said that there would be more new carriers 
than ever if the bill were passed. It was only after these assurances 
had been made to this committee that the act obtained the support 
necessary for its passage. Despite that legislative history, however, 
the Civil Aeronautics Board has for all practical purposes preserved 
the international business and the domestic trunkline business to those 
carriers who were in existence in 1938. 

It seems to us that the right of new businesses to develop new 
markets and try new methods has been a characteristic of American 
tradition and places a heavy burden of proof on those who would 
deny access to the market by new competition. I think the burden 
of proof is on those who try to keep people out in this country. And 
yet, under the present act, a virtually insurmountable burden is placed 
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on those who would get in this business. The act provides for con- 
:rolled entry. But so far it has been almost all control and no entry. 

Here is what has happened to us: 

i. We tried to get the right to carry freight across the Atlantic and 
Pacific. Though proceedings have been pending for nearly 7 years, 
we have not yet been granted that right, though the British have. 

2. We tried to get the right to carry express. We were turned 
down. 

3. We tried to get the right to carry surface mail—a market five 
times as large as airmail. We were turned down. 

|. We tried to get the right to carry airmail and air parcel post 
without any subsidy. We were never heard on our application, 
though it has been pending over 2 years. 

We have only been successful on one occasion. Some of our mem- 
bers have been permitted to carry domestic freight. But even here 
we are not permitted to carry express, surface mail, airmail, and air 
parcel post, yet these are merely other forms of cargo and are neces- 
sary to give us the balanced kind of operation which is essential to our 
financial success. 

The CuarrmMan. What do you mean by surface mail as contrasted 
with airmail? 

Mr. Burr. Surface mail is first-class mail. Between New York 
and Chicago, first-class mail is being carried by the certificated carriers 
now and this mail has an average haul of 400 miles in the country 
as a whole, so we think it is a market for air transportation. 

We have never asked for subsidy. We do ask for the right to 
compete for al) elements of the air-cargo market—the market which 
we developed and which we know how to handle. 

We therefore ask this committee to amend the Civil Aeronautics 
Act to make it clear that Congress does not intend the air transporta- 
tion market to be the exclusive preserve of those who happened to be 
in business in 1938. We have suggested specific language which, while 
retaining the requirement of a certificate and providing for controlled 
entry, makes it clear that there is no presumption against entry into 
the business by new carriers. We think this language will make it 
clear that free enterprise does not stop where air transportation be- 
gins and that our members will have the right to show that they 
can make their way in these markets without subsidy. 

Third, we believe that the Defense Department should be required 
to transport all personnel and cargo by private air carriers, whenever 
this is economically feasible. There is a vast transportation market 
within the Defense Establishment itself. There is substantial evi- 
dence that when the pay of personnel and the savings in inventory 
are considered, it is more economical to transport by air. We believe 
that private carriers can, on the whole, do this more economically 
than Government transports. 

The opening up of this vast market to our carriers makes both eco- 
nomic and military sense. It is a new market—one in which the 
grandfather carriers have no particular investment or no particular 
prior rights. It is a market that means the life-or-death difference to 
our carriers, Above all, the use of our carriers to provide this trans- 
portation gives the Defense Department a vast fleet for use in times 
of emergency. It is not only airplanes that are available. Experi- 
enced flight crews are ready. Maintenance personnel and facilities 

47965—54— 25 
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are in working order when an emergency arises. This air fleet jg 
mobile. It is not tied to the commercial-route pattern of the civilian 
market. It can be shifted to urgent military work without disrupting 
commercial air-traffic facilities. It meets the overwhelming need of 
the military to be able to fly the maximum amount of materiel and 
personnel in the minimum time and with the minimum disruption of 
commercial traffic. 

The Defense Department is well aware of these advantages. It 
has used our facilities effectively in the Berlin airlift and in the 
Korean war. But at the present time this market has been cut down 
to a small dribble. Future plans are bogged down in mountains of 
redtape. In the meantime, our members are forced to sell planes, 
to lay off pilots, to disperse operating and maintenance facilities. 
This is a business problem for us. But it is a congressional problem, 
too. For the waste of these valuable military assets, these precious 
reserves of planes, crews, and facilities, is a major blow to the na- 
tional defense. We ask this committee to avoid any such dissipation 
in the future by setting a legislative policy requiring the Defense 
Department to continue to use to the full this valuable fleet of trans- 
port aircraft. 

We believe that these amendments will make the Civil Aeronautics 
Act a more effective instrument in developing a privately owned, 
competitive, and self-supporting industry specializing in the car- 
riage of air cargo, including property, express, mail, and parcel post. 
The commercial benefits of the carriage of a cargo by air will be 
fully available to industry in the United States and our cargo capacity 
will constitute in time of crisis an adequate logistical air arm of the 


National Defense Establishment. We urge that this committee give 
them serious and careful consideration. 

Mr. Chairman, may we have included in the record as appendix A 
to my statement these proposed amendments ? 

The CuHarrman. They will be made a part of the record. 

(Appendix A, proposed amendments of Transport Air Group, Inc., 
are as follows:) 


APPENDIX A 


PROPOSED AMENDMENTS OF THE CIVIL AERONAUTICS ACT OF 1938 


Be it enacted by the Senate and House of Representatives in Congress 
assembled: 

Sec. 1. Subsections a, b, and d of section 2 of the Civil Aeronautics Act of 1938, 
as amended, are hereby amended to read as follows: 

(a) The encouragement and development of an air transportation system 
properly adapted to the present and future needs of the foreign and domestic 
commerce of the United States, of the postal service and of the national defense 
and so located, equipped, and staffed that it may serve the Armed Forces in time 
of national emergency. 

(b) The regulation of air transportation in such manner as to recognize and 
preserve the inherent advantage of, assume the highest degree of safety in, and 
foster the growth and development of such transportation under sound economic 
conditions and in accordance with the American principle of competitive free 
enterprise, and to improve relations between and coordinate transportation, by 
air carriers. 

(d) Competition to the extent necessary to assure the sound development of 
an air transportation system properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the postal service, and of the national 
defense, giving full recognition to the American principle of competitive free 
enterprise and the right of qualified new air carriers to participate in the de- 
velopment of air transportation. 





SE 
almel 

(d 
the 1 
effect 
emel 
other 
perst 
with 

SE 
amen 


of th 
fit, W 
the p 
givin 
prise 
ment 

(oO 
shall 
force 
certil 
gible 
holde 
certif 
be se 
to ob 
any t 
ment 
certil 

SE 
Act 0 


R. 


SE¢ 
upon 
carri 
and 
craft. 
with 
than 
of m 
from 
after 
mine 
rates 
for n 
diffs I 
Class 
riers, 
rate | 
by th 
by ai 

(2) 
Shall 
and « 
tion : 
of the 

(3) 
seribi 
of fin 
aud s 


REVISION OF CIVIL AERONAUTICS ACT 373 


Sec. 2. Section 204 of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended to add a new section 204 (d) to read as follows: 

(d) It is hereby declared to be the policy of the United States to provide for 
the maximum development of a privately owned civil reserve air cargo fleet in 
effective operating condition and available for immediate use in ev« nt of national 
emergency. In furtherance of this policy, the Department of Defense and all 
other governmental agencies are directed at all times to transport materiel and 
personnel by privately owned air carirers to the maximum extent colsistent 
with economical operation of the Government. 

Sec. 3. Section 401 of the Civil Aeronautics Act of 1938, as amended, is hereby 
amended by amending subsection d (1) and by adding a new section o to read as 
ollows : 

2 (1) The Board shall issue a certificate authorizing the whole or any part 
of the transportation covered by the application if it finds that the applicant is 
fit, willing, and able to perform such transportation properly and to conform to 
the provisions of this Act and requirements of the Board hereunder and if, after 
giving full consideration to the American principle of competitive free enter- 
prise and the right of qualified new air carriers to participate in the develop- 
ment of air transportation, the public convenience and necessity will be served. 

(o) Within 180 days after enactment of this law, the Civil Aeronautics Board 
shall, by appropriate order classify all certificates heretofore issued by it and in 
force and effect into Class A Certificates and Class B Certificates. Thereafter all 
certificates issued shall be classified. Class A certificate holders will be inebi- 
gible for the subsidy payments provided by Section 406. Class B certificate 
holders will be eligible for subsidy payments. In order to obtain a Class B 
certificate a carrier must establish that the public interest requires the route to 
be served and that it is not possible under efficient and economical management 
to obtain this service without subsidy. The Board may reclassify a certificate at 
any time after notice and hearing. A carrier shall be eligible for subsidy pay- 
ments only for the period subsequent to the date of the order classifying the 
certificate as a Class B certificate. 

Sec. 4. Subsections (a), (b), and (c) of Section 406 of the Civil Aeronautics 
Act of 1938, as amended, are hereby amended to read as follows: 


RATES FOR TRANSPORTATION OF MAIL AND SUBSIDY FOR ESSENTIAL AIRCRAFT 
OPERATION 


AUTHORITY TO FIX COMPENSATORY RATES 


Sec. 406 (a) (1) The Civil Aeronautics Board is empowered and directed, 
upon its own initiative or upon petition of the Postmaster General or an air 
carrier, to determine and fix from time to time after notice and hearing, fair 
and reasonable rates of compensation for the transportation of mail by air- 
craft, the facilities used and useful therefor, and the services connected there- 
with (including the transportation of mail by an air carrier by other means 
than aircraft whenever such transportation is incidental to the transportation 
of mail by aircraft or is made necessary by conditions of emergency arising 
from aircraft operation), and to make such rates effective from such date, 
after the institution of the proceeding under this subsection, as it shall deter- 
mine to be proper; to prescribe the method or methods for ascertaining such 
rates of compensation by pound-mile, weight of mail carried, space authorized 
for mail in the aircraft, or other measure of mail service performed; and to fix 
different rates for different air carriers or classes of air carriers, or different 
Classes of service, or on the basis of any other reasonable classification of car- 
riers, services, routes, and route segments, or any combination thereof. The 
rate so determined and fixed shall be published by the Board and shall be paid 
oy the Oe General from appropriations for the transportation of mail 
NY aircraft. 

(2) The rates determined and fixed under paragraph (1) of this subsection 
Shall be based on the experienced and projected costs, under honest, economical, 
and efficient management, fairly assigned and apportioned to mail-transporta- 
tion services rendered or to be rendered, including a fair return on that portion 
of the total investment which is used and useful in such mail services. 

(3) The Board is authorized to issue orders, with or without hearing, pre- 
scribing temporary rates for the transportation of mail pending determination 
of final rates. Such temporary rates may be higher or lower than existing rates 
4ud shall not be considered final for any period and shall be superseded by the 
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final rates fixed for the periods during which the temporary rates were jy 
effect. 


RECOMMENDATIONS AS TO RATES 


(b) (1) Any petition for the determination or revision of rates under gyp. 
section (a) of this section shall include a statement of the rate the petitioner 
believes to be fair and reasonable. The Postmaster General shall introduce as 
part of the record in all proceedings under subsection (a) of this section g 
comprehensive statement of all service to be required of the air carrier ang 
such other information in his possession as he deems, or as may be deemed 
by the Board, to be material to the inquiry. 

(2) The Postmaster General is authorized to request the Board to obtain 
from any carrier information necessary for the performance of his duties with 
respect to the initiation of and participation in mail-rate proceedings under 
subsection (a) of this section. 

(3) The burden of proof in any proceeding under subsection (a) of this 
section which is initiated by petition shall be with the petitioner. 


SUBSIDY FOR ESSENTIAL AIRCRAFT OPERATION 


(c) (1) The Board is empowered and directed, upon its own initiation, or 
upon the petition of any air carrier holding a Class B Certificate, to make, 
after notice and hearing, subsidy payments to such air carrier in amounts de- 
termined by the Board to be essential (when taken together with all the other 
actual and potential revenues of the air carrier) to enable the air carrier under 
honest, economical, and efficient management to maintain and continue the 
development of air transportation to the extent and of the character and quality 
required for the national defense, the commerce of the United States, or the 
postal service. The Board is empowered to make subsidy payments for indi- 
vidual air carriers or classes of air carriers, or on the basis of any other rea- 
sonable classification of carriers, services, routes, and route segments, or an) 
combination thereof, and to prescribe the method or methods of such paymennts 
and duration of period for which applicable. The Board may make such sub- 
sidy payments effec@ive from such date, after the institution of the proceeding 
under this subsection, as it shall determine to be proper. Payments under 
this subsection shall be made by the Board out of sums appropriated to the 
Board for such purposes. 

(2) Every petition for the fixing of a subsidy shall state and support in de. 
tail the amount the petitioner believes that he is entitled to under the subsidy 
provisions of this section and the carrier shall have the burden of establishing 
the amount of subsidy payment, if any, which is required for its operations 
under the standard established by this Act. The fact that an air carrier has 
been granted a certificate of public convenience and necessity’ authorizing it 
to offer certain services shall not be deemed conclusive of the issue as to 
whether such services are sufficiently required in the interest of the national 
defense, the commerce of the United States, or the postal service, to justify the 
amount of subsidy that would be required to keep such services in operation. 


The CHatrman. Do you have any questions, Senator Smathers? 

Senator Smatruers. Have you submitted these suggestions to the 
Defense Department ? 

Mr. Burr. Yes, sir. 

Senator Smatuers. What did they say? What has been their re- 
action ? 

Mr. Burr. I think Mr. Hackney has been dealing with them direct 
and could probably answer your question better, Senator. 

Mr. Hackney. We have submitted one report to them entitled “The 
Civil! Air Arm for an Air Logistic System.” ; 

I would like to state at this time the support and cooperation which 
we have received from the Director of Transportation of the Air 
Force has been excellent. They are very cognizant of the advantages 
of using low-cost transportation and there has been much already 10 
the trade press, aviation periodicals, of the possibility of placing the 
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MATS on a revolving fund basis quite similar to the Military Sea 
Transport Service. In that way they go out and purchase quite ¢ 
large share of their ocean transporation from civil carriers because 
they have found something through their studies, that a civilian car- 
rier can actually, in many instances, supply the carriage of freight 
and some personnel for a less dollar cost than the military can do. 

Senator SMATHErs. And they agree to that and recognize that fact ? 

Mr. Hackney. I do not feel qualified to state the over-all policy of 
the Defense Department, but this study is under consideration. There 
has been some mention of it, but on that level they support it. But 
it is still at higher sources whether this comes to pass. We feel that 
if some of the plans we are submitting to you should materialize, there 
will be quite an asset in developing a strong civil air arm for logistics. 

Mr. Burr. I think there is a lot of support for this plan in the 
Defense Department. We don’t know whether our views are dominant 
or not dominant. It seems to be bogged down there for the past 6 
months. 

Mr. Hackney. Several of our members actually have been sub- 
mitted contracts and have been flying practically at cost and there 
might be in some instances those who have been doing it at less than 
cost to hold their fleets together, feeling that if this one plan goes 
into effect there will be a definite place for us. 

Senator Smatuers. I would like to go back for a moment to this 
subsidy. You stated that you people had never asked for subsidy 
and don’t want a subsidy. Have you asked for a subsidy in the re- 
newal certificates which you have asked for? Have any subsidies 
been demanded, do you know, or asked for? 

Mr. Burt. I know of no demand for subsidy. 

Senator SmaTueErs. Do you know of any subsidy asked for by Fly- 
ing Tigers to transport some cargo? 

Mr. Burr. I haven’t read the application of Flying Tigers, but I 
would be very surprised if there was any request for subsidy in there 
because I discussed this proposition with the Flying Tigers people 
here. I think they have asked for the right to carry airmail on a non- 
subsidy basis since the airmail is normally the instrument for paying 
the subsidy. You have to have an application which says: 

We want to carry airmail at service rates only without subsidy. 

Senator SmarHers. Your statement is that, generally speaking, 
you people have not asked for subsidy and you do not believe subsidy is 
a desirable thing ? 

Mr. Burr. That is right, Senator. 

Senator Smatuers. I have no further questions. 

The CuatrmMan. Thank you very much. 

Mr. Burr. Thank you, sir. 

Mr. Hackney. Thank you. 

The CHarrman. I have a letter addressed to Mr. Sweeney from Mr. 
Francis J. Roach, comptroller of the Independent Military Air Trans- 
port Association, adding a sentence to the statement presented yester- 
day by IMATA to the effect that it did not reflect the views of the Fly- 
ing Tiger Line. 

We will make the letter a part of the record at this time, along with 
the additional sentence submitted by Mr. Roach. 
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(Letter of Francis J. Roach and sentence added to yesterday's 
statement are as follows:) 


INDEPENDENT MILITARY AIR TRANSPORT ASSOCIATION. 
Washington, D. C., April 20, 1953. 
Mr. Epwarp C. SwrEENEY, 

Committee on Interstate and Foreign Commerce, United States Senate, 

Senate Office Building, Washington, D. C. 

DearR Mr. Sweeney: For the committee’s record, and distribution already 
made, please substitute the enclosed page 1 of Mr. Potts’ statement before the 
Committee on Interstate and Foreign Commerce. 

We have changed page 1 to indicate that the statement does not refle 
views of the Flying Tiger Line. 

Sincerely, 


t the 


Francis J. Roacu, Comptroller. 


At the end of the first paragraph of the statement submitted yester- 
day, the following sentence was added: 


However, this statement does not reflect the views of the Flying Tiger Line. 


The CuarrmMan. The next witness will be Mr. William C. Gaither, 
an attorney of Miami, Fla., representing Negligence and Compensa- 
tion Lawyers of Florida and the National Association of Claimants’ 
Compensation Attorneys. 


STATEMENT OF WILLIAM C. GAITHER, REPRESENTING NEGLI. 
GENCE AND COMPENSATION LAWYERS OF FLORIDA AND 


NATIONAL ASSOCIATION OF CLAIMANTS’ COMPENSATION AT- 
TORNEYS 


Mr. Garrner. Mr. Chairman and Senator Smathers, my name is 
William C. Gaither, and my address is 448 Pan American Bank 
Building, Miami 32, Fla. 

As stated in this statement, I am here representing the Negligence 
and Compensation Lawyers of Florida, and also the National Associ- 
ation of Claimants’ Compensation Attorneys. Both of these organ- 
izations are organizations of attorneys who represent persons who 
have been injured, or the families of persons who have been killed. 

Naturally, we are interested in any legislation which affects the 
public interest and which will affect people who, in the future, we may 
have occasion to represent. It is our belief that the best means of 
deterring heedlessness and carelessness is to let airlines and other 
people realize that the exercise of due care is much less costly than the 
carelessness which might result in such injuries or such death. 

We are not here as authorities on the entire Civil Aeronautics Act 
which is proposed in S. 2647. There are only certain sections with 
which we are concerned and with which we are interested. We are 
interested in section 6, which deals with the Civil Aeronautics’ safety 
regulations and those appear to us to be adequate in comparison with 
the present section or present law. 

We are vitally concerned with section 7, which deals with the inde- 
pendent Air Safety Board, and it appears to us that this is something 
extremely desirable, particularly because of the fact that the new Air 
Safety Board would be divorced from many of the functions which 
the present Civil Aeronautics Board is required to carry out. It 1s 
apparent that any agency which can limit itself to the investigation of 
airline crashes and to making recommendations to the Authority or to 
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the Congress would be in a better position to serve as an independent 
air safety board than the present Civil Aeronautics Board, which is 
not only required to investigate crashes, but has many other functions 
which include the awarding of airline rates, the determination of rates 
for the carriage of mail, cargo, and passengers, and the promulgation 
of other economic and safety regulations. 

So, as a consequence, we are very much in favor of this new Air 
Safety Board. It has been my understanding from talking with the 
airline personnel who were aware of the work of the Air Safety Board 
that its investigations were extremely competent prior to the time that 
the Air Safety Board was abolished in 1940 and its functions taken 
over by the Civil Aeronautics Boards. Of course, it doesn’t make any 
difference whether you have an Air Safety Board or whether you have 
a Civil Aeronautics Board. The Board or bureau is, of course, of no 
more value than the personnel who comprise its members, and I note 
that of course the Senate has the right, under the provisions of this 
title, to approve the persons who would be recommended by the Presi- 
dent. As such, we peel that the Senate should do its best to see that 
only the most capable persons would be named to that Air Safety 
Board. 

There is one suggestion which we do have for title VII, and that is 
this: in examining title IX of the act, we note that there are some crimi- 
nal penalties provided under certain circumstances. There is nothing 
under title VII which provides criminal penalties in the event it can 
be found that any of the affected interested parties who appear before 
the Air Safety Board attempt in any way to intimidate or to improp- 
erly influence, or to suggest some recrimination against either the mem- 
bers of the Air Safety Board or its employees. This is not a matter of 
bribery, which I understand might be covered by certain of the bribery 
statutes, but this is merely a matter of intimidation or the matter of 
attempting to exercise improper influence or to suggest that some 
means of recrimination might result from the action of the individual 
members of the Board if it is contrary to the interest of the organiza- 
tion appearing before the Board. 

The CuHatrmMan. If we get the kind of people you were talking about 
a while ago, there wouldn’t be any need for that. 

Mr. Garruer. There shouldn’t be, but of course no one can prevent 
the interests from attempting to intimidate members and it would help 
to make the Air Safety Board even more important by providing pen- 
alties for persons who would attempt to so influence them. 

Under section 706 of title VII, there is one part which we do stren- 
uously object to. That section, taken in part, reads as follows: 


No part of any record or report of the Board— 


The word that has been added to the present existing law is the 
word “record.” At the present time, any portion of the record of the 
Civil Aeronautics Board hearings may be used in any subsequent civil 
litigation. In the event a witness has made a prior inconsistent 
statement or in the event it is necessary to refresh a witness’s recollec- 
tion as to something he might have said before, under the proposed 
section, 1t would be impossible to present to a witness on the stand 
the fact that he had made a previous inconsistent statement which 


appeared on a particular page of the record of the Civil Aeronautics 
Board hearing. 
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The CuarrMan. You would not be prevented from cross-examining 
him in relation to it, would you? 

Mr. Gairuer. That apparently is what the intention of the section 
appears to be. It says: 

No part of any record or report of the Board relating to any accident or the 
investigation thereof shall be admitted as evidence or used in any suit or 
action for damages growing out of any matter mentioned in such record or 
report. 

The Cuatrman. If that would prevent the use of it in cross-exam- 
ination to ascertain the truth, I think you are right. 

Mr. Garruer. That is the obvious purpose for its presence here, 
I do not take the position that the record or the report of the com- 
mittee should be used as direct evidence. 

The CuamMan. That is because it is not subject to cross-examina- 
tion. 

Mr. Gatrner. That is correct. At the present time there are some 
authorities that say that some portions of the record, as distinguished 
from the report itself, may be used in a civil proceeding. As a mat- 
ter of fact, I have had it suggested to me on occasions by the Civil 
Aeronautics Board that rather than take the testimony of some in- 
vestigator of the Civil Aeronautics Board, that both sides stipulate 
to admitting testimony which the person gave as of the time of the 
Civil Aeronautics Board hearing. 

The CHarrman. Do you think this might even prevent the 
stipulation ? 

Mr. Garruer. It might impair it, and certainly no useful purpose 
is gained by the insertion of that word “record.” 

There is one other thing it might conceivably do. 

There is a great deal of documentary evidence admitted as of the 
time of the Civil Aeronautics Board hearing. That documentary 
evidence is made a part of the record. It might be considered by 
some court that that documentary evidence might not be subject to 
admission. 

The Cuatrman.- That might prevent you from using it in a trial! 

Mr. Gartner. That is correct, and of course the authorities at the 
present time do provide, as cited in this memorandum, that the same 
reports and the same documentary evidence which was used as of 
the time of the Civil Aeronautics Board hearing may be produced 
under order of the court as of the time of any civil litigation. 

In addition to that, it would seem to me if this particular word 
were included within the new proposed amendment, that it would 
add to the burden of the litigants by necessitating a great deal of 
additional depositions in various parts of the country where the 
witnesses would scatter and under such circumstances would not be for 
the best interests of the public generally. 

So, we do ask that that portion of the bill be stricken if it is the 
feeling of the committee that it is a justifiable recommendation. 

There is another section with which we are interested, and that 1s 
section 303 (a), which deals with the tariffs of the air carriers. That 
language which is used in the present proposed act is not the same 
identical language which is used under the present existing law. Un- 
der the present existing law, some of the carriers have in the past filed 
what they term tariffs, regulation:, which have provided in part that 
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no person shall maintain the suit without first having given notice to 
the airlines in writing within 90 days of the date of the accident, and 
without the institution of the suit within 1 year from the date of the 
accident. 

The Civil Aeronautics Board has held some hearings and has held 
under certain circumstances that those provisions, those tariff pro- 
visions, were unreasonable and therefore they declare them to be null 
and void. However, there have been some courts which have judicially 
interpreted those same tariff provisions and have declined to permit a 
person to have his day in court simply because in the contract of car- 
riage there was a small stipulation that the contract of carriage was 
sold subject to existing regulations. 

The CuamrmMan. In other words, to permit the carrier to put a 
statute of limitations on his own liability. 

Mr. Garruer. That is exactly what happened. The Civil Aero- 
nautics Board enacted a ruling recently to the effect that the airlines 
shall no longer be required to file such tariff regulations which will 
place limitations of liability upon their own actions. But, under this 
new proposed section, since the language is a little different and since 
there is some ambiguity present, it is the recommendation of the people 
that I am representing that specifically within the act itself, such 
language as this be included: 

Nothing in this section shall be construed as allowing the filing of any 
tariff rules stating any limitation or condition relating to the carrier’s liability 
for personal injury or death. 

The Cramman. Wouldn’t it be better to have a statutory limitation 
in the law itself? 

Mr. Garrner. The only difficulty with that is the fact that in var- 
ious States you have different statutes of limitation. The Congress 
has never seen fit, involving interstate commerce on trains or on buses 
or on any other vehicles which have been involved in interstate com- 
merce, to attempt to set a statutory limitation. 

The CHairMaAn. Following the provisions of the State laws? 

Mr. Garrrer. Yes, sir; and the reason that that is so important 
is because there are many lawyers, of course, who see clients, who 
are not specialists and as a consequence they merely turn to their 
own State laws as they are applicable statutes of limitation, and I 
think that that is the difficulty. 

The Cuarrman. That is true of all procedural matters in general. 

Mr. Garrner. Yes, sir; and that was the reason why, in certain cir- 
cumstances, people were deprived of their day in court because they 
went to attorneys who were not familiar with the fact that the air- 
lines had filed with the Civil Aeronautics Board certain provisions 
which limited their liability there and, when the time expired, they 
were told by the courts that they could not file. : 

The Crarrman. Have you run into any provisions which would 
prevent the recovery of adequate property loss? 

Mr. Garrner. No. 

The Cuarrman. I think there is some provision which makes it dif- 
ficult to recover property lost ; for instance, a suitcase or a trunk. 

Mr. Garrner. Oh, yes, sir. I know now what you are referring to. 
That refers to the fact that they have a provision in which they state 
that the airline ticket is scld subject to existing tariff regulations. 
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The Civil Aeronautics Board has held that it is a proper tariff pro. 
vision to place a limitation on liability and the responsibility as ¢, 
property damage as distinguished from personal injuries. They haye 
ruled personal injuries out. 

I have such an instance where today that is somewhat of an jp. 
equity. In the National Airlines crash in the Gulf of Mexico in Feb. 
ruary 1953, there were many persons aboard who had jewelry that was 
of some consequence. I know of one case where a lady had jewelry 
that approximated somewhere around $30,000 to $40,000. She was 
sold a ticket which said, “Sold subject to tariff regulation,” which 
means nothing to the average person buying the ticket. 

The CuatrMan. They couldn’t find it if they had to. 

Mr. Garruer. That is right, they could not find it if they had to. 

So, as a consequence, based upon the fact that the Civil Aeronautics 
Board has said that is a proper regulation, that person or the family 
is deprived of seeking recovery for a very substantial loss. And I am 
certain that that has been true in previous instances. It might he 
that some exception could be made from the standpoint of the loss 
of property in a crash as distinguished from loss of property when a 
person is a passenger upon an airplane and no crash results. In other 
words, if somebody takes a piece of baggage on the plane and does 
not pay an additional premium for the added exposure which the air- 
line might have, and that is lost while they are on the flight, it would 
seem to me it would be inequitable, under such circumstances, to at- 
tempt to hold the carrier responsible. 

But where there has been a crash and a loss of not only life, but 
property as well, it does not seem to me equitable for the airline to 
place such a restriction on their responsibility. 

I have summarized the points merely by saying that we are in favor 
of an independent Air Safety Board. 

We recommend the consideration of the committee to any inclu- 
sion of any criminal penalty which would help to make the Air Safety 
Board as independent as possible. 

We recommend that a specific provision be nlaced in the act prevent- 
ing the carriers from limiting their own liability. 

We also sugvest to the committee that the word “record” be stricken 
out of section 706. which would then prevent the opportunitv to con- 
front a person with previous testimony which, otherwise, would enable 
that nerson to conceivably perpetrate a fraud upon the court. — 

The CHarrMan. That is the only purpose of cross-examination ! 

Mr. Gartner. Yes, sir. 

Senator Smatrers. May I ask a question, Mr. Chairman? 

The Cratrman. Yes. Senator Smathers. 

Senator Smarners. Mr. Gaither, you have had considerable exne- 
rience in these matters and in dealing with the present setun. What 
do you find wrong with the present setup of having the inspectors 
from the Civil Aeronautics Board go down and investigate these 
crashes? 

Mr. Garrner. TI do not consider that I am an authority in all phases 
of this. Senator Smathers. I do know that under the new proposed 
act. where the Air Safety Board has as a limit of its function the sole 
matter of investigation of crashes, they can do a much better job than 
the same groun of people who have added functions such as those 
which I listed before. 
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Specifically, under the new proposal, if the Air Safety Board should 
find that the crash was brougth about not only as the result of the 
defective maintenance on the part of the airline, but also because of 
the failure of certain necessary rules to be prescribed by the Civil 
Aeronautics Authority, they could so state. They could be sufficiently 
independent where they could let the chips fall where they may, and 
I think that would help in many respects and I believe Senator Mc- 
Carran, in the statement which he left with the committee, has indi- 
cated that was his feeling with reference to the independence of the 
Board. 

Senator SmaTHerS. Has it been your experience that the inspectors 
who now have been assigned to inspect crashes, in effect are men who 
are actually passing judgment on rules which either their good friends 
have recently made or they, themselves, may have made? 

Mr. GatrHer. Yes, I believe I follow that. It has been my experi- 
ence, in the crashes in which I have been involved, that many of the 
Civil Aeronautics inspectors have been placed with a particular air- 
line on an assignment, not only for 1 or 2 years but in certain instances 
for longer periods of time and you have the personal equation where 
you are close to that particular airline and that personnel, and they 
are also obligated to see that that airline follows the requirements of 
the Civil Aeronautics Authority in all of its problems of operation 
and maintenance. 

Under such circumstances, you frequently find that, under the pres- 
ent setup, the Civil Aeronautics Board has to call those same Civil 
Aeronautics Authority investigators in as of the time of a crash, and 
it means that one agency of the Government, such as the Civil Aero- 
nautics Board, might find that some employee of the Authority has 
failed to carry out certain rules and regulations which have been 
ordered by the Authority. 

The CuHarrMAN. You might be inspecting your own negligence. 

Mr. GarrHer. Yes, sir; and that, to me, is a matter of serious 
concern. 

The Cuarrman. Do you have anything further, Senator Smathers? 

Senator SmatuHers. No, Mr. Chairman. 

The Caatrman. Thank you, Mr. Gaither. 

Mr. Garrner. Thank you very much. 

Might I submit my memorandum for the record ? 

The Cuarmman. Yes, certainly. It will be made a part of the 
record at this point. 

(Memorandum of William C. Gaither is as follows :) 


MemoraNnpuM SupMmitrep sy Witt1amM ©. GAITHER, REPRESENTING THE NEGLI- 
GENCE AND COMPENSATION LAWYERS OF FLORIDA AND THE NATIONAL ASSOCIATION 
Or CLAIMANTS’ COMPENSATION ATTORNEYS, FAvORING, WITH CERTAIN CHANGES, 
ENACTMENT OF S. 2647 


INTEREST OF NEGLIGENCE AND COMPENSATION LAWYERS OF FLORIDA AND NATIONAL 
ASSOCIATION OF CLAIMANTS’ COMPENSATION ATTORNEYS IN THESE HEARINGS 


_ The Negligence and Compensation Lawyers of Florida and the National Asso- 
Cation of Claimants’ Compensation Attorneys are organizations whose member- 
ships are composed of attorneys specializing in the representation of the general 
public in workmen’s compensation and personal injury litigation. The efforts of 
these organizations are devoted to two primary objectives: the securing of ade- 
quate representation and adequate recoveries for the members of the public 
Who are injured and likely to become public charges, and the removal wherever 
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possible of dangerous conditions which exist in our society and daily take their 
toll of human life and limb. It has been the experience of these organizations 
that the most effective way to eliminate the unnecessary dangers which exist 
in our modern everyday life is to secure adequate compensation for those 
killed and injured by such dangerous conditions. An effective deterrent of 
heedlessness and careless conduct is the knowledge of all that such conduct 
is far more costly than the exercise of due care. 

In the light of the foregoing objectives the Negligence and Compensation Law- 
yers of Florida and the National Association of Claimants’ Compensation At- 
torneys have appeared at this hearing at their own expense to consider the effect 
of the proposed bill, S. 2647, on the safety of air travel and the effect of 
certain provisions on personal injury litigation when suit is brought by a pas- 
senger against a common carrier by air. Consequently this memorandum is lim- 
ited to a discussion of titles VI, VII, and IX of S. 2647 and to section 303 (a) of 
title III. 


Title VI 


The provisions of title VI seem fully adequate to accomplish the objective of 
safe air flight. It does not appear to the undersigned that the proposed title 
VI in any way weakens the present provisions on the same subject matter, 49 
United States Code, sections 551-560. 


Title VII 


With the greatest amount of emphasis possible, the undersigned urge the 
adoption of title VII of S. 2647, which title creates an independent Air Safety 
Board. The Board can function properly, and in the best. interest of the public, 
only if it is truly independent. If the Board or its members are in any way 
made subservient to the Authority in connection with airline accidents, then 
objective and impartial investigations cannot be made. The proposed bill ob- 
viously can be no better than the men who comprise the Board. We urge that 
the Senate approve only the most qualified personnel. 

Some means must be found to assure the members and the employees of the 
proposed Air Safety Board that factual investigations can be conducted with- 
out fear of recrimination by affected interests. Any effort on the part of the 
Authority, or any other group interested in the outcome of an investigation, 
to improperly influence, or intimidate, a member or employee of the Board, 
should be reported and action taken against such person or group. It is sug- 
gested that title IX, section 902, be amended to provide appropriate criminal 
penalties to deter persons from in any way attempting to improperly influence, 
or intimidate any member or employee of the Board in connection with its 
findings or investigation. 

However, strenuous-objection is made to the insertion of the word “record” 
in section 706 which reads as follows: 

“No part of any record or report of the Board relating to any accident or 
the investigation thereof shall be admitted as evidence or used in any suit or 
action for damages growing out of any matter mentioned in such record or 
report.” 

Insertion of the word “record” is an amendment of 49 United States Code 581; 
49 United States Code 581 has been judicially interpreted in the following cases: 

1. Ritts v. American Overseas Airlines (D. C. 8. D. N. Y. 1947), 97 F. Supp. 
457. (Testimony of a witness given at a CAB hearing may be used in a sub- 
sequent negligence action to impeach a witness.) 

2. Tansey v. Transcontinental and Western Air, Inc. (D. C. Dist. Col. 1949), 
97 F. Supp. 458. (Under F. R. C. P. 34, airline must produce airplane accident 
investigations and reports which the carrier is required to make to the CAB.) 

3. Universal Airline v. Eastern Airlines (C. A. D. C. 1951), 188 F. 2d 993. 
(Testimony of a CAB investigator is admissible in a tort action involving crash 
investigator investigated.) 

4. Lobel y. American Airlines (C. A. 2d 1951), 192 F. 2d 217. (CAB investiga- 
tor’s report admissible in subsequent negligence action when the report contains 
“no opinions or conclusions about possible causes of the accident or defendant's 
negligence.” ) 

The policy presently guiding judicial interpretation of section 581 of 49 
United States Code was well stated in the Ritts case, supra, at 458: 

“After a study of the language of the section, I am satisfied that the second 
paragraph prohibits the admission in evidence of only the ‘reports of the former 
Air Safety Board or the Civil Aeronautics Board relating to any accident, or the 
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investigation thereof’ and that it does not bar the use of the testimony of a 
witness examined by the Board in the course of the investigation. The language 
of the second paragraph makes “a clear distinction between ‘records and reports,’ 
mentioned in the first line of the paragraph and ‘report or reports’ referred to in 
the sixth line. The reason for the prohibition in respect to the use of ‘reports’ 
of the Board most likely is based on the fact that the report would contain 
findings and conclusions, the receipt of which at a trial might be prejudicial to 
a party who had no part in the investigation of the Board and no opportunity 
to be heard by the Board. That same problem would not be presented where a 
witness, being examined in the trial of the action or before the trial, is confronted 
with his testimony given at the investigation in order to refresh his recollection 
or impeach him as a witness.” 

Amending 49 United States Code 581 by inserting the word “record” would 
overrule most of the above-cited cases and present persons who have been in- 
jured or families of decedents with an impossible and intolerable financial 
burden. The word “record” includes among other things, all testimony given at 
a CAB hearing. Under the proposed change, a litigant would be forced to take 
depositions all over the Nation to prepare his case. The expense of such a 
procedure would prohibit redress by the majority of the injured or the families 
of decendents who are usually cast in to the depths of penury by air disaster. 
Under the existing law as announced in the Ritts case, supra, a litigant can pre- 
pare for trial by use of a transcript of the CAB hearing and can impeach any 
witness by use of the transcript should the witness change his story in the 
negligence action. The proposed amendment would open the door to possible 
fraud and perjury by making it impossible to confront a witness with his prior 
testimony given under oath. Under the existing law such cannot occur. 

Adoption of section 706 as written would be a major disaster to the injured 
or to the families of decedents. The entire matter can be rectified by the dele- 
tion of the word “record” as indicated, and the undersigned strongly urge that 
such be done, 


Section 303 (a) 
Section 303 (a) would take the place of existing section 488 of 49 United 
States Code entitled “Tariffs of Air Carriers.” Under the guise of complying 


with this section various airlines began filing “tariff provisions” to the effect 
that in passenger-carrier litigation, the plaintiff must give notice of the claim 
within 30 days and bring suit within 90 days. Certain provisions were also filed 
attempting to completely exonerate the carrier from liability in certain cases. 
These “tariffs” were held arbitrary, unreasonable, and unlawful by some courts 
and administrative tribunals; e. g., Continental Charters Inc., Complaint of Mary 
Battista et al. (CAB Docket No. 5573) ; Glenn v. Compania Cubana de Aviacion, 
8. A, (102 F. Supp. 631 (D.C. 8. D. Fla., 1952)); Shortley v. Northwestern Air- 
lines (104 F. Supp. 152 (D. C. Dist. of Col., 1952)). But see contra, Wilhelmy v. 
Northwestern Airlines ((W. D. Wash., 1949), 86 F. Supp. 565); Meredith v. 
United Air Lines ( (Dist. of Calif., 1950), 1951 U. S. Air Rep. 103); Herman v. 
Capital Airlines, Inc. (3 Avi. Cas. 17608) ; Sheldon v. Pan American Airways, 
Inc. (2 Avia. Cas. 14, 566). 

These provisions worked such great injustice that they were finally done away 
with, after proper notice and hearing, by the CAB Economic Regulations, amend- 
ment No. 1 to part 221. This amendment reads as follows: 

“ No provision of the Board's regulations issued under this part or elsewhere 
shall be construed to require on and after March 2, 1954, the filing of any tariff 
rules stating any limitation on, or condition relating to, the carrier’s liability 
for personal injury or death. No subsequent regulation issued by the Board shall 
be construed to supersede or modify this rule of construction except to the 
extent that such regulation shall do so in express terms.” 

Since section 303 (a) contains language differences from 49 United States 
Code 483 and might prompt a court or the Authority to now hold that such 
tariff provisions could be filed, it is the opinion of the undersigned that section 
303 (a) should be amended by adding language similar to the following at the 
end of the paragraph: 

“Nothing in this section shall be construed as allowing the filing of any tariff 
rules stating any limitation or condition relating to the carrier’s liability for 
personal injury or death.” 

The only possible effect of the notice requirements and time limitations con- 
tained in the tariff is to relieve air carriers from their liabilities for unsafe 
and improper operation. The only hope of the air carriers is that the provisions 
will not be complied with and this is the only reason for their existence. 
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Compliance with the notice requirement gives the air carrier no information 
which it does not already possess in the overwhelming majority of cases. No 
type of carrier in existence has the opportunity that an air carrier does to 
acquire notice of injury to its passengers. Not only does the air carrier know 
the identity of each of its passengers, but also, the carrier has personne! on q]] 
flights attending to the needs of all passengers. Injury of any consequence to 
passenger cannot escape the notice of such personnel. In cases of disaster, it 
requires no argument to show that it is a meaningless ceremony to give an airline 
formal notice that.one of its planes has crashed. 

The availability of actual knowledge on the part of the carrier of injury to a 
passenger should be contrasted with the passenger’s unawareness of the exist- 
ence of such notice provisions and the inability to give such notice. It is com- 
mon knowledge that the usual result of an air carrier disaster is death. Cer. 
tainly no layman, with a relative aboard a plane, would send a formal notice 
to the air carrier that one of its planes had crashed killing a member of the 
family. The converse is more likely the case. The layman may ultimately decide 
to see a lawyer, but by this time it may be too late to compiy with the notice pro- 
visions even assuming that the counsel selected is aware of the necessity for such 
action. 


SUMMARY 


The position of the undersigned may be summarized as follows: 

1. The undersigned favor the adoption of title VI of S. 2647. 

2. The undersigned favor the adoption of title VII of S. 2647 creating an 
independent Air Safety Board. However, the undersigned strongly urge that 
the word “record” in section 706 be deleted. 

3. It is recommended that title IX be amended to provide criminal penalties 
to insure that Board members and employees are not subject to intimidation or 
improper influence in performing their duties of making findings or investigating 
air accidents. 

4. It is recommended that section 303 (a) of title III be amended to insure 
that air carriers can no longer file tariff provisions containing short notice 
provisions, short statutes of limitations and other clauses attempting to relieve 
the air carrier from liability in personal injury and death actions. 

The general public greatly appreciates the opportunity to be heard at this 
hearing and the sincere desire of the Congress to enact legislation which will be 
fair and just for all. 

The Cuatrman. We will now hear from Mr. Mike Masaoka, repre- 
senting the Japanese American Citizens League, the Consolidated 
Flower Shipments, Inc.—Bay Area, and the Flower Consolidators of 


Southern California. 


STATEMENT OF MIKE M. MASAOKA, REPRESENTING JAPANESE 
AMERICAN CITIZENS LEAGUE, CONSOLIDATED FLOWER SHIP- 
MENTS, INC.—BAY AREA, AND FLOWER CONSOLIDATORS OF 
SOUTHERN CALIFORNIA 


Mr. Masaoxa. Mr. Chairman and gentlemen of the committee, my 
name is Mike Masaoka. I am the Washington representative of the 
Japanese American Citizens League, the Consolidated Flower Ship- 
ments, Inc.—Bay Area, and Flower Consolidators of Southern Cali- 
fornia. My address is suite 2, 1737 H Street NW, Washington, D. C. 

The Consolidated Flower Shipments, Inc.—Bay Area, has offices 
at the International Airport in San Francisco, Calif. 

The Flower Consolidators of Southern California, Inc., has offices 
at 750 Maple Street, Los Angeles, Calif. 

Since we have a very simple proposition to present, I will ask that 
my prepared statement be made a part of the record at this time and 
{ will proceed to elaborate on it. 

The Cuatrman. Your statement may be made a part of the record. 
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(Prepared statement of Mr. Mike Masaoka is as follows:) 


STATEMENT OF THE JAPANESE AMERICAN CITIZENS LEAGUE RELATING TO CERTAIN 
PROVISIONS OF 8, 2647 


Because great progress has been made in the field of commercial and civil 
aviation since the Civil Aeronautics Act was enacted in 1938, we heartily en- 
dorse the current hearings being undertaken by this committee to review the 
basic statute and amendments relating thereto and to consider the rewriting 
of this legislation in terms of past experiences and new conditions. Develop- 
ments in aircraft have probably been the most spectacular of any industry in 
the past 15 years; so a reexamination of the law relating to its commercial 
aspects in the light of current operations and future potentialities is not only 
reasonable but also necessary in the public interest. 

S. 2647, sponsored by Senator Pat McCarran of Nevada, to create an inde- 
pendent Civil Aeronautics Authority and an independent Air Safety Board, to 
promote the development and safety and to provide for the regulation of civil 
aeronautics, and to promote world leadership by the United States in aviation, 
represents the logical starting point for your investigation. 

The Japanese American Citizens League, however, is not qualified to recom- 
mend complete revision of the 1938 act. It is, nevertheless, interested in call- 
ing the attention of this committee to one aspect of the problem which has con- 
cerned a part of its membership. 

The J. A. C. L. is the only national organization representing the interests of 
persons of Japanese ancestry in the United States. It has 88 chapters in 32 
States and the District of Columbia. 

A considerable number of its members, particularly those residing in Cali- 
fornia, Oregon, and Washington, are engaged in the growing and shipping of 
flowers and decorative greens. The majority of its membership so concerned 
resides in California. Many of them are also members of Consolidated Flower 
Shipments, Inc—Bay Area (San Francisco) and Flower Consolidators of 
Southern California, Inc. (Los Angeles), both cooperatives organized and oper- 
ating under the laws of the State of California. 

In making representations on behalf of its own membership J. A. C. L. 
recognizes that it is also speaking for other flower growers and shippers on the 
west coast, for what happens to any one group happens to the entire floral 
industry in the West. 

The considered attention of this committee is called to the urgent need to 
exempt from regulation as freight forwarders nonprofit cooperatives engaged in 
facilitating for its own members utilization of air transportation in the inter- 
state shipments of horticultural and floricultural products. 

What is requested is that any revision of existing law specifically provide the 
same exemption in air transportation for agricultural, horticultural, and flori- 
cultural commodities handled by nonprofit cooperatives for the sole benefit of 
their members as is extended in surface transportation to these same products 
as a matter of course. 

When Congress in its wisdom enacted the so-called Agricultural Marketing 
Act, it enunciated a declaration of public policy which has governed all general 
transportation practice since that time, the only exception being in commercial 
aviation. 

The Agricultural Marketing Act, section 1141, states: 

“(a) It is declared to be the policy of Congress to promote the effective 
merchandising of agricultural commodities in interstate and foreign commerce 
so that the industry of agriculture will be placed on a basis of economic equality 
with other industries, and to that end to protect, control, and stabilize the cur- 


rents of interstate and foreign commerce in the marketing of agricultural 
commodities and their food products— 


“(1) By minimizing speculation. 

“(2) By preventing inefficient and wasteful methods of distribution. 
_“(3) By encouraging the organization of producers into effective associa- 
tions or corporations under their own control for greater unity of effort 
in marketing and by promoting the establishment and financing of a farm 
marketing system of producer-owned and producer-controlled cooperative 
associations and other agencies. 

“(4) By aiding in preventing and controlling surpluses in any agricultural 
commodity, so as to maintain advantageous domestic markets and prevent 
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such surpluses from causing undue and excessive fluctuations or depressions 
in prices for the commodity.” 

According to its usual meaning, court interpretations, and congressional] 
enactments, agricultural products include horticultural and floricultural com 
modities. 

To carry out the public declaration of Congress, both the Freight Forwarders 
Act and the Motor Carriers Act specifically spelled out exemptions for agricu| 
tural cooperatives. 

The Civil Aeronautics Act failed to list this particular exemption and the 
Civil Aeronautics Board has, thus far, refused to follow the precedents get 
forth in the Freight Forwarders and the Motor Carriers Acts by attempting to 
lump nonprofit agricultural cooperatives with private, commercial freight for 
warders firms. 

In order that there may be a uniformity and a consistency in the treatment 
of agricultural cooperatives in both surface and air transportation, J. A. ©. L, 
urges this committee to provide the same exemption in air transportation as is 
presently granted in surface transportation to agricultural cooperatives. 

No special privileges or benefits are requested; only the same consideration 
that was found essential to the same operations in surface transportation. 

For all practical purposes, the same situations that forced Congress to 
exempt agricultural commodities and cooperatives from regulation under 
the Freight Forwarders and the Motor Carriers Acts have been experienced by 
the floral growers and shippers of California. 

After World War II, new markets for west coast cut flowers and decorative 
greens were opened up in the territory east of the Rockies—the Midsouth, t! 
Midwest, the Southeast, and the East—because of the advent of low-cost air 
transportation. It should be noted here in passing that this huge expansion was 
not at the expense of the growers and shippers in the newly available market 
areas; rather, it was a greater all-around demand for all kinds of horticultural 
and floricultural items. And California, because of its favorable growing condi- 
tions and seasons, became the giant in an ever-expanding industry. 

Initially, the individual growers and shippers used the services of the regular 
freight forwarders and handlers. But they found these services to be unsatis- 
factory and the rates excessive. 

Recent public hearings conducted by the Civil Aeronautics Board in both Los 
Angeles and San Francisco demonstrated that, because private freight forwarders 
were unable or unwilling to provide adequate service at a reasonable cost, pro- 
ducers and shippers of cut flowers and decorative greens were forced to organize 
nonprofit cooperatives of their own in order to survive in this highly competitive 
field. 

To repeat, because private companies acting as freight forwarders were either 
unable or unwilling to provide the necessary services at reasonable rates, these 
growers and shippers were forced to seek an alternative. They found it in the 
precedents already established in surface transportation; they organized co- 
operatives to provide the desired services for their own members on a nonprofit 
basis. 

At the present time, two such nonprofit cooperatives are operating in Cali- 
fornia, the Consolidated Flower Shipments, Inc.-Bay Area in northern California 
and the Flower Consolidators of Southern California, Inc., in the Los Angeles 
area. 

Because these nonprofit cooperatives are limited by their respective charters to 
their own members, they can and do render specialized and personalized services 
that only industry members themselves can offer. This includes pickup service 
in specially constructed trucks at required hours to meet desired plane schedules. 
Because of their very profitmaking motive, ordinary freight forwarders cannot 
provide these services without charging prohibitive rates. The experiences of 
the California horticulturists and floriculturists with airfreight forwarders are 
almost identical to those of other agriculturists in other parts of the country 
with surface transportation. 

These California cooperatives have proved to be a particular boon to the small- 
and medium-sized growers and shippers, for by being able to consolidate their 
shipments with others they have gained from the economics of bulk rates from 
the airlines, economies that have been shared on a pro rata basis for the benefit 
of their members. Previously, the freight forwarder pocketed these savings. 

Moreover, these small shippers have also been able to acquire through their 
cooperative program special attention and handling en route of their own slip- 
ments which had been restricted, because of the trouble and expense involved, to 
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the larger companies before their cooperative enterprise was organized for their 
benefit. 

The 1950 census of agriculture revealed that of the 12,427 growers in the 
United States, only 3 percent can be considered to be in the big-business class, 
This means that 97 percent of all floricultural growers are considered small- 
business operators. Accordingly, only through membership in cooperatives can 
they ship their products to avoid the much higher costs of unconsolidated indivi- 
dual shipments. 

If the cooperative means offered by their cooperatives are denied them, many 

of them will not be able to ship their flowers by air at all. This could result in 
the bankruptcy of thousands of small operators whose margin of profit for the 
year may come from these air shipments. 
" The so-called big shippers too have a real stake in these cooperatives, for with 
out the right to consolidate their shipments with others, transportation costs for 
even them become prohibitive, for the bigger the consolidation, the greater the 
savings, generally speaking. 

The average florist orders only a few flowers at a time in order that he will 
always have a fresh supply. Thus, whether a major or a minor shipper is in 
volved, because of the perishability of the commodity, the shipment itself is 
relatively small on an individual basis. 

Without the right to consolidate wherever possible, the air-transportation ex- 
pense of individual shipments could become so costly that California-grown prod- 
ucts would not be able to compete in out-of-State markets east of the Rockies. 
Such an eventuality could prove catastrophic, for the flower industry is the sev- 
enth largest agricultural operation in California, with an estimated two-thirds of 
the total output going into interstate commerce, much of it by air. 

In this connection, it should be kept in mind that these comments refer and 
relate only to the freight forwarders, not to the airlines, for the airlines accept 
shipments from both the freight forwarders and the cooperatives on the same 
terms. In other words, instead of paying excessively for inadequate pickup, 
consolidation, break bulk, and delivery services to the regular freight for- 
warders, these California growers and shippers prefer to handle their own ar- 
rangements on a cooperative nonprofit basis. They have found that they can 
do a better job, cheaper, for themselves—with consequent savings to the public 
at large. 

If Californians discover that they are unable to compete in out-of-State mar- 
kets because of prohibitive freight forwarder costs in air transportation, the air- 
lines themselves will face tremendous losses in revenue running into millions of 
dollars from the loss of flower shipments. This revenue is particularly impor- 
tant to transcontinental airlines since California flowers move eastward and 
utilize space that might otherwise be wasted. American Airlines, for example, 
recognizes this probability and has recommended to the Civil Aeronautics Board 
that agricultural cooperatives be exempt from its regulations. 

If the airlines suffer losses in revenue, the national defense that is so de- 

pendent upon a healthy commercial air-transport system may be placed in 
jeopardy. Increased Government subsidies to make up this loss in revenue may 
then become necessary in order to keep marginal airlines in operation, for it is 
extonstle that the more the airlines realize in revenues, the less their need for 
sunsidies, 
Finally, the consumer public will be penalized if air-transportation charges are 
increased by the forced use of freight forwarders, for flowers will become more 
Scarce and more expensive. Conversely, with reasonable air-transportation 
costs, the flower-buying public everywhere in the country will benefit. Lower 
prices, higher quality, wider selection and more varieties, and a regular and 
continuous supply of fresh-cut flowers and decorative greens will result. 

To our mind, such specialized nonprofit cooperatives as Consolidated Flower- 
Shipments, Inec.-Bay Area and Flower Consolidators of Southern California, 
Inc.—organized by growers and shippers to provide nonprofit expediting services 
for members only—have demonstrated their worth to their members, to their 
State, the Nation, and the public at large. 

To deny to these two California agricultural cooperatives the same rights, 
Privileges, immunities, and exemptions enjoyed by all agricultural cooperatives, 
including themselves, in surface transportation is a disservice to the community 
at large and against the public policy and interest. 

And yet, the Civil Aeronautics Board, in the exercise of its discretion, has issued 
4 cease-and-desist order against one of these cooperatives, which continues its 
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operations only by grace of a temporary injunction granted by a court. The 
other cooperative is the defendant in a civil suit brought by a freight forwarder, 

The incongruity of the Government position is exposed when one looks into 
many of the operations—part of the shipment is by air and part by surfag 
earrier. For the former, the Civil Aeronautics Board insists that no exemption 
should be given, while for the latter, statutory authority specifically provides 
the exemption. 

Because of the urgency of the situation for California growers and shippers, 
Congressman J. Arthur Younger, a member of the House Interstate and Foreig) 
Commerce Committee who has many nurserymen and flower growers in his 
district, has introduced a bill designed to correct this obvious discrimination 
and to exempt agricultural cooperatives from regulation in air as well as in 
surface transportation, 

Recently, the committee held a day of hearings on his measure, H. R. 6310. 
Additional hearings are expected to be scheduled after the Easter recess for the 
House of Representatives. 

While it is hoped that the House will pass the Younger bill and that this 
committee and the Senate will concur in that action on an emergency basis, 
it is hoped that this committee will give serious consideration in any permanent 
and comprehensive legislation overhauling the present Civil Aeronautics Act 
to bring the law relating to air transportation in conformity with those goy- 
erning surface transportation and thereby exempt from regulation nonprofit 
agricultural cooperatives exclusively serving their own members in the field of 
air transportation. 

At the present time, as in the past, in California there is only one freight 
forwarder equipped to handle flowers and decorative greens. Because of com- 
petition from the two agricultural cooperatives in the field, he is forced to keep 
his prices at a competitive level and offer minimum services. Should the two 
cooperatives be eliminated as a factor, this freight forwarder could become a 
complete monopoly and shippers of flowers would be at his mercy. In this con- 
nection, it should be remembered that it was because this same freight forwarder 
was unable or unwilling to offer minimum services at a reasonable rate that these 
cooperatives came into existence a few years ago. 

When this committee rewrites the Civil Aeronautics Act, it should study the 
history of the floricultural and horticultural industry in California in terms of 
the greatest good for the greatest number. It should also study the develop- 
ment and growth of agricultural cooperatives in surface transportation. If 
this is done, we are confident that the discrimination in the treatment of agricul- 
tural cooperatives in air and surface transportation will be eliminated and the 
same exemption for nonprofit cooperatives applied in air transportation as 
is applied in surface transportation as a matter of long-established policy. 

Uniformity and consistency with related statutes where justified in merit 
and experience make for sound legislation. 

In the public interest, and in conformity with long-standing precedent that has 
been reaffirmed by Congress time and time again, JACL urges that agricultural 
cooperatives be granted the same exemption in air transportation as they now 
enjoy in surface transportation. 

Exemptions for nonprofit cooperatives handling cut flowers and decorative 
greens in air transportation have been endorsed by the Department of Agri- 
culture, the National Grange, the Farm Bureau Federation, and the Society of 
American Florists. 

Respectfully submitted. 

MrKe M. Masaoka, 
Washington Representative, 
Japanese American Citizens League. 


Mr. Masaoxa. The simple proposition which we have to propose 
is this—whether we are to extend the historic exemptions for agri- 
cultural cooperatives in surface transportation to air transporta- 
tion. We believe that members of the committee from agricultural 
States are well aware of what this agricultural cooperative exemp- 
tion has meant in surface transportation to the farmers. We also 
believe that the members of this committee who represent urban 
areas are aware of what the same exemptions have meant to the 
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consumers. We think that it is only logical and proper that this 
exemption be extended to aviation. Daas 

As pointed out yesterday by Mr. Roland, of the Society of American 
Florists, the nursery business, the growing and shipping of cut 
flowers and decorative greens is a nationwide industry. As a matter 
of fact the chairman’s State is one of the 10 leading growers of deco- 
rative greens. One of your counties, Cuyahoga County, is the fourth 
largest grower of horticultural products, whereas Lee County in the 
great State of Florida is the 11th largest producer in the United 
States, and Florida has probably shown a greater expansion in this 
area. 

The CuarrMan. There was a great deal of growth in North Caro- 
lina, too. 

Mr. Masaoxa. Yes, sir; and it points out the necessity for giving 
the same kind of exemption which has proved to be of benefit to the 
growers and consumers to agricultural cooperatives—in this partic- 
ular case, the growers of cut flowers and decorative greens. 

Senator SmaTHERs. You say you want the same exemption. What 
do you mean by that? 

Mr. Masaoxa. Specifically, if I may phrase it, we would ask for 
the same language as is given in the Motor Carrier Act and the 
Freight Forwarders Act. The language reads as follows. In our 
request, that section 416 (b) of the Civil Aeronautics Act of 1938 
isamended by adding at the end thereof the following new paragraph: 

(b) The provisions of this chapter shall not apply (1) to service performed 
by or under the direction of a cooperative association, as defined in sections 
1141-1141d and 1141e-1141j of title 12, or by a federation of such cooperative 
associations, if such federation possesses no greater powers or purposes than 
cooperative associations so defined, or (2) where the property with respect 
to which service is performed consists of ordinary livestock, fish (including 
shellfish), agricultural (including horticultural and floricultural) commodities 
(not including manufactured products thereof), or used household goods, if 
the person performing such service engages in service subject to this chapter 
with respect to not more than one of the classifications of property above 
specified. 

The CuamrMan. In other words, you do not want your cooper- 
atives to be declared to be freight forwarders and file schedules? 

Mr. Masaoxa. That is correct. 

Senator SmatHers. Do you know of any cooperative groups today 
who have their planes only for the transportation of flowers? 

Mr. Masaoxa. They do not have their own planes, Senator 
Smathers. In the case of two California cooperatives, they simply 
act as a service agency for their own members on a nonprofit basis. 
They pick up the flowers at the appropriate time, sometimes as early 
as 5 o'clock in the morning, and bring them to the air terminal and 
consolidate them and then deliver them to the carrier who delivers 
them to the point of destination or the break bulk point, or to the 
point of destination. 

Senator Smaruers. We had a couple of representatives from the 
California cooperative. 

Mr. Masaoxa. Mr. Gaudio and Mr. Bonoccorsi? 

The Cuamman. That is right. They gave testimony on that 
service. 

Mr. Masaoxa. It is the extension of a historic policy to air. 

I think that is about as simply as I can state the proposition. 
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The CHarrMAN. Do you have any further questions, Senator 
Smathers? 

Senator SMaruers. No further questions, Mr. Chairman. 

The Cuatrrman. Thank you very much, Mr. Masaoka. 

The next witness will be Mr. Coates Lear, vice president for Over- 
seas National Airways. 


STATEMENT OF COATES LEAR, VICE PRESIDENT, OVERSEAS 
NATIONAL AIRWAYS 


Mr. Lear. My name is Coates Lear. I am a lawyer with offices 
at room 605 in the Cafritz Building, Washington, D. C. I represent 
Overseas National Airways, Inc., an irregular transport carrier op- 
erating pursuant to the Civil Aeronautics Act of 1938, as amended 
1 am also vice president and a director of this company. 

Overseas National Airways, and its predecessor companies, has 
been continuously engaging in civil aviation since the summer of 
1946. Since July 1, 1950, the company has operated 4 to.5 DC4 
aircraft as one of the prime contractors for the Air Force on the so 
called Korean airlift. At all times the company has been ranked 
by the Air Force as its most efficient contractor and has also been, 
by a substantial margin, the lowest cost operator for the Government. 
An example of the type of commendation which the company has 
received from the Government for its outstanding service is attached 
hereto as exhibit I. 

May that be made a part of the record, Mr. Chairman? 

The Cuarrman. It will be made a part of the record as exhibit I. 

(Exhibit I is as follows :) 


EXxHtsiT I 


HEADQUARTERS PACIFIC Division, 
MILITARY AIR TRANSPORT SERVICE, 
APO 953, May 14, 1953. 
Mr. Grorcre TOMPKINS, 
President, Overseas National Airways, Inc., 
San Francisco, Calif. 

Dear MR. TOMPKINS: An analysis of our statistical records on contract flights 
has revealed that your airline made 316 scheduled departures with only a 12 
percent delay. This is a most commendable performance and is being used as 
an example to the other 6 contract carriers operating in the Pacific in a drive 
to bring the delay factor closer to the Pacific Division goal of 15 percent. Each 
subsequent month, you will be advised of your standing in relation to the other 
carriers engaged in the Korean airlift. 

This headquarters appreciates your schedule reliability and hopes that you 
ean continue this fine performance. 

Sincerely, 
WitiiAm D. CarRnes, 
Colonel, USAF, DC/S, Transport Operations. 


Mr. Lear. In connection with the Korean airlift operation, flights 
have been conducted between the west coast of the United States and 
various points in the Far East, transporting high-priority military 
cargo and personnel. The aircraft which Overseas operates are 
readily convertible from passenger to cargo configurations so that 
many of the outbound flights transporting cargo have, on the return 
flights, been used for the transportation of wounded personnel, 10- 
cluding litter cases. 
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The company has approximately 141 employees, of which 111 are 
flight personnel and 30 are ground and administrative personnel. 

The following data are submitted to indicate the extent of the opera- 
tions of the company since July 1, 1950: 
Number of plane miles operated 12, 152, 478 
Numger of passenger miles operated 162, 725, 776 
Total number of passengers transported___________________-__~- 26, 858 
Number of cargo ton-miles operated 39, 544, 560 
Total gross transportation revenue $15, 722, 540. 89 


I am appearing before this committee today in opposition to S, 2647 
in two principal respects. In the first place, I am opposed to the 
adoption of section 316 (b) (2) of S. 2647 appearing at page 105 of the 
committee print. 

The practical effect of section 316 (b) (2) would be to terminate 
the operating authority of Overseas National Airways and force the 
company out of business 180 days after the date that section 316 (b) 
(2) became law. I say that this is the practical effect of section 316 
(b) (2) for the reason that it is inconceivable to me that the new Civil 
\eeaeae Authority to be created by S. 2647 would issue any certifi- 
cates of public convenience and nece essity to any air carriers presently 
operating pursuant to exemption orders within the 180-day period. 
In this connection, the committee should bear in mind that when a 
person files an application for a certificate of public convenience and 
necessity with the Civil Aeronautics Board, it is customary for the 
Board to consolidate such an application with other applic ations pro- 
posing substantially similar services in a given area and then hear all 
applications so consolidated in an area proceeding. There is attached 
hereto, as exhibit IT, an analysis of most of the principal area pro- 
ceedings decided by the Board during the period May 1946 through 
August 1950. 

May that be submitted as exhibit II, Mr. Chairman? 

The Cuamman. It will be made a part of the record. 

(Exhibit IT is as follows :) 


Exutsit IT 


Elapsed time 
First applica- a tal Shed tte nies 
tion filed Case decided 


Years Months 


Name of case 


New England Case, Docket 399. -- : ; 5 Apr. 9,1940 | June 13, 1946 
Hawaiian Case, Docket 851_- s inal Mar. 5,1943 | May 17,1946 | 
Texas-Oklahoma Case, Docket 337_- vale | Dee. 4,1939 | Nov. 14, 1946 
Southeastern States Case, Docket a -..-----| Oct. 29,1940 | Apr. 4, 1947 
Great Lakes Area Case, Docket Seec2o.c-e ; J Jan. 22,1941 | Sept. 3, 1947 
Chieago-Seattle Area Case, Docket 1602_- ~~ ; ..| Sept. 23,1944 | Nov. 12, 1947 
Detroit-Washington Case, Docket 679-- ; ..| Nov. 10, 1941 | Sept. 30, 1947 
Mississippi Valley Case, Docket 548 Feb. 6,1941 | Dec. 18, 1947 
Florida Case, Docket 1668. ; Nov. 8, 1944 | Sept. 1, 1948 
Air Freight Forwarder Case, Docket 681-._- | Nov. 14,1941 | Sept. 8, 1948 
Middle Atlantic Area Case, Docket 674 | Nov. 3,1941 | Feb. 19, 1948 | 
Boston New York- Atlanta-New Orleans Case, Docket 730.| Mar. 27,1942 | Jam. 27,1948 
Caribbean Area Case, Docket 2246. _- . | Mar. 25,1946 | July 20, 1948 
Arizona-New Mexico Case, Docket 968. _..---..-..--.| Aug. 2,1943 | Feb. 13, 1948 
Air Freight Case, Docket 810_. ...-.-.-} Dec. 8, 1942 | July 29, 1949 
Hawaiian Intraterritorial Serv ice, Docket 2390. _- ...-«.| July 22,1946 | Nov. 29, 1948 
North Atlantic Route Transfer Case, Docket 3589...._.-___| Dec. 15, 1948 July . 1950 | 
Florida Trunk Line Case, Docket 2215___- Feb. 9,1946 | Aug. 1, 1950 
Service in New England States Case, Docket 2196_.-- ...| Jan. 17,1946 | Mar. 4 1950 


WOU kUNDeOw 


Averaged elapsed time, 4 years, 10 months. 
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Mr. Lear. It will be noted that an average of 4 years and 10 months 
elapsed from the time the initial applications were filed until the cases 
were finally decided by the Civil Aeronautics Board. S. 2647 would 

not require the Authority to grant any certificates within the 180-day 

period. Indeed, section 401 (c) of the present Civil Aeronautics Act 
provides that “The Board shall dispose of such application as speedily 
as possible,” whereas the comparable section of S. 2647 (301 (c)) 
places no such duty upon the new Authority, the implication being 
that delay in the processing of applications for certificates is sanc- 
tioned by S. 2647. 

The large, subsidized airlines have consistently taken the postion 
in hearings before the Civil Aeronautics Board and elsewhere that the 
independent, irregular air carriers, which are not subsidized, s hould 
be driven out of business because they, the irregular air carriers, divert 
traffic from the subsidized airlines and thereby increase their needs 
for subsidy. The record shows, however, that during the period 1945 
to 1953, the total nonmail revenues of the scheduled airlines increase ‘ 
from $154 million to $1,148 million; and the amount of mail pay which 
such carriers received declined from 18 percent of their total revenues 
to less than 6 percent of their total revenues. During the same period, 
the gross revenues of the irregular carriers \iceonaed from practically 
nothing in 1945 to about $82 million in 1953. The source for that is 
the Civil Aeronautics Recurrent Reports. 

Just a few minutes ago a representative of the Air Transport As- 
sociation invited my attention to the fact that, in connection with ex- 
hibit II, some of the applications were filed prior to the beginning of 
World War II and there was a so-called moratorium on the processing 
of applications by the Civil Aeronautics Board. It makes for ap- 
proximately 1 year from right after Pearl Harbor to about the be- 
ginning of 1943. I want to be perfectly fair with the committee and 
state the elapsed time on exhibit No. IT may be reduced by that period 
of time, but the point I am making is just as valid, which is that you 
could not get an application for a “certificate through the Civil Aero- 
nautics Board in a short period of time. 

The CHarmrMan. What is the exemption provision under which you 
are operating ? 

Mr. Lear. Section 416. 

Senator Smaruers. Mr. Chairman, might I make a comment at this 
time ? 

The Cuatrman, Yes. 

Senator Smatuers. I think it might be pertinent at this point to 
read into the record the particular section to which the witness re- 
ferred. That is section 416 (b) (1): 


The Board, from time to time and to the extent necessary, may (except as 
provided in paragraph (2) of this subsection) exempt from the requirements of 
this title or any provision thereof, or any rule, regulation, term, condition, or 
limitation prescribed hereunder, any carrier or class of air carriers, if it finds 
that the enforcement of this title or such provision, or such rule, regulation, 
term, condition, or limitation is or would be an undue burden on such air carrier 
or class of air carriers by reason of the limited extent of, or unusual circum- 
stances affecting, the operations of such air carrier or class of air carriers, and 
is not in the public interest. 
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Mr. Lear. Yes, sir; Senator Smathers, that is what we would pro- 
nose be retained in the new bill. 

' Senator Smatuers. The new bill, as you state, takes that provision 
out. 

Mr. Lear. The new bill provides, in effect, that all present exemp- 
tions shall terminate 180 days after the date that the section becomes 
effective, and that the Board shall have no authority to grant addi- 
tional exemption orders. In other words, we would substitute the 
certificate procedure under the new act for the present exemption 
procedure. Actually, I am not in favor of an arbitrary termination 
i180 days after the effective date of the new section. 

Senator Smatuers. Is it your contention that they could not decide 

that time? 

Mr. Lear. I would say they would not. 

Senator Smatruers. They would not decide in that time and, there- 
fore, in effect, your exemption would be taken away and you would 
be out of business ? 

Mr. Lear That is right, sir. 

It should also be noted that, according to the Civil Aeronautics 
Board, practically all of the domestic trunkline carriers are now free 
from subsidy, although during 1951 such carriers received a subsidy 
of at least $18,881,000. The source for that is the Civil Aeronautics 
Board administrative Separation of Subsidy from Total Mail Pay- 
ments, September 1953 revision, appendix 1.and appendix 4. 

In the field of foreign air transportation, where irregular air carriers 
have been excluded from the transportation of passengers since Sep- 
tember 1947, the subsidy requirements of the large, scheduled airlines 
have increased from $39,263,000 in fiscal 1951 to $50.854.000 in fiscal 
1954. The source for that is Civil Aeronautics Board administrative 
Separation of Subsidy from Total Mail Payments, September 1953 
revision, appendix 6 and appendix 9. 

In arguing that the irregular air carriers should be driven out of 
business, the large, subsidized siete also conveniently overlooked 
the fact that the operations of the irregular air carriers have resulted 

in substantial savings to the American taxpayer. Let us look at the 
record of Overseas National Airw ays in this regard. 

o- ached hereto, as exhibit ITI, is a tabulation showing the revenue 
miles flown, total revenues received, and average rate per mile paid 
the Korean airlift contractors during the year 1951. 

I might say that the figure of $82 million which I mentioned should 
be contrasted with the figure of $27 million which was the total gross 
revenue of all the scheduled airlines in 1938. In other words, the 
irregulars today do about three times as much business as all the 
a airlines did when the present Civil Aeronautics Act was 
passe¢ 

May that exhibit No. ITI be submitted for the record, Mr. Chairman! 

The CHarrmMan. It will be made a part of the record. 
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(Exhibit ITT is as follows :) 


Exuyrstr III 


Data relating to Korean airlift contractors, year 1951 


aka Revenue Revenues 
Carrier miles flown received 


Overseas National__ 
Alaska_- 

California Eastern 
Flying Tigers. 
Northwest- 

Pan American. 
Seaboard & Western- 
Trans cean. 


230, 183 

135, 642 578, 
579, 546 3, 327, é14 
232, 963 6, 645, 752 
959, 780 | 5, 200, 943 
669, 794 | 13, 882, 022 
509, 195 6, 130, 493 
093, 824 6, 345, 427 


Po OPN 99 
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Mr. Lear. These are the only complete official data which have been 
released by the Air Force on this subject. It will be noted that the 
rates paid by the Government ranged from $1.17 per mile in the case 
of Overseas National Airw ays to $1. 79 per mile in the case of North- 
west Airlines. All contractors operated DC-4 aircraft between the 
west coast of the United States and various points in the Far East 
During 1951, Overseas National Airways flew a total of 3,230,183 
revenue miles for which it received revenues of $3,779,314. 

I might say that at the present time we are practically the only 
carrier left on the Korean airlift and our rate is less than $1 a mile. 
We are hauling cargo across the Pacific for the Air Force at the rate 
of about 12 cents per ton-mile. In that connection, and speaking of 
this problem of subsidy, the Civil Aeronautics Board gives Pan 
American a rate of 69 cents per mile in the Pacific for hauling mail 
which they call a nonsubsidy rate. Of couse, in addition to that, Pan 
American gets a subsidy of about $8 million a year. It is pretty hard 
to convince us that 69 cents a mile for hauling anything doesn’t in 
clude a great deal of subsidy in view of the fact that we are doing a 
similar operation for 12 cents a mile. That is one of the principal 
defects of the new bill. It fails to face up to the subsidy problem, but 
I do not have time to go into that. 

Senator Smatuers. You say the new bill, the proposed bill, fails 
to face up to it. What would you have the new bill do? Is it not a 
matter for the Civil Aeronautics Board to determine just what we 
should do about this subsidy rather than by writing it into law! | 
do not quite understand what we can write into the law. 

Mr. Lear. I think it is high time that we had new legislation in 
this field of subsidy. In other words, when the Civil Aeronautics Act 
was passed in 193 8, the aircraft was an uneconomical means of trans- 
portation. You could not get enough people or things to operate 
without subsidy. You doubtlessly heard about how excessive com- 
petition was the cause of the Civil Aeronautics Act. That was true 
as of 1938, but not today. Personally, I think we ought to operate 
so as to separate the transportation of mail entirely from the subsidy. 
There is no use in tying the subsidy tin can, so to speak, on to trans 
portation of air mail, in view of the fact that aircraft have blos 
somed out as an economic means of transportation. S. 2647 doesn’t 
change the subsidy provisions in any respect whatsoever. 
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[f the number of revenue miles flown by Overseas had, in fact, been 
flown by the large, subsidized airlines, at their average rate of $1.61 
per mile. the total cost to the taxpayer of only that portion of the 
airlift operated by Overseas would have been $5,200,594. Thus, dur- 
ing 1951 alone, Overseas saved the American taxpayer $1,421.280. 

The Korean airlift has been operating continuously , although since 
November 1, 1953, at greatly dec reased. volume, since July 1! 050, and 
we estimate that during this entire period we have saved the t taxpayer 
at least $4.200,000. This is 62 percent of the amount of subsidy paid 
all domestic trunkline air carriers by the Civil Aeronautics Board 
for the fiscal year ending June 30, 1953. The source for this is Civil 
Aeronautics Board Administrative Separation of Subsidy from Total 
Mail Payments, September 1953 revision, appendix 3. 

Overseas National Airways has always operated in strict compli- 
ance with the Civil Aeronautics Act and the rules and regulations of 
the Civil Aeronautics Board issued pursuant thereto. And no com- 
plaint, either oral or written, has ever been filed against * In view 
of our splendid operating record, we submit that section 316 (b) (2) 
of S. 2647, which would terminate our operating a 180 days 
after the effective date of the proposed law, should not be approved 
by this committee. 

S. 2647 would, of course, drive all other irregular air carriers out 
of aloe. Such carriers have historically provided about 46 per- 
cent of the total airlift for Korea, and the rates which such carriers 
have received have averaged approximately 20 cents per mile less than 
the average rates of the large, subsidized airlines engaged in this 
same oper ration. The saving to the taxpayer resulting from the utili- 
zation of the independent, ~ nonsubsidized airlines has amounted to 
nearly $3 million per year on the Korean airlift alone. Such carriers 
are, of course, engaged extensively in other irregular and contract 
operations for the ‘Government which have resulted in additional sub- 
stantial savings for the taxpayer. 

My second principal objection to S. 2647 relates to the adoption of 
section 301 (f) insofar as this section provides— 

Any regular air carrier may make charter trips or perform any other special 
service without regard to the points named in its certificate, under regulations 
prescribed by the Authority. 

The practical effect of this provision would be to reserve the charter 
field for the large, scheduled airlines—a field in which they have shown 
little or no interest. Actually, the large, scheduled airlines, being 
obligated to. operate over a fixed route ‘pattern and possessing very 
few aircraft which are readily convertible from passenger to cargo 
configurations, cannot, as a practical matter, exploit the charter field. 
I would suggest that the provision in section 301 (f) appearing at 


page 56 of the committee print be deleted and that the following pro- 
vision be substituted therefor: 


No regular air carrier shall make charter trips or perform any other special 
service unless so authorized by its certificate of public convenience and necessity. 

Such a provision would, in effect, reserve charter operations for the 
irregular air carriers—a field which they are particularly well adapted 
to serve. The exploitation of the charter business by the irregular 
air carriers would not, by any stretch of the imagination, jeopardize 
the economic stability of the scheduled airlines or increase their needs 
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for subsidy. Exploitation of the charter field by the irregular 
-arriers would tend to promote the full development of commer; 
aviation and, at the same time, create, without cost to the taxpayer, 
reserve airlift potential together with trained flight crews and me- 
chanics immediately available to the Government during times of 
emergency. S. 2647 should be revised so as to accomplish these highly 
desirable objectives. | 
I might say that those objectives are also in direct accord with the 
Congressional Aviation Policy Report, which was the subject of ex- 
tensive work during the 80th Congress and was released March 1, 
1948, and was the Bible of congressional investigation policy since 
that time; namely, the theory that we should try to create without 
cost to the taxpayer a reserve aircraft potential which can be in com- 
mercial operation during time of peace and hence not a burden on the 
national defense budget but still available in the event of emergency, 
Senator Smarners. The chairman had to leave for a few moments, 
Thank you very much, Mr. Lear. 
The next witness is Mr. William A. Hyman, attorney, of New York 
City, representing plaintiffs in airplane accident cases. 
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STATEMENT OF WILLIAM A. HYMAN, ATTORNEY, NEW YORK CITY, 
REPRESENTING PLAINTIFFS IN AIRPLANE ACCIDENT CASES 


Mr. Hyman. My name is William A. Hyman, and my address is 
111 Fulton Street, New York, N. Y. 

First of all, may I thank the committee for the privilege of appear- 
ing before it and being invited to make this statement. I am engaged 
in the practice of law in New York City and have, for approximately 
30 years, been engaged in the trial of cases, acting as trial counsel for 
many plaintiffs and handling many aviation cases also, and have 
acted occasionally for defendants as well. 

I read law with Judge Charles B. Parkhill, formerly of the Supreme 
Court of Florida, while I was living in Tampa, Fla., and while I was 
back home on vacation from Washington and Lee University. 

I was president of the Brooklyn-Manhattan Trial Council Associa- 
tion, a trial council which comprises 400 of the supposedly leading 
trial men in this business. I am a member of its board of governors. 

I am also chairman of the committee for the metropolitan area on 
court calendars and congestions for the State bar association. I am 
a member of the American bar and the State bar and one of the found- 
ers of the International Insurance Council Association. 

The Cuatrman. We are very pleased to have you, Mr. Hyman. 

Mr. Hymay. I will speak particularly in opposition to section 706, 
which appears at page 119, lines 22 to 25, and page 120, lines 1 and 2. 

The Cuarrman. That was the section Mr. Gaither, the previous wit- 
ness, mentioned. 

Mr. Hyman. Yes, sir. I think I shall touch upon it slightly more 
fully and I think I shall be justified because the change is serious. 

Section 706 of the proposed new Civil Aeronautics Act violates the 
spirit of fair play and equal justice to all. It denies to the widow, the 
orphan, the injured or crippled man, the victims of an airplane acc'- 
dent arising out of negligence, recklessness, or carelessness, the equal- 
ity of opportunity to establish the facts and to have their claims de- 
termined upon the merits. 
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The taxpayer whose money supports this governmental agency, the 
Civil Aeronautics Board, is entitled to have made available every 
means to establish the true cause of an accident and if negligence 
is established by such evidence, to be granted proper and adequate re- 
lief in a court of law before whom such evidence would be adduced 
for evaluation. 

This standard of equality before the law is nullified by the proposed 
change in language reflected in section 706. Section 701 (e) of the 
present Civil Aeronautics Act prevents the use in a civil action of 
“report or reports” of the Board or the Authority relating to any ac- 
cident. Section 706 of the proposed new Civil Aeronautics Act im- 
poses the prohibition not only on the use of reports but also on the use 
of any record which relates to the accident or the investigation there- 
of. If enacted into law, dire consequences will result to the oppor- 
tunity to the victims of an airplane accident to prove a claim against 
an air carrier arising out of negligence, carelessness, or recklessness. 

Let us compare the language of these two sections. 

The language of section 706 of the proposed act reads as follows: 


SecTION 706. ACCIDENT RECORDS AND REPORTS 


No part of any record or report of the Board relating to any accident or the 
investigation thereof shall be admitted as evidence or used in any suit or action 
for damages growing out of any matter mentioned in such record or report. 

I underscore the word “used” as distinguished from admission in 
evidence. 

This changes the present section 701 (e), which now reads as follows: 

(e) The records and reports of the Board shall be preserved in the custody of 
the secretary of the Authority in the same manner and subject to the same pro- 
visions respecting publication as the records and reports of the Authority, ex- 
cept that any publication thereof shall be styled “Air Safety Board of the Civil 
Aeronautics Authority,” and that no part of any report or reports of the Board 
or the Authority relating to any accident, or the investigation thereof, shall be 
admitted as evidence or used in any suit or action for damages growing out of 
any matter mentioned in such report or reports. 

You will note the word “record” is not there. 

The Cuarrman. That is the rule generally applied in the case of 
highway-patrol inspection, isn’t it? 

Mr. Hyman. Yes, but there are other sections. For example, the 
maritime and the other provisions permit the use of these reports and 
records. While some laws relating to some agencies do not permit 
the report or the conclusion which is, of course, what the report of the 
agency comprises, nevertheless, the factual evidence on which that 
conclusion is based may be used. 

_The railroad law, I think, and the Interstate Commerce Commis- 
sion with respect to interstate motor vehicles, are the only two ex- 
ceptions. But, generally, all other agencies permit this and, of 
course, all this is subject to the rules of evidence. 

I do not infer or suggest for one minute that the rules of evidence be 
thrown aside. I am trying to emphasize the restriction against the 
use of records, facts contained in records, such as inspection records, 
maintenance records, and the like. 

Notice the subtle difference between these two sections. The present 
section 701 (e) specifically refers to both records and reports of the 
Board, stating who shall have custody of them, and in the final part of 
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this section, prohibits the use of reports only in civil litigation, leay- 
ing records out of this prohibition. Thus, everything except the ac- 
cident investigation report of the CAB itself may be used in ciyj] 
litigation, under the present section 701 (e). Many cases have upheld 
the use of the minutes of public hearings, various exhibits and even 
CAB investigator’s factual reports in some instances. 

The proposed new section 706 makes no distinction between records 
and reports. It would prohibit the use of any part of any record or 
report relating to any accident. Presumably, this would include the 
minutes of public hearings, and all exhibits which form parts of those 
records. If this is enacted, it could wipe out all chance of establishing 
prima facie cases in airline litigation. At present, most of the import- 
ant documentary evidence, usually stew of the defendant airline 
itself, is made part of the public record of the public hearings. If this 
material could not be used in evidence, there would be practically no 
way of getting the same data by testimony or otherwise. Witnesses 
would simply not recall what was in the records, and they could not 
be used to refresh recollection. 

The transcript of minutes of the testimony of witnesses obtained 
during the course of an examination of these witnesses by the Board 
is an important means to compel a witness, generally an employee of 
an airline or the manufacturer of the engine or other part, to refresh 
his recollection and to thus be induced to give a truthful statement. 
Section 706 of the new act would prohibit pot only the admission of 
such record as evidence but also prohibits the use thereof for purposes 
of cross-examination. Therefore, this testimony of the witness given 
before this Board could not be used to refresh his recollection. The 
answer then that undoubtedly would be given, is, “I don’t remember.” 

What are the records that are contemplated by the proposed new 
section 706? Reference to the procedure in these cases by the CAB 
throws light thereon. 

After the occurrence of an airplane accident, the CAB Bureau of 
Safety Investigation launches its inquiry. Committees are set up to 
examine into powerplant, propeller, structures, operations, mainten- 
wnee, inspection, repairs, electronics, weather reports and briefing, 
radio contacts, preparation of flight plan and various other aspects of 
airplane operation, the location and nature of debris and the nature 
and condition of the wreckage after an accident. Photographs are 
taken by the Board, diagrams are made, and charts and maps are 
prepared. Since the personnel of the CAB has been limited to about 
24 field investigators, some of whom are located in 7 regional districts 
over the United States and Alaska, some of whom work out of the 
main offices of the Board in Washington, the work devolved upon these 
men is so great as to make it necessary for the Board to appoint to these 
committees employees of the companies who are themselves under 
investigation. The reports emanating from these various committees’ 
although signed generally by an employee of the CAB, nevertheless 
are prepared jointly by the employees of the airline and other com- 
panies interested in the accident and also by the employee or em- 
ployees of the CAB. These reports comprise factual findings made by 
the joint committees and should not be confused with the report of 
the Board itself which contains opinions as to probable cause in ad- 
dition to an analysis of the facts. These committee reports are factual 
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and as such constitute important evidence which should be equally 
available to all parties. — 

These reports containing factual findings are generally put in evi- 
dence as exhibits at the CAB hearing. In addition, records of the 
history of the plane and its engines, records of maintenance, inspection 
and repairs, copies of radio messages, weather reports and briefing, 
flight plans, conditions and facilities of airports involved after acci- 
dents occur at an airport, are elicited by the Board and required to be 
filed as exhibits. 

While the airline’s representatives and even officials are immediately 
on the scene, and shortly thereafter representatives of the Board, yet 
it is indisputable that no representatives of the victims of the tragedy 
as a rule appear at the initial stages of these investigations. Not only 
in the initial stage of the investigation, but even subsequently in the 
committee investigation in the laboratory tests, in the hearings before 
the Board, and other phases of this work, there is no representation on 
the part of the victims or the families who are still in act of mourning 
or bereavement, except the Government, through this agency, which 
owes a duty of maximum protection to the public. The primary obli- 
gation is to establish the truth and make the same available equally to 
the traveling public as well as to the operators of the airlines. 

The difficulty in the handling of these cases is indicated by a state- 
ment made by United States District Judge Edward Weinfeld sitting 
in the southern district of New York, who stated: 

The many reported decisions involving airplane accidents reveal that the 
proper preparation and presentation of such a case involve matters of a compli- 
cated technical nature and require the benefit of expert guidance (1953 U. S. 
and C. Av, R. 31). 

The CAB provides the exceptional and skilled technical know- 
how required to make a thorough and proper investigation. This 
agency supported by the taxpayers owes to the widows, children, and 
the injured victims of an airplane tragedy, the duty of helping them 
get and establish the truth and by such assistance help to impose a 
greater consciousness of responsibility on the part of airlines to their 
passengers and the exercise of proper care sink diligence to lessen the 
repetition of such occurrences. ; 

he provision of the present section 701 (e) prohibits the use of re- 
ports only in civil litigation and leaves out the above-mentioned rec- 
ords and many others that are established and produced in the course 
of a Board investigation. 

Under the present law, only the report of the CAB, which contains 
conclusions and findings as to causation together with an analysis of 
the evidence, is excluded in its entirety. 

The factual evidence adduced before the Board, however, can and 
should be used by all parties equally. 

While the Federal Rules of Civil Procedure and many of the rules 
of the State courts permit examinations before trial and discovery 
proceedings to elicit evidence necessary to establish a case, these pro- 
cedures, however, will not avail the claimants, if section 706 is enacted, 
because they will not be permitted to use for any purpose whatsoever 
the records or evidence adduced before the CAB. An airline need 
only to file its records and documentary proof as well as statements of 
its own employees with the Board in order to make this evidence privi- 
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leged under the proposed section, and thereby close the door to the 
claimants who have the burden of proving their case by competent and 
proper evidence. 

The widow whose husband has been killed through the negligence 
of an airline, the orphans whose parents have been taken away through 
such negligence, thousands of miles away, or the passenger who has 
been seriously crippled and injured, and lies helpless in a hospital, do 
not have the funds or means of immediate investigation nor in fact 
do they possess the ready know-how on which to conduct such an 
investigation. On the other hand, the airline with its trained per- 
sonnel, its swift means of communication and transportation and wn- 
limited funds and great experience in the making of such investiga- 
tions, will be on the scene almost immediately and sometimes before 
the embers of the burned plane have died out. Control of the eyi- 
dence and opportunity for investigation is almost exclusively in the 
hands of the airline, with the exception that investigators of the Board 
are themselves directed soon to the scene of the crash. It is no argu- 
ment to say that the victim of the crash or his heirs and dependents are 
given the opportunity to get the facts and the evidence which was ob 
tained by the Board in its investigation unless they can use that evi- 
dence in their action. 

It is furthermore no argument against the present law to urge that 
the operators of airlines would be inclined to withhold evidence be- 
cause of fear that such evidence might be utilized against them. This 
section 701 (e) has been in effect for 16 years. During this period of 
time, there has been no complaint that the airlines have withheld any 
records or evidence. If an airline would withhold evidence from 
the Board for such reason, how much stronger would be the incentive 
to withhold important and material evidence where the party on the 
other side is not the Board but a private litigant who does not have 
the disciplinary and police powers of the CAB? 

Under the present law, in spite of the billions of air miles flown, 
the percentage of accidents have decreased. The safety factors in 
aviation have increased. 

On the other hand, under the proposed section 706, the restriction 
against the use of factual evidence adduced before the Board would 
not help in the reduction of accidents. It would merely result in 
prejudice to the right of the victims of these tragedies to a full and fair 
trial on the evidence. 

It is, therefore, respectfully submitted that section 701 (e) as it 
now reads should remain, and if section 706 is adopted that there be 
stricken therefrom the word “record” so that said section 706 would 
then read as follows: 

No part of any report of the Board relating to any accident or the investigation 
thereof shall be admitted as evidence or used in any suit or action for damages 
growing out of any matter mentioned in such report. 

For example, in the American Airlines crash case, which we dis- 
posed of, which arose in Dallas, Tex. in November of 1949, the mainte- 
nance and inspection records showed that engine No. 4 had been 
growing hotter and hotter for 4 months, yet it was never taken out for 
overhaul. Such records are filed with the Civil Aeronautics Board. 
My position is that once such records are filed with the Civil Aero- 
nautics Board under your new provision, ‘hey all become privileged. 
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What does that mean? A witness takes the stand and doesn’t re- 
member the details on any inspection or maintenance of an aircraft. 
He says “I don’t remember.” What are you going to do? Confront 
him with the testimony or the record? You cannot do it because the 
new phraseology prevents the use, and I am not referring to admissi- 
bility as evidence but even using it for cross-examination. 

The Cuamrman. That would prevent you from submitting it to 
him. 

Mr. Hyman. And asking him to read it, that is correct. 

In the early history of some of these cases, I received the suggestion 
that 1 was trespassing an dangerous territory and there might be dire 
consequences if I went on to question some of these witnesses about 
testimony that many of them filed with the Civil Aeronautics Board, 
but I did it anyway, and the court subsequently upheld my position. 

What are all these records to which we refer? I will not burden 
you with a complete statement, but let me read some of the exhibits 
that arose in the American Airlines crash in Dallas. This is the 
outline of the exhibits that were introduced at the Civil Aeronautics 
Board hearing. 

There was a photostatic copy of the map of Love Field; there was 
a surveyor’s overlay sketch; an aerial photograph of the wreckage ; 
there was a deposition of the flight engineer; there was a report of the 
police activity; there was a report of the fire department; there was 
a coroner’s report; there was a report by the chief of region 1 of di- 
vision 1 of the Civil Aeronautics Board; there was a photostatic map 
of Love Field’s flight approach, pilot warning; there was a flight plan 
and log; there was a clearance and weather report; there was a fore- 
cast for flight areas; there was a performance report for flight 157; 
there was a summary of radio contacts in various forms relating to 
radio flight equipment reports and base inspections. There was a 
ietter of Captain Sperry, who brought the ship into New York before 
it departed from New York on its fatal flight to Dallas. There was 
the squawk filed by the airline with the Civil Aeronautics Board. 
Those are the forms entered by the pilot who enters into the log 
the various incidents that he thinks indicate malfunctioning or re- 
quire further inspection, overhaul, or other necessary repairs. 

Then there is the powerplant inspection. Now, the evidence and 
records adduced before the Board may be briefly divided into two 
classes; one, that which is furnished by the airline themselves or the 
manufacturer of the engine, the plane or the propeller. 

A second classification is that which embraces the committee re- 
ports or the factual findings of committees set up by the Civil Aero- 
nautics Board. Because of their limited presonnel of only 24 field 
investigators in the United States out of 88 personnel, it is impossible 
for the Civil Aeronautics Board men to make their own powerplant 
Inspections, structures inspections, electronics inspections and things 
of that kind. Therefore, they appoint to these committees members 
or employees of the companies whose acts are being investigated. 
0, you have a report of this committee, a factual report as to their 
findings after examination of debris, after examination of engines, 
the equipment and structures. That kind of information you do not 
get through examination before trial or discovery proceedings con- 
ducted in a court of law against the airlines or the manufacturer of 
the plane or the engine. That is something that has been elicited 
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by the committee appoined by the Civil Aeronautics Board and com. 
prising non- Board members. 

I believe that since the airlines are the first on the scene and then 
the Civil Aeronautics Board men get there, and it is conceded that 
there is no inspection on behalf of the traveling public or the pas- 
sengers, and the only representation is the Civil Aeronautics Board. 
the governmental agency, the first control and determination and 
ascertainment of evidence lies almost exclusively in the hands of the 
airline officials and the Civil Aeronautics Board and their commit- 
{ees comprising employees of the = being checked. 

Now, the present situation has been going on for about. 10 years, 
Has it been prejudicial to the airlines? I do not think so. Mr 
Andrews informs me that this has been the status concerning passenger 
fatalities and accidents, and with your permission I would like to 
put in the record now this information which I received after my 
memorandum had been prepared. 

The Cuarrman. Who is Mr. Andrews? 

Mr. Hyman. Mr. William K. Andrews is the Director of the Bureau 
of Safety Aviation of the Civil Aeronautics Board. The statement he 
made reads as follows: 

The growth of air carrier operations during the 16-year period in question has 
been phenomenal and the safety record has steadily improved. In 193s, pas- 
sengers carried and passenger miles flown in scheduled domestic and foreign- 
overseas passenger services totaled 1.5 million and 613 million, respectively. In 
1953, the corresponding figures were 33.5 million and 15.4 billion, respectively— 
increases of 2,500 and 2,000 percent. 

The passenger fatality rate for these combined operations in 1988 was 52 
per 100 million passenger miles flown; in 1953, it was 0.5, the lowest afnual 
rate ever achieved in these operations. To put it another way, the passenger 
fatality rate per 1 million passengers flown in 1958 was 21.7; in 1953, it was 
2.6, alse the lowest figure on record. 

Plane miles flown in these scheduled passenger services in 1938 stood at 
2,745,000 per accident, and at 27,450,000 per fatal accident; in 1953, the respec- 
tive figures were 17,457,000 and 101,833,000 miles, increases of 900 percent and 
480 pencent, respectively. 

Under the present situation, the companies have not been harmed by 
the fact that there was equal opportunity, and that is what the law 
aspires for, and one of the judges commented in calling attention to the 
rules which permitted reference to records under the present law and 
and they are concerned with the primary objective of making justice 
equally available to all parties. I think it will not be disputed that 
today the trend of the law is away from technical objections, technical 
and obstructive defenses, and in the light of the new Practices Act 
which the States and Federal courts have nen nens to get at the 
truth, let everything be decided on a factual and honest basis and not 
let that objective be interfered with either by ingenuity or the superior 
ability to control evidence or the limited ability on the one side to get 
necessary evidence. 

The equality before the court will be seriously prejudiced if the 
new provision goes into effect. You say how does that happen prac- 
tically? All the airlines have to do is file their reports, records, main- 
tenance inspections and everything with the Civil Aeronautics Board. 
It becomes a part of the Civil Aeronautics Board records and you are 
finished. You cannot use it for cross-examination or for the briefing 
of your case or using of documents which have been entered in the 
ordinary course of business. In other words, it cannot be used in any 
way. 
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Phe CuarrMAN. You can use the facts but not the report ? 

Mr. Hyman. That is 7 But if the airline witnesses reply to 
your que sstions by saying “I don’t remember,” and I have heard them 
cay that even when they were confronted with their own testimony, 
and if the evidence you seek was ever obtained by committees of the 
Civil Aeronautics Board, the joint committees, and the signature of 
one of their men is the signature to that factual report, and you cannot 
use it because it is not in the possession of the airlines. They cannot 
come forward and say “I know this to be the fact.” The man will 
say “I don’t remember this.” It is in the report all right, but I don’t 
remember the details of that report and I don’t remember the facts 
pace [ found with the other committeemen when we went out on the 

Id to make thisexamination. I think it isa dangerous situation and 
one that does not work for the primary objective of making equality 
of opportunity to prove the truth available to the representatives of 
widows, the injured men who have not the means, the know-how or 
the technical skill and ability of the representatives of the Civil Aero- 
nautics Board to make such an investigation. 

You asked a question about what laws permitted these reports. I 
thought that question might arise and I made a quick glance over that 
to bring it to you. 

7 reports which are admissible are these : 

Inspections and investigations by the Secretary of the Interior 
“aa through the Bureau of Mines on causes of accidents in mines 
(title 30, sec. 4/—Mineral Lands and Mining). 

es by ICC other than as applied to Motor Carriers 
ns 19, sec. 14—Transportation). 

_ Investigation of marine casualties. The Commandant of the 
Coa st Guard prescribes investigation of marine casualties and all re- 
ports are made to the Commandant and are public records (title 46, 
sec. 239—Shipping). Note no specific comment re admissibility or 
nonadmissibility in statute. 

+, Communications. Reports and decisions of the FCC are ad- 
missible (title 47, sec. 154—Telegraphs, Telephones, and Radio Tele- 
graphs). 

This is not a novel situation. I respectfully submit that if you do 
adopt a new act, the language of 701 (e) be retained and if section 706 
is adopted, the word “records” be stricken from that part of the pro- 
hibition which prohibits the use of the reports. 

The Caarrman. Thank you very much, Mr. Hyman. 

Are there any questions, Senator Smathers ? 

Senator Smaruers. No, Mr. Chairman. 

The Cuarrman. That concludes the testimony this morning. 

There will be a hearing tomorrow morning at 10 o’clock, at whic h 
time Mr. Robert Ramspec k, vice president of Eastern Airlines, Inc. 
Mr. Charles A. Parker, executive director of National Aviation Trade 
Association; Mr. William D. Kent, president of Flight Engineers’ 
International Association; Mr. George D. Riley, me: mber, national 
legislative committee, American Federation of Labor: and Mr. J. B. 
Hartranft, Jr., president of Aircraft Owners and Pilots Association, 
will be the witnesses. 


We will stand adjourned and reconvene tomorrow morning at 10 
o’cloce k. 


(Whereupon, at il: 46 a. m., the hearing was recessed until 10 a. m. 
Thursday, April 22, 1954.) 
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THURSDAY, APRIL 22, 1954 


Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C 
The committee met at 10: 08 a. m., pursuant to recess, in room G-—16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 
Present: Senators Bricker (chairman), Schoeppel, Duff, Payne, 
and Smathers. 
Also present: Bertram O. Wissman, chief clerk; Edward C. Swee- 
ney, counsel; and Edward Jarrett, assistant chief clerk. 
The CHarrRMAN. The committee will come to order. 
The first witness this morning will be Mr. Robert Ramspeck, vice 
president, Eastern Air Lines, Inc. ' 


STATEMENT OF ROBERT RAMSPECK, VICE PRESIDENT, EASTERN 
AIR LINES, INC. 


Mr. Ramspeck. I am vice president of Eastern Air Lines, Inc., 405 

Colorado Building, 14th and G Streets NW., Washington, D. C. 

Eastern operates in 23 States, the District of Columbia, and the 
island of Puerto Rico, and is also authorized to operate between New 
Orleans and Mexico City, but has never commenced actual opera- 
tions over that route because this country has not as yet succeeded 
in entering into an appropriate bilateral agreement with the Republic 
of Mexico cov ering such operations. 

I am honored to have this opportunity of appearing before this 
committee to state Eastern’s views with respect to S. 2647 which has 
been introduced by Senator McCarran. 1 would like to take this 
opportunity to say that Eastern sincerely appreciates the great time 
and effort which Senator McCarran has put into the preparation of 
this bill. We feel that the air transportation industry is fortunate 
in having in the Congress of the United States such a great friend 
of aviation as Senator McCarran, and that the industry cannot help 
but benefit from having the thorough discussion of its needs which 
will take place in the deliberations on this bill. 

However, after considering the matter very thoroughly, Eastern 
has come to the conclusion that the Civil Aeronautics Act of 1938, 
which presently regulates the air transportation industry, and which 
also was largely the result of Senator McCarran’s efforts, was so well 
drafted that it can be made to meet adequately the rapidly changing 
needs of the still young, and certainly dynamic, air-transportation 
industry. For this reason, and because of the many precedents and 
\lecisions and other actions based upon the present act, it is Eastern’ s 
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conclusion that it probably would be best at the present to retaj; 
Civil Aeronautics Act of 1938 as the basic regulatory statute for t]y stan! 
air transportation industry. It is possible that some amendments ¢o prov 
the present act may be desirable, but fundamentally Eastern wrces prop 
the retention of the Civil Aeronautics Act of 1938. 7 ser 
The air transportation industry, and all those who must deal wit) res 
it, have grown accustomed to the requirements of the present act and Yor! 
have adjusted their practices to conform to it. In addition to tho und 
clear terms of the Civil Aeronautics Act of 1938 itself, there }yy: — 
grown up in the interval since the passage of that act a large boxy Svan 
of interpretative law and regulations which explain the effect and 
requirements of that act in the detail not possible in the regulatory 
statute itself. The enactment of an entirely new regulatory statute 
would, to a large extent, nullify the effect of these interpretatio) 
and require an entirely new beginning. This inevitably would 
conducive to confusion on the part of all interested in the air trans 
portation industry. Even though the new act might conform su! 
stantially to the old, there undoubtedly would be uncertainty as t 
the possible hidden significance of a new word inserted here or a 1 
phrase inserted there, until such time as that significance has been 
established by decision of the agency itself or of the courts. 
Of course, where there may be real need for substantive changes 
in the present act, Eastern would have no objection to the necessary 
amendment to the Civil Aeronautics Act of 1938 to accomplish such 
changes. In such event, of course, the cu:gressional intent in making 
such amendment would be clear. It probably would be impossible, . 
however, to develop adequate legislative history as to all the new lan- obi 
guage involved in completely rewriting the basic legislation governing of t 
civil aeronautics. Consequently, Eastern is hopeful that this com- iis 
mittee will see fit to recommend the continuation of the present Civil oad 
Aeronautics Act, together with such substantive amendments as may 
seem necessary and appropriate to the committee. clin 
The general comments on S. 2647 which have already been made on pe 
behalf of the entire air transportation industry by spokesmen for the g 
Air Transport Association have met with Eastern’s approval, and I 
will not take the time of this committee to repeat what has already 
been said. In accordance with the suggestion of the chairman of this 
committee, I have attempted to confine my remarks to a maximum of opr 
20 minutes, . ser 
We do not favor section 301 (e), which would appear to encourage inst 
greater exercise of the agency’s power to grant experimental certifi- wate 
cates. The Board has held on numerous occasions that it has power fro 
to experiment in air transportation, stressing the “developmental ane 
objectives” of the act, and we believe that it would be dangerous to If 4 
encourage any greater experimentation than has occurred under the the 
existing statute. One of the primary purposes of any public-utility flig 
statute is to create stability and security for the carriers who are per- ent 
mitted to become a part of the industry. If widespread experimen- reel 
tation is encouraged, such stability and security will be destroyed. ex) 
We recognize that it was the intent of the author to provide satfe- oe 
guards in that the act would prohibit “substantially duplicating an) tha 
service” authorized by an existing certificate. However, there Is 2 san 
wide area for debate as to whether any proposed new service 1s sub- poi 
eXa 
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stantially the same as an existing service, and anyone claiming to 
nrovide a somewhat different service probably could contend that his 
nroposed “experimental certificate” would not duplicate any other 
yvice. As an example, you will recall that very recently a so-called 
rrecular carrier proposed to operate a commuter service between New 
York and Washington at a fare of $10 one way, which is only slightly 
under the present coach fare between these points. Nevertheless, an 
ittempt was made to give the proposal the appearance of being sub 
ctantially different from the existing services, and we believe that 
there would be a substantial risk that some such proposals might be 
uthorized if “experimental certificates” were encouraged under the 
wt. It goes without saying that the existing carriers would be most 
msecure in their rights if such “experiments” could be authorized in 
the manner contemplated by section 301 (e)— 
without regard to any showing of public necessity for the transportation covered 
by such application. 

Section 301 (f) contemplates the granting of certificates to irregular 
carriers, such certificates to specify— 
such terms and conditions and limitations as are necessary to define the air 
transportation authorized thereunder. 


This raises the very serious question as to whether there should be any 
statutory classification of “irregular air carriers.” Over a period of 
many years the Board has developed certain standards with respect 
to “regular” and “irregular” operation. While such standards may 
not be entirely satisfactory to all concerned, they are necessarily prefer- 


able to the very general definition which is contained in section 102 (2) 
of the proposed act or which could be contained in any statutory defini- 
tion. Unless Congress is prepared to make a very detailed specifica- 
tion of what is “irregular” we believe that it would be much better not 
to reopen the entire subject. and renew the entire controversy by in- 
cluding any such differentiation between regular and irregular 
carriers. 

Section 301 (k) in the last sentence proposes that the Authority may 
order temporary suspension of service by any air carrier “over any 
route or part thereof.” It appears to us that it should be clearly 
spelled out that the Authority cannot do so without affording an 
opportunity for hearing. The authorization of a carrier to suspend 
service at an intermediate point or a route junction point can in many 
instances result in changing completely the character of the carrier’s 
route. For example, Delta Air Lines has authorization to operate 
from Dallas to Atlanta on one route, and from Atlanta to Miami on 
another route, with a required stop at the Atlanta route junction point. 
[f the authority were to use the power granted in section 301 (k) of 
the proposed act to permit Delta to suspend service at Atlanta on 
flights operated between Dallas and Miami, the net effect would be an 
entirely new route for Delta between Dallas and Miami, operated di- 
rectly over New Orleans and the gulf, competing sharply with the 
existing services of National Airlines and other carriers. Before any 
such new route is authorized even on a temporary basis, it seems to us 
‘hat a hearing should be afforded to the carriers affected. By the 
sume token, the requirement that service be suspended at intermediate 
pomts may seriously detract from the value of a carrier’s route. For 
example, if United were ordered by the Board to suspend service tem- 
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porarily at Chicago on its route between New York and Los Angeles, 
the effect would be a substantial impairment of United’s certificate 
rights and a substantial competitive advantage for American and 
TWA. Surely a hearing should be afforded before any temporary 
suspension is authorized or required. In this connection, we think 
there is real merit in the proposal in the bill that “opportunity for 
hearing” be substituted for the absolute requirement for a hearing 
in every case. Naturally, in any case where a suspension of service 
would not substantially affect anyone, the Authority would be in a 
position to grant or require the suspension without hearing. But 
when anyone would be seriously affected by such suspension, he should 
have an opportunity for a hearing. 

Section 316 (b) raises what we believe to be one of the most serious 
questions in the entire Civil Aeronautics Act. The present section 
416 (b) has been construed by the Board as authorizing it to grant 
exemptions from any provision of the act without notice to anyone 
and without affording hearing to any interested person. See section 
302.409 of the Board’s Rules of Practice, and see the Board’s Order 
No. E-8055, dated January 21, 1954. We strongly believe that the 
Board’s interpretation of section 416 (b) is erroneous, as we think 
that the requirements in section 416 (b) and other provisions of the 
act and the Administrative Procedure Act that the Board shall make 


“findings of fact” clearly imply that the Board must afford a hearing 
in which evidence to support such “findings” can be introduced. 
Unfortunately, the Board’s interpretation has been given some sup- 
port by the Circuit Court of Appeals for the District of Columbia in 
Eastern Air Lines v. Civil Aeronautics Board (185 F. (2d) 426 (App. 


D. C. 1950) ), and it may be assumed that, unless the language of the 
statute is changed or unless the courts demonstrate that the Board’s 
interpretation is erroneous, the Board will continue to grant exemp- 
tions without notice and hearing. 

The seriousness of this oo may well be illustrated by the 
Board’s Order No. E-8055 referred to above. In that case, the Board 
granted an exemption to American Airlines permitting it to operate 
a new 2,000-mile nonstop route between New York and Mexico City 
without a certificate authorizing such route. The application was 
filed at 8:52 a. m. on January 21, 1954, the Board met at 9 a. m. the 
same day and promptly granted the exemption without giving notice 
or opportunity for hearing to anyone who might be affected by the 
very substantial new route authorization thus granted to American. 
Such an authorization would have diverted a very substantial amount 
of traffic from Eastern Air Lines and Pan American World Airways 
who provide connecting service between New York and Mexico City 
via Houston. ; 

The exemption which was granted to American without notice 
and hearing was the equivalent of a certificate between New York and 
Mexico City. Yet, although a certificate could not have been granted 
to American without notice and hearing, and without the approval 
of the President under section 801 of the act, this exemption was 
granted without consulting the President and without notice and 
hearing. Moreover, American had made a similar request for an 
exemption in 1951, and although that request was considered by the 
Board at that time and presumably was presented to the President, 
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it was not granted. Thus, the effect of what the Board did in its very 
hasty action on January 21, 1954, was to reverse action taken by the 
President a little over 2 years before. 

It seems to us that section 416 (b) of the present act, as interpreted 
by the Board, is the “Achilles heel” of the act. If the Board really 
has the broad power to exempt anyone from all provisions of title 
LV of the act without notice and hearing, and if the Board can take 
action contrary to previous action of the President, or without his 
approval as required under section 801, then the statutory pattern 
established by Congress in 1938 is meaningless except to the extent 
that the Board chooses to abide by it whenever it happens to feel 
like it. 

We are sure that Congress did not intend to create the Civil Aero- 
nautics Act with one hand and destroy it with the other—that is, to 
destroy it with section 416 (b). We believe it was the intention of 
Congress in both the Civil Aeronautics Act and the Administrative 
Procedure Act to require that notice and hearing be afforded in cases 
as important as the New York-Mexico City nonstop case to which we 
have referred. Senator McCarran was the author of both the Civil 
Aeronautics Act and the Administrative Procedure Act, and he wrote 
in 1950 a very excellent article discussing the case of Wong Yang Sung 
v. McGrath (339 U. S. 33 (1950)). The article is entitled “Three 
Years of the Administrative Procedure Act” ((1950) 38 Geo. L. J. 
579-581). Senator McCarran there pointed out that, in his opinion, 
the Administrative Procedure Act would “apply where statutes do not 
use the magic word ‘hearing’ but refer to ‘evidence’ or ‘record’ or some 
other equally plain indicia of a hearing.” Under Senator McCarran’s 
interpretation of the Wong Yang Sung case and the Administrative 
Procedure Act, it would seem that the Board clearly would have been 
required to hold hearings before granting exemptions under section 
416 (b), which requires it to make “findings” which under the act must 
be based on “substantial evidence.” Nevertheless, the Board has per- 
sisted in its interpretation of section 416 (b) as permitting exemptions 
without notice and hearing. 

We believe that if the act is to be amended at this time, one of the 
most important things which Congress could do is to make clear its 
intention that notice and opportunity for hearing must be afforded 
in every case where an exemption is granted which would affect the 
rights of an existing carrier or the rights of any point served by a 
carrier. 

Section 316 (b) (1) of the bill omits the language which would 
permit the granting of an exemption only if there were an undue 
burden “by reason of the limited extent of, or unusual circumstances 
affecting the operations of,’ the air carrier involved. While the 
meaning of that language is not entirely clear, it has been interpreted 
many times by the Board, and, if it is now eliminated, many of the 
controversies which have become relatively well settled in the past 
may be reopened. We believe that it would be desirable to retain the 
present language rather than to create the possibility of further confu- 
sion and dispute resulting from the broad language of the proposed 
change, 

Section 316 (b) (2) would appear to authorize the Authority to 
grant exemptions for route-type operations to any air carrier using 
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aircraft of 12,500 pounds gross takeoff weight or less. While pr 
transport-type aircraft are generally larger than that, we believ: 

the exemption authority proposed to be granted could be very dai 

ous, particularly in view of possible helicopter operations in the fu 
Multiple operations with helicopters on some routes, particularly jy 
the eastern part of the country, could amount to a complete duplication 
of existing service now operated with conventional equipment, 
do not believe that C ongress would wish to authorize such dest1 
duplication through the e xemption device. 

I have attempted at this time to discuss only the broader, policy 
questions which have occurred to us. If the committee should ~ ae 
that it is best to substitute an entirely new act for the Civil Aeronautics 
Act of 1938, then I hope I will be permitted at a later date to present to 
this committee our ideas with respect to the details of the various pro 
visions of S. 2647. 

I appreciate very much your courtesy in permitting me to appear 
before you, and if I can be of further assistance to this committee, | 
know that you will feel free to call upon me. 

The Cuarrman. You will be given the privilege after the Govern 
ment witnesses testify, if you so desire. Just notify the chief clerk of 
the committee. Have you any questions, Senator Schoeppel ? 

Senator ScHorrren. No questions. 

The Cuarrman. Do you have any questions, Senator Smathers ’ 

Senator Smaruers. I have only one question: With reference to the 
Americ an Airlines case from New York to Mexico City, how frequentl) 
has the Civil Aeronautics Board used that particular authorization to 
grant what amounts to a certificate without a hearing ? 

Mr. Ramsrveck. I do not know that I am competent to answer that 
question, Senator Smathers, but according to my best recollection they 
have not used it very frequently to that extent, in other words, to grant 
an entirely new route of 2,000 miles in length. They did exempt 
Braniff to come into Miami. You are probably aware of and familiar 
with that situation, and they have used it in some other cases. 

Senator Smaruers. When they use it, there is ordinarily no limita- 
tion as to time. In other words, they make the authorization and to 
not say “you will operate for a year or until such time as a hearing 
can be held.” 

They do not qualify the exemption like that, do they ? 

Mr. Ramspeck. My recollection is that they do in some cases, and in 
others they do not. Of course, they can revoke an exemption at an) 
time. They do use it on occasion, and this Mexico case, however, 
the only one I recall where there was absolutely no indication that any 
such thing was going to be considered until it was practically done. 

Senator SmaTHeErs. Do you think there would be any value in having 
a unanimous opinion of the Board in a case of an exemption w ithout 
hearing? Do you think that would protect the rights of the other 
interested parties ? 

Mr. Ramspeck. I think that would be of some value and would put 
some safeguards in it; yes, sir. 

I think unless there is some emergency, however, that makes 
impossible, that they should not grant an exemption that affects e ‘ther 
a carrier or a city, and in this case Dallas was very vitally affected, 
of course, because they were going to be over flown and Eastern Air 
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was affected. Pan American was affected. New Orleans felt 

id an interest in the matter because they had been trying to get 

service into Mexico by trying to activate Eastern’s certificate to fly 

from New Orleans to Mexico City, and they felt that if that exemption 
stood that their possibilities of getting service were lessened. 

Senator SMATHERS That is all. 

The CHAIRMAN. It is hard for me to imagine a case in which there 
could not be time for a hearing in a matter of such importance. 

Mr. Ramsreck. There might be a case where there is some emer- 
gency, and I think everyone would recognize that, but in this case 
American Airlines had an application that had been pending for 
several years. This was once considered and turned down and there 
wasn’t any real emergency from our point of view. Of course they 
contended they had an emergency because Air France was activating 
its right to fly nonstop. The eme rgency did not arise on the day this 
meeting was held and the exemption granted within a few minutes 
after the meeting convened. 

There was one matter testified to day before yesterday, or a few 
days ago, by a representative of the florists. I asked the gentleman 

fier he got off the stand what airline he was talking about. He was 
comp laining about an embargo on flowers and he told me it was 
Eastern Air Lines. I checked with our cargo people and I found the 

story from our point of view is this; in July 1950 we discontinued 
our all-cargo plane and put it into the airlift in Korea. At that time 
we put the embargo on freight perishables. In the fall of 1951, which 
was the time he was complaining about, we extended that to air ex- 
press. I am informed that our management now has under consid- 
eration the matter of lifting this embargo as to air express which is 
the thing I think he had in mind. What the decision may be I don't 
know at this moment, but it is under consideration. 

Senator ScHorrreL. Was this decision granting this exemption 
challenged ? 

Mr. RaMspreck, Yes, sir. Pan American and Eastern Air Lines 
both filed a case in the courts here in the District of Columbia and they 
granted a stay, and before a hearing was held on the merits of the 
case before the court the Civil Aeronautics Board rescinded the ex- 
emption. And in the meantime American Airlines had tried to ne- 
gotiate a permit from the Mexican Government, but failed to get it. 
The old application pending by American Airlines for several years 
is now being considered by the Civil Aeronautics Board jin the regu- 
lar procedure and we will have our opportunity for hearing there. 

Senator ScHorrret. Do you consider that there is proper machinery 
within the act, or do you contend it does not exist in the present act, 
that would give you the protection against the Civil Aeronautics 
Board’s action ? 

Mr. Ramsprck. Well, our construction of the act is that it requires 
le a on a matter of that sort, but the Civil Aeronautics Board has 
ield otherwise and we know that they have been supported in at 
least one case by the circuit court of appeals and we think it might 
be wise to amend the act to make it plain that parties at interest, both 
carriers and cities that might be affected, should have an opportunity 


to be heard. I think that is in the American tradition, to give every- 
body a hearing. 
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Senator ScHorpreL. That is generally followed in the case of motor 
line carriers, in the Motor Carrier Act and other transportation acts 
and administrative procedures and regulations which have been es. 
tablished under a great many of the statutes that regulate those 
industries. . 

Mr. Ramspeck. That is right. I think I am right in saying that the 
other regulatory acts relating to transportation do not have any 
exemption proceedings. ; 

Senator ScHorrre.. It is my understanding. 

_ The Carman. Do you have any further questions, Senator 
Schoeppel ? 

Senator Scuorrret. No further questions. 

The Cuarrman. Do you have any questions, Senator Duff? 

Senator Durr. I have no questions except that I want to congratu- 
late the witness. I think he made an quien presentation from his 
point of view. 

Senator Payne. Do you happen to know the date of that applica- 
tion that they filed? You said they did have an application. 

Mr. Ramspeck. I think it was filed in 1947. There was a long his- 
tory of 8 years back of this Mexican situation. In 1946 the Civil Aero- 
nautics Board granted Mexican certificates to Western Airlines, to 
American Airlines, to Braniff Airways, to Eastern, and to Pan Amer- 
ican. American and Pan American were able to inaugurate the sery- 
ice. Asa matter of fact, they were already in there. American got in 
during the war under some war arrangement, and they have stayed in. 

Pan American was operating to Brownsville in 1946 and were able 
to get permission from the Mexican Government to extend thir route 
to Houston. 

Western and Braniff and Kastern were never able to get in. East- 
ern did get a permit from the Mexican Government in 1952, with the 
condition that it become effective when our Government authorized 
operation by a Mexican carrier to New Orleans. At that time, or 
shortly thereafter, President Truman undertook to cancel the West- 
ern, Braniff, and Eastern certificates by writing a letter to the Civil 
Aeronautics Board saying he was withdrawing his approval of it. We 
think it is absolutely without any legal effect because the law plainly 
says that once a certificate is granted it cannot be taken away without 
notice and hearing. We think that the letter which President Truman 
wrote has no legal effect and our certificate is still good. But it isa 
strange thing to me that the State Department should get so concerned 
about getting American a nonstop flight in this Mexico situation when, 
in 1952, they not only did not help us when Mexico was willing to let 
us in, but according to the information we have they opposed it. _ 

Senator Smaruers. Did the State Department help American in 
this particular instance? 

Mr. Ramspeck. They did. They were the moving parties in the 
thing before the Civil Aeronautics Board’s previous hearing. 

Senator Smaruers. Did they aidtheminthehearing?  —_- 

Mr. Ramspeck. They appeared down there and told the Civil Aero- 
nautics Board, and it is my information from one of the members of 
the Board, that the reason they granted it was because the State De- 
partment said prestige of the United States was involved. 





REVISION OF CIVIL AERONAUTICS ACT 413 

Senator Smatuers. Did the State Department recommend specifi- 
cally that American Airlines be given it or did they just say some 
airline ? 

Mr. Ramspeck. No; they recommended American Airlines. 

Senator SMatHers. They thought probably that the name “Ameri- 

in” would help our prestige more than the name “Eastern” or “Delta” 
or something like that, I take it? 

Mr. Ramspeck. You can draw your own conclusion, Senator 
Smathers. The excuse given us was that American was already oper- 
ating into Mexico and I asked the man I was talking to about it, and 
[ said to him, “So was Pan American.” Then I asked why didn’t 
‘hey recommend them. He did not have an answer for that. 

Senator SmatruHers. Did the Civil Aeronautics Board issue a 
justification ¢ 

Mr. Ramsreck. They did not issue any finding so far as I know. 

The CHarrMan. Is there anything further ? 

Senator Smatuers. I have no further questions. 

The CuairmaNn. Thank you very much, Mr. Ramspeck. 

The next witness will be Mr. Charles A. Parker, executive director 
for National Aviation Trades Association. 


STATEMENT OF CHARLES A. PARKER, EXECUTIVE DIRECTOR, 
NATIONAL AVIATION TRADES ASSOCIATION 


Mr. Parker. My name is Charles A. Parker. My address is 1346 
Connecticut Avenue, Washington, D. C. I am serving as executive 
director of the National Aviation Trades Association and represent 
approximately 1,300 commercial air service, sometimes called fixed- 
base, operators in 40 States. 

Our activities encompass the entire field of commercial for-hire 
operations of aircraft outside of the scheduled air carriers and the 
large irregular air carriers. In these activities are found aircraft 
snd aero product sales, operators of airports, flying and mechanic 
schools, maintenance overhaul and repair facilities, air taxi and char- 
ter services, aerial application, that is, dusting, spraying, and so 
forth, and such miscellaneous operations as powerline and forest 
patrol, aerial advertising and photography. 

Operations in this field are conducted largely in aircraft of 5 seats 
or less, a majority of which are single-engine and under 12,500 pounds 
gross takeoff weight. Only a small portion of flight and mechanic 
training, involving Korean veterans, has a percentage of the cost paid 
by the Veterans’ Administration; otherwise these operations receive 
no grant-in-aid or subsidy from the Federal Government. Most of 
these operations are small-business enterprises in the fullest sense of 
the word. 

We feel that the general form of organization as proposed in S. 2647 
for a seven-man authority, air safety board, and an executive officer, 
is desirable. There are, however, a number of points on which we 
would like to comment and suggest changes. 

5. 2647 establishes three principal categories of operation, namely, 
ar carriers—regular and irregular—air contractors, and private fly- 
ing. However, this does not present a true picture of what exists in 
aviation today. We believe the bill should spell out the fact that 
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tnere is a whole broad field of activity now currently knoy 
general aviation. 

~ General aviation encompasses both commercial—for  hir 
noncommercial aircraft operations. 

Commercial for-hire operations, which we represent, include 
following flight activities: (1) Air taxi and charter; (2) instr 
tional and rental flying; (3) demonstration and ferry ying; 
aerial applic ation, which includes distribution of any and all mats 
for agricultural purposes. 

Under noncommercial general aviation operations, two categories 
are found: (1) Aircraft owned and used for business and farm trans 
portation and operations; and (2) aircraft operated for pleasure or 
so-called private flying. The term “private flying,” therefore, does 
not define the vast area of activity that is ¢ ‘conducted outside of regula) 
and irregular air-carrier operations. It is, in fact, a misnomer ~ 
has dogged the industry for years and should now be relegated t 
proper place. 

Without question, the type and form of controls now contained i1 
the Civil Aeronautics Act of 1938 and proposed in 8S. 2647 are neces- 
sary for the certificated and large irregular air carriers, but this 
cannot be said for commercial oper ations found in general aviation. 
There appears to be merit in establishing an “air contractor” category 


provided, however, that it applies only to large aircraft operations 
As written, we fear that “aerial application” might be interpreted 
as “air contracting” and even the rental of aircraft as well. In 
addition, there would cert: uinly be nothing gained should interpreta- 
tion of “air contractor” involve operations of aircraft used in the 


furtherance of a business or farm activities. 

Under S. 2647, air taxi operations might fall within the definitior 
of “air contractors,” while under other circumstances they might fall 
within that of “air carriers.” We note that section 316 (b) (2) 
exempts aircraft under 12,500 ees from “air carrier economic reg- 
ulations” where engaged as an air carrier. This accomplishes onl) 
one facet in the need for clarification and exemption of the commercial 
for-hire operations. 

We also want to reemphasize that the Civil Aeronautics Board, i1 
January 1952, adopted Economic Regulation Part 298 that created a1 
air taxi category and relieved these services of the principal operating 

restrictions and reporting requirements until then imposed. It was 
recognized in the preamble of part 298 that (1) air taxi operations 
(specified to be those operators employing aircraft of 12,500 pounds 
or less, maximum gross takeoff weight) perform a useful service not 
available from the operators of large aircraft, and (2) that these 
small aircraft cannot for practical purposes be regarded as com 
petitive with large aircraft. This was a logical conclusion that we 
believe has and will continue to become increasingly evident. It is 
noteworthy that the proposal adopted by the Board in part 298 was 
actively supported by the principal operators of large aircraft. This 
was due to their realization of the fact that air taxi services comple- 
ment and contribute to, rather than compete with, those services per- 
formed with large aircraft. 

The fact that discretionary administrative authority is provided in 
. 2647 for the exemption of classifications or groups of air carriers 
or air contractors is not considered a proper solution, for two reasons 
proven by past experience to be substantial. First, the authority 
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stering such a law can be expected to be reluctant to grant 
aterial exemptions when it is apparent that adequate provision 
-ould have been made in the basic law if the Congress had so intended. 
Second, such exceptions, when granted by the administering author- 
‘ty, are usually for limited periods of time. While they may be 
extended again and again, the inherent uncertainties of such pro- 
codures are not to be desired. 

As written, S. 2647 would seem to establish regulation that could 
hind many of the activities of general aviation in needless tangling 
requirements. Air Contractor Economic Regulations (title IV), re- 
quiring licenses, applications, hearings, tariffs, and so forth, would 
he most inappropriate, burdensome and, in fact, entirely impractical 
for operations ot aircraft in our category. . 

In light of the foregoing, and as far as commercial (for-hire) op 
erations found in general aviation are concerned, we urge that S. 2647 
he amended so as to define “air carrier” and “air contractors” as 1n- 
volving the operation of aircraft in excess of 12,500 pounds, maximum 
sross takeoff weight (excepting those operated in aerial application), 
and further, that an additional category be established to be known 
as “general aviation” services. This definition should include all 
services, as earlier described, and in the commercial for-hire category, 
aireraft up to 12,500 pounds, maximum gross takeoff weight (except- 
ing those in excess of this weight as may be used in aerial application ) 
and further, that such services should be specifically exempt from all 
regulatory provisions, except those pertaining to matters of safety. 

While the legislative exemption of general aviation services per- 
formed with small aircraft is a matter of paramount concern to 
NATA, we would like to comment briefly on a few additional points 
contained in S. 2647. 

Our end of aviation is the wellspring that has historically con 
tributed to the development of skilled airmen talent and know-how 
that has been drawn upon by the air carriers and others and has al 
ways provided a ready resource in the mobilization base. Without 
astrong and healthy general aviation and system of commercial air- 
service operations and pool of skilled talent, the aviation base in this 
country will, in effect, be rotten at the core. 

We note that S. 2647 was amended to give CAA the right to under 
take certain training activities with special reference to air traflic 
control tower operators. In connection with the whole matter of 
civilian resources of skilled airmen, there has been pending in the 
Congress for the last several years various bills which, if enacted, 
could expand and implement the resources of pilots, mechanics, 
technicians, navigators, and others under emergency. ‘These bills 
have been called for administration of such programs by the CAA 
with evaluations of needs to be made by other appropriate and in- 
terested agencies of Government and the Department of Defense. In 
lact such an airman training bill was introduced in this Congress 
last year by Senator McCarran himself as S. 1825. 

We believe that the framework that his proposal represents should 


be in ‘luded in S. 2647 and that the section pertaining to training of 
ur trate and tower operators should be expanded to reflect the entire 
Provisions of the MeCarran bill, S. 1825. 

ot the valuable and needed contribution tha 


Surely everyone is aware 
t the civil aviation train- 
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ing schools made in World War IT in the civilian pilot training py. 
gram. Statements of national leaders on airman manpower, includ. 
ing General Twining, problems of the Defense Air Transportation 
Administration, and anticipated M-day requirements, all point to the 
necessity that some means be provided to assure a continued mainte. 
nance of a resource and pool of skilled aviation talent in this country. 
It is possible that if mobilization requirements lessen and Americar 
youth takes a renewed interest in aviation and develops the ability ¢ 
fly in large numbers, and I might insert, which he is not doing today, 
as well as develops other aviation know-how, the implementation 6f 
this proposed part might never be required. On the other hand, i 
should be established in order that under any emergency or expanded 
requirement the structure would exist on which an immediate train. 
ing activity could come into being. 

Another item.—We believe that the protection of approaches to all 
airports should be written into S. 2647, including the definition of 
navigable air space to include letdowns and climb-outs. Note that we 
say all airports. Most of the privately owned commercially operated 
airports, which in many instances are the only landing facility serv- 
ing some areas, enjoy little or no protection in any respect. These 
represent private enterprise in its most basic and desirable form and 
should be afforded some protection in the law. It is believed that when 
no landing fees are charged and where such airport is determined as 
serving a useful public purpose by a State aviation commission or 
other State agency having jurisdiction over aviation matters, that 
approach protection should be extended to them. Such airports are 
offering a public service and are elements of a public way, yet they 
receive little consideration and, in addition, are burdened almost 
everywhere by full taxation. re 

It would appear that the restrictions on securities ownership by 
members of the Authority and the Board, as stated in S. 2647, would 
eliminate a lot of downright good brain power that the Authority and 
Board might well draw upon. We believe that some members of the 
Authority should hold or have recently held at least a private pilot's 
certificate. ; . 

We have one important point on the Air Safety Board. We believe 
that the Board’s only duty should be to investigate accidents and re- 
port facts. Regulation from results of Board action should not be 
part of their job, but should remain with the Authority. An u- 
bridled setting of requirements by this Board could go to extreme 
limits and might conceivably be carried so far as to present grave 
problems to the operators of aircraft. _ eI . 

We are concerned over the omission in the original S. 2647 of the 
right of the Authority to delegate inspection powers. We are pleased 
that this again has been added. The needs and desire of our end of 
aviation have been for less regulation and for greater delegation of 
authority back to industry itself. We are confident that placing fur- 
ther responsibility for proper performance back upon flight instruc- 
tors, for example, and also maintenance organizations, would prove 
most beneficial. This, in fact, has already been started by CAA and 
further implementation is under consideration. , 

In line with this are provisions in title VI on the establishment of 
minimum standards with respect to type, production, and airworthi- 
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ness certificates. We had believed that efforts were being made to 
permit manufacturers to operate with greater leeway. It seems to 
us that a desirable pattern would be the approval of an aircraft or 
parts production facility, which in turn would permit that facility to 
undertake new design, product development and equipment change 
without recourse to the detailed procedures and regulations that 
presently exist. . ; 

No less an authority than Grover Loening, eminent aeronautical 
engineer and aircraft designer, has called for a 5-year moratorium 
on the need of airworthiness certificates by CAA in the smaller classes 
of aircraft. He believes that the present methods stifle design prog- 
ress and development in this field. We believe that any rewriting 
of the Civil Aeronautics Act should give some serious consideration 
to this matter. 

In conclusion, we can state that the effort to consolidate the present 
agencies of CAA and CAB and create a new authority along the 
lines set forth in S. 2647 is, with certain exceptions as herein stated, 
desirable. However, unless the commercial operations of aircraft in 
general aviation are clearly understood not to be elements of air con- 
tractors or air carriers and are left with a maximum freedom regard- 
ing licenses, rates, and other economic provisions which we have dis- 
cussed, then we oppose this bill in its entirety and prefer to remain 
under the present law. 

Thank you. There are some statistics attached merely for the use 
of the committee. 

The CHairMAN. The statistics will be made a part of the record 
in full. 


(The statistics referred to are as follows:) 


Some GENERAL STATISTICS FroM “THE AIRPLANE aT WorK FOR BUSINESS AND 
INDUSTRY IN 1952,” By CAA (Last CoMPLETE ANNUAL REPORT) 


Business flying in company- or industry-owned aircraft totaled 3,124,000 hours 
for 1952, or some 600,000 more than the revenue hours of the scheduled domestic 
airlines. 

A total of 30,500 company-owned and industry-owned aircraft were shown 
as engaged in business flying. Aircraft used in farming, ranching, and related 
activities totaled about 600,000 hours, of the 3,124,000 total. 

Instructional flying totaled approximately 1,503,000 hours, in addition to 
the business flying total stated above, while pleasure flying was estimated as 
having slightly surpassed it with some 1,629,000 hours. 

Passenger and cargo carrying for hire was not broken down, but included 
some large irregular air-carrier operations (but not military contract or 
scheduled airline) which ran an additional 703,000 hours. 

In addition, a classification of industrial flying, including such activities as 
pipeline patrol, surveying, and advertising, reached a total of 317,000 hours. 

Commercial aerial applicator activities, such as dusting and spraying showed 
a total of 707,000 hours. 

In a survey conducted by National Aviation Trades Association in January 
1954, it was found that some 6,210 aircraft could be considered as engaged in 
aerial application in 1958, with an average value of $3,562 each or a total dollar 
value of some $22,123,000. 

The average aerial applicating concern was shown to operate 3.5 aircraft. 

A total of 41,271,500 acres were treated by all kinds of chemicals in the year 
1952, according to this survey. (Nore.—This projection compares reasonably 
Well with the CAA projection for 1952 that showed 37,421,000 acres so treated). 
For 1953, the NATA total was 44,260,000 acres. 
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SOME STATISTICS ON COMMERCIAL AIR SERVICE OPERATORS (FIXED BASE) AS 
MINED FROM A SURVEY CONDUCTED BY NATIONAL AVIATION TRADES ASS(x 
NOVEMBER 1953 


Over 400 replies. were received in response to a lengthy questionnaire ma 
to some 1,600 operators. Returns were spread over 45 States. 

A conservative estimate based upon returns indicated that between $75 a; 
$100 million has been invested by operators in building facilities and equipment 
and including aircraft. Further analysis showed that 

(a) 62 out of every 100 operators fall in the $5,000 to $50,000 category 
in fixed investments, while 78 out of every 100 fall in the $5,000 to S50.000 
classification with respect to investment in equipment. 

(b) The largest single group are in the $10,000 to $20,000 Classification, 
both in fixed assets and equipment, with 19 out of 100 having capital in that 
range in buildings and facilities and 27 out of 100 having equipment invest 
ment in that classification. 

(c) 14 and 12 out of 100, respectively, fall in the $50,000-$100,000 eate 
gory with respect to fixed and equipment assets. 

(d) 28 out of 100 have more than $30,000 invested in both building fa: 
ities and equipment. 

The simple arithmetical average of investment in fixed assets by all operat 
reporting is $33,600 and $35,800 in equipment. 

It was found that the average operator has been in business about 7 years 
A conservative estimate also indicates that the industry has reached or is very 
near the $100 million status saleswise. ' 

Approximately 35 percent of the airport operations replying had only 1 to 3 
persons on their staff while another 35 percent showed 4 to 7 persons. Twenty 
five percent showed from 8 to 30 employees with only 5 percent employing mors 
than 30 persons. 

With respect to sales volumes, operators fell into the following categories 
18 percent did a sales volume of $5,000 to $20,000 per year; 25 percent, $20,000 
to $40,000 per year; 27 percent, $40,000 to $100,000 per year; 18 percent, $100,000 
to $860,000 per year; 12 percent, over $300,000. 

The industry is characterized by a generally low sales volume in Comparison 
to investment required. 


The Cuairman. Do you have any questions, Senator Schoeppel ? 

Senator Scuorrrent. Yes, Mr.Chairman. Mr. Parker, you said “An 
unbridled setting of requirements by this Board could go to extreme 
limits and might conceivably be carried so far as to present grave 
problems to the operators of aircraft.” 

Could you give us the benefit of some specific examples that you had 
in mind ? 

Mr. Parker. We can conceive that such a board might in the case 
of an accident come up with this type of thing, “Why, if there had 
been a stall indicator, stall warning indicator on the plane this never 
would have happened. Therefore, we should have them on all air- 
craft.” 

It would be a law. Now this isa three-man board. That is a fairly 
small board to be giving orders and rules of that type and making 
fairly important decisions. I can see where they could load the air- 
craft down with so much safety equipment that we could not get the 
aireraft off the ground. It seems to me there must be an economic 
balance. 

The Cuatrman. Do you want any regulation of this kind in the 
authority itself? 

Mr. Parxer. I believe there should be full provision for the thor- 
ough investigations of and factual reporting of aviation accidents. 
We need to know exactly what is behind these things and what takes 
place, but to put that in the hands of a small body in an almost 
unbridled fashion would be dangerous. 
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Phe CuarRMAN. It is a five-man Board. 

Mr. Parker. Oh, I thought it was a three-man Board. That is a 
little different. It seems to me somebody familiar with the economic 
aspects of the situation might be in a better position to weigh and 
balance It. 

| have heard as a rumor that at one point the old Safety Board was 
going to try to limit the old DC-3 aircraft way down to 8 or 10 
yussengers. 

The reporting of facts should be their fundamental duty just as near 
to the truth as they can possibly get it for the benefit of the industry. 

Then I believe the authority should be left to determine how far the Vv 
should go. It is very easy in aviation to say that something ought to 
be done. Sometimes from the design and flight standpoint it is 
another thing. 

The CuatrmMan. Do you have any questions, Senator Duff ? 

Senator Durr. No questions. 

The CuarrmMaAn. Senator Payne, do you have any questions ? 

Senator Payne. No. The only comment I have to make is that I 
feel that this group is certainly deserving of every consideration be- 
cause I had a lot of experience with them during World War II and 
observed the work that they did in carrying out primary flight train- 
ing in many of the fields over the country, and without it 1 know we 
never would have deve sloped the pilots we needed unless the private 
operators had participated in this program. 

Mr. Parker. I do appreciate your remarks there, Senator Payne. 

The CuatrmMan. Was it largely out of this group that the fliers came 
during the war ? 

Mr. Parxer. Yes, sir. For instance, during Korea they came in 
handy. The military have no people who have been keeping their 
hand in aviation schools. Incide ntally, during the Korean situation 
we have been very hard pressed in this end of the industry because 
of the most unfortunate thing that happened, namely, that youths 
are not coming into the industry and taking up flying the way they 
should. 

The CuairMANn. How do you account for that? 

Mr. Parker. Expense can be attributed to part of it. The thing was 
so overplayed during the war years and so many people came back to 
whom flying was nothing too unusual because they had done it for 
5 or 4 years. A lot of the type of thing that brought me into it in 
the earlier years andthe enthusiasm, the. spirit of Pearl Harbor sort 
of went when these people came back. It was no longer different. In 
addition, the accident record and the reporting that the press has 
given the industry—and it is the press’ duty, I cannot blame them—I 
do think that wives, mothers, sweethearts, well-meaning wont: have 
had a terrific influence in keeping young men out of the air in this 
country. The industry has been critic ized for not undert: aoe nough 
selling effort, but when a man is running a business himself and is 
the chief pilot and fixes it himself and can only afford one person, I 
wonder where he would find the time to go out and do such a terrific 
amount of selling. 

The CHamman. Has the action of the Army in refusing to com 


mission boys who have been trained in the ROTC, exce pt the pilots 
had any effect on this? 
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Mr. Parker. That has been another thing that has caused quite , 
to-do between us and the Air Force and the Federal Government. \\. 
stated, starting 4 years ago, that flight indoctrination of the ROTC 
students at these colleges was a must if they wanted to attract atten- 
tion. In the final analysis the Civil Air Patrol and the ROTC and 
the youth program are falling short today of accomplishing what 
they should because they still fail to get the young man out to an air- 
port and into an airplane. And until they do that they are goin 
to continue to fall short. 

I know that the ROTC is under consideration and we have had as 
surances from people in Mr. Talbott’s office that the legislation wil] 
come out and that they hope it will go through, the flight indoctrination 
in the ROTC. 

Secondly, the Civil Air Patrol could be materially firmed up and 
perhaps be the medium of flight indoctrination of some of these 
cadets, which they do not have today. Iam happy to say that I think 
you will find some very new thinking on this that will be out in 
the President’s Air Policy Report. 

Senator ScHorpre.. I am at a loss to understand what you mean 
when you say: “We believe that the protection of approaches to all 
airports should be written into S. 2647, including the definition of 
navigable air space to include let-downs and climb-outs.” And then 
you said, “Note that we say all airports.” 

Would you elaborate upon that? 

Mr. Parker. Airports basically break down, in this country, into 
three categories—military, publicly owned, and privately owned. The 
situation that has developed out of these New York accidents 2 or 
3 years back and this present lawsuit up at Cedarhurst, Long 
Island, brings up some very major points that strike at the vitals of 
this thing if that thing doesn’t come out right. The matter of the 
area and the distance from the point that you start your descent, you 
come in at a certain altitude and you start down and it is that slant 
approach which is under discussion which takes place in the way of 
the approach, and then there is the matter of the property underneath 
that is important. Privately owned airports have been put out of 
business because the neighboring farmers put up some trees, poplars, 
and they grew very tall and they have had very many difficulties. It 
went on at Newark and Washington National Airports. We do not 
mean we should ride roughshod over the public. 

Senator Scuorrret. Do you think that should be written into the 
legislation instead of being carried out by proper rules and regulations! 

Mr. Parker. I think the basic law should incorporate an understand- 
ing of what constitutes approach and takeoff areas, and afford them 
some basic protection in aviation law, afford the airports that are 
involved that protection. 

The CHarmman. That would include the right to condemn ap- 
proaches ? 

Mr. Parker. You are coming into a very ticklish problem on con- 
demnation, Mr. Chairman. 

Senator ScHorrre.. I was going to come to that phase of the matter 
and the likelihood of establishing airports if it was carried too far with 
the strict basic regulation in law. 

Senator Durr. ietoane you would have to have easements. 
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Senator ScHorrreL. We are getting into that in these jet operations 
and it is getting to be a very serious element for consideration, the 
effect on the developments heretofore thought perfectly safe and 
proper. i : . 

Mr. Parker. That is right. 

Senator ScHorPPeEL. Adjacent to a lot of these airfields as now re- 
lated to the new jet operations, and the terrific impact caused by them ¢ 

Mr. Parker. I am following your point up now by saying that many 
airfields developed in years gone by were perfectly adequate and 
affected the public in nowise whatsoever and were virtually out in the 
country. Since then great housing developments have come out and 
put up these large numbers of homes and then after they have done 
that thay would say that the airport is a detriment to their life and liv- 
ing and is a hazard of great measure. The airport was there first and 
then the housing development came out with their eyes open, it would 
seem to me. 

One point I wanted to make was that this small field is never in 
the law, this privately owned airport has never received any con- 
sideration in the law. One State grants tax relief to runways, and 
that is the State of Maine where the State agency said this is part of 
the airport pattern of the State. 

Pennsylvania has done some very good things to try to help this 
class of airport, but very little. 

They have always been penalized in the sense that these small oper- 
ators would have a private field and then the Federal aid came along 
and the big airfield went up across town. The road in general aviation 
commercial operations that I represent has not been a bed of roses 
It has been a very difficult industry and it is now coming into its own 
with the use of industrial aircraft. It appears that that trend will 
continue. 

Senator Scuorpre.. As I listen to this and try to envision it, I can 
see some terrific dislocations and terrific expense and some enforced 
abandonments which may well have to be if we go too far in this 
thing. 

Mr. Parker. Yes, sir. There is a subject that I would like to go 
on record as saying that it would have to be considered by all inter- 
ested and informed quarters which would have to be given consider- 
ation and they would all have to be heard on because it is inded a 
very deep-seated thing and very vital. 

The CHatrrmMan. How many private aircraft are there in the 
country ¢ 

Mr. Parker. I have heard from the Civil Aeronautics Adminstra- 
tion statistics that there are around 60,000 active aircraft. Asa matter 
of passing information, since you do appear to be interested in the 
problem, it is interesting to note that public flying totaled 350 million 
hours for 1952 or some 600,000 hours more than the revenue-scheduled 
hours of domestic air lines. 

The Cuarrman. That was brought out yesterday. 

Mr. Parker. However, in the last several years instructional flying 
and so-called pleasure flying has been declining steadily. We have a 
tremendous attrition in flyimg schools. Our industry has value in 
the mobilization base from the maintenance standpoint. 


The Cuarman. Are the schools in the country generally taking 
up flying training? 
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Mr. Parker. There are some sneeh have training programs. 
University of Tennessee started it. A few universities have 
the country. 

The CuHarrman. It started in a little college in Kenyon, Ohio, a} 

15 years ago. 

Mr. Parker. I have heard that. 

The Cuarrman. We have airports in every one of the State schoo 
in Ohio, and there are five of them. I wonder if that is genera] 
throughout the country. 

Mr. Parker. No: that is very limited. If the flight indoctrination 
of the ROTC, and I believe some of the ground services would use it, 
187 air units in colleges and flight se hools would be involved and pos 
sibly another 100 to 150 ground forces, ROTC units might use this 
plan. 

The CuarrMan. This is in addition to the ROTC program ? 

Mr. Parker. Yes, sir. 

The Cuarrman. Of course, they have the facilities. 

Mr. Parker. Yes,sir. Those are entirely different from the ROT 
Some of the ROTC boys, in order to determine while they are going 
through the book and theoretical training phases have gone out and 
out of their own pocket have had to pay for flying to find out whether 
they are acclimated to the air. We have maintained that a prescreen 
ing activity is necessary to determine right then and there in a few 
hours and by the use of a few economical planes whether that boy 
took to the air naturally and whether he would or would not m: 

a pilot. Any able civil instructor can determine in a few song ‘u 
man’s ability and reaction. 


The Cuarrman. And he can do that in a very cheap plane. 

Mr. Parker. Yes, sir. 

The CrarrMan. Are there any further questions? Thank you 
very much, Mr. Parker. 

The next witness will be Mr. William D. Kent, president for Flight 
Engineers’ International Association. 


STATEMENT OF WILLIAM D. KENT, PRESIDENT, FLIGHT 
ENGINEERS’ INTERNATIONAL ASSOCIATION 


Mr. Kenvr. My name is William D. Kent. My address is 290 Oli 
Country Road, Mineola, Long Island, N. Y. 1 appear here as pres 
dent of the Flight Engineers’ International Association, AFL, to give 
testimony on the views of our 1,500 flight engineers on Senate bill § S. 
2647. We appreciate the opportunity to be heard on this subje: 
We are a vitally interested party in any legislation having to do with 
the sound development, regulation, and future planning of civil avia 
tion in the United States. Our many members who help carry United 
States air commerce to all parts of the world are vitally concerned 
with such developments, foreign and overseas. 

I would like to digress here a moment to explain that the job of the 
flight engineer prior to flight-is to ascertain on behalf of the captain 
that the air plane is airw orthy, to do everything he can to keep it that 
way during the flight, and deliver to the pilots a normally functioning 
aircraft mechanically to manipulate the engineering controls as op 
posed to the flight controls being handled by the pilot and troubleshoot, 
diagnose in flight in order that when the airplane again returns to the 
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eround it will spend a minimum of its valuable time on the ground 
heing serviced prior to the next flight. 

ft is not our purpose here to either support or oppose the idea of 

ating a new Civil Aeronautics Authority and an Independent Air 

Safetv Board. We are not at all certain that United States air com 
merce, both domestic and foreign, cannot be soundly developed by 
sim ple revision of the present act and retention of the Civil Aero- 
nauties Board and the Civil Aeronautics Administration. While 
none of us is completely satisfied with the development of civil avia 
tion under the present statutes, there is a rather enviable record of 
safety and expansion of service under the present act. 

It is our view that as a very minimum the present act needs some 
revision. Whether the old act is revised or a new act is adopted the 
statute must reflect the latest state of the art and permit our domestic 
and foreign air travelers to reap the benefits of our advancing tech- 
nology. 

We would like to make the following comments by pages on the 
comparative print of S. 2647: 

Page 1: We heartily endorse the language of the purpose of the 
bill— 
to promote world leadership by the United States in aviation. 

Page 16, line 15: Under definition (7) “Airman,” we suggest that the 
definition be expanded to include the airmen whose use has become 
prominent since 1938 when the act was last written. These should 
nclude the flight engineer, flight radio operator, and flight navigator. 
An alternative way to cover the flight engineer would be to adopt into 
the act the language of the current Civil Air Regulations of the Civil 
Aeronautics Board, which call such airmen flight-crew members. 
The present Civil Air Regulation definition is as follows: 

Flight-crew member: A flight-crew member is a crew member assigned to duty 
on an airplane as a pilot or flight engineer. 

Also on this point, it is no longer strictly correct to list all flight-crew 
members as engaging— 


i the navigation of aircraft while underway. 


Page 16, line 18: We do not agree with the exception (i) exempting— 


individuals employed outside the United States. 


All United States flight-crew members on United States international 
carriers and dispatchers and ground employees are subject to tem- 
porary or permanent basing outside of the continental United States 
of America. To deny these United States citizens the same rights and 
protection as are afforded all other employees is pure discrimination. 
We feel strongly that all United States citizens carrying out the pur- 
poses of the act while based abroad in the service of United States air 
nen ‘rs should be covered by all provisions of the act. Of course, 

e do not propose that the act should cover the foreign national 
xubtioeh of a United States air carrier. 

Page 22: Under definition (25) we see no reason to delete the defi- 
nition of “Overseas air transportation” and “Foreign air transporta- 
tion.” These are realms of air commerce within the scope of the old 
act and the new act as proposed and should be defined to set forth the 
spheres of applicability of the act. 
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Page 23: The definition (32) “Private flyer” has the same problem 
for us as was mentioned in the definition of “airman” above. It should 
also recognize the existence of flight engineers, flight navigators, and 
flight radio operators in addition to pilots and copilots. We believe 
it best in this instance to spell out each class of airman, that is, pilot, 
copilot, flight engineer, and so forth. 

Page 27, line 18: Paragraph (g) must be very carefully worded so as 
to not permit of misinterpretation. The intrastate portion of the 
operations of an interstate, foreign, or overseas air carrier must not be 
subjected to State rules and exempt from the act where such intrastat 
operations are a part of interstate, foreign, or overseas operations. 

Page 28: The intent of substituting the words “civil aeronauti 
for “air commerce” and “air commerce” for “air transportation” 
not clear to us. We suggest that the words “air commerce and ai) 
transportation” cover the entire realm contemplated in the act. 

Page 29: We respectfully suggest to the committee that in you 
considerations on the makeup of the Board or Authority, consideratio 
be given to the idea of requiring a tripartite Board or Authority com 
posed of Government, industry, and labor members. The past success 
of such tripartite boards commends them to your consideration. 

Page 60, line 9: The Compliance With Labor Legislation section 
of the proposed act should be expanded to recognize the existence of 
flight engineers, flight navigators, and flight radio operators. The 
monthly maximum flight hours as specified for pilots and copilots are 
equally applicable to all flight crew members. At present and looking 
to the future, the old 85-hour monthly maximum flight-time limitation 
of 1934, which is still in the act, is too high. In light of present condi- 
tions and the foreseeable future a 75-hour monthly maximum of flight 
time for all flight crew members should be established in the act. 

The other working conditions and minimum rates of pay incorpo 
rated into the old act by reference to the May 10, 1934, decision 8° 
of the National Labor Board, are not appropriate to today’s operations 
or economy and should not be made applicable to the flight engineers 
or other flight crew members. 

Page 61, line 18: A new paragraph (6) should be added to the 
text of the proposed act to define a flight engineer, as follows: 

(6) the term “flight engineer” as used in this subsection shall mean an airman 
who is responsible while in flight or en route for the safe and efficient mechanical! 
functioning and airworthy condition of the aircraft and its components, in 
cluding recognition and correction of their malfunctioning, and for manipulation 
of its engineering controls and who is properly qualified to serve as and holds 
whatever currently effective airman’s certificate may be required of him author- 
izing him to serve as such flight engineer. 

Page 107: We favor the principle of title IV of the proposed act 
requiring the licensing of air contractors. 

Page 125, line 18: The full intent of the proviso is not clear to us. 
In our view there can be no double standard of safety for different 
operations of the same aircraft from the same airport on the same day. 
Whether airplanes carry all passengers, all cargo, or a combination of 
the two classes of payload, the safety level must be the same. As long 
as aircraft are flown by humans, human dignity requires that you 
accord to the single airman or line crew the same safety standards as 
are appropriate for a large load of passengers. People on the ground 
have a right to expect that all aircraft flown over their heads and 
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their property are equally to be trusted to stay aloft. All-cargo 
flights cannot be a higher maximum gross weight than all-passenger 
flights. 

Page 137, line 10: If an Independent Air Safety Board is to be 
created, we think that the language should permit any active flight- 
crew member to be considered for appointment as one of the members, 
in lieu of the restriction that he must be an airline pilot. We have 
hundreds of flight engineers who have flown as flight engineers over 
10,000 hours in the past 10 to 25 years. They should not be excluded 
from consideration for such an appointment. 

Page 219: We do not agree with the deletion of the old provision 
of title XIII, war-risk insurance, section 1303, insofar as that title 
might afford to flight-crew members insurance to cover loss of life or 
property under hazardous conditions. 

We are appreciative of this opportunity to present our views to 
the committee. 

The Cuatrman. Thank you very much. Are there any questions? 

Senator ScuorrreL. I have one question. Regarding the flight 
engineer, do you mean to have regulations written into this bill that 
would require a separate individual on these planes as a flight en- 
gineer in addition to the pilot and copilot 

Mr. Kenr. No; we think that matter could be properly handled 
in the future as in the past by the promulgation of regulations under 
the authority of the Board. We do have in existence today and since 
the Civil Aeronautics Act was written in 1938 these new classes of 
airmen. ‘They do need defining under the act but the requiring that 
such an individual be carried is a matter for regulation or authority 
and not be carried in the act. 

Senator ScnorrreL. That is what I wanted to have very clearly 
understood. 

Mr. Kent. I understood that that could be taken care of by admin- 
istration under the act. 

Senator Scuorerre.. Thank you. 

The Cuatrman. Are there any further questions? Do you have 
any questions, Senator Duff? 

Senator Durr. No questions. 

The CuamrMan. Do you have any questions, Senator Payne? 

Senator Payne. No questions. 

The CuHatrman. Do you have any questions, Senator Smathers? 

Senator Smaruers. No questions. 

The CuHatrman. Thank you again, Mr. Kent. 

The next witness will be Mr. George D. Riley, member, national 
legislative committee, American Federation of Labor. 


STATEMENT OF GEORGE D. RILEY, MEMBER, NATIONAL LEGISLA- 
TIVE COMMITTEE, AMERICAN FEDERATION OF LABOR 


Mr. Ritey. I will be extremely brief and say that for the purposes 
of covering matters in this field, the Flight Engineers’ International 
Association has the exclusive right to speak for us, and we endorse 
and approve the remarks which have been given to you this morning 
in that field. 


The Cuamman. Thank you very much, Mr. Riley. 
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We will now hear from Mr. J. B. Hartranft, Jr., president for 
Aircraft Owners & Pilots Association. 


STATEMENT OF J. B. HARTRANFT, JR., PRESIDENT, AIRCRAFT 
OWNERS AND PILOTS ASSOCIATION 


Mr. Harrranrr. My name is Joseph B. Hartranft, Jr. My address 
is 4644 East West Highway, Washington 14, D. C., P. O. Box 5960 
I am president of the Aircraft Owners and Pilots Association, and 
appear here today in their behalf. The association, national in scope. 
and commonly known as “AOPA,” has over 40,000 qualified, act; 
pilots, approximately 73 percent: of whom own their own aircraft, 
Our full-time staff of 43 serves the needs of the flying public much i: 
the manner the American Automobile Association serves the traveling 
public on the highways. 

Except for approximately 5 years military service with the United 
States Air Force, I have been on the AOPA staff since the organiza 
tion’s inception 15 years ago in 1939. During the war T was Secr 
tary of the Inter-Departmental Air Traffic Control Board whieh 
served as the coordinating agency for technical and operational prob 
lems between segments of military and civil air activities and, in 
addition, concerned itself with standardization of airways trafli 
control and operational problems. I am and have been for over » 
years an aircraft pilot and owner. 

AOPA is privileged to accept the invitation to appear and to present 
a viewpoint of the flying public and the users of general aircraft be 
fore this committee. 

It is respectfully requested that this association be permitted th 
opportunity of submitting such additional statements and reco: 
mendations as may be prompted by further study of this bill and a 
study of other testimony presented in connection with these hearings, 
the benefit of which has not been fully available to us prior to this 
time. 

The Cuatrman. The permission to make additional statements and 
recommendations Will be granted to you, Mr. Hartranft. 

Mr. Harrranrr. My comments concerning the bill will be presented 
in chronological order according to their order of appearance in 5. 
2647. 

May I first emphasize to the members of this committee the funda 
mental difference between the group I have the honor of representing 
today and the commercial air-carrier interests, whose testimony has, 
I understand, in the main already been presented before you. The 
latter group is composed of a relatively small number of corporate 
structures not widely spaced in States, whereas I represent specifically 
over 40,000 pilots who are representative of the 300,000 civil airmen, 
all individual citizens of the 48 States. : 

Each of these qualified pilots has a substantial financial interest in 
the welfare of civil aviation, is usually a well-informed and articulate 
citizen, often a major business leader in his community, and who in- 
dividually thinks he is the beginning and the end of Wilbur Wright's 
dream. : 

The Cuamman. How many licensed pilots are there in the United 
States today ? 
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Mr. Harrranrr. I am going to cover that in some detail, giving 
| reakdown between 1938 and today. 

The CuarrMAN. That is fine. 

Harrranrr. Their collective zeal can do great good or great 
arm, according to how this bill is handled, and these subjects have 
lready had widespread public debate before service clubs and other 
ocal groups finding a community of vigorous interest as members or 

potenti al members of the flying ‘public. I daresay most of you gen 
‘emen have already given expression of your interest in the problems 
a f this group, the counterpart of the motoring public, who fly 43 air 

planes for every domestic airliner in the air, and who outnumber 
airline pilots in the ratio of 52 to 1. 

S. 2647 proposes to combine the functions now divided between the 
CAA and the CAB into an independent agency within the structure 

the Commerce Department, with the exception of the function of 
cident investigation, which would be assigned to a newly created 
Air Safety Board. ‘This constitutes a drastic reorganization plan. 
It is wise always, as Senator McCarran now proposes, to stop occa- 
¢ sionally and take inventory and determine if the way of doing things 
as been bad, and if so to improve it. There is wisdom also in better- 
ing even a good position if the risks of change are calculated to be less 
than the expected increases in efficiency. 

Two questions therefore present themselves. First, has the past 
progress of civil aviation been good or bad under the present legisla- 
tion? Second, what measure shall we use in determining rate of 
progress ¢ 

Answering the second question first, the implements of our trade are 
airports, aircraft, and pilots and the statistics would indicate we have 
not done badly at all under the Civil Aeronautics Act of 1938. Let’s 
look at the box score between 1938 and January 1, 1953, which are the 
last figures available. 

Exclusive of military airports, which rose during that period from 
approximately 235 to a total of 336, there has been an increase in civil 
alrports of 3.572, a jump from 2.107 to 5,679. The airlines use ap- 
proximately 550 of these 5,679 airports from 705 to 1,858. 

What about pilots?) The CAA indicates an increase of astronomic 
proportions—from a total of 15,952 pilots in 1938, which included 842 
urline transport pilots, or a total of 573,595, including 10,898 airline 
transport pilots. In fairness, I would be prone to add that AOPA’s 
estimates of active pilots is considerably less than the almost 600,000 
stated by CAA due to the nature of the present airman’s certificate, 
py is a permanent license unless revoked. But even if we were to 

it the CAA figure by 50 percent, we would find an increase of 1,775 
oan 

The Cuamman. I talked to a man not long ago who had his first 
license in 1912 and he still takes his own plane off. He said they were 


going to revoke it unless he could get some doctor to get him a 
certifie ate. 


Mr. Hartrranrr. Our association recently was able to make available 
ife insurance which would cover general flying. Until that time 
we had no idea of the number of men and women over age 60 who are 
actively pursuing flying activities. 

The CHarmman. This man is far over 60. 
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Mr. Harrranrr. Thirdly, what of aircraft? In 1938 there was y 
total of 9,229 civil aircraft—280 of which were airline. In 1953, the 
CAA states 89,313 aircraft were registered, of which 64,000 were active 
and 1,567 were airline aircraft. 

In summary then, the increase in airports is 170 percent, the increase 
in pilots is 1,775 percent, and the increase in aircraft is 868 percent. 

If this measure of progress is sound, we feel that, while the proposed 
drastic reorganization may have merit, the evidence would not indi- 
cate that it 1s necessary. 

The CHatrman. Or that it has failed. 

Mr. Harrranrt. Or that it has failed; yes, sir. 

There are serious calculated risks in undertaking something new 
which must also be considered, including the tremendous slippage and 
upheaval which occurs wher any organization, Government or busi- 
ness, the size of CAA and CAB are realined and reorganized. The 
results of such calculated risks—whether the newly formed organiza- 
tion will, in fact, perform as its creators predict—is unfortunately 
often determinable only by post-mortem evaluation. 

We conclude that the objectives set forth by Senator McCarran in 
his bill can be met by the present organization with but slight change 
of emphasis and instrumentation. Those changes would probably 
be largely in the direction of returning the Civil Aeronautics Act of 
1936 more nearly to its orlignal form before some of its purposes 
were lost in the shuffle of subsequent amendments and Executive 
orders. 

If, however, in the wisdom of the committee, the basic changes pro- 
posed are to be incorporated into law then before delineating specific 
comments on each pertinent section we would make the following gen- 
eral comments. 

It has been fundamental and the Congress has affirmed and reaf 
firmed that the air space is free and shared by all users without dis- 
crimination. This is a traditional American heritage. Yet there are 
many instances when, in zealous pursuit of air-carrier problems, the 
perspective of total civil aviation can be lost and the rights, indeed 
the very existence of general aviation, can be inadvertently ignored 
or abandoned. 

There are evidences within the proposed act of such flaws and it 
would be my purpose in delineating our comments to focus largely 
upon these points. 

In the United States are operated more nonairline civil aircraft 
than all the countries of the world combined. Nowhere else in the 
world is there the same freedom of the air which has permitted thi 
great air strength to be born and to thrive—totally self-sufficient, and 
in addition to the peacetime utility and purpose it provides—no- 
where in the world is there a comparable second line of reserve in the 
form of pilots’ skills, aireraft, production facilities, and the network 
of civil airports, shops, and technical training schools which this non 
airline group fills and perpetuates. 

The records of this committee and the testimony presented by both 
military and industry members during periods of great historic mo- 
ment preserve indelibly on the record some of the great shortcomings 
of past planning. Even the military has occasionally been forget- 
ful or unappreciative of these great assets at its disposal. 
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One example is the record of military testimony before committees 
of the Congress as to the nonessentiality of civil aviation facilities, 
the aircré aft, the airmen, and the civilian training programs conducted 
by individual small-business enterprises loc: ated strategically around 
some 5,000 airports of this country. 

Yet when the chips were down, almost overnight the civilian pilot 
training program (CPTP) which the military had totally ignored 
ind even officially discouraged, was converted by name to the war 
training service program and, m: igically, the very same facilities and 
the same instructors and the same aire aft became not only essential 
but priority No. 1 in the war effort. 

27,000 CPT trainees went to active duty and Army Reserve in the 
\ir Force, according to figures from the Air Force; 25,000 became 
Army cadets, 17,000 became Navy cadets, 9,000 became Army in 
tructors or contract instructors, 1,000 went to airlines, 250 became 
test pilots; 2,000 were women, many of whom served in the aviation 

field, both civil and military. 

This, gentlemen, is a commendable record and it does not even 
consider the thousands of experienced civilian pilots already licensed 
who, like the minutemen, easily and quickly applied their skills i 
the national defense. 

When the necessity was there Mr. Average Citizen pilot found his 
place ferrying multiengine bombers from factor to militar y establish- 
ment, towing gunnery targets, and performing antisubmarine patrols 
along our coasts, thereby freeing for combat service preciously needed 
men and equipment. 

The Cuarrman. How many were there in that Civil Air Patrol? 

Mr. Harrranrr. The Civil Air Patrol squadron allocation during 
the war for antisubmarine patrol work on a east coast, as | remember, 
numbered approximately 20 squadrons. I do not profess to have re- 

tained the figures of sufficient accuracy to be used, but I shall be glad 
to arange a submission of those figures to he committee. 

The CHarrMan. | remember they came out to Ohio and took our 
State head of the aviation department, Earl Johnson, and made “my 
the head of it and he was killed on the day he was promoted to brig 
dier general. I was interested in that because of the personal con- 
nection with it. 

Senator Payne. There was a fairly substantial number. 

The Cuamrman. Oh, yes, I know they had a fairly good number in 
the State of Maine also. 

Mr. Hartranrt. I would like to supply that figure for the record 
if I might. 

The Cuatrman. I wish you would, please. 

Mr. Harrranrr. I think the Civil Air Patrol has submitted each 
year to the Congress a rather extensive report upon its activities. I 

shall be glad to provide that information. 

(Number of personnel involved in Civil Air Patrol follow 5 
AIRCRAFT OWNERS AND PILOTS ASSOCIATION, 

Washington, D. C., April 29, 1954. 
Hon. JoHN W. BrIcKER, 


Senate Office Building, 
Washington, D. C. 


My Dear SENATOR Bricker: During my testimony before the Interstate and 
Foreign Commerce Committee you requested that I obtain information for you 
oa erning the extent of Civil Air Patrol activity during the recent war which 

lated to antisubmarine work. 
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I am advised by a member of my staff who researched this item, depend), 
primarily upon the information obtainable from CAP headquarters, that t 
were 21 submarine patrol bases activated during the war, having an averagy 
20-25 pilots per base. 

Some of these bases operated as long as 18 months, during which 24 m 
air-miles were flown over water in submarine patrol work; 173 submarines 
spotted, and 57 were actually bombed by these CAP volunteers ; 26 CAP mei 
lost their lives in this work. The action terminated on August 31, 1943 

Statement was also made to us that “at one time during the war there wer, 
120,000 men involved in antisubmarine work.” Since there were roughly betwee 
400 and 500 pilots involved, I cannot account for the allocation of the 
personnel, and this point was not elaborated upon. 

Cordially, 


J. B. HARTRAN?FT, President 

Mr. Harrranrr. Great Britain found that women pilots, in spit 
of military opinion to the contrary, were entirely competent and su 
cessfully ferried British bombers and fighters. Indeed we learned 
much from this; even that “substandard” pilots—pilots with physica 
deficiencies—often made the safest pilots for the simple reason that 
they were continuously aware of their deficiencies and more closel) 
cuarded their activities as a result. 

These lessons are quickly lost however and there is widespread 
evidence even today of the same military disinterest and disregard in 
the national defense potential which the present 64,000 civil aircraft, 
the 300,000 civlian pilots, the 5,000 civil nonairline airports and th 
countless numbers of schools, shops, and training schools provide 
This legislation must specifically recognize, encourage, and protect 
for the welfare of the Nation these truths of what constitutes the total 
air commerce and the total airpower of this Nation. 

Let us not also forget that all air commerce including the great 
airlines themselves sprung originally from the seed of general aviatio1 
and, what is more important, that it is the spring from which this 
industry still thrives. By way of personal citation I can mentio1 
that over a dozen airline captains flying the airliners of today received 
their original flight training from me whilst I was a student at a 
university whose faculty permitted the establishment of a college 
flying club in the early 1930's. 

The CuatrMan. What school was that? 

Mr. Harrranrr. The University of Pennsylvania. I might say 
that Kenyon College, I had the pleasure many times as I was the 
president of Intercollegiate Flying Club of which Kenyon College 
was a member. I recall another young man’s interest was captured 
by the “private flying” activities of that student group. In fact it 
overwhelmed his engineering aspirations. His name is Piasecki. 

Multiply this patter across the length and breadth of this land and 
you can account for the ingenuity and the stamina which character- 
izes our world aviation leadership. 

Gentlemen, destroy this by either inattention or by careless over- 
regulation and you have not only damaged the future of all air 
transportation, but dealt a serious blow to military aviation as well. 

And now specifically to chapter and verse of proposed legislation : 

Title I, section 101 (2)—Air carrier: Inevitably confusion will 
arise over the lack of clear definition in this section. The categories 
of “regular air carrier” and “irregular air carrier” raise basic ques- 
tions concerning, for example, the status of air-taxi operator who 
may operate a shuttle service between LaGuardia, Newark, and Idle- 
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| Airports. Since I am advised approximately 1,500 certificates 
ries ane \Xi service, involving approximately 4,500 aircraft, are in 
volved in this category—four times as many aircraft as the total of 
domestic air-carrier aircraft—the need of realistic definitions to 
properly classify this and other major segments of air operations 1s 
obvious. 

The CuarrMan. Is that in the helicopter service alone / 

Mr. Harrranrr. No, air-taxi service using largely single-engine, 
four-place aircraft. 

Task Group C of the Air Transport Mobilization Survey, of which 
| was a member, in its report devoted exclusively to industrial, busi 
ness, and agricultural flying, found, 3 years ago, in its report to the 
President, that there were 10, 500 aircraft of the civil non-air-carrier 
fleet used as farm machines in spraying, seeding, and fertilizing and 
as a transport vehicle for farmers and rangers; that 8,000 aircraft are 
owned and used daily by United States corporations; and that about 
7.500 other non-company-owned aircraft are owned and used by busi 
ness executives. This same report, drafted by a competent coalition 
of military, Government, and industry representatives, after ex 
haustive study, found that about 88 percent of the active civil non 
air-carrier fleet are engaged in operations essential to the national 
economy, and that about 12 percent of this fleet are engaged in pleasure 
flying of a nature which would be presumed to be covered by the 
delineation in 8. 2647 of “private flyer.” 

The CHarMan. Could a copy of that report be made available f 
the committee’s files ? 

Mr. Harrranrr. I will be glad to provide a copy of that report, s 

The CHAIRMAN. It is not classified: is it 4 

Mr. Harrranrt. It is restricted. 

The CHarrMan. The committee will make the report a part of the 
files but not a part of the record. 

Mr. Harrranrr. It is therefore recommended in connection with 
section 101 (2), (8), (4), and (7) and later in (32), which is the 
private flyer definition, that S. 2647 be amended by the insertion of 
appropriate language to delineate the true nature of the non-air- 
carrier activity of the Nation. The words “private flyer” as used i1 
101 (32) and later with respect to section 103 (b), like the dodo bird, 
is largely an extinct term or one which relates to such an infinitesimal 
small amount of flying activity as to not warrant the attention given 
to it. On the other hand, the great industrial, business, and agricul 

tural flying activity which is the core and heart of the non-air-carrie1 
aviation picture is totally absent. What portions of economic regu 
latory provisions which would apply to this group become grave 
coe of dispute i in the absence of language recognizing and de 
ieating these import: int and essential activities. 

" Séction 101 (3)—Definition of Air Commerce, skirts the real need 
for defining once and for all the nature of the navigable air - ang 

Attempts to define this by refe rence to civil airways or by use of 1 
term “interstate commerce” leave important and devastating gaps in 
the basie law. This, in my opinion, presents a problem of no less 
import to air carriers than it does for the other users of the airspace 

Off- airways traffic; that is, air-carrier traffic not conducted within 
civil airways, is, I am informed, increasing with some 40,000 miles o} 
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airline routes now falling into that category. New techniques used 


in weather flying, known as “pressure pattern flying,” together with 
the multiple-direction courses of the new navigational aids—such as 
the omnidirectional range—have all but outmoded the old concept of 
civil airways. 

While it may be argued that the navigable airspace cannot be fully 
delineated in a congressional instrument due to questions of constit)i 
tionality, the industry is today—and has for some time—been labor- 
ing under the problems of what does and does not constitute navigable 
airspace. Most of industry agrees that the complete airspace wil] 
ultimately be designated as navigable airspace. 

The problem of television towers penetrating their dangerous spears 
into the airspace at altitudes of 1,000 feet or more—clearly a major 
menace to air navigation if not wisely located and appropriately 
marked—the problem of protecting airport approaches, and, indeed, 
the basic question as to the right of a regulatory agency to prescribe 
the conduct of flight below 500 feet are just a few of the contemporary 
issues biting at the heels of the industry and requiring exact definition 
of what constitutes the navigable airspace. 

I suggest that the general concepts which have, through statutory 
law and court decisions, molded the exactness of “navigable water- 
ways” be set forth in crystal-clear language in S. 2647 as applying 
with equal facility to navigable airways. Without belaboring this 
point, I should like to quote briefly from an extract decision of 1877 
concerning navigable waterways in the case of Daniel Ball vy. U. 8. 
(77 U.S. 557): 

Those rivers must be regarded as navigable rivers in law which are navigable 
in fact, and they are navigable in fact when they are used or are susceptible of 
being used in their ordinary condition as waterways for commerce over which 
trade and travel are or may be conducted in the customary modes of trade and 
travel on water. 

In air navigation, even more than water navigation, the inherent 
uature of flight is such that an airman does not and cannot know 
when he has left one State and entered another. Unfortunately, 
nature did not in any fashion mark the landscape with telltale lines, 
except for a scattering of rivers and coastlines particularly marking 
a few such boundaries. 

In addition to the well-founded marine concepts, there is ample 
aviation law which should support specific congressional delineation 
of the navigable airspace. 1e Drumm case ((May 1, 1944) 55 F. 
Supp. 151), upon which is based much of the current regulatory con- 
cepts concerning air navigation—and with which we agree—held that 
the Federal Government had preempted that airspace. A resident of 
the State of Nevada contended that he flew his aircraft wholly within 


the confines of his home State; that he neither crossed State lines nor 


yenetrated into the airspace officially designated as civil airways. 
The courts held, however, that the moment he left the ground and 
became airborne he thereby had commingled his vehicle into the flow 
of interstate commerce and was therefore a part of such commerce, 
requiring that he submit himself to a Federal examination as a pilot 
and licensing, and, similarly, his aircraft to the requirements of 


Federal registration and airworthiness certification. There are other 


decisions of a similar nature. 
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In view of these circumstances, it is our strongest recommendation 
that the language of S. 2647 set forth the true condition of flight by 
aircraft in the airspace, and that it be declared flatly and without 
equivocation that the airspace over the United States is in its entirety 
navigable airspace, and as such falls wihin the exclusive purview of 
the Federal Government with respect to safety regulation, the licens- 
ing of airmen and aircraft, and all subjects logically related thereto. 

Incidentally, this concept seems almost adequately covered in sec- 
tion 104 with respect to foreign aircraft. Extension of this concept 
to similarly cover domestic aircraft seems therefore totally logical. 

This is a strong position which we recommend after years of careful 
study and observation. It should not be confused with the commend- 
able efforts now being made to decentralize various aspects of the Fed- 
eral Government and to return to the States those functions which 
can and should be administered from the State level. It is our belief 
that the operation of aircraft in the navigable airspace is a unique 
problem which cannot be solved by designating any part of this re- 
sponsibility to the States without jeopardizing air safety and ham- 
stringing the health and growth of the industry. 

For this reason, we would recommend deletion of section 102 (g) 
and section 105 in its entirety. 

Section 101 and other parts of the legislation have substituted the 
word “airport” for the term “landing area” and have also deleted 
from mention emergency fields. We fail to grasp the significance of 
this change, and in the absence of a compelling reason, recommend 
reinstatement of the old terminology, which will have the advantage 
of bringing consistency to the intent and meaning of those sections 
of the act applying to civil airways and facilities, the protection of 
public use of airports, and the national airport development program. 

While great debate has existed with respect to the merit or undesir- 
ability of continuing certain types of aids to air navigation, it is 
earnestly believed that emergency landing fields at certain strategic 
points serve the public safety in such high and indisputable purpose 
that they should be included within the act. Experience is clear that 
saving lives and equipment has more than justified the small sums 
expended to maintain these safety havens. 

Under the Federal Act (60 Stat. 170, sec. 2), there is delineated, 
in addition to acquisition of land, the right of easement through or 
other interest in airspace, which is necessary to prevent the erection 
of unacceptable hazards to air navigation within areas adjacent to 
airports and normally utilized in the ascent or descent of aircraft to 
such airports. Specific mention of easement should be included in 
the new bill if it is not already incorporated in pending amendments. 
Use of easements is orderly planning and often can obviate the neces- 
ity of condemnation proceedings as a later remedy. 

Section 102—Declaration of Policy: It would seem appropriate in 
the declaration of policy that specific mention be made of civil opera- 
tions of a nonairline nature commensurate with the place this exten- 
sive industry occupies in the framework of United States airpower. 
We know that Senator McCarran’s interest and the interest of this 
committee is very genuine in seeing that all segments of aviation are 
to receive encouragement and recognition, as well as necessary regula- 
tion by the Government. We recommend specifically the insertion 
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of a paragr mse which would delineate the field of general ay 
including in part the categories of aircraft normally used fo) 
comes 


tee to re coe the orclile m of ame eo concerning air carrier, ai) 
contractor, and private flyer by defining air carrier and air cont: 
to the further extent that such operations would involve operation oj 
aircraft in excess of 12,500 pounds maximum gross takeoff o 
that an additional category be established which might be known 
general aviation services, including therein commercial for-hire a) 
noncommercial aircraft up to 12,500 pounds maximum gross takeoff 
weight, and that the general aviation services, as in the case of ¢] 
private flyer, would be exempt from all regulatory provisions excep 
those pertaining to matters of safety. We believe there may be : 
in such a solution. 
Section 104-5: We unite most vigorously with the position long 
held by the air carrier industry in the nec essity for the Federal Gov 
ernment alone to regulate in the field of aviation safety. 
While the certification of airmen and aircraft have been purs ed 
under the Civil Aeronautics Act of 1938, under the general concept 
of Federal preemption of these rights, there has been considerabl 
misunderstanding and slippage, largely in the direction of diverting 
to the individual States certain powers for regulation and enforce 
ment. This is assuredly a rocky road to utter and complete chaos 
There should be no possibility of conflict between jurisdiction 
specting —- air-traffic rules to be followed, the designation of air 
navigation facilities and the rules by which they shall be used, 
the compentecy or standards for aircraft or airmen. 
The helpless tangle of conflicting State regulations with respect t 
motor vehicles is well known. The inability of the States to agre 
upon uniform laws with respect to basic rules of the road, arm signals 
for turns, speed limits, ete., is well known. This must never be pet 
mitted to be repeated in the aviation industry. 
Title II, section 201: The field of aviation and electronics 
of the most highly specialized and technical fields of actitivity in 1 
business world today. Honest and competent administration 
regulation requires that the men appointed to our top positions 
civil agencies be well rounded in their knowledge of the business 
and activity they shepherd. In the past, one of the industry's prob- 
lems has been the appointment of men into responsible positions w! 
knew little or nothing about civil aviation. While we have no sp 
cifie language to suggest, we feel that the stipulations as to qua 
tions of the seven members of the proposed Civil Aérdhautic: : A 
thority are not exact enough and should spell out certain minin 
aviation experience. 
Section 204 (b): In addition to the provision for the Authorit 
to cooperate with States and political subdivisions, we believe then 
: merit in providing within this legislation some formal] velic'e 
by which coordination of civil-aviation programs can be accomplished 
with the civil-aviation industry. And I believe this is a recommenda 
tion that may not have been made before in connection with thi er 
type of legislation. a 
It is generally recognized, I believe, that all of the eee mnt in- 
dustry groupings have in existence responsible trade associations 


} 
rit 
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se representatives are, for the main, primarily available in the 
n’s Capital. 
ym time to time special committees are ap] pointe d which include 
try representation selected largely from or designated by these 
associations. 
ere now exists an overabundance of committees, panels, and task 
es piled one upon the other and engaged in considering various 
ts of civil aviation problems. The overlap and the w: 
power for both industry and Government is tremendous. 
tion of the Air Coordinating Committee (ACC) has provided sor 
tion to unify a working team of Government and civil industry, 
this falls far short by reason of its modus operandi, giving actual 
ting rights to Government and military exclusively, and merely 
courtesy rights to industry. The Radio Technical Commission for 
Aeron: uties (RTCA) probably comes closest to portraying the best 
means of obtaining indiget ry and Government liaison, but its activities 
ire restricted to a single phase of operation. 

We would propose that the legislation here considered provide for 
the establishment of a single permanent industry group which would 
be advisory to the Authority, and which would be composed of such 
credited representatives, nominated by industry, as might from 
time to time be acceptable to the Authority. 

Such an organization, in fact, exists and functions as a coordinating 
group between the various industry segments. It is known as the 
Conference of National Aviation Organizations. I have the privi 
lege this year of being its chairman under a rotating system of an- 

nual elections. This group is at present composed of the following 
associations : 

Aerial Applicators Association, Aeronautical Training Society, Air 
Transport Association of America, Aircraft Industries Association 
of America, Aircraft Owners & Pilots Association, Airport Operators 
Council, American Association of Airport Executives, Aviation Dis- 
tributors & Manufacturers Association, National oe autic Associa- 
tion, National Association of State Aviation Officials, National Avia- 
tion Trades Association, National Business Aircraft Association, 
National Flying Farmers Association, Soaring Society of America, 
Transport Air Group, Ine. 

Any bona fide amateur organization, national in scope, is eligible to 
join the conference. 

\ctually, many of these association representatives have appeared 
before this committee testifying on various as pects of this legislation. 
iv rmanent advisory group to the Authority thus might be composed 

f from 8 to 15 national associations. This number, large enough 
to give fair representation to all segments of the industry, would also 
be small enough to be workable. 

Section 207 (a) : It is urged that this section be amended by adding 
a phrase at the end of the first sentence to indicate the desire to facili- 
tate air navigation under visual as well as instrument flight rule 
conditions, 

We note also that the current author ity of the Administrator to use 
condemn: ation proceedings for acquisition of airports has been pro- 
ibited. Being unfamiliar with the arguments which have compelled 
this chs ange, we would comment merely that the need for airports at 
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close-in locations to serve the convenience of the flying public be 
more difficult from year to year, and the abandonment of this 
may, in the absence of compelling reasons, be untimely since its fi 
need may be even greater than past performance may have indi 

Section 207 (a) (2): This states that the Authority is authoriz 
to chart civil airways and arrange for the publication of maps of sucl 
airways, utilizing the facilities ‘and assistance of existing agenci 
the Government as far as practical. 

For some years the problem of publishing charts and aeronautiec i: 
formation has proved to be a beanbag between the Coast and Geodeti 
Survey and the Civil Aeronautics Administration. This has resulted 
in great duplication and considerable and unnecessary interagenc\ 
strife, which could easily be — by a more careful wording of 
the provisions of this legislation. I do not feel qualified at this tim 
to recommend specifics of prime interest. This undoubtedly will re 
ceive the study of your staff before such determination is made. It 
obvious, however, that the Coast and Geodetic Survey maintains a 
competent staff of topographers and heavy presses for the purposes 
of providing charts both for the aeron: autical services as we M1 as th 
marine services and other users of maps and charts. I have not be 
convinced that there have existed peculiarities or exigencies which 
would warrant duplication of cartographic personnel and allied mer 
and machines within the CAA organization to serve this need 
might be suggested by the present language of this bill. Deletion of 
the phrase “as far as practical” in the first sentence of this paragraph 
would certainly be warranted, and additional strengthening might 
also be required. 

The CuAtrman. Mr. Hartranft, could you come back next Tues- 
day and continue your statement ? 

Mr. Harrranrr. Yes, I would be glad to. I am a little 
the halfway point. 

The CuHArrMAN. Would it be possible for you to do so without 
convenience ? 

Mr. Harrranrt. I have some rather pertinent comments about 
the Air Safety Board. 

The CHairMAN. We want them because your testimony has been 
very helpful and very encouraging, I might say. 

At this point I will insert several letters in the record, 

(The letters referred to are as follows :) 


iS 


AIRCRAFT OWNERS AND PILOTS ASSOCIATION 
Washington 14, D. C., March 10, 1954 
Senator JoHN W. Bricker, 
Chairman, Senate Commerce Committee, 
United States Senate, Washington 25, D. C. 

DEAR SENATOR BRICKER: Our organization represents one of the largest 
ments of civil aviation in the United States. We are frequently referred to as 
“The Motor Club of the Air,” which should quickly give you an idea as to our 
make up and type of operation. We currently have some 40,000 active mem 
bers, all of whom are either pilots, plane owners, or both. 

Virtually all of civil aviation today is being seriously threatened by in 
creasing hazards because of an arbitrary policy of the Civil Aeronautics Admi 
istration. Their present economy cuts, while they have greatly aggravated this 
situation, have not been directly responsible for its existence. The CAA has 
long contended that all of the various aviation safety aids they have instalicd 
and maintained throughout the years on our entire airways system (such 4 
radio ranges, beacons, communications stations, control towers, and various 
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safety facilities of a comparable nature) are being maintained excl 
for the use of those aircraft flying under instrument conditions. 

At the present time the CAA is, in our opinion, greatly increasing the hazards 
¢ everyday flying by taking steps in connection with its economy program that 

: predicated solely on the arbitarary concept that these facilities exist only 

nstrument flying. As your probably know, only about 10 percent of all the 

ng done in the entire country is done on instruments; the remaining 90 per- 

ent, which obviously is the vast majority of all United States flying, is done 
contact. 

We have asked the CAA many times to show us clear evidence of their con 
tention that this very arbitrary and narrow discrimination actually is, as they 
contend, the intent of Congress. Is it in reality the intent of Congress to turn 
over the entire vast airways system in the United States to (1) the scheduled 

rlines, (2) the military, and (3) a very small minority of other civil aircraft? 

this is no more the case than it would be to contend that the 
entire Federal highway system was designed primarily for the use of the bus 
and truck lines. 

This whole matter is taking on increasingly dangerous proportions these days 
because the CAA—sticking to the concept that they are only concerned with 
instrument flying—is cutting out facilities that have already increased the 
dangers of civil flying in the United States. 

We think this is a very serious matter, one which should be given the most 
earnest and exhaustive study by your committee. 
will be greatly appreciated. 

Cordially, 


Any help you can give us 


Max KARANT, 
Assistant General Manager. 


Arr TRANSPORT ASSOCIATION OF AMERICA, 
Washington 6, D. C., April 5, 1954. 
Hon. Jonn W. BRICKER, 
United States Senate, Washington, D. C. 


Dear SENATOR BRICKER: We wish to thank you for the opportunity to comment 
on the Aircraft Owners & Pilots Association letter, dated March 10, 1954, which 
accompanied your letter of March 22. 

To answer directiy the point raised in your letter concerning the provision 
of air-navigation facilities, it is basically correct that radio-navigation facilities 
are provided to serve primarily those flights which require such aids in order to 
actually operate, namely, instrument flights. We assume that this concept was 
also that of the Congress, since the Civil Aeronautics Administration’s request 


for funds has been based on that concept and funds must have been approved 
on that basis. 
1] 


ll flying in this Nation is basically governed by either of two sets of rules. 
The visual flight rules (VFR) are specifically designed for flights which are to 
be conducted in good weather conditions allowing the pilot to actually see where 
he is going, as well as seeing other traffic in the air. Simply put, it is the theory 
of “see and be seen,” and the visual flight rules of the Civil Air Regulations 
take this clearly into account. Not only is this type of operation limited to 
weather conditions which will permit this, but rules and regulations governing 
the aircraft itself require only a basic minimum amount of equipment, and 
nothing in the way of airborne electronic communication or radio-navigational 
equipment. Likewise, regulations governing the pilot certification and his dem- 
onstration of ability do not in any way require any special skills in the use of 
electronic aids or radio navigation equipment. His demonstration of ability 
lecessary for licensing includes only that which is necessary under this theory 
of “see and be seen.” In addition to the requirement that he demonstrate ability 
0 properly handle the aircraft, the VFR pilot is required to demonstrate 
certain ability to navigate visually by reference to landmarks and terrain, using 
the appropriate charts which are made available to him by the Federal Govern- 


ment for this purpose. Mr. Karant’s letter terms this type of flying “contact 
flying.” 


t 


On the other hand, flight which is conducted in weather conditions not suitable 
for visual flying is governed by the instrument flight rules (IFR). In contrast 
to the visual flight rules, the instrument flight rules are predicated on the 
basis that aireraft will be operating in weather conditions which will not 
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permit the pilot to navigate by visual reference to landmarks and 1 
operating in weather conditions which will not permit the pilot to se 
traffic and to initiate action to avoid other aircraft flying in like condit 
Consequently, the instrument flight rules provide for more complex pro 
to be utilized while making use of various type radio aids to air na 
communications facilities, ete. Further, the aircraft which will be uti 
instrument operation is required by law to be equipped with certain ek 
and navigation equipment. In addition, the instrument pilot is requ 
demonstrate certain specialized skills in the use of these devices 
navigation system prior to receiving a rating to operate in instrument weat 

These two different concepts of flight operations stem directly from dit 
types of weather conditions. VFR flying can be done in good weather wit] 
the requirement for elaborate airborne and ground aid systems. IFR fly 
requires direct assistance from the ground in order to accomplish the necess 
navigation and safety of flight in the form of traffic control. 

AOPA’s statement that all of the various aviation safety aids provided by 
the Civil Aeronautics Administration are intended exclusively for use of those 
aircraft flying under instrument conditions is capable of producing serious 
misunderstanding. Ground aids are provided on the basis of the type of operation 
they serve. Facilities such as rotating beacon lights along our airways and even 
air traffic control towers are primarily concerned with the visual type of opera- 
tion. Where possible, control towers render an additional service to aircraft 
operating under the instrument flight rules, but most certainly are not limited 
to those aircraft. 

While Mr. Karant appears genuinely concerned for the safety of flight accruing 
from the use of the various aids to navigation and radio communications pro- 
vided as a part of the Federal airways system, he fails to point out that air. 
craft engaged in visual operations need not be equipped in any way to utilize 
these facilities. There is no requirement that these aircraft be equipped with 
any navigation receivers, or radio equipment of any sort. In fact, AOPA has 
steadfastly opposed any procedures or practices which might enhance safety by 
requiring use of these various facilities by aircraft flying visually. 

Many years ago it became obvious that a more modern and flexible radio 
navigation system capable of operating on static-free radio frequencies was 
necessary. Such a system is now in the process of being provided by CAA in 
the form of the VHF omnidirectional range, commonly termed “VOR.” A nation- 
wide system of VOR airways is being implemented to replace the older type 
low-frequency radio range and airway system. Quite naturally, it is logical 
that the old system be retired from service on an orderly and systematic basis 
as it is replaced by the new VOR. Unfortunately, many users of the airways 
who are not adequately equipped to make use of the newer system have opposed 
decommissioning of the old system and CAA is now faced with operation and 
maintenance of two separate systems of navigation where one complete system 
could suffice. 

AOPA has been prominent among those objecting to the decommissioning 
of the old navigation system, claiming that it was required for use in visual 
operations and more particularly for flights comparatively close to the ground. 
As pointed out above, it is not required for visual operations, although it may 
be a desirable feature to those who are equipped to use it. The airlines also 
engage in visual flying at times, because (a) the airways and air traffic con- 
trol system on some of the heavily traveled routes are not geared to handle 
the volume of traffic, and (b) the airlines have a substantial number of routes 
on which navigation ground aids are not available. In the latter case the 
airline is limited to visual type operations. Though we well appreciate the 
advantages to be gained from the use of these aids in visual flights, we recog- 
nize the essential difference between that which is desirable and that which is 
required. 

The AOPA asks if it is in reality the intent of Congress to turn over the 
entire system of Federal airways to the scheduled airlines, the military and 
a very small minority of other civil aircraft. AOPA also answers this quer 
tion by stating that this is no more the case than it would be to contend that 
the entire Federal highway system should be turned over to certain individ lual 
forms of surface transportation. We believe the question is properly answe! ed 
by the AOPA itself. Any user of the Federal airways system, including the 
airlines, will vouch for the fact that the system does not provide for excl: 
sive use by any one segment of aviation and all effort in this regard is © 
provide a common system available and suitable to the needs of all. 
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In conclusion, navigation aids are provided for instrument flight rule opera 

ns and the users are required to have the complementing electronic air 
orne equipment. Visual flights do not need such ground aids, though they 
ere beneficial, and naturally there is no requirement for electronic airborne 
equipment. If all users of the airspace during visual flight conditions will 
accept airborne navigation and communication equipment as a requirement to 
fly VFR, then the AOPA has a point. The complementing ground equipment 
must be provided. 

Sincerely, 
Eart D. JOHNSON, 
President. 


DEPARTMENT OF COMMERCE, 
Crviir AERONAUTICS ADMINISTRATION, 
Washington, April 9, 1954. 
Hon. Joun M. Bricker, 
United States Senate, Washington, D. C. 

Dear SENATOR BricKER: Thank you for giving me the opportunity to com- 
ment on the letter of March 10, 1954, of Mr. Max Karant, assistant general 
manager, Aircraft Owners and Pilots Association. Mr. Karant claims that 
the Civil Aeronautics Administration has contended that air navigation aids 
installed and maintained on the civil airways system are being maintained 
exclusively for the use of aircraft flying under instrument conditions and that 
this is the intent of Congress. 

The Civil Aeronautics Administration does not claim that the establishment 
and operation of air navigation facilities by the Federal Government is exclu- 
sively for the benefit of aircraft flying under instrument conditions or that 
the Congress so intended. The Civil Aeronautics Act of 1938, as amended, 
vested in the Administrator responsibility for designating civil airways and 
implementing them with such navigation aids as may be necessary to provide 

dio for the safe and rapid movement of aircraft. Such facilities are intended to 
vas aid flying under all conditions, visual, marginal, and instrument; and to serve 
in all categories of operations, military, commercial, and private. 

On- Obviously it is not feasible economically to provide facilities at each point 
ype having aeronautical activities. We have, therefore, allocated our funds in the 
‘cal pul interest in such a way as to provide the greatest benefit to the general 
isis iblie. These allocations are not made arbitrarily, but take into considera- 
avs tion the requirements of all types of air operations, under the most critical 
sed conditions and at the most congested places. There is attached a discussion 
und of the Federal airways system which covers in more detail than is possible in 
tem a letter our program and the thinking behind it. 

I trust that the above will serve to clarify the responsibilities of the Civil 
ing Aeronautics Administration in providing air navigation aids and the principles 
ual governing the implementation of such programs. 

; I shall be pleased to provide such further information as you may need upon 
nay your request. 
also Sincerely yours, 
F. B. Lee, 


Administrator of Civil Aeronautics. 
A DISCUSSION OF THE FEDERAL AIRWAYS SYSTEM 


PURPOSE 


This is in response to the interest shown by you who are concerned with the 
Welfare of civil aviation in current programs relating to the Federal airways 


system. We believe that you want fuller information as to the purpose of these 


programs, what they are, and how they affect you. We believe also that you are 
entitled to know why we are going about this business in the way we are. We 
are, therefore, glad to go to some length in giving the reasons for the overall 
programs and then discussing their individual parts. 

The purposes of the programs of readjustments in the Federal airways system 
are to provide and to put to greater use, new and improved aids to air navigation 
and traffic control; to maintain Federal airway facilities and services which are 
essential to the safe and orderly flow of interstate air traffic; and to accomplish 
these ends at the least possible cost to you as a taxpayer. 
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PROGRAMS 


New and improved aids are necessitated by the needs of a growing air 
nationally. Our establishment programs have included the very-high-freqy 
(VHF) radio range system, airport surveillance radar, instrument landing 
tems, precision approach radar, high intensity approach lights, and additiona! 
port control towers. 

Economies are being sought, in general, through reduction in personnel in the 
headquarters offices of the CAA regions and in Washington; more efficient op 
tions ; and discontinuance of facilities which are demonstrated to be no 
essential to the purposes of the Federal airways system. In facilities, expe 
are being reduced in communications airport traffic control, standby power 
and the radio range system. 


PARTICIPATION IN PROGRAMS 


The facilities which we are putting in, are components of the civil-m 
common system of air navigation, communication and traffic control, famili 
known as the common system. The common system has been developed fro) 
recommendations of the Radio Technical Commission for Aeronautics, mad 
1948, for a system to assure safe control of a post-World War II air traffic, w) 
was fast making the existing Federal airways system inadequate. 

The common system represents mutual work, agreement, and accepta: 
the members of RTCA, which include the governmental aviation agencies 
representative private groups, such as the Aircraft Owners and Pilots Ass 
tion, Airline Pilots Association, National Business Aircraft Association, an 
Air Transport Association. As we have set about installing the common syst 
for your use, we have maintained contact with those concerned as closel) 
possible. Here then is a system for everybody to fly the airways on instrumer 
and many have equipped to use it as it nears completion. 


EFFECTS OF AIRWAY READJUSTMENTS 


Increase in the number and kinds of improved aids will enhance safety and 
facilitate navigation and traffic flow. Reduction in the number of certain ot 
facilities does not represent impairment of the Federal airways system, for | 
reason that essential services can be maintained without those selected to 
removed from service. 

High standards of safety are to continue of first consideration in our planning, 
but it is true that loss of Civil Aeronautics Administration services will 
inconvenience in some communities and in some aircraft operations. A 
the capabilities and limitations of the CAA should show the reasons why 
unavoidable. 


FEDERAL RESPONSIBILITY AND USE OF NATIONAL PUBLIC FUNDS 


As you may know, our capabilities as a Federal agency are largely limited | 
Constitution and law, to serving the public in interstate aviation rather than i 
local or intrastate air activity ; and, as you will probably agree, it would 1 
feasible, for purely economic reasons, to try to furnish facilities at ever) 
having air activity, without regard to the amount of public use to be expe 

When requesting appropriation of public funds, we, therefore, go on the 
cepted principle that the value of a proposed facility to the public in interstat 
traffic should be in line with its cost. When using funds justified on this basis, 
we apply available money to the types of facilities and at the locations, which will 
provide the greatest benefit to the largest segment of the public. 

In order to distribute our available funds in a manner fair to all, we apply 
criteria which closely assess the needs of interstate traffic in any given area 
Total interstate traffic is the combined sum of aircraft operations of the scheduled 
airlines and all itinerants, irrespective of class of operation such as military, 
private or other general aviation, or nonscheduled, etc. 


THE FEDERAL AIRWAYS SYSTEM AND LOCAL, SERVICE 


Following these priciples we now have a national network of airways over the 
most heavily traveled air routes, also terminal aids at the cities which create or 
attract the greater part of interstate traffic. However, we fully appreciate the 
contribution .to civil aviation made by flyers based in the smaller places, and als0 
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alue of aviation to such communities. We have, therefore, been happy to 
en route facilities, when feasible, where they will serve a dual local-inter- 
purpose. 
ler the limitations mentioned, we have been able to offer this local service 
iny low activity places, but only because the facilities were justified for 
ite service on the airways. When conditions change so that a facility is 
nger justifiable for its primary interstate purpose, we have no alternative 
tting it down—no matter how much we should like to continue to be of 
“al service. 


PROGRESS WITH ECONOMY 


» have a continuing policy of examining our methods of operation, technical 
opment, facilities, and equipment, in search of improved efliciency and 
y When it becomes possible through improved techniques, improved 
pment, or other means, to render adequate airway service with fewer facili- 
we do not feel justified in asking Federal appropriations to continue facili- 
hich can no longer be justified as national system requirements. We are 
such a situation with respect to certain facilities which we may now 

s separately, keeping the foregoing general considerations in mind. 


INTERSTATE AIRWAY COMMUNICATION STATIONS (INSACS) 


rder for air-traffic-control centers to safely separate aircraft flying on 
“iments, it is necessary, as you know of course, for the pilot to report his 
at intervals to the center and for the center to give him his clearances 
The Federal airways means for passing this and other flight information to and 
‘om the instrument pilot in flight, are the INSACS, which are installed to form 
of communications along the airways. 
INSACS, where established for the primary purpose of serving aircraft in 
ght on instruments, also serve several local on-the-ground functions such as 
t briefing and filing or terminating flight plans. While we are glad to extend 
ces of an established INSACS to local benefit or convenience, we can justify 
ntinuance only if it is still necessary as a part of the national system. 
have long realized that if it were possible to separate air/ground com 
cations from the navigational aid now associated with the INSACS, we 
uld be able to operate with fewer manned stations. It has been the trend 
he last few years for aircraft operating under instrument flight rules 
{) to earry 2 receivers-——1 for navigation and 1 for communications. Pilots 
e found increased convenience and safety in this practice. Consequently, it 
appears appropriate to modify our communications system accordingly. 
is, therefore, proposed to discontinue 37 INSACS out of a total of 435, 
the en route traffic control service and weather broadcasts can be provided 
other facilities and where the volume of interstate traffic in the locality 
enable us to justify an INSACS for terminal purposes. This means 
ince of essential services at less cost to you as a general taxpayer. How 
also means a reduction in the number of these stations, and of course, 
loss of local service at places where it was never warranted solely by 
tate traffic of the local area. 


FEDERAL AIRPORT TRAFFIC CONTROL TOWERS 


sions of Federal airport traffic control towers is based on a volume 
rstate traffic which brings the value of the service into line with its cost. 
\n evaluation of activity at airports throughout the United States indicated 
that in a number of cases the total scheduled and itinerant traffic of all kinds 
Was not staying up to the level of justification or had not advanced to such level 
s had been expected. 
In order to be fair in applying available funds, it has been necessary to dis- 
mtinue Federal tower service at places of relatively low traffic, reserving our 
resources for towers of higher activity where a greater part of the public will 
> served. This will permit Federal service to be provided at several airports, 
W without it, where the need is acute. 


STANDBY ENGINE GENERATORS 


Uur practices in the provision of standby powerplants were adopted when com- 
ial power was generally less reliable than it is today. At most places, com- 
ial power has improved to where the need for standby service is minimal. 
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Aircraft have improved in recent years and a great number of airpor 
available for landing, thus mitigating the effect of a temporary outag: 
single facility. 

Our plans call for retention of standby power in the following order of i) 
tance: (1) At those locations having unreliable commercial power; (2) at 
stations handling overseas communications; (8) for those navigational faci) 
ties—associated with airport control towers—upon which approved appro: 
procedures are based; (4) for control towers; and (5) for combinations of 
surveillance and precision approach radar. 

This order of priority is calculated to assure power at sites where com: 
power cannot be depended upon, and at key facilities where even a short ou 
may be of particular importance; but, this is essentially the original purpos 
of standby power. Moreover, it is apparent that missed schedules and t} 
inconvenience to aircraft in being diverted to another airport, rather th 
safety, are thus involved in the rare cases of power failure at sites wher 
plants are being shut down. Therefore, to continue plants which are not ser) 
their required purpose, appears to us to be unnecessary expense to the gene) 
public. 


RADIO RANGES—LOW AND MEDIUM FREQUENCY (L/MF) 


The system of low and medium frequency (L/MF) radio ranges 
replaced with a greatly superior system of very-high-frequency (VHF) 
ties of which the omnidirectional range (VOR) and distance measuring eq 
ment (DME) are the principal units. This is toward completion of the ag 
common system and has been publicized over a period of years. 

The transition from the L/MF to the VHF network is being made only as | 
routes served by L/MF ranges are designated VHF or “Victor” airways; 
VHF instrument approach procedures are in effect as necessary for th: 
and (3) the traffic handling capacity of the VHF system, en route and te 
is equal to, or better than that of the L/MF aids to the decommissio: 
sufficient number of L/MF ranges are being retained to provide for bro: 
and for purposes of recall in cases of emergency. 

Adoption of this system is to meet a universally recognized need for 
extensive track guidance, more precise knowledge of aircraft positic 
greater reliability of reception in bad weather when most needed. 
improvements cited are in the interest of safety and are provided by VOR/DM 
the VOR alone giving superior service to that of the L/MF range. H 
the VHF emissions normally will not be received at as low altitudes dist 
from the transmitting stations. Some aircraft have been using the | 
ranges, which are more widely receivable at low altitudes, as an adju 
visual pilotage under good (VFR) or marginal weather conditions. Al] 
navigation on the L/MF range, with a simple receiver, is limited to four « 
and both courses and direction finding are affected by terrain, certain p 
nevertheless miss this supplementary service. Also, aircraft which ha 
equipped for the old system of course require conversion. The protests of s 
against abandonment of the L/MF ground facilities are _ therefo! 
understandable. 

On the other hand, users of the VHF system find it definitely superior t 
L/MF system for the reasons indicated. Installation of airborne VOR equ 
ment in civil aircraft has consequently proceeded rapidly, 19,000 VOR r« 
having been produced for civil use. We are unable to uphold the propos 
that the L/MF system should be retained solely to provide navigational guid 
below minimum en route altitudes (MEA’s) at which it is safe to fly und 
strument flight rules (IFR) conditions. As we see it, the L/MF ranges ca 
be justified economically beyond a period of transition to VHF and tle rete! 
tion of enough L/MF facilities to provide airway broadcasts. Operatio 
the maintenance of two systems of aids, involving two different systems 
reporting points in traffic control, will become unfeasible in the not too 
future. 


CONSULTATIONS 


While we believe that appropriations should not be expected for facilities wh 
are no longer necessary to the Federal interstate responsibility, we never! 
less appreciate the feeling of the communities which stand to lose thi 
benefiits extended from these facilities, after enjoying them for some years 
also realize that we might in some cases overlook special conditions if not 
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nefit of local opinion and experience. Accordingly, it is our practice to 
ize proposed changes in facilities and to give those interested an opportu- 
to be heard before any facility is discontinued. This opportunity is afforded 
meetings held in the offices of the Civil Aeronautics Administration’s regional 
istrators whose addresses are: 
n1: Regional administrator, Civil Aeronautics Administration, New York 
tional Airport, Jamaica, Long Island, N. Y. 
Region 2: Regional administrator, Civil Aeronautics Administration, post 
office box 1689, Fort Worth 1, Tex. 
Region 3: Regional administrator, Civil Aeronautics Administration, City Hall 
ling, Kansas City 6, Mo. 
gion 4: Regional administrator, Civil Aeronautics 
Manchester Avenue, Los Angeles 45, Calif. 
are very welcome to give us the benefit of your 


Administration, 5651 


views and experience, 
attendance at these conferences or by correspondence. 


AIRCRAFT OWNERS AND Priors ASSOCIATION, 
Washington, D. C., June 22, 1951. 
F. HORNE, 
i\dministrator, Civil Aeronautics Administration, 
Washington, D. C. 

Dear Mr. Horne: In the NAV panel meeting yesterday (June 21) you made a 
statement that appears to be of great importance to all users of the airspace. 
If I recall your remarks correctly, you said that Congress, in appropriating funds 
for the radio-range facilities, never actually intended that these ranges be used 
for other than IFR flight operations. You also made it quite clear, at least to 
me, that all VFR use of those facilities actually are a sidelight, so far as Con 
gress is concerned. 

We are vitally interested in this concept. Hence we would very much appre- 

ate it if your office could supply us with the text of the congressional mandate 

ng this policy, or the exact source if it is not convenient for you to give us 

e text 

We also will appreciate all other supporting data on this subject which you 
think would be of help to us. 

We await this information with interest. 

Cordially, 
Max KARANT, 
Assistant General Manager. 


DEPARTMENT OF COMMERCE, 
CiviL AERONAUTICS ADMINISTRATION, 
Washington, July 24, 1951. 
Mr. MAx KARANT, 
issistant General Manager, 
jircraft Owners and Pilots Association, 
Washington, D. C. 

Dear Mr. KARANT: Replying to your letter of June 22, 1951, I do not recall the 
xact words used by either of us at the June 21 NAV panel meeting, so I will 
y to set forth the basic idea which, I agree, we should discuss mutually and 
understand clearly. 

You will recall that CAA began to receive significantly large appropriations 
for the establishment of L/MF radio ranges and communications facilities in 
e late thirties. The published transcripts of the hearings conducted by the 
subcommittees of the Committees on Appropriations in both the House and the 
Senate, for fiscal years 1937, 1938, and 1939, show the great emphasis which 
was placed by the Congress, at that time, on the responsibility of the Government 
to supply weather information and navigational guidance which would make 
for increased safety and regularity of operations during periods of bad weather, 
ver the routes designated for the carrying of mail and passengers. In recogni- 
tion of this responsibility, the Congress appropriated funds for the establishment 
fL/MF radio ranges primarily as navigational aids under IFR conditions. 

We feel that there is no “mandate” from Congress, expressed or implied, which 
iny way limits the use of the ranges to IFR conditions. On the other hand, 


+ 
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there is very little in the appropriation hearing transcripts or the Congres 
Record which supports any need for aids except under IFR conditions 
budget justifications have continued to lean quite heavily on the improven 
bad weather flying conditions, despite the widespread use of navaids as a tra{ 
control aid. The CAA believes that aids and controls are necessary for V] 
operations, but has had little support from the users for such beliefs, 

I should like to discuss this matter with you at greater length, if the aly 
“brief” does not suffice. There certainly should be no misunderstandings. hp. 
tween our two organizations, as to the justification, purpose, or use of th, 
facilities in the Federal airways system. 

Sincerely yours, 
C. F. Hornt 
Administrator of Civil Aeronauti; 


AIRCRAFT OWNERS AND PILOTS ASSOCIATION, 
Washington, D. U., May 16, 19 
Mr. C. F. Horne, 
Civil Aeronautics Administration, 
Washington, D.C. 

Mr. C. F. Horne: The time is apparently drawing close when actual « 
down of L/MF radio ranges is to start. We already have received notificat 
from certain CAA regions, announcing the impending replacement of numbers 
L/MF ranges with now-commissioned VOR facilities. : 

As you know, AOPA is seriously concerned with this entire program. W 
feel it is vitally important that the greatest care and consideration be giver 
this transitional program. In that connection, we have made periodic 
with various CAA officials, in an effort to keep posted on your plans. 

Now that we apparently are faced with the actual decommissioning « 
ranges around the country, we have these comments: 

We have much reason to believe that the VOR facilities do not and can: 
present serve the majority of those who fly, at least as well as they are now 
served by L/MF facilities. Three important items: 

1. In large sections of the country the VOR’s do not have the wide cove: 
now available from the L/MF facilities. This is due, of course, to VOR 's 
of-sight characteristics—a “fact of life” about omni that has not by any m 
solved the very real problem of the exclusive use of VHF facilities in the west 
part of the United States. While I realize that a number of VOR stations 
being relocated for that very reason, I also have serious doubts in my own 
that relocation alone will automatically take care of the problems faced 
omni user. In any event, I cannot help wonder if the arbitrary eliminatior 
L/MF ranges, just to keep a preset fiscal schedule, is in the best inter 
aviation safety. 

2. The dissemination of weather information over the present L/MF fa: 
is vitally important to aviation safety. Your present decommissioning progr: 
apparently makes no provision whatever for this service. 

3. The availability of airborne equipment also is vitally important, bot! 
reasons of production and cost. It would appear from your present progra 
that the plane owner will be faced with the almost immediate necessity of 
placing all his low-frequency equipment with VHF equipment, at consider 
personal expense. And, even assuming the average plane owner is willing or a 
to invest the better part of $1,000 in this replacement equipment, there is no r 
son to assume that the equipment itself is or will be available. This is #1 
important consideration. The many thousands of individual plane owners cal 
not be compared with the airlines or the military. Those aircraft operators Li 
give little thought to the purchase of even the most elaborate and expens 
equipment. To the average civil pilot and plane owner, though, this prograi 
represents a tremendous outlay of personal funds, a matter far different fro 
routine airline or military procurement program. 

These three major points do, in our opinion, pose a very serious problem t 
must be reconciled before a program of wholeseale shutdowns takes place, not 
after. We feel CAA already has done serious harm to civil aviation by ar! 
trarily shutting down large numbers of the light beacons. To have CAA act i 


cher 
il 
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r fashion with these heavily used L/MF facilities would, in AOPA’s opin 
trike an even more deadly blow at all aviation. 
Sincerely, 
MAx KARANT, 
Assistant General Manager. 

We will start at 9:30 on Tuesday and in the meantime maybe you 
will have time to have your full testimony typed up. 

Mr. Harrranrt. Yes, sir. 

The CuarrMAN. Thank you very much and I apologize for crowd 
ing you so much, but we could not hold a hearing tomorrow or next 
Monday. We will see you at 9:30 on Tuesday morning. The com- 
mittee will stand in recess until that time. 

(Whereupon, at 12:05 p. m., the hearing was recessed until 9:30 
a.m. Tuesday, April 27, 1954.) 
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TUESDAY, APRIL 27, 1954 


Untrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 

The committee met at 9:38 a. m., pursuant to recess, in room G-16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker (chairman), Schoeppel, and Monroney. 

Also present: Bertram O. Wissman, chief clerk, Edward C. 
Sweeney, counsel, and Edward Jarrett, assistant chief clerk. 

The CuoarrMan. The committee will come to order. 

Mr. Hartranft, on Thursday, April 22, you had not concluded 
your remarks. Will you please come up at this time and complete 
your statement. 


STATEMENT OF J. B. HARTRANFT, JR., PRESIDENT, AIRCRAFT 
OWNERS & PILOTS ASSOCIATION—Resumed 


Mr. Harrranrr. Mr. Chairman, at the last hearing a request was 
made for Task Group C of the Air Transport Mobilization Survey. 
I have that information here now which I will pass up to Mr. Sweeney. 

Request was also made for the number of personnel involved in 
Civil Air Patrol. I have those figures and I would like to supply 
them in writing. 

The CuHammaN. Thank you. The CAP personnel figures will be 
inserted at the proper place in the record of April 22. 

Mr. Harrranrt. Section 207 (c) : This does not contain a provision 
for the training of air traffic control tower operators, and we encour- 
age inclusion of such a requirement based upon a study of past per- 
formance which indicates the need for such activity—particularly in 
view of the justification which can be made on the basis of military 
requirements. 

Essentially, this is a personnel problem. It has been aggravated 
by the requirements of the military service in the operation of the 
recall system for Reserve officers as well as the draft. Adequate staff- 
ing of some towers has been seriously jeopardized during military 
recall periods. If no provision is to be made for training additional 
Te pl icement personnel, air traffic control operation (and therefore the 
public safety) may be unnecessarily jeopardized. 

Sections 207-208-209 : We are pleased to note in the overall language 
of these three sections, the absence of any language which would 
indicate discrimination of flight by visual flight rules and flight by 
instrument flight rules as it ‘relates to the needs of air navigation. 
Let this stand as written. 


447 





448 REVISION OF CIVIL AERONAUTICS ACT 


We have contended that it has been the intent of Congress that air 
navigation facilities should be installed for the safety of all flying 
activities under all weather conditions. It seems ridiculous to aroy 


that because the sun is shining a person will not get lost while flying 
over the great expanse of this Nation. Yet there have been arguments 
advanced and, in fact, official CAA policy, at least until recently, has 
been that navigational aids should be provided only over those routes 
used by commercial air carriers or that navigational- and weather- 
reporting coverage should be provided only above the minimum en 
route instrument flight altitude for the accommodation of IFR traffic 
exclusively. 

This latter policy, officially a matter of record, when coupled with 
the line-of-sight characteristics of the new type of VHF equipment 
has resulted in a dangerous insufficiency of navigational capability 
on the part of the flying public flying at lower altitudes under clouds, 
and particularly in the more mountainous regions of the United 
States. 

It has even been the written contention of a recent CAA adminis- 
trator that their policy of providing only for IFR flying was based 
upon a mandate from Congress. We challenged this—unsuccess- 
fully—and the policy continued to the great detriment of general 
aviation. 

Since, according to the official Weather Bureau reports, 88 percent 
of all flying weather is visual, and only 12 percent is instrument, it 
becomes evident that pursuit of the policy of installing air-navigation 
aids based upon IFR requirements alone was a subterfuge intended 
only to favor the requirements of certain classes of users to the detri- 
ment of major segments of the industry. Serious pursuit of the 


alleged CAA policy would, in the interest of public economy, require 
the shutdown or abandonment of facilities of navigation in the sun- 
shine States of Florida and the Far West. 

Not even the air carriers could seriously consider the operational 
feasibility of such a plan. 

Whether the language in the bill, by amnans from comment 


regarding discrimination between VFR and IFR flying is sufficient 
to permanently remedy this situation, I shall leave to your good 
judgment. We state emphatically, however, our belief that the intent 
of Congress has been grossly circumvented in the past and that there 
may, therefore, be a need for positive enunciation of the policy that 
navigational facilities are to serve all of the flying public in fair 
weather and foul. 

Section 209 (d): The guaranty that no exclusive rights shall be 
granted for the use of any civil airway, airport, or air-navigation 
facility upon which Federal funds have been expended is important. 
The CAA today contends that it does not grant exclusive rights or 
discriminate when it comes to the use of the Federal airways. As ® 
matter of actual fact, however, the CAA’s own broad concept often 
adds up to highly discriminatory practices. It is an opinion shared 
by many that the contention that certain minimum standards must 
be maintained on the airways—and then to have those standards 
boosted so high that only the airlines can comply with them—s 1 
itself a discriminatory practice. 

Section 213 (a): Here, as with all other sections of the bill where 
reference is made to the requirements of civil aeronautics, including 





REVISION OF CIVIL AERONAUTICS ACT 449 


need of both air commerce and private flying, I suggest a sub- 
stitution in heu of “private flying” of the term “general aviation.” 

Section 213 concludes without a provision authorizing the Secre 

of Commerce to delegate inspection powers to private persons, 

‘added by the act of September ce 1950. While I understand 

ndments are under consideration by this committee to reinstate 

e system of designees to accomplish these functions, I would like to 

ace on the record that such designations were vital at the time they 
were inaugurated and were, in the main, highly successful in prov id 
ing to the aviation public needed services which would otherwise have 
heen available under conditions of serious inconvenience—if at all. 

We reaffirm our belief that delegating to industry as much appro- 

jate responsibility as possible to reduce ever-increasing Government 

cture is sound, and that the former provisions with respect to 
DAME s was a move to keep Government to its least necessary dimen 
sions and give industry its chance to perform instead. 

DAMI stands for designated aircraft maintenance inspector. 

DAMI’s were a manifestation of this supposedly happy, typically 
American trend. It was believed professional pride and the necessity 
of maintaining a good reputation to earn one’s living would result in 
DAMI’s doing as well or better than salaried Government workers. 
Indeed, in our association records embarrassment has often resulted 
from the unexpected strictness of DAMI’s, which sprank from in- 
tegrity: and we urge the continuation and expansion of this system, 
the termination of which would result in unnecessary increases of the 
Government structure. 

Title 111: It is only human that the grievances of any group are 
foremost in considering any matter of regulation. We presume that 
the language in sec tion 303 (j), in referring to proprietary or exclu- 
sive right to use any airspace, civil airway, airport, or air-navigation 
facility, indicates the rights of one air carrier in this respect as re- 
lated to the operations of another air carrier, since that provision falls 
within the air carrier chapter. 

There is an additional and important correlary, however, since gen- 
eral aviation also uses these facilities. In fact, the use at many points 
isoften a dominant use. 

Therefore, we raise the issue as to whether the present tendency 
which forees nonairline users off metropolitan airports would be a vio- 
lation of this section. 

At Greater Pittsburgh Airport, for example, there is installed : 
(iovernment, expense—and presums ably for oat use and safety of the 
flying public—a control tower, CAA communication station, Weather 
Bureau, radar, approach and obstruction lights among other things. 
The management of an airport such as Greater Pittsburgh may not 
be violating the absolute letter of the law, but surely, in our opinion, 
does violate the spirit of the law every day by openly telling nonair- 

ine pilots that they are not wanted on the field, and that the reason for 
the high- landing fees established by them is to drive them off the air- 
port and force them go elsewhere. 

[here is, in addition, the interesting related question (also not yet 
tested in the courts), as to the authority of a State or lesser politic al 
subdivision to require the payment to them of a fee for the priv ilege 


of using facilities installed for the public safety at the taxpayers’ 
expe nse, 
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The other section in which similar concern exists falls unde: 
tion 304 (b) which states that no air carrier shall make, give, or ¢ 
any undue or unreasonable preference or advantage to any parti: 
person, port, locality or ee of traffic in air transport: ition in 
any respect whatsoever, or subject any particular person, port, locality wou 
or ‘description of traffic in air transportation to any unjust discrim)- vest 
nation or any undue or unreasonable prejudice or any advantage 
any respect whatsoever. 

A contemporary problem which flashes to mind immediately 
reading this language is that regarding the so-called high dens ty 
control zone. This concept, pressed by air carriers, would have highly 
discriminatory results by prohibiting a large segment of the flying 
public from entering the airspace in the vicinity of important air- 
ports under certain conditions. 

We have taken the position that establishment of such areas is not 
justified for any reasons which have been purported by its proponents, 
and that it does constitute “unjust discrimination” and “undue o1 
unreasonable prejudice or disadvantage in any respect whatsoever” 
general aviation. 

The location of this peer ge policy pronouncement under the sec- 
tion dealing with air carrier economic regulation ought to be re- 
peated elsewhere in the document or clarified so as to be evident that 
it applies “across the boards” for the protection of all users of the 
federally supported airport and air-navigation system. 

Title [V—air contractor economic regulation : Comment here would 
be redundant to that already stated in connection with another section 
of the act. 

Title V, section 504: We note that conditional sales are omitted 
from the things a title search would show. We are strongly opposed 
to any weakening of the Federal registration standards, and would 
recommend the includsion of the conditional sales contract as here 
tofore. 

Title VI, section 601: As previously covered, we strongly recom- 
mend that section 310 of the present law, relating to “delegation of 
powers and duties to private persons” be included in the current leg- 
islative proposal. 

Section 601 (b): We do not fully understand the language used 1 
this paragraph. We presume it is intended to liberate general avia- 
tion from regulation, and on this basis would conclude that it deserves 
support. In line 23 appears the word “upon” in a sentence: 

Such safety standards, rules and regulations shall not be made applicable 


to the operation of aircraft upon any privately owned airport as, to the limited 
use of such airport, the application of such standards— 


and so forth. 


We would point out that an airplane operating upon an airport 
has little utility indeed. That portion is meaningless to us since we 
would logically assume the moment this same aircraft ceased to cp- 
erate upon an airport, but took off and operated into the airspace 
(the intended and inherent use for such a vehicle), that immediately 
the complexity of all rules and regulations would enshroud the pilot 
and hence nullify the intended liberalization. In this same section 
we must observe that as the situation now stands, the degree of 
prominence of a person killed in such a non-air- -carrier crash appears 
to determine the thoroughness with which an accident investigation 1s 
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to be made, or even the agency which shall conduct 
investigation. 

rv )PA opposed the delegation of nonscheduled accident investiga 

ons to the CAA, not because there was a feeling that less competence 
would necessarily result, but because the continuity of accident in 
vestigation techniques and records was of vital necessity not only for 

surance actuaries, but for those groups working on crash injury 
research and gene ral equipment safety improvement. 

Without dwelling g upon this important but complicated problem, 
it is indicated that high importance is attached by this association 
to finding the cause of minor survivable accidents. Where an aircraft 
; demolished and its occupants walk away practically unscratched, 
there is often data of greater importance than that obtainable in the 
investigation of some types of fatal accidents. 

[mportant improvement in aircraft safety is possible through study 
of the reasons for survival as well as the reasons for death. The ait 
plane involved in such an accident may be designed so that the struc 
ture progressively collapses to reduce shock loads preventing injury, 
or it may be that the knobs and dials are so arr: inged or placed as to 
be nonlethal, or it may have superior seat structure and shoulder har- 
ness. Any one of these things, once pegged, might find application in 
other aircraft whose safety records showed deficiencies, but if these 

cidents are not investigated regularly and uniformly, there will re- 
sult a great loss in aviation safety progress. 

Section 602: We question the nec essity of the Federal Government 
certificating any but pilots and the members who compose an air 


Ww 


crew. The only ground personnel requiring certification are control 
tower operators. 

Section 603: It is a moot question at this point whether the Gov- 
ernment is benefiting or harming industry by continuing its system 
of certifying each individual airplane as to airworthiness and whether 
it would not be better if the manufacturer were squarely shouldered 
with this responsibility. We are of the latter opinion. 

We believe the Government is in a completely untenable position 
in placing its stamp of approval on an airplane and certifying it as 
to its airworthiness when, as a matter of fact, the situation as to the 
airworthiness of the airplane cannot practicably be determined by the 
Government. The disadvantage to the consumer of the aircraft is 

vident in the tendency of the manufacturers to hide behind the petti 
“oats of Government certification of his product in lieu of the norma! 
trade practice of giving customer assurance through product war- 
ranties. In our particular position in industry, there is hardly a day 
v which passes without the question of Government certification versus 

ianufacturer’s warranty coming into debate. 

. roper licensing of the manufacturer and the repair station and 

ie establishment by the Government of a minimum standard of 8 
formance which all aircraft will have to meet, together with stric 
enforcement and grounding where these issues are violated would, in 
our opinion, offer to the industry, Government, and to the public gen- 
erally, a more realistic and eminently more successful pattern of op- 
eration. We do not believe that any element of safety would be 
jeopardized by such an arrangement. 

Title VII—Air § Safety Board: Air safety is not the simple prob- 
lem so many considered it to be, and there is alw ays a tendency to over- 
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simplify the problem of developing and establishing sound air : 
regulations. Three questions seem paramount. 

First, what type of governmental organization can best accomplis) 
impartial and effective investigation of air accidents? 

Second, should the function of aviation accident investigation } 
separated administratively from the basic responsibility for air safety 
regulations? 

Third, what is the nature of complaint regarding the present. way 
of doing things and, if justified, what manner of remedy is avail 
able which will not beget similar deficiencies ? 

It is my impression, because of the great emotional disturbances 
which are triggered by air accidents, that many statements have been 
offered which are misleading, if not inaccurate, and which do not seem 
to be pertinent to the issues raised by the proposal to, in effect, rees- 
tablish an independent Air Safety Board. 

The foregoing three questions might be lumped into one by way of 
“crystallizing” the issue, namely: Is the present vehicle for handling 
air accident investigations ineffective and in need of repair? 

We have diligently researched the accident history which encom- 
passed the period immediately preceding formation of the original Air 
Safety Board in 1938, which we might call phase 1. Similarly, we 
have studied the record for phase 2, a period of 22 months, during 
which this Board existed and, lastly, the record for phase 3, which 
followed abolition of the Air Safety Board under the provisions of 
Reorganization Plan IV. 

We had, frankly, been swayed by the often repeated contentions 
that during the existence of the Air Safety Board a more favorable 
accident record had been established. Detailed study of the data avail- 
able does not substantiate this contention insofar as general avia- 
tion is concerned, and we seriously doubt the validity of claims with 
respect to air carrier operation, although this we shall leave to the 
spokesmen for those groups. . 

What, then, is the complaint regarding the present operation of 
the accident investigation functions? Despite the natural appeal 
which a separate air Safety Board possesses in theory, we must be 
convinced that the division of administrative responsibilities will 
improve rather than complicate our safety problem. 

Let’s examine the two contentions used most frequently by pro- 
ponents of the measure. ee 

Contention No. 1: The Civil Aeronautics Board is incapable of mak- 
ing an objective unbiased investigation in a certain class of cases, be- 
cause the Board has the statutory responsibility of promulgating 
safety regulations. Since its failure to have a proper regulation may 
be, in a particular case, a contributing cause to the accident, It 1s as- 
serted, the Board cannot be an impartial investigator or reach an 
impartial conclusion. 

After considerable debate and research within our staff, we have 
concluded that the Civil Aeronautics Board as it now exists is as inde- 
pendent in matters of accident investigation as the proposed air safety 
board would be. If the Civil Aeronautics Board will be biased in a! 
accident investigation in which one of its regulations is involved as 
a possible cause of the accident, will not a separate Air Safety Board 
be under the same bias when it finds itself investigating an accident 
which may have been caused by a regulation of the proposed ( ivil 
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onautics Authority which the Air Safety Board itself had recor 
ded and urged upon the Authority ? 
Senator Scnorpret. Mr. Chairman, may I ask a question at thi 


Liid 
nt / 


[he CHAIRMAN. Yes. 

Senator Scnorrret. Now, if this Safety Board were composed of 
men who had some background of aircraft engineering and, let us say, 
nother one an experienced pilot who has had thousands and thou 
sands of hours under all types of flying conditions, wouldn't we have 
every right to suppose that the regulations that they would establish 
would be as near foolproof, consistent with the new developments in 
the airplanes, as it possibly could be ¢ 

Mr. Harrranrt. I believe the answer to that is “Yes, sir,” and I 
think after I have disposed of the present proposal, . 7 ave a proposal 
which will be pleasing to your point of view on that, 

The answer for the moment I would say is “ Yes, sir.” 

Further, the CAB, as an individual Board, is answerable to Con- 
gress. 

I did not mean to put off the answer to your question, sir, but I will 
come to that point a little later. 

Senator Scuorrren. That is all right. 

Mr. Harrranrr. Some proponents have failed to recall that all of 
the activities relating to the operation of airways and air navigation 
vids are the 1 responsibility of the CAA and not the CAB. Since the 
responsibility for administration and enforcement of the safety rules 
and standards enacted by the Board is the responsibility of the Admin- 
istrator, the Board can, without judging its own conduct, determine 
the extent to which a given accident may have been caused by failure 
to administer safety rules or the operation of aids to air navigation. 

Lastly, it may never be said within the aviation industry that rugged 
American individualism has been banished. I cannot comprehend, 
should the Board ever be involved as a contributor to the cause of an 
accident, that the fact would not be brought into the open by some of 
the mi iny non- Government witnesses and represent itives who partic) 
pate actively with the Board in accident investigations. AOP A, to- 
gether with ALPA, ATA, and representatives of aircraft manufac- 
turers and air carriers, are welcome participants in these investiga- 
tions. These organizations, gentlemen, my own included, are not 

ted for having engaged the services of a group of wilting violets as 
‘ir representatives at such time. 

Cc ontention No.2: Unless there is a separate Air Safety Board to in- 
vestigate acc idents and to make recommendations for corrective action 
tothe Board, the Board (or, in terms of the current bill, the authority) 

ill fail to take needed corrective action for the advancement of pub lic 
safety in the air. We do not believe the facts warrant this assertion, 
either with respect to the performance of the present CAB or with 
spect to the history of the former Air Safety Board. Indeed. our crit 
cism might be in the other direction. The § Safety Bureau of the Board 

has often outdistanced our desires in conceiving and propagating pro 
posed regulations. 

It is a contention without foundation that creation of another 
agency is necessary to move the Civil Aeronautics Board to adopt a 

itable regulation when the public safe ‘ty requires it. This condition 


a 
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would presume that an agency which had been specifically charged }) 
Congress with the direct. responsibility of providing adequate safety 
regulations would be less anxious to take necessary corrective actio) 
than a separate accident investigation agency having only the power 
to recommend and without the responsibility or power to put into 
effect its recommendations. This is obviously a shaky presumption. 

The pick-and-shovel work of on-the-scene accident investigatior 
will, in any case, be performed by the relatively small number of 
trained technical experts available for this task. Among these field- 
men there is unanimous agreement that the problem of insuring sa fet) 
in the air is far more complex than the prompt adoption of every reg 
lation that might be recommended shotgun fashion following an 
tragedy. 

As Hon. Oswald Ryan once wisely stated when discussing safety 
problems: . 


air 


We can seek knowledge of safe practices through general investigation and 
research to safeguard against accidents ; we can use foresight in planning preca 
tionary measures when warning situations develop; and we can learn from the 
accidents themselves as a matter of hindsight. The accidents themselves con- 
stitute an important source of knowledge. In fact, hard and bitter experience 
is often the best teacher. But accidents constitute only one of the sources of 
the knowledge that leads to necessary and desirable safety measures. 

Answering the three questions propounded at the introduction, we 
conclude that: 

It is by no means evident that the creation of an independent Air 
Safety Board will best accomplish impartial and effective investiga- 
tion of air accidents. 

It is sound administrative organization to keep the power t 
suilniniatih safety action and the power to take such action : the 
same place. 

3. The nature of complaints regarding the present organization of 
regulatory and accident investigation functions is largely unjustified, 
and it appears reasonable that any weakness which may exist will be 
largely duplicated in the creation of an independent Air Safety 
Board. 

We therefore recommend that the basic changes proposed in the 
legislation with respect to the Air Safety Board not be given favorable 
recommendation. 

Having thus commented upon the specific proposals of S. 2647, I 
would wish to make it very clear that we give due credence to many 
of the arguments advanced by proponents of the independent Air 
Safety Board. 

That there is an important need for change concerning the hand! 
of safety matters, there is little argument—only in the means em- 
ployed for such corrective action. 

Essentially the problem resolves itself into the difficult require 
ment of finding 5 men who are able and proficient in 2 widely se oa 
rated specialist fields. Members of the Civil Aeronautics Board, : 
presently composed, are required to determine routes, rate structures 
and mail pay; in short, to be expert in a very specialized field of 
economics and transportation logistics. : 

But their role is a dual role. They must also be experts in alr 
safety. Is it logical to require or to even hope to find five peop g that 
ambidextrous? I think not. 
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A few years ago the staff organization within the Board was 
changed realistically to divide the responsibilities pertaining to eco- 
nomic regulation from those which comprised the safety regulation 
acti ‘vities. Within the safety group there was a further delineation, 
isolating accident investigation and analysis into a Bureau of Safety 
Investigation as contrasted to the staff functions of studying and 
drafting proposed changes in safety regulations which became the 
Bureau “of Safety Regulations. All of the economic re gulations were 
crouped into a third divi ision, the Bureau of Air Operation. 

s tt was our hope at the time that this theory of organization by 
major function would extend upward into the meme rship of the CAB 
tself. This logically should be done. At least two members of the 

CAB should be. fully qualified to serve on the Board in those matters 
primarily concer ning air safety. Whether this would be accomplished 
by the addition of 2 additional Board members or whether 2 of the 
present Board positions could be divorced from the Board’s economic 
responsibilities, involves questions of workload with which I am not 
sufficiently versed to render specific recommendation. 

It might be said that this recommendation is contradictory to my 
previous statements because it, in effect, establishes an Air Safety 
Board within the CAB. ‘To the extent that it delineates separate con- 
sideration for air safety matters, that is true. But basically, the dif- 
ference relates to the carrying out of administrative responsibilities 
and the tying together of the current functions of the Bureau of 
Safety Investigation and the Bureau of Safety Regulations with the 
Board. It amounts to giving status for safety matters at Board level 

equi al to that given to matters pertaining to economic regulation. ‘That 
n my opinion does not exist today. 

We have no quarrel in the functioning of the Board as it relates 
to economic matters—mostly because this particular phase of their 

ork is relatively of lesser import: ince to the group I represent and we 

not qualified to judge these matters. We do, along with the air- 

ne 1 pol and users of aircraft, feel that a weakness w ithin the Board 

as been one relating to its ability to properly handle matters con- 

cerning safety because of basic organizational mal: safantinse nt at the 
top level. 

We make the point that the difficulty lies not so much in the ability 
of the staff investigators to ferret out the facts related to accidents or 
n the ability to get unbiased investigations and accurate recitation of 
facts concerning accidents. The difficulty has been in the conclusions 
drawn from the facts and pertaining especially to cause and respon- 

ility. 

Leaving aside the specific issue of air independent Air Safety Board, 
as such, I believe most of my airline friends will agree with me that 
we e need some courageous leader ‘ship topside on the Board who will, 

‘ause of their piloting and operation: al experience—very vital pre- 
requisites- -be able to carry the real issues of accidents through to 
complete conclusion. 

The technical point of determining legal responsibility for an acci- 
dent does not necessarily bring the re equired corrective action. A gen- 
eral example will illustrate my point. Ina midair collision, it m: iy be 
determined that the cause of the accident was the failure of one or both 
pilots to observe and avoid all the other aircraft. It is not enough, we 
contend, that this type of recommendation be recorded as to legal cause 
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or liability. It may well be that the pilot did not see the aircraft |) 
cause the aircraft he was flying, as with many aircraft today, had , 
narrow “slit” to peer through, limiting his vision in the direction of 
many collision courses. The object of the findings then would | 
get larger windshields in the offending airplanes so the pilot could se 
what he should reasonably be expec ted to see. 

Similarly, in a situation of collision with obstructions vie sagh the 
glide path to an airport, the Board might find (or rule) that the : 
dent was due to the failure of the pilot to observe and avoid thy 
struction. Realistically, progress in air safety would demand the re 
verse analysis to be applied. Had not the obstruction existed withii 
the area, the accident would not have happened. 

To the extent that a pilot is in command of his aircraft (as wit] 
the captain of a ship) blame for almost any accident that happens cai 
technically be placed somehow upon the pilot. While this may bring 
satisfaction to the lawyers and protocol perfectionists, it does not i 
point the real problems of aviation safety. It does not propel i1 
effect the real corrective measures which are often necessary. Such h 
corrective matters often are far-reaching in their economic as well as 
engineering impact. They require both intelligent minds and strong 
arms to achieve. It cannot be expected that a tribunal of men divided 
in their knowledge and interest can do the best job, no matter how high 
their purpose. 

The addition of two or more men to the present organization of t! 
Civil Aeronautics Board dedicated solely to matter of air safety would. 
in my opinion, accomplish this purpose. It would have the advantage 
of tying-in the staff and the safety regulation people in the manne 
which would neither overemphasize nor underemphasize the role of 

safety regulations as an accident preventive, and it would avoid th 
imperfections previously related which a so-called independent Ai 

Safety Board would bring about. 

Title VII, section 802: We would recommend the modification of 
airspace reservations (B) by inserting the words “for public safety” 
in lieu of the words “other governmental purposes.” 

While no one will question the prohibition of aircraft flights over 
areas which are legitimately reserved for national defense purposes 
or for the purpose of assuring the public safety (although in this wa) 
we see chance of abuse if loosely administered), we believe the require- 
ments of air commerce overshadow any other consideration. The 
phrase “other governmental] purposes ” is, in our opinion, too loose and 
would provide a “catch basin” for endless arguments for the ests 
lishment of air space reservations. 

We have in mind the tremendous number of square miles whi n 
have been shut off to aircraft in the Quetico-Superior National Pa k 
area as being necessary to preserve “the sanctity of nature.” We have 
no quarrel w vith the naturalists, for people in all walks of life seek the 
sanctity of nature’s grandeur. 

How ever, in the subject area, set aside by Presidential Executive 
order even in the face of active opposition. by the Secretary of Com 
merce and the Secretary of the Interior, airmen are rerouted arou! d 
hundreds of miles, yet the commercial lumber business thrives w! thin n 
its confines, and the area is pockmarked throughout by the inro: ids of 
the steam engine, the sawmill and other logging paraphernalia. 
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With this type of abuse in mind, we urge curbing of air space reser 
vation privileges to serve only the national defense or the public 
cafety. 

Section 802 (a): This section concerns itself with foreign govern 

A careful study of the degree to which the present Interna- 
tional Civil Aviation Organization has preempted the authority of the 
— outa B Soard might be worthy of consideration. Since 
commitments under ICAO have the full force of a treaty, it is reason- 

ble to assume that should the provisions of the proposed legislation 
be carried out, the “Authority” would be similarly bound. 

The essence of this problem is the impact upon our domestic opera 
tions of those commitments which are made over the international co 
ference table. While the Civil Aeronautics Board presumably has the 
sole authority to promulgate civil air regulations, moot questions arise 
where an international standard is brought back home for domestic 
consumption. To what extent is the Civil Aeronautics Board obli- 
sated through the treaty mechanism to rubber-stamp these decisions 

ide through ICAO? 

The CuarrMan. Completely so. 

Mr. Harrranrr. That is our feeling. 

The Cuatrman. And will be until there is an amendment to the Con- 
stitution to prohibit it. Then the Congress will have full authority 
and then you will have a voice in coming to the Congress to determine 
what those regulations ought to be within the United States. 

Mr. Harrranrt. I thought probably you would have som. 


> STTONY 
opinions on that subject, sir. 


Section 802 would seem to vest authority in the Secretary of State, 
with implied prerogatives which might cause embarrassment to the 
civil aviation authorities should their opinions differ wth those of the 
international conferees. 

This is not related to the promulgation of new treaties, but of the 
administration of operational obligations born of the ICAO treaty 


now 


in existence, which is so broad in nature as to permit complete and 
fundamental changes of many basic issues covered in this legislation 
tself, including, for example, standards for personnel licensing, for 
rcraft airworthiness and for safety regulations among others. 

The Cuarrman. This is one of the very serious fields in which there 
has been an invasion of our national authority. 

Mr. Harrranrr. It has been a very troublesome problem for do 
mestil civil aviation, particularly general aviation. 

Section 803: The change of language which relates to the in-flight 
weather reports of pilots is not clear. The old section gave to the 
Weather r Bureau the responsibility to* ‘collect and disseminate weather 
reports available from aircraft in flight,” which seems to give some- 
what greater latitude than the present language of the new legislation 
vhich would restrict this activity by me rely permitting it to “act 

nter for the exchange of in-flight weather reports.” 

"Ther re is strong opinion on the part of pilots in general that the use 
of more in-flight pilot reports would result in greater safety in opera- 
tion, particularly under marginal weather conditions, and that this 
type of report offers in many respects g greater value to the airmen than 
the static ground reports which are necessarily limited to observa- 
tions at an individual station. 
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Pilot in-flight reports have the obvious advantage of being current 
and of giving the breadth of weather over an entire route being flown, 
Since at any hour of the day or night there can be found aircraft 
flying over most of the established air routes, pilots could avail them- 
selves of blue ribbon, accurate, weather information if means for 
immediate collection dissemination can be given higher priority. 

We recommend the strongest possible cooperation between the 
Weather Bureau and the civil aeronautical agencies to assure pilots 
receiving the fullest benefits from this service. 

Senator ScuorrreL. What do you mean by higher priority ? 

Mr. Harrranrr. At the present time the problem is a utilization of 
the teletype circuits, the same circuits which are used to relay traffic 
information, are in many instances used to relay weather conditions 
When a local weather condition develops, that information is relayed 
on the teletype circuit and with the present system of priorities those 
important weather groupings which include in-flight pilot report 
are squeezed out. 

Senator Scnorrrri. How would you correct that ? 

Mr. Harrranrt. By giving that type of information a higher | 
ority. There isa priority listing given. 

Senator Scnorrren,. Thatis right. I understand that. 

Mr. Harrranrr. For the information. My point is that this 
weather information in the present priority listing is placed tvo low 
on the totem pole and should be placed higher. 

Additionally, there is provision made for Weather Bureau person- 
nel to receive training at Government expense at civilian institutions 
or otherwise in advanced methods of meteorological science. As it 
relates to those personnel who will be assigned the responsibility of 
briefing pilots on weather, it has been the observation of this Associ 
tion that there is need for reasonable pilot training on the part of 
Weather Bureau personnel so they will be familiar not only with the 
weather phenomenon but the peculiarities of pilotage requirements 
as well. 

Section 804: If the research and development of general aviati: 
is to be predicated upon projects undertaken solely by the Natio 
Advisory Committee for Aeronautics, there should then be delineated 
in this bill some reference to these requirements as they relate to t! 
research work. It is well known that the NACA, during recent years, 
has devoted the major portion of its energies to the requirements of 
the military, of supersonic aircraft and, to some extent, to the air 
transport industry. Benefits to the general aviation segment hav 
been largely collateral benefits, and these have not found any trace- 
able propulsion into the production lines of general aviation-type air- 
craft. Here, however, industry must share in this laxity. 

I mention this apparent need for direction since there is not men- 
tioned specifically in the bill the CAA’s present facilities at the Indi- 
anapolis Technical Development and Evaluation Center or the Okla- 
homa Standardization Center which, in the past, have served at least 
to some degree in advancing the art and science of general aviation 
and the equipments used in airplanes of that category. 

Section 805 (b) (3): We would suggest the addition of a non- 
discrimination clause in view of certain inequities which appear to 
exist in the performance of customs services at ports of entry as be- 
tween general public aircraft and commercial airline aircraft. For 
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example, at a number of airports like Boston’s Logan Field, there 
are customs and immigration facilities maintained on a more or less 
regular basis to serve airline flights. But for a general public aircraft 
to use these same facilities—which presumably are being maintained 
on a nondiscriminatory basis—it is necessary for the pilot to contact 
the customs officials in advance from outside the United States and 
await formal approval from those officials before he can take off and 
fly into that airport to use those facilities. 

‘Section 805 (d): “Entry and clearance” uses the word “vessels.” 
I would assume that the intention was perhaps to use the word “air- 
craft.” 

Title [X—Penalties: In the time allocated for preparation of this 
material, it has not been possible for us to consolidate opinion of our 
legal counsel concerning this section, and we ask the privilege of sub- 
mitting a written addendum covering any comments we might feel 
pertinent. 

The CuatrMan. That privilege will be granted. 

Mr. Harrranrr. Title XI, section 1101: That is great need for this 
section to be strengthened and not weakened. If the matter of cur 
tailment of obstructions to air navigation cannot be properly handled 
u this section, then it should be strengthened considerably in the air- 
port approach protection problem referred to in the explanations car- 
ried in the comparative prints of S. 2647. 

I am frankly shocked that there would be even consideration as to 
the dropping of the requirement that radio towers must be adequately 
marked. This invites sure tragedy. Indeed, we have seen in recent 
months at least five aircraft accidents involving fatalities which re- 
sulted from the collision of aircraft with radio or antenna towers. 
The Cuarrman. Were they marked ? 

Mr. Harrranrr. Not in all cases. One was a new tower which had 
ot been marked, and that was the one that involved the former 
Governor of the State of Michigan, as I recall. 

This is a vicious threat to safety in air navigation, and as the TV 

wers increase in number and height more, rather than less, atten- 
tion should be given to this basie problem of aircraft safety. 

The Cuatrrman. Are those towers marked on the maps that the 
pilots use ? 

Mr. Harrranrt. If I can digress for just a minute from my state- 
ment, [ would like to answer both questions, your first one as to 
= ng. 


T 


+ 


As these towers have gone higher the ae pm has become not so 


ue the marking of the tower structure but the mar — of the guy 
wires. We have some of those which are now erected or proposed 
over 2,000 feet in their elevation, and the guywires nhiidie out from 
the top cover such a tremendous circumference that they present a real 
hazard. ‘There is nothing of substance to the wires to be seen and they 
have not as yet developed a way for marking. 

I believe the Swiss have offered us one possibility with their large 
round ball which they use very extensively in their high tension trans- 
mission lines and which they have used very extensively. 

I think more work should be done on that. 

As to your second question, the marking on the maps is a problem 

of partic ular importance at the moment. The average sectional « 


world air chart used by pilots has, up until recently, been re published 
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twice a year. Under the proposed economy measure, some of t] 
charts are not going to be printed more than once every year or year 
and a half. That is unfortunate because it comes exactly at a j 
when more hazards are being erected into the airspace and air and 
navigational aids are being removed, so pilots using inadequate charts 
now are often going to be flying without warning and are going to 
be flying with false secur ity in feeling they have navigational » 

them which they have not. 

It can be argued that there are other publications which they « 

avail themselves of to find the information, but from a practic 
- standpoint a man is not going to carry a 6-foot shelf in his air 
He is going to do his pilotage by charts. What is on the cha 
will know about, and what is not on them he may not know about. 

Senator ScuorpreL, On a railroad you may have a “slow con 
tion” that will not be charted as a permanent proposition. You ; 
air navigational aids might be removed. It would seem to me 
anybody using those airports would certainly brief the pilot o1 
the men who would in turn brief the men who were pilot 
to those changes which are of course just like a “slow order” whe 
comes to a man on the railroad. When it gets to the engi: 
whether it be repairs to the track or weather conditions or seepag 
conditions under tracks and all that, he is made aware of that. \: 
they could not show that as a permanent proposition but it is som 
body’s responsibility to brief them on that. Why couldn’t that 
done ? 

Mr. Harrranrt. I would answer that by saying that it would be 
technical answer but an impractical one because we have now tly 
sands of airplanes operated by the flying farmers who do not 0} 
ate from an airport. The mechanism by “which you must pro\ 
formation to some 300,090 active pilots, notification of all chal 
that kind, is tremendous. 

The only way is can be done is along a production-line techy 
of putting it on a chart and being sure the pilot has an accurate, 
to-date chart by which to navigate. 

Senator ScnorrreL. That is done, but you are pointing out to 
the necessity for getting such information quickly into a proper ! 
form and available to all who might want to use that airport 

Mr. Harrranrt. It has been our feeling that any structural 
— change which would be that much of a menace to n: yn 

should not be commenced or constructed until it has been first placed 
on the air-navigation chart. The reverse is true now. The obstru 
tion exists before the airman may have knowledge of it ecegh the 
aeronautical charts, which isa primary aid. 

Section 1106: This section, concerning the common-law reme< _ 
has been omitted from S. 2647. We have a mixture of feeling reg 
ing this, but I shall defer comment today, as it is not clear to us 
this point the reasons which prompted the withdrawal of the sectio 

Title XII, section 1201: Security provisions, established in t! 
first sentence thereof, a policy which resulted from long and carefu! 
planning between the Military Establishment, the Government 
agencies concerned, and the users of airspace. It stated that the pu! 
pose of the title was “to establish security provisions which w il] et 
courage and permit the maximum use of civil aircraft consistent wit!) 
the national security.” The Executive order of December 20 identi- 


me 


lds to 


p 
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fed as order 10197, carries no such connotation, and we recommend 
reinstatement of the policy set forth in the initial sentence of the act 
of September 9, 1950 (64 Stat. 825). 

Miscellaneous: It would be our hope that the De spartme nt of Inte- 
rior Airports Act of March 18, 1950 (64 Stat. 28), concerning airports 
and national parks, monuments, and rec reation areas, would be con- 

ued. It is not now specific ally mentioned in the propos sed Sen- 
ite bill. 

Mr. Chairman, my testimony has been rather lengthy. I wish to 
express apprec lation to you for your courtesy in giving us this oppor 
tunity and to assure you that our staff will be at the disposal of oe 
ommittee for any additional research work you may find helpful i 
the onsideration of this bill. 

The CHamrMan. We sincerely ap prec late the thorough and compre 

sive consideration that you have given to this proble m. [t is your 

fework, of course, and we appreciate your giving the time to it and 

[ am sure all the members of the committee when they read your testi 
mony will appreciate it also. 

Will you give to me a list of the changes in the local aeronautical 

ontrols either for safe ty or otherwise that have been brought about 

irst by the internation: il tre: ity and secondly by the orders of the inter 
nal authority, whatever it might be. 

Vir. Harrranrr. I shall be glad to do that, but I wonder if you 

night indicate the area of interest. That is a real assionment. 

Che CHarRMaN. I was afraid it would be very long. 

Mr. Harrranrr. Are you especially interested in those relating to 

is act é 

The CuatrrMan. Yes—to this act, but I am also interested in a 
broader field. 

Mr. Harrranrr. I would like to disqualify myself immediately 
fron compiling any data with accuracy relating to air carriers. It is 

ield in which we do not penetrate. 

The CHarrmMan. Limited to oer field of general aviation. 

ore extensive in the air-carrier field, of course. We will 

formation from them. 

Mr. Harrranrr. I will be glad to do that, sir. 

The Cuatrrman. Thank you very much again, Mr. Hartranft. 

(he next witness will be Mr. Donald W. Nyrop, Washington coun 
sel for the Conference of Local] Airlines. 

Senator ScHorrret. Might I say to this next witness that I regret 

hat another conference requires that I leave in a few minutes. I am 

I cannot hear your statement in its entirety but I shall read it. 
"Yates proceed, Mr. Nyrop. 


STATEMENT OF DONALD W. NYROP, WASHINGTON COUNSEL, 
CONFERENCE OF LOCAL AIRLINES 


Mr. Nyrop. My name is Donald W. Nyrop. I am the Washington 
counsel for the Conference of Local Airlines, for whom I appear here 
today. My local address is 710 Ring Building. 

The Conference of Local Airlines is an association made up of the 
14 local service airlines—Allegheny Airlines, Bonanza Air Lines, Cen- 
tral Airlines, Frontier Airlines. Lake Central Airlines, Mohawk Air- 
ines, North Central Airlines, Ozark Air Lines, Piedmont Airlines, 
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Pioneer Air Lines, Southern Airways, Southwest Airways, Trans. 
Texas Airways, and West Coast Airlines. 

I would like to express my appreciation and that of the 14 loca] 
airlines for this opportunity to discuss our problems with this com- 
mittee of Congress and to present our views on S. 2647. We are very 
pleased that you have chosen to devote this morning’s hearing to the 
local airlines so that we may have the opportunity to present our con- 
cept of how the local airlines fit into our domestic civil aviation trans- 
port system. 

The local service, or feeder airlines, have come into existence since 
the end of World War II. They are, in fact, the new and the small 
businesses that have been established in the scheduled air-transport 
industry. The oldest of these air carriers has been operating less 
than 9 years; while the youngest carrier has been operating only 3! 
years. 

In August 1943, the Civil Aeronautics Board initiated a public in- 
vestigation to determine the feasibility of extending scheduled air 
transportation to small and intermediate size communities. By Jan- 
uary 1944 there were on file with the Board over 400 applications for 
new domestic air services. During extensive hearings before an ex- 
aminer of the Civil Aeronautics Board, all segments of the air-trans- 
port industry, as well as other transportation groups, presented evi- 
dence. After the issuance of the examiner’s report, and oral argument 
by many of the parties, the Civil Aeronautics Board, in July 1944, 
announced its opinion. 

In this opinion the Board recognized the many problems involve 
in certificating a new class of air carriers to serve the intermediate 
cities, but it also recognized its responsibility imposed by the Cir 
Aeronautics Act of 1938, “to encourage the development of an air 
transportation system properly adapted to the present and future 
needs of the commerce of the United States, the postal service, and 
the national defense, and to encourage the development of civil aero 
nautics generally,” and because of this congressional directive the 
Board decided to authorize local or feeder service on an experimenta 
basis. : 

The Board’s action was greeted enthusiastically by hundreds of 
small aviation companies in the country. In one of the first proce: 
ings for a certificate of public convenience and necessity decided by t! 
Board in 6 C. A. B. 695, decided March 28, 1946—the service to the 
Rocky Mountain States Area case—the Board selected and certificated 
2 out of nearly 20 applicants. 

Subsequent cases were similarly vigorously presented by small com- 
panies seeking to enter the scheduled air transport industry. Over th 
following 4 years, the Board authorized 20 local service carriers t 
perform air services by granting certificates of public convenience d 
necessity. 

Each of these carriers went through the full procedure required by 
section 401 of the Civil Aeronautics Act of 1938. Each filed an app!i- 
cation, waited its turn on the Board’s docket, presented evidence 1! 
long and complex hearings, and argued its case to the Board. Fach 
proved to the Board, as required by section 401 (d), that it was 


fit, willing and able properly to perform such transportation and to conform 
the provision of this act and the rules, regulations and requirements— 


of the Board. 
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In each case in which certificates were awarded the Board deter- 
} 


| that the public convenience and necessity required additional 

rvice. I must emphasize th: it these were not mere procedur: il ste ps, 

t were long, hard and hotly ars Board proceedings. 

In authorizing this new local air service, the Board opened the 
luled air transport field to new, small, independent companies 
r than utilizing the existing trunk carriers. As the 


Board Sala 
n one of the first cases—the Rocky Mountain case. 


In view of the limited traffic potentialities of the points on the new system, 
ynusual effort will be required to develop the maximum traffic. Greater effort 
i the exercise of managerial ingenuity may be expected from an independent 
operator whose continuation in the air transportation business will b 
nendent upon the successful development of traffic on the routes and 
tion of the services on an adequate and economical basis (6 CAB 736 


an 


e de- 
the opera- 
4‘). 

The result of certifying new local, independent airlines has proven 
the wisdom of the Board’s action. By bringing new, small businesses 
into the industry, traffic has been generated far in excess of that at- 
tracted by the trunks. 

One example will demonstate this. Johnstown, Pa., was served in 
1948 by one carrier—a trunk. In that year, approximately 3,300 pas- 
sengers were served. In 1949 Allegheny Airlines, one of the 14 local 
airlines, was certificated and began serving Johnstown, and the trunk 
service was suspended. In 1949, 7,600 passengers used Allegheny’s air 
service from Johnstown. In 1953, Allegheny served more than 20,000 
pie at Johnstown and picked up and delivered 53,000 pounds 
of express and 40,000 pounds of mail. 

The CuarrMan. Do all of these carriers carry mail? 

Mr. Nyrop. Yes, sir. Another example is Duluth, Minn., which 
generated 9,693 passengers during the first year of local service by 
North Central Airlines, om with 
last year of trunk service 

This type of stalin was possible because the local airlines are 
devoted completely to the small and intermediate-sized communities 
and have geared their flight operations and sales solicitation programs 
to fit these communities” requirements. 

Today we have 14 local service airlines offering air service to the 
small communities in the United States. In addition to the original 
proceeding for a certificate of public convenience and necessity de 
scribed above, all but 2 of these 14 airlines have successfully gone 
through a proceeding for the initial renewal of their certificate. 

The following chart shows the details of the local service carriers’ 
certificate authorizations and renewals. 


4,552 passengers during the 
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Original certificate | Renewed certificats 


Date of Ist renewal 2d re 
‘fective service a a — patent 
Effectiv service Term Expira 


ate augura- | ( ate } . : 
date in menses tion date ) | Expira- 


| tion date Term 


Years 
Allegheny -. an. 1949 | Mar. 1949 3 | Jan. 1952 | 5 | Dec. 1956 
Bonanza »v. 1949 2c, 1949 3 | Dec. 1952] ( a Sak 
Central__-_- asaya . 1946 | Sept. 1949 3 | May 1950 Feb. 1956 
Frontier : ar. 1946 | Nov. 1946 3 | Mar. 1949 | > | Mar. 1955 | 
Lake Central .| Feb. 1948 | Nov. 1949 Feb. 1951 Dec. 1954 
Mohawk 5 d > 1948 | Sept. 1948 3 | June 1951 June 1958 
North Central_._-. ot. 1947 Feb. 1948 3 | Oct. 1950 5 | Sept. 1955 
Ozark Sept. 1950 | Sept. 1950 3 | Sept. 1953 | caldera 
Piedmont ¢c, 1947 | Sept. 1948 : Dec. 1950 | | Dee. 1957 
Pioneer : Ne v. 1943 | Aug. 1945 é Dec. 1946 d Nov. 
Southern. _. ‘ . 1949 » 1949 é Feb. 1952 f Dec. 
Southwest y 1946 ac. 1946 | d Nov. 1949 5 | Sept. 
Trans-Texas Nov. 1946 ot. 1947 | 3 | May 1950 | | Mar, 

West Coast__._- May 1946 | Sept. 1946 | 3 | Sept. 1949 | 5 | Sept. 


1In process. 


While we are discussing certificates, I would like to refer to amend 
ments I and J to S. 2647 which Senator McCarran has previously 
presented to this committee. These amendments, if enacted into the 
law, will grant to the local airlines permanent certificates—the sa) 
type of “grandfather” rights that the Civil Aeronautics Act of 1938 
granted to the trunk airlines. 

The presidents of the local airlines will testify in detail about tly 
time-consuming renewal proceedings which the local airlines g: 
through, and what a tremendous aid permanent certification would | 
to this segment of the industry. 

I want to emphasize that all the local airlines fully support Senator 
McCarran’s purpose of granting permanent certificates to the poe ul 
airlines. Favorable action by this committee on this proposal will b 
a tremendous stride toward putting local air service in the United 
States on a sound and strong permanent basis. 

The local airlines as an industry group have been in operation less 
than 6 years. Today the local airlines have a route structure of ap- 
proximately 30,000 miles and serve more than 430 cities in 42 States. 
Over 43 million people reside in the area served by the local airlines. 

Of the 437 cities served, 258 cities are served exclusively, and most 
of them for the first time, by the local airlines. Cities which are cer- 
tificated for service through a common airport, such as Parkersburg, 
W. Va., and Marietta, Ohio, are listed separately. There is attached 
to my statement a list, by States, of the cities served. The cities with 
the asterisk are those served exclusively by the local airlines. 

The attached tabulation of cities served is significant; for example. 
the State of Colorado today receives scheduled air service to 4 of 
its cities by the large trunk airlines; however, Frontier Airlines, a 
local airline, serves 9 cities in the State of Colorado, of which 6 cities 
are completely dependent on this local airline for such air service. In 
the State of Washington 21 cities have scheduled air services; the big 
trunk airlines serve 7 cities, while the local airline, West Coast, serves 
20 cities in the State of Washington, of which 15 cities are complete!) 
dependent on the local airline. Baltimore is the only city in Maryland 
that has trunk airline service; the local service operator in that State, 
Allegheny, also serves Baltimore plus 6 other Maryland cities. 
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The increasing acceptance of local air service by the pan lic has 
proven that the Board’s action in certifying these small hs l service 
yirlines Was a Wise step in fostering the growth of air transportation 
in the United States so that the smaller intermediate cities could have 
the benefit of air service. The charts below show details of the growth 
of traffic and revenues for the local service airlines. 


Local service airlines traffic, 1945-53 


Revenue Airmail, Express, 
passengers ton-miles ton-miles 


4, 452 
25, 118 60, O88 
235, 585 167, 564 
425, 695 361, 984 | 
683, 811 432, 628 | 
987, 931 | 559, O85 
, 462, 083 | 765, 456 
, 703, 730 $93, 057 
1, 998, 128 | 976, 003 


Local service airlines revenue growth, 1946-5 
Passengers 


$314, 638 


> 

< 
4, 
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a 14, 054, 99s 

10, 302, 856 16, 384, 321 

15, 757, 568 18, 575, 430 

19, i 21,151, 074 93, 
22, 651, 7 24, 318, 531 903, 003 


In 1953 the local airlines carried 1,998,000 revenue passengers as 
compared with 425,000 revenue passengers carried in 1948. The total 
commercial revenues in 1953, exclusive of mail pay, were approxi- 
mately $24,300,000, while in 1948 commercial revenues were only $5 
million. Thus in 6 years, the commercial revenues and the number of 
revenue passengers have increased roughly five times. The growth 
in the volume of airmail handled by the local carriers has increased 
from 361,000 mail ton-miles in 1948 to 976,000 mail ton-miles in 1953, 
representing a 160 percent increase in the airmail ton-miles for the 
6-year period. During this 6-year period, air express and air freight 
revenues have increased : approximately five times. Early reports from 
the first quarter of this year indicate that additional growth is being 
ittaied. While we cannot reasonably expect this rapid rate of in- 
crease to continue indefinitely, there are as yet no indications that the 
peak has been reached. 

Because subsidy has been such an important tool in developing our 
national aviation transport system since 1926, I should like to dis- 
cuss briefly the value of such subsidy in the past and the need for sub 
idy, in reasonable amounts, in the future. 

Other witnesses who have appeared before this committee have spo- 

ken . the origin of the subsidy—how, as a result of long investiga- 
tions by the predecessor of this committee, there evolved a re: alization 

that the safety record of an airline was inextricably bound to its eco- 
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nomic health. This was the basis for the “need” mail pay provisions } 
the Civil Aeronautics Act of 1938. The tremendous growth of ci; 
aviation that has resulted has proven the effectiveness of that policy. 

During the past several years there has evolved a refinement in the 
method of computing the “need mail pay” a carrier receives from the 
Federal Government, by separating the amount into compensatory 
mail pay and subsidy mail pay. : 

The committee held hearings in 1951 on the subsidy separation pro- 
posal and, in addition, employed a private consulting firm to assist 
in determining fair compensatory mail rates. The report of the ac- 
counting firm, Ernst & Ernst, to this committee found that the « 
mestic airline subsidies were largely the result of providing air services 
to the smaller intermediate cities in the United States. The subsidies 
paid to the airlines represented a subsidy to furnish air service to those 
smaller cities that could not generate enough commercial revenues to 
pay for the total cost of airline operations. Although paid to the air- 
lines, it was the small communities which received the subsidy in the 
form of air service. 

Last year the President sent to Congress Reorganization Plan No. 
10, which provided for the separation “of compensatory airmail pay- 
ments and subsidy payments. The President’s intention to preserve 
the basic policy of subsidy pay ments, while separating the payment 
into two parts, is clearly brought out in the following statement, made 
by him, in transmitting the plan to Congress: 


The policy of providing financial aid for airline development was adopted in 
the Civil Aeronautics Act of 1938, and reflects broad national interest in securing 
a system of air-transport services adequate to the needs of defense, commerce, 
and the postal service. Federal aid provided under that act has contributed 
greatly to the rapid development of commercial air transportation during the 
past 15 years. Continued subsidy support will be required for some time to 
enable certain segments of the industry to achieve the full measure of growth 
required by the public interest. 

The great advantage of separating subsidy payments is that it be- 
comes clear what portion of the total moneys paid to a carrier are to 
pay for the cost of transportation and what portion covers subsidy 
payments to prov ide the strong air transportation system envisaged 
in the Civil Aeronautics Act of 1938. 

For the coming fiscal year 1955 the Civil Aeronautics Board has 
estimated that the Banteay payments to the local service airlines will 
be approximately $23,895,000. This is the amount which the Board 
will spend to prov ide air service to the 437 cities on the routes of the 
local airlines listed in the appendix which I mentioned previously. 

Recently there has been some criticism regarding the amount of 
subsidy paid to the airlines. The 10 largest domestic trunk carriers, 
operating without subsidy since 1951, are being compared with the 
other carriers operating within the U nited States ‘which require around 
$25 million in subsidy. The comparison suggests that subsidized air- 
lines are not properly running their business. That is certainly not 
the case. 

First of all, the 10 major trunks have been operating approximately 
20 years. The local airlines have been i in business on an average of 
only 514 years. We don’t expect a 5-year-old to have the earning 
power of a 20-y year-old. We shouldn’t expect it of an airline. 
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‘he CuatrMAN. Do you expect to reach the time when a subsidy 
W ; not be necessary in the next few years ¢ 


Mr. Nyrop. I expect it will take 5, 8, or 10 years. 

The Cuarrman. But you do expect to reach that point. 

Mr. Nyrop. Yes, sir. 

Secondly, the 10 trunks have the long-haul routes which are the 
most heavily traveled in the world. The local airlines have only 
short hauls from the small and intermediate cities to the major cities. 


7 evaluate the subsidy pesiperty is to answer two questions: 
1) What are we paying for? 


to) Are we getting our money ’s worth ? 


The answer “to the first question I have answered in part before. 
We are paying for providing : air transportation for passengers, United 
States mail and freight at ‘437 communities. More particularly, we 
are paying for air service for the 258 communities which are served 
exclusively by the local airlines. 

The answer to the second question is not as easy to determine, but 
the important point is that these local airlines carried nearly 2 million 
passengers in 1953. Scores of small, isolated communities are now 
linked with neighboring cities by air, with a consequent increase in 
the flow of commerce and trade. 

The basic idea in Government help to transportation—starting back 
with the toll roads—was to bind the whole Nation together. Until 
1946 this was not being accomplished in the field of civil aviation. 
We had only one-half of a civil air-transportation system—only the 
large cities were served. Today we have a complete air-transporta- 
tion system and all the Nation is receiving air service. 


I don’t know how a value can be assigned to such an air-transport 
system in terms of fostering interstate commerce, 
civil defense, or national unity. 
very high. 


Nor should it be considered that the Federal subsidy is all outgo 
with no direct monetary return to the United States Government. 
The 14 local airlines are productive sources for tax revenue for the 


national defense, 
I do know, however, that the value is 


United States. They collect excise taxes on transportation, pay oil 
and gas taxes, and sesvide a sizable payroll which is subject ite income 
tax. In fact, in 1953 the local airlines collected nearly $314 million 
in excise taxes. In addition, the local airlines paid $1,429,755 in 
various taxes such as property, franchise, fuel, oil, income, and pay- 
roll taxes. The local airlines’ payroll subject to the Federal income 
tax amounted to almost $24,500,000 in 1953. 

In order to evaluate the amount of subsidy which is paid for local 
service to America’s small communities, I have prepared the follow- 
ing chart from official CAB statistics. In it are listed the important 
traffic and revenue figures of the domestic trunk air carriers for the 
vear 1938. The second column shows the same figures for the Big 
Four (American, Eastern, TWA, and United). The third column 


aos the same figures for the domestic trunk carriers, excluding the 
ig Four. 


47965—54——_31 
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| 

| | Domestic 
|; Alldomestic} Big Four | carriers 

| carriers! | carriers,? | other than 
1938 | 1938 | Big Four, 
| 1938 


| 
Mail revenue...- : .--| $15,751,408 | $10,125,471 | $5,625,937 | 
Nonmiail revenue -__-_- . $26, 499,322 | $21,128,612 | $5,370,710 | 
Total revenue- ; $41, 250,730 | $31,254,083 | $10, 996, 647 
Profit... ‘ ea 540 ($967, 177) ($1, 278, 581)} ($212, 7 
Revenue-miles flown | 68, 543, 355 | 48, 481, 958 | 20, 061, 397 
Revenue passengers . = 1, 168, 489 804, 768 | 363, 7: 
Revenue passenger miles 475, 599, 717 369, 773,419 | 105, 826, 2¢ 
Pounds airmail. __. 22, 890, 968 15, 958, 981 | 6, 932, | 
Mail ton-miles.- | 7, 446, 590 5, 908, 973 | 1, 542,617 | 
Route miles. | 34,517 | oeta A 


| 





1 American Airlines, Inc., Braniff Airways, Chicago and Southern Air Lines, Colonial Airlir 
nental Air Lines, Delta Air Corp., Eastern Air Lines, Inland Air Lines, Mid-Continental Airlin 
Airlines, Nort' east Airlines, Northwest Airlines, Pennsylvania-Central Airlines Corp., Trans: 
& Western Air, United Air Lines Transport Corp., Western Air Lines, Inc. 

? American Airlines, Inc., Eastern Air Lines, Transcontinental & Western Air, United Air Ling 
port Corp. 


312 months ending 3d quarter, 1953. 

I chose the year 1938 because I think the trunk carriers were in 
roughly the same state of development then as the local airlines are 
today. Of course, the Big Four were in a more advanced stage of 
development than the industry generally. 

The most amazing figure in the chart is that of revenue passengers. 
The local airlines in 1953 carried 60 percent more passengers than all 
of the trunk airlines in the United States in 1938. The local airlines 
in 1953 carried six times as many passengers as the domestic trunk 
carriers in 1938 after the Big Four passengers are excluded. 

The local airlines in 1953 flew almost as many revenue-miles as the 
Big Four in 1938 and more than double the revenue-miles of the rest 
of the domestic trunk carriers. 

Now look at the first line which is mail revenue. For simplicity, 
assume that it is all subsidy, which, of course, it is not. You will note 
that nearly 39 percent of the total revenue of all domestic carriers in 
1938 was mail revenue. The Big Four operating the long heavily 
traveled and most profitable routes received 32.4 percent of their 
revenue from subsidy. And, if you exclude the Big Four, the rest of 
the trunk airline industry was dependent on the United States for 
almost 50 percent of its revenue. The percentage is slightly more 
than for the local airlines in 1953. 

The purpose of this chart is to show the conditions of the trunk 
carriers when they were in a state of development comparable to the 
local airlines of today. That Congress enacted a wise policy in the 
Civil Aeronautics Act of 1938 is evident in the fact that domestic 
trunk carriers, with but three exceptions, are today financially inde- 
pendent and are repaying the United States handsomely in safe and 
frequent air travel and in many other ways. I am confident that 
the investment in local air service being made by Congress today will 
pay equally handsome dividends in the future. 

Before leaving the subject of subsidy, I would like to discuss the 
compensatory airmail rates. The local airlines have been placed in 
service groups III, IV, V, and VI by the Civil Aeronautics Board, 
which means that they are paid for carrying airmail at rates ranging 
from 75 cents to $2.58 per ton-mile. These rates sound like substan- 
tial compensation when compared with the rates for the large trunk 
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airlines that are carrying airmail for 45 cents per ton-mile and, on 
certain routes, are carrying first-class mail for 20 cents per ton-mile. 

The seemingly high compensatory rate per ton-mile which the local 
airlines receive for carrying airmail is really only a fiction. The local 
airlines do not receive any tons of airmail. The amount of airmail 
generated at the small communities served by the local airlines is not 
large—in fact, we seldom get a 10-pound sack at such cities. 

A local airline, with a compensatory airmail rate of 91 cents a ton- 
mile, carries this 10-pound seck of mail 150 miles (average length 
of haul) and receives only 69 cents from the Post Office Department 
us compensatory mail pay. The 69 cents received by such a local 
carrier is approximately equal to the cost of 314 special-delivery 
stamps. Even at the highest compensatory rate, $2.58, a carrier would 
receive only $1.94 for carrying a 10-pound sack of mail 150 miles. 

In conclusion, I want to thank the chairman and the members of 
this committee again for making this opportunity available for the 
local airlines to present our statements. 


Thank you. 


The CuHarrman. Thank you very much, Mr. Nyrop. We are glad 


tosee you again, 


The appendixes will be made a part of your record. 
(Appendixes to Mr. Nyrop’s statement are as follows:) 


ALABAMA 


Birmingham 
*Gadsden 
Mobile 
*Tuscaloosa 
ARIZONA 
*Ajo 
*Clifton 
*Flagstaff 
*Kingman 
Phoenix 
*Prescott 
*Safford 
Tueson 
*Winslow 
*Yuma 
ARKANSAS 
*Camden 
*El Dorado 
Fort Smith 
*Helena 
Hot Springs 
*Jonesboro 
Little Rock 
*Magnolia 
*Pine Bluff 
*Stuttgart 
Texarkana 
*West Helena 


_ 


APPENDIX A 


CALIFORNIA 


*Arcata 
*Blythe 
Burbank 
*Carmel 
*Chico 
*Crescent City 
*Death Valley 
*El Centro 
*Eureka 
*Fort Bragg 
*Imperial 
*Inyokern 
*Laguna Beach 
Los Angeles 
*Marysville 
*Monterey 
Oakland 
*Oceanside 
*Oxnard 
*Red Bluff 
*Redding 
Sacramento 
San Diego 
San Francisco 
*San Jose 
*San Luis Obispo 
*Santa Ana 
*Santa Barbara 
*Santa Clara 
*Santa Cruz 


*Cities served by local airlines only. 


'Citles which are certificated for service through a common airport, such as Parkers- 
burg, W. Va., and Marietta, Ohio, served by Allegheny Airlines, are listed separately, 


Cities Servep BY LOCAL AIRLINES * 


CALIFORNIA—Ccontinued 
*Santa Maria 

*Santa Rosa 

*Ukiah 

*Ventura 

*Watsonville 

*Yreka 

*Yuba City 


COLORADO 


*Alamosa 
*Cortez 
Denver 
*Durango 
Grand Junction 
*Gunniston 
*Monte Vista 
*Montrose 
Pueblo 
CONNECTICUT 

None 

DELAW ARE 
*Dover 
*Georgetown 
*Rehoboth Beach 
Wilmington 


DISTRICT OF COLUMBIA 
Washington 





FLORIDA 
Jacksonville 
GEORGIA 


Albany 
*Athens 
Atlanta 
Columbus 
*La Grange 
*Moultrie 
Valdosta 


IDAHO 


Boise 
*Burley 
*Coeur D’Alene 

Idaho Falls 
*Lewiston 
*Moscow 
*Payette 

Pocatello 
*Rupert 

Twin Falls 

ILLINOIS 
*Altoa 
*Cairo 
*Champaign 

Chicago 
*Danville 
*Decatur 

Moline 
Peoria 
Quincy 
Rockford 

Springfield 
*Urbana 
*Wood River 


INDIANA 


*Bloomington 
*Gary 
Indianapolis 
*Kokomo 
*Lafayette 
*Logansport 
*Marion 
*Peru 
*Richmond 
South Bend 
*West Lafayette 


IOWA 


Burlington 

Davenport 
*Fort Madison 
*Keokuk 


KANSAS 


*Chanute 

*Coffeyville 

*Pittsburg 
Topeka 
Wichita 


KENTUCKY 
Ashland 
*Corbin 
Lexington 
*London 
Louisville 
Paducah 
LOUISIANA 
3aton Rouge 
Monroe 


New Orleans 
Shreveport 


MAINE 
None 


MARYLAND 


Baltimore 
*Cambridge 
*Cumberland 
*Easton 
*Hagerstown 
*Ocean City 
*Salisbury 


MASSACHUSETTS 


Boston 

Holyoke 
Pittsfield 
Springfield 
*Westfield 
Worcester 

MICHIGAN 

Detroit 
*Escanaba 
Grand Rapids 
*Hancock 
“Houghton 

*Iron Mountain 
*Tronwood 
Kalamazoo 
Lansing 
*Marquette 
*Menominee 

MINNESOTA 

*Alexandria 
*Bemidji 
*Brainerd 
*Chisholm 
*Duluth 

*Fergus Falls 
*Hibbing 
*International Falls 
Minneapolis 
*St. Cloud 

St. Paul 

*Thief River Falls 
*Winona 


MISSISSIPPI 
*Biloxi 
*Columbus 


REVISION OF CIVIL AERONAUTICS ACT 


Cities SERVED BY LOCAL AIRLINES—Continued 


MISSISSIPPI—continued 


*Greenville 
sulfport 
Jackson 
*Laurel 
*Natchez 
*Tupelo 
*Vicksburg 
MISSOURI 

*Cape Girardeau 
“Columbia 
Hannibal 
Joplin 

Kansas City 

St. Louis 
Springfield 


MONTANA 
Billings 


NEBRASKA 
None 


NEVADA 

Boulder City 
*Carson City 
*Hawthorne 

Las Vegas 
*Minden 

Reno 
*Tonopah 


NEW HAMPSHIRE 
Keene 
NEW JERSEY 
*Asbury Park 
Atlantic City 
*Cape May 
*Long Branch 
Newark 
*Red Bank 
*Wildwood 
NEW MEXICO 
Albuquerque 
*Clovis 
*Farmington 
*Gallup 
Las Vegas 
Santa Fe 
*Silver City 


NEW YORK 


Albany 
*Auburn 
Binghamton 
Buffalo 
Corning 
Elnira 
Endicott 
*Geneva 
*Ithaca 
*Jamestown 


*Aberd 
Ashev 
*Beaut 
Chari 
Durhi 
*Fayet 
Green 
Hende 
*Hicko 
High 
*Kinste 
*Moreh 
New I 


*Pineh 


Raleig 
*Soutl 


Wilmi 


Cincin 
Clevel 
Colum 
Dayto 
*Lima 
*Mans 
Mariet 
*Mario! 
*New | 
*Spring 
Young 


*Zanes\ 


*Ada 

*Ardm¢ 
Bartle 
*Chicks 
*Dunca 
*Enid 

Fort § 
Lawto 
*Miami 
*McAle: 
Musko 
Oklahe 
Ponca 
*Shawn 





REVISION OF CIVIL AERONAUTICS ACT 


CITIES SERVED BY LOCAL AIRLINES—Continued 


ew YORK—continued 
nson City 
agara Falls 
W York 
chester 
ome 
schenectady 
use 


rica 
Tatertown 


NORTH CAROLINA 


* Aberdeen 
Asheville 
*Beaufort 
Charlotte 
Durham 
*Fayetteville 
(Greensboro 
Hendersonville 
*Hickory 

High Point 
*Kinston 
*Morehead City 
New Bern 
*Pinehurst 
Raleigh 
*Southern Pines 
Wilmington 
Winston-Salem 


NORTH DAKOTA 


Fargo 
Grand Forks 
OHIO 
Cincinnati 
Cleveland 
Columbus 
Dayton 
*Lima 
*Mans“eld 
Marietta 
*Marion 
*New Philadelphia 
*Springfield 
Youngstown 
*Zanesville 


OKLAHOMA 
*Ada 
*Ardmore 
Bartlesville 
*Chickasha 
*Duncan 
*Enid 
Fort Sill 
Lawton 
*Miami 
*McAlester 
Muskogee 
Oklahoma City 
Ponca City 
*Shawnee 


OKLAHOMA—continued 


*Stillwater 
Tulsa 
*W oodward 


OREGON 

* Astoria 
*Albany 
*Baker 

*Coos Bay 
*Corvallis 
Lugene 
Klamath Falls 
*La Grande 
Medford 
*North Bend 
*Ontario 
Pendleton 
Portland 
*Roseburg 


PENNSYLVANIA 


*Altoona 
*Bellefonte 
Bradford 
*Butler 
*Clearfield 
Erie 
*Franklin 
Harrisburg 
* Johnstown 
Lancaster 
*Lock Haven 
*Oil City 
Philadelphia 
*Philipsburg 
Pittsburgh 
Scranton 
*State College 
Waynesboro 
Wilkes-Barre 
Williamsport 


RHODE ISLAND 
None 
SOUTH CAROLINA 
rreenville 
*Greenwood 


*Myrtle Beach 
Spartanburg 


SOUTH DAKOTA 


None 


TEN NESSEE 


Johnson City 
Kingsport 
Knoxville 
Memphis 


TEXAS 
*Abilene 
*Alpine 
Amarillo 
Austin 
Beaumont 
* Beeville 
*Big Spring 
* Borger 
*Brady 
*Breckenridge 
*Brownwood 
*Bryan 
*Coleman 
*College Station 
Corpus Christi 
Dallas 
*Edinburg 
El Paso 
*Fort Stockton 
Fort Worth 
Galveston 
Gladewater 
*Harlingen 
Houston 
*Kerrville 
Kilgore 
Longview 
Lubbock 
*Lufkin 
*Marfa 
*Marshall 
*McAllen 
Midland 
*Mineral Wells 
*Mission 
Odessa 
*Paris 
*Pecos 
*Plainview 
Port Arthur 
San Angelo 
San Antonio 
*San Benito 
*Snyder 
*Sweetwater 
*Temple 
Tyler 
*Victoria 
Waco 
UTAH 
Salt Lake City 
Vernal 
VIRGINIA 
Bristol 
Danville 
Hampton 
*Lynchburg 
Newport News 
Norfolk 
Richmond 
Roanoke 
Warwick 





REVISION OF CIVIL AERONAUTICS ACT 


CITIES SERVED BY LocaL AIRLINES—Continued 


VERMONT 
None 


WASHINGTON 
*Aberdeen 
*Centralia 
*Chehalis 
*Clarkston 
*Ellensburg 
*Ephrata 
*Hoquiam 
*Kennewick 
*Moses Lake 
*Olympia 
*Pasco 
*Port Angeles 
*Pullman 
*Richland 

Seattle 
Spokane 
Vancouver 
Walla Walla 


WASHINGTON—Ccontinued 


*Wenatchee 
Yakima 


WEST VIRGINIA 


*Beckley 
*Bluefield 
Charleston 
Huntington 
Parkersburg 
Wheeling 
WISCONSIN 
*Beloit 
*Clintonville 
*Eau Claire 
*Green Bay 
* Janesville 
*La Crosse 
Madison 
*Manitowoc 


WISCONSIN—Continue 


Milwaukee 
*Oshkosh 
*Rhinelander 
*Stevens Point 
*Superior 
*Wausau 
*Wisconsin Rapids 


WYOMING 
Casper 
Cheyenne 

*Cody 
*Greybull 
*Laramie 
*Lander 
*Powell 
*Rawlins 
*Riverton 
*Rock Springs 
*Worland 


*Marinette 


The CHarrman. The next witness will be Mr. Edmund Converse, 
president of Bonanza Air Lines, Inc. 


STATEMENT OF EDMUND CONVERSE, PRESIDENT, BONANZA 
AIR LINES, INC. 


Mr. Converse. I ask your indulgence in the fact that I and the other 
local carrier presidents who follow will seem to concentrate on our 


own airlines, because that is the part of the problem we know best. 

The CHamman. All right, sir. You may proceed as you wish. 

Mr. Converse. I am Edmund Converse, president of Bonanza Air 
Lines, Inc. At the outset I want to take this opportunity to extend 
my sincere gratitude and appreciation to the chairman and members 
of the Senate Interstate and Foreign Commerce Committee for this 
opportunity to appear before the committee in behalf of Bonanza 
Air Lines and as a representative of the local service airline industry 
regarding Senator McCarran’s Senate bill, S. 2647. All of us, I am 
sure, appreciate the tremendous interest, vision, and leadership which 
Senator McCarran has demonstrated over the past 20 years in the 
promotion and development of civil aviation in the United States. 

All of us likewise appreciate the great interest and leadership which 
this committee has Acmnemahasted by setting down S. 2647 for full 
and complete public hearings, study, and consideration. We feel that 
the considerable attention which you are according this matter is 4 
tribute to the extremely significant part that United States civil avia- 
tion has attained in the present and future welfare of the Nation. 

The Cuarrman. I do not want you to feel that the lack of the pres- 
ence of the other members of this committee is at all significant of 
their lack of interest in this matter. 

Mr. Converse. I understand that. 

The CuHairman. They are all following the hearing closely. It has 
been discussed thoroughly and a complete synopsis of the testimony 
has been prepared for each ore of the Senators and will be available 
when we come to taking up the bill. 

Mr. Converse. I realize that, sir. 
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Bonanza is one of America’s 14 certificated local service air carriers. 
It operates scheduled mail, passenger, freight, and express services 
over some 1,200 route miles in the States of Nevada, California, and 
Arizona. Its present route extends from Reno, Nev., south through 
Las Vagas to Phoenix, Ariz., and thence west to San Diego and north 
to Los Angeles. 

Between these 5 named cities Bonanza serves 11 other intermediate 

munities, Which are Carson City, Hawthorne, and Tonopah, Nev.; 
Death Valley, Calif.; Kingman, Prescott, Ajo, and Yuma, Ariz.; 
Blvthe, El Centro, and Santa Ana/Laguna Beach, Calif. 

Historically, Bonanza Air Lines was incorporated in the State of 
Nevada in 1945. After several months of charter and training school 
operations the company commenced scheduled intrastate service be- 
tween Reno and Las Vegas under a certificate issued by the Nevada 
State Public Service Commission. These two cities, some 450 road 
miles apart and having no rail connection, comprise two-thirds of the 
population of the State. Operations were started with one leased con- 
verted DC-3 airplane and 17 employees. 

In 1947 the company applied to the Civil Aeronautics Board for 
a certificate of convenience and necessity. During the processing of 
its application the airline continued its operations, and picked up the 
intermediate stops of Tonopah and Hawthorne, Nev. 

In November of 1949 Bonanza was awarded its certificate by the 
CAB authorizing scheduled interstate air transportation service be- 
tween Reno, Las Vegas, and Phoenix via various intermediate cities. 
Bonanza’s certificate was later amended to extend this route into Los 
Angeles from Phoenix via Ajo, Blythe, Yuma, El Centro, San Diego, 
Oceanside, and Santa Ana/Laguna Beach. Within 30 days air car- 
rier operations were commenced over the entire route. 

Bonanza soon found that the 648-mile route which it was awarded 
in 1949 was too short a route over which to spread its fixed costs. To 
remedy this situation the company applied for the route segment 
Phoenix-San Diego-Los Angeles via several intermediate stops, as 
before noted, and was awarded this segment in 1952. Bonanza has 
been operating its present complete route since August 1952. 

Bonanza is a typical local service or feeder airline in that its service 
is triple in character. It provides service between the smaller com- 
munities in its area; it provides service between the smaller com- 
munities and their trade areas; it provides long-haul trunk service 
for the smaller communities in that it connects with the trunk car- 
riers at the metropolitan centers. 

The company is proud of its record in developing the benefits of 
air transportation to an increasingly greater number of people who 
have come to rely upon that type of service. Comparisons are always 
useful for purposes of demonstrations—for instance : 

1950: Bonanza flew 908,000 revenue miles 
1953: Bonanza flew 1,647,000 revenue miles 


1950: Bonanza carried 4,600,000 revenue passenger-miles 
1958: Bonanza carried 15,000,000 revenue passenger-miles 


1950 (ton- 1953 (ton- Percent 
miles) miles increase 


| 
son tana 
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During 1953 Bonanza gave to American, United and TWA, its 
chief connecting trunk carriers, nearly one-third of a million dollars 
In passenger revenue ($320,000) and received from them about oye. 
fourth million dollars ($223,000). 


These figures indicate progress in the category of a local service 
carrier—namely, Bonanza’s increased use by the public and the post 
office and its position as a “feeder” of traffic, to the trunk carriers jt 
serves. 

Now, what about cost to the Government for service provided ? 

From time to time a great deal has been said about the subsidy re 
quired for the local service industry. There are some significant facts 
in this connection that should be brought to the committee’s attention. 
I would like to say that we of Bonanza do not shudder at the mention 
of the term “subsidy” as many would have us do. It is given to 
Bonanza for the direct benefit of some 4 million people to whom Bo- 
nanza’s local air service is made available. That subsidy is responsive 
to the need for that type of service and it is channeled almost entirely 
toward the provision of that type of service by Bonanza. It isa sub- 
sidy designed to satisfy a great public need that could not otherwise 
be satisfied. Bonanza is merely the medium through which these 
moneys are funneled. 

A. local service carrier’s profit is very carefully controlled and 
limited by the Civil Aeronautics Board. It is intended to be ap- 
proximately a 7 percent or 8 percent return on what is known as the 
“recognized investment” in Bonanza. An 8 percent return, while 
reasonable, is indeed a very optimistic expectation in this type of in- 
dustry. Actually the records will show that the local service carrier 
industry has not experienced anything close to an 8 percent return on 
its investment over the past 5 years. The profit, if any, is little more 
than nominal. 

I point this out, not by way of complaint, but merely to emphasize 
the fact that moneys spent by the Government toward the furtherance 
of local air service are moneys which are almost exclusively directed 
and applied to the benefit of the American public as a whole. 

If I may, I would like to comment briefly upon the reason that sub 
sidy is required in the case of local air service. Trunkline operations 
are essentially long haul in nature; because of the heavy population 
centers involved an extremely heavy flow of traffic is produced. This 
extremely heavy traflic warrants the purchase of very large aircraft 
which, per unit of productivity, are far more economical and efficient 
to operate than are smaller aircraft. When the capacity of such air- 
craft is greatly utilized, the revenue which it produces more than off- 
sets the cost involved. Consequently, no subsidy is required in support 
of that type of operation. Local service carriers, on the other hand, 
were not granted what would normally be considered heavily traveled 
route segments. They were authorized routes which enabled them 
to carry traffic between the smaller cities, and between the smaller 
cities and the metropolitan areas. 

It was believed by the Civil Aeronautics Board that the need of the 
citizen in the smaller community for service to another smaller com- 
munity or to a metropolitan trade area, and the need of a citizen in a 
metropolitan trade center for travel into the smaller communities 1n 
the general area are just as great and were entitled to just as much 
recognition in terms of air transportation service as was the need of the 
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ic reo in the metropolitan trade center to travel to another metro- 
politan tré ade center. It was believed by the Board that the avail- 
ability of this type of service would facilitate and hasten the cultural 
and economic development of the entire area in which such service 
was provided. 

It was believed by the Board that = progress of the Nation re- 
quired the extension of the benefits of : r transportation to a greater 
ind greater proportion of the eee "The only reai difference te 
tween this type of service and the type of service between metropoli- 
tan areas lies in the number of people using such service, not in the 
character or the need of the people themselves for such air service 

The trunklines have the heavy traflic routes. The local service car- 
rier has much less heavily traveled routes—routes that were not con- 
sidered to be sufficiently productive for a trunkline type of operation. 
Operating less heavily traveled segments, therefore, the local servi 
carrier cannot justify « x properly utilize, for that matter, the larger, 
more modern, more economical aircraft used by the trunkline iS, 

Even using the famed and highly reliable Doug): as DC—3, the local 
service carriers do not operate over such heavily tenveled segments 
as will produce enough commercial revenue to meet the cost of pro- 
viding the service. While the public has a great and growing need for 
this type of service, there is not yet enough of the public using it to 
meet the costs of the operation. "This, then, leaves a gap between the 
amount of commercial revenues taken in and the costs required for 
the performance of the service. 

In the language of the industry, this is termed the break-even need 
requirement. The subsidy provided, then, to fill in that gap is there- 
fore provided directly for the benefit of the public for which the 
operation is performed. 

As the publie’s use of such service increases, the subsidy for each pas- 
senger-mile carried is reduced. In Bonanza’s case, for example, in 
1950 the subsidy was 11.52 cents per revenue-passenger-mile. In 1953 
it was 5.34 cents per revenue-passenger-mile, or less than half of the 
1950 figure. This clearly is proof of progress. It unquestionably 
demonstrates that the trend is in the proper direction. It shows quite 
simply that the cost to the Government of each unit of service actually 
used by the public is dropping at a very marked rate. When we 
look at Bonanza’s phenomenal increase in revenue-passenger-miles 
over the past 3 years, we see that an ever-increasing number of people 
are being benefited at lower and lower cost per unit of benefit. 

I feel I speak for all 14 local service airlines when I state to this 
committee that not one of us wants to be on a subsidy. There is not 
one of us that does not pray for the day to come when his airline is 
on a self-sufficient basis. There are many things that can be done and 
are being done to hasten that day. For instance, the removal by the 
Board of some of the completely nonproductive communities; the re- 
moval of many service restrictions which have outgrown their original 
intent; the further suspension of trunk carriers from what are 
obviously local service cities and routes. 

One of the amendments to this bill that will do more than any- 
thing else to hasten the day of self-sufficiency is that which provides 
fer permanent certification. Today all local service carriers are op- 
erating under a temporary certificate. We may know or hope that 
the Board will recertificate us for another temporary certificate but 
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does the public in our areas? I would like to point out to the com 
mittee that the availability of air transportation service to a com- 
munity should be something that it can count on if it already ha 
or can look forward to if it is not yet available to the community. 

Business, of course, necessarily relies on transportation facilitie; 
and the availability of air transportation to a community is very fre. 
quently one of the prime factors which attracts new business to tl); 
community. It is also one of the prime factors which enables a com- 
mercial organization in the community to widen the scope of 
markets and, as you know, it is of tremendous benefit to the com 
munity when it places that community within the trade and distriby. 
tion orbit of a larger metropolitan area. It is, in other words, one 
of the prime factors in the economic development of a community. 

This, in turn, contributes to the economic progress of the general 
area, and the country as a while. It is not the type of thing which 
can properly be relegated to a shifting or uncertain status. Generally 
speaking, it is something on which the inhabitants of a community 
should be entitled to depend and on which they should feel free ti 
base their future plans. 

Where is has been demonstrated that communities need such service 
to the extent that they will utilize it to a reasonable degree, the estab 
lishment of that service should be fixed and certain. In such case, of 
course, the benefits of air transportation help the community to grow, 
with that growth the community in turn increases its use of the 
service and lowers the cost to the Government of that service. Where 
that trend is present, the question of the permanency of that service 
should be removed. 

Certainty itself in such a case will contribute materially to the 
progress of the airline providing the service, and if such service is one 
which the public can confidently expect to be available in the future, 
the public will obviously tend more and more to build its plans on suc! 
service. By the same token permanency of existence will greatly 
enhance the ability of the carrier to secure equity capital for its finan 
cial needs at lower rates than under the present situation. It will also 
provide the employees of the carrier with a greater sense of job 
security. 

While permanency of certificate may be necessary to all qualified 
local service carriers for the above reasons, it is particularly vital to 
those carriers operating in regions of extreme isolation and/or servic- 
ing military installations. Bonanza is a good example of this state 
ment. Although the area served by Bonanza is one of the fastest- 
growing areas in the United States in terms of population it is also 
one of the most isolated transportationwise. 

In granting to Bonanza the local service route which it operates, 
the Civil Aeronautics Board in its wisdom not only took cognizance 
of the high level of economic activity in the area involved, but to 4 
large degree anticipated a future economic development. In most 
cases, however, this development has been so notable that no one could 
have anticipated its full ramifications. Bonanza believes that it 1 
contributing materially to this development. 

In many instances there is no adequate surface transportation be- 
tween the communities served by Bonanza. In many instances travel 
by any means other than air is either extremely arduous or completely 
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intol rable. In virtually all instances the availability of Bonanza’s 
air service provides substantial benefits in time and convenience. In 
Bonanza’s area of the country isolation is the rule rather than the 
exception. Distances between the cities are great, terrain is fre- 
quently extremely rugged and various extremes of climate are en- 
countered. 

In most cases, air trans sportation is the only re ally acceptable means 
of travel, and the growth in traffic over Bonanza’s route demonstrates 
quite e clearly that this fact is being recognized to an ever-increasing 
Laie Communities that were otherwise isolated and communities 
whose economic growth was stunted by the discouraging aspects of 
surface travel have, through Bonanza’s service, become a part of and 
conti ibuted directly to economic progress of the general area involved. 

I would like also to note brie fly the national-defense as pects of local 
service and do so, of course, with particular reference to Bonanza. 
The local-service industry employs a great many people. For the 
most part these are highly trained, highly specialized personnel avail- 
able at a moment’s notice for whatever needs the national defense 
may impose. This is a very substantial reserve of trained and skilled 
pers sonnel to have on hand in any national emergency. The local air- 
service industry also has in operation approximately 150 aircraft, 
largely multi-engine DC-3’s available to the Nation in any emergency. 
Besides this, the local service industry has many million dollars in- 
vested in ground facilities and equipment which also could be geared 
toany national de fense needs. 

Many airports in the Nation are now open and operating and avail- 

eble for the national defense primarily because they are utilized at this 
ti me by ~ local-service carriers. This very substantial number of 
personnel and these very substantial amounts of aircraft equipment 
and facilities can obviously make a material contribution to the 
tional defense should the need ever arise. 

Bonanza is providing service to several defense installations. For 
example, at Hawthorne, Nev., Bonanza provides the only air-trans- 
ae ition service to what is one of the largest naval ammunition depots 

ithe world. Bonanza also provides service to Nellis Air Force Base 
duce Las Vegas. Nellis is believed to be the only advanced jet- 
training center of its kind in the Nation, and is generally conceded 
to be the busiest military airport inthe United States. 

Also at Las Vegas Bonanza has carried a very considerable amount 
of traffic and freight in connection with the atomic tests conducted 
north of Las Vegas at Frenchman’s Flat. 

Through Phoenix, Ariz., it serves several highly active Air Force 
bases. At Yuma, Ariz., it serves the Yuma Test Center, which is 
gradually assuming the functions of the Aberdeen Proving Ground, 
wing engaged in the testing of various top-secret defense weapons. 

Through El Centro it serves the Navy jet gunnery and combat- 
training center there and, of course, in and near San Diego and Los 
Angel] les there are numerous Defense Establishments for which Bo- 
nanza’s services are available. 

It should also be pointed out that for purposes of decentralization 
or evacuation, the Nevada and Arizona areas continue to offer vast 

opportunities. It is believed that for purposes of evacuation from 
the heavily congested coastal regions, the Nevada and Arizona areas 


na- 
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would logically be utilized. Air transportation to those areas 
the coastal cities and between those areas would, of course, be 
valuable service. 

There also would appear to be a growing tendency to dispersi 
of the huge coastal industrial plants, utilizing the Arizona and N 
areas because of their comparative safety behind the intery 
mountain ranges. In this age it is apparent that such dispersal « 
centralization will increase rather than decline. For that reaso 
these areas can be expected to play an ever-increasing role 
national-defense pattern, and therefore can be expected, for this 
alone, to have a still greater need for the air-transportation s: 
provided by Bonanza. 

This is not only true of Bonanza, of course, but is undoubtedly 1 
of many of the other local service carriers. Such a fact is inhe 
in the nature of the service, because these carriers take their service 
into the more distant, less-congested areas of the Nation, where the 
opportunities for expansion and safety are so superior. 

‘That the local service airline industry is here to stay is, I believe, 
not open to question. An industry that provides air transportation to 
430 cities in 42 of the 48 States is an industry that is providing a needed 
service to the American public. It has been suggested by some that 
the trunk carriers take over the local service routes and then absorb 
the subsidy. To my way of thinking this is a shortsighted view. The 
trunks are converting to high density, high-speed aircraft for long- 
haul operation. To force them back in the feeder business would 
either mean tremendous expense in aircraft suitable for operation in 

many of the airports served by local service carriers or the eliminatio 
of a larger percentage of the cities now served by the local service 
carriers. 

It might well result in the trunks themselves going back on a sub- 
sidy, from which they have only recently rid themselves. The more 
advanced-thinking trunk carriers are doing all they can to help the 
local service carriers in their area. American Airlines recently spent 
several thousand dollars on a motion picture for public education on 
the great job being done by the local service carriers. 

TWA’s president a few days ago advised the management of Lock- 
heed Aircraft to start thinking about producing a re plac ement for t 
DC-3 for the local service airlines. 

The CuarrmMan. What equipment do you use ? 

Mr. Converse. DC-3 

In addition to many trunklines, the Civil Aeronautics Board c 
aware of the problems of the local service carriers. Members of t 
present Board are notably anxious to help us reduce costs and in- 
crease traffic. To this end, despite their many and complex responsi- 
bilities individual Board members are making speeches to v: 1T10US 
conventions of airport and municipal organizations on behalf of the 
local service airlines in an endeavor to get these people to ease up on 
some of their charges to this type carrier, and thus reduce costs. 

The future of the local service airline industry looks bright. Actu- 
ally, the local service air carriers _— the United States with its 
second echelon of air transportation. As far as Bonanza is concern ied, 
T haven't the slightest doubt as to its future in the airline picture. Its 
present routes are basically sound. It serves a territory of great isola- 
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tion. It serves an area containing some of the Nation’s greatest de- 
fens — allations. It serves 3 of the 4 fastest growing States in the 
V1 |, populs itionwise. Above all, it is showing a steadily increasing 
us by the public in the area in which it serves. 

The CuairMAN. I am interested in your statement about Leckheed 
producing replacements for the DC 3. Is there any other company 
working on plans of that kind at the present time ? 

\ir. CONVERSE. We have a hard time, because the *"y seem to be so 1n- 
teres ted in producing jets and military aircraft, that we have had a 
hard time getting them to come down to the type of aircraft we need. 

We have 150 of the DC-3 type and we will need that many of the 
new type. 

Then there is the question of the cost of producing a new type which 
will mean $3 million to $4 million, and that, of course, in our industry 
is prohibitive. 

Mr. Damon, the president of TW A, was the one who suggested 
his speech that they should become interested in that. 

The CHatrMan. My question is whether any of the others are in- 
terested and are developing blueprints. 

Mr. Converse. North American, Lockheed, and Canadair were also. 

The CuamrmMan. There is also a need for private aircraft develop- 
ment. The cost is so high for a private airplane that the cost is hold- 
ing up a great deal the private use of planes for business uses. I 
think that is one of the steps essential in the immedate future. 

Mr. Converse. It is going to be vital in our industry to have a new 
aircraft within the next 5 years. 

Ths CaarrMan,. Thank you very much, Mr. Converse. 

The next witness will be Mr. Nick Bez, president of West Coast 
Airlines, Ine. 


Good morning, Mr. Bez. 


STATEMENT OF NICK BEZ, PRESIDENT, WEST COAST AIRLINES 


Mr. Bez. Mr. Chairman, my name is Nick Bez. I am the president 
of West Coast Airlines and our principal office is in Seattle, Wash. 
I am happy to have the opportunity to present to you the point of 
view of West Coast Airlines, one of the first local service carriers to 
be certificated by the Civil Aeronautics Board. 

As you may know, West Coast Airlines, Inc., serves a total of 44 
cities in the States of Washington, Oregon, and Idaho, of which 30 
cities are served exclusively by West Coast. 

The application for a certificate of public convenience and neces- 
sity was originally filed with the Civil Aeronautics Board in 1941 
and this certificate was granted by the Civil Aeronautics Board on 
May 22, 1946, for service to cities in western Washington and Oregon. 

The Carman. Are those cities that you have listed here the ones 
you serve ? 

Mr. Bez. Yes; those are the cities that we serve. In one column 
are all of them; in another column, in No. 2, are the cities that we 
exclusively serve. 

The CHatrMan. They will be printed as a part of your testimony. 
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(The cities served by West Coast Airlines, Inc., are as follows:) 


Port Angeles 


Ellensburg 
Seattle 


Yakima 
Aberdeen-Hoquiam Wenatchee 

Olympia Boise 
Centralia-Chehalis Idaho Falls 
Astoria Baker 
Portland-Vancouver Ephrata-Moses Lake 
Albany-Corvallis Richland-Pasco-Kennewick 
Coeur d’Alene Walla Walla 
Burley-Rupert Pendleton 

Spokane La Grande 

Eugene Lewiston-Clarkston 
North Bend-Coos Bay Ontario-Payette 
Roseburg Pullman-Moscow 
Medford Twin Falls 
Klamath Falls Pocatello 


(The cities served exclusively by West Coast Airlines, Inc., are ag 
follows:) 


Olympia Couer d’Alene 

Port Angeles Astoria 
Centralia-Chehalis Albany-Corvallis 
Aberdeen-Hoquiam North Bend-Coos Bay 
Ellensburg Roseburg 

Wenatchee La Grande 
Ephrata-Moses Lake Baker 
Pasco-Kennewick-Richland Ontario-Payette 
Lewiston-Clarkston Burley-Rupert 
Pullman-Moscow 


Mr. Bez. Operation of the airline was commenced on December 5, 
1946, on two routes between Seattle, Wash. and Portland, Oreg. sery- 


ing the intermediate cities of Olympia, Centralia-Chehalis, Aberdeen- 
Hoquiam, Wash.; and Astoria, Oreg. 

This service was started with three 24-passenger DC-3 airplanes. 

Additional routes were added to Port Angeles in May of 1947 and 
south from Portland to Medford in July in the same year and extended 
north from Seattle to Bellingham via intermediate cities in Septem- 
ber 1947. 

By this time we were operating five DC-3 aircraft. 

The company presently represents a consolidation of two local serv- 
ice air carriers, Empire Air Lines, Inc., and West Coast Airlines, Inc. 

Since this humble beginning West Coast, during the next few years, 
showed a steady growth in terms of passengers, cargo, and mail car- 
ried, as the following table will show: 

The Cuarrman. That will be printed in the record. 

(The table referred to is as follows :) 


Revenue passengers—Combined totals of West Coast Airlines and Empire 
Airlines 


53, 130 | 1951 121, 658 
90, 670 | 1952 146, 236 
99, 661 | 1953 163, 846 

111, 858 
Mr. Bez. In 1952, at the suggestion of the Civil Aeronautics Board, 
merger negotiations were entered into with Empire Air Lines, a local 
service carrier of similar size to West Coast, operating in eastern 
Washington, Idaho, and eastern Oregon. The merger of the two car- 
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riers was approved by the Civil Aeronautics Board in July of 19 
and became effective on August 1, 1952, at which time the aera 
granted additional routes through central W ashington to connect the 
two lines. 

As previously mentioned, the consolidation now represented by 
Weat Coast Airlines serves 44 communities in Washington, Oregon, 

and Idaho. 

We have approximately 360 employees and operate 12 24-passenger 
DC-3 aircraft. 

Since 1946 we have flown over 128 million passenger-miles without 
a single passenger injury or fatality due to flight operations. 

In 1953 we carried more than 163,000 passengers between communi- 
ties which we are authorized to serve. 

It is interesting to note that at some of our cities which we serve 
exclusively we enplaned more than the populations of those cities 
during 1953. 

As an example, at North Bend-Coos Bay, Oreg. which are isolated 
towns on the southern Oregon c oast, we boarded approximately 12,000 
passengers for the year which is almost double the population of the 
towns. 

At Port Angeles, up on the Olympic Peninsula, we boarded ap- 
proximately 6,300 passengers for the year, which is approximately 
the population of the town itself. 

Without boring you with a statistical presentation, I can say with 
a great deal of pride that our airline has generated air traffic to an 
extent not deemed possible a few short years ago, but we think an 
even more important contribution is the fact that small communities, 
which were formerly isolated from metropolitan centers and which 
for that reason could not attract industry, have in effect moved next 
door to their markets because of the air transportation which we have 
been able to provide. 

It may not be possible to compile figures showing the industrial 
growth of the Northwestern States we serve which has resulted from 
the local air service, but I am quite sure that your committee could 
spend many hours taking testimony from small and large business 
concerns who maintain that their future is inevitably wrapped up in 
the continued existence and development of air service to their com- 
munities, 

Serving as we do an area which has had such a phenomenal popu- 
lation and industrial growth during the past decade, we feel we can- 
not help but continue the proportionate growth which we have ex- 
perienced over the past few years. 

In the States of Washington, Oregon, and Idaho, distances between 
communities are great and the natural land and water barriers make 
air transportation a necessity. We are realizing this more and more 
every day as we talk to the people aboard our planes who depend upon 
our service for the conduct of their business. Daily we see business- 
men, salesmen, and industrial experts from here in the East, travel- 
ing on our planes between the cities we serve in a matter of hours 
where it would take days by existing surface means. Even house- 
wives, too, ride with us from the smaller communities to the larger 

metropolitan cities to do their shopping or for their doctors appoint- 
ments. In fact, a plane load of our passengers usually represents a 
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good cross section of all of the good people who live in the three greg; 
Northwestern States. 

I am not at all proud of the way we run our airline, however. We 
plan for extremely shoft periods of time. We do not provide equip 
ment and facilities in the amount that we believe good sound busi- 
ness judgment requires. 

Let me give you a specific example. 

From an operational standpoint, we are convinced that we should 
replace the low-frequency radio-navigation equipment in our aircraft 
with OMNI equipment which operates on very high frequency. 

This new equipment, without any doubt, is more efficient, provides 
for a safer operation during bad weather conditions, and would tend 
to reduce flight operations cost. 

The Federal Government has spent millions of dollars installing 
the OMNT navigational aids throughout the United States. However. 
West Coast cannot, in my judgment, ask its stockholders to contrib 
ute another hundred thousand dollars of capital to install this equip 
ment when our certificate expires in September 1954. To do so would 
be considered foolhardy by any sound businessman. 

This is just one example of many of our inadequate planning and 
development which is directly traceable to the fact that we do not 
have any guaranty whatsoever of continued existence. 

I submit that it is impossible for any industry to intelligently plan to 
meet the needs of its customers when its very life is subject to the 
mandate of a governmental agency. 

I am sure you will realize that the accomplishments of and the prob- 
lems faced by West Coast are duplicated in the case of each of the 
other local service air carriers. 

The question before your committee today is whether or not S. 
2647, as amended and proposed by Senator McCarran of Nevada, of- 
fers an opportunity to improve the basic law under which we operate 
so that the manifest benefits of air transportation can be made avail- 
able to ever-increasing numbers of citizens in the cities and towns 
of this country and increase the effectiveness of the United States 
flag carriers abroad. 

Under the Civil Aeronautics Act of 1938, the United States has 
achieved a preeminence in both the domestic and international civil 
aviation fields and, therefore, I believe it can be fairly stated that to 
a major degree the Civil Aeronautics Act of 1938 has accomplished 
its major objectives. 

Your committee has devoted considerable time and effort to testi- 
mony concerning the advantages and disadvantages of Senate bill S. 
2647 as proposed and amended by Senator McCarran of Nevada. [| 
will not attempt to offer by opinion on most of the basic provisions of 
S. 2647, but I do appreciate the opportunity to speak to you about a 
matter which is very close to my heart, namely, the granting of grand- 
father rights to the local service airlines. 

Senator McCarran appeared before this committee on April 6 and 
outlined to you his amendment I which would have the effect of giving 
the local service carriers so-called grandfather rights which would 
entitle these local carriers to permanent certificates upon showing that 
they are fit, willing, and able to perform satisfactorily under their 
present temporary certificate. I believe he stated that putting the 
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local service carriers on a permanent basis ought to assist materi: ally 
eir efforts to expand local service and reduc ‘e costs. He fi rther 
stated that he felt local service airlines should be enabled to plan on 
. long-term basis without being required periodically to go through 
. long and costly renewal proceeding. 
When the Civil Aeronautics Act of 1938 was passed, the airlines 
in existence were granted permanent rights to the routes they had 
ti nape ating through the grandfather provisions of that act. In my 
lion, a significant part of the credit for the dynamic growth of the 
domestic trunklines can be traced to the wise adoption in 1938 of the 
orandfather rights principle. 

The phenomenal development of the domestic trunklines which has 
taken place over the last 15 years has been due in a large measure to 
effective airline management, technological developments arising out 
of World War II, but also because of the very wise subsidy and other 
provisions of the Civil Aeronautics Act of 1938 which were designed 
to foster air transportation. 

[ believe it is of importance to call to your attention that even the 

runklines did not reach their full maturity overnight. Asa matter of 
fact. it Was not until 1951 that, aside from the war years, any of the 

ink lines were able to exist without the aid of subsidy, and even 
today, over 15 years after passage of the Civil Aeronautics Act, at 
least 3 of the 13 trunklines require subsidy assistance. 

i feel no hesitation whatsoever in stating that I believe any fair ap- 

raisal of the domestic air tr insport: ition “de ‘velopment in the United 
States would inevitably conclude that the cost to the Federal Gover 
ment in assisting the development of the trunkline through the sub- 
sidy provisions of the act are relatively minor when compared with 
the tremendous economic and social advantages which have accrued 
because of the existence of the world’s foremost air transportation 
system, and this without any reference to the acknowledged value to 

ir Nation of the air carriers during World War II and its present- 
day value in defense planning. 

[ would like to point out to the committee that the trunk airlines 
were at one time faced with the same doubting attitude that the so- 
called local service experiment is confronted with today. 

Yet, the development of the local air carriers has been as significant 
luring its first 8 years as was the development of the trunk airlines 
(uring the first 8 years of their existence. 

As has been pointed out to your committee before, the original local 
rele e air carriers were certificated by the Civil Aeronautics Board in 

16 after investigation of the public convenience and necessity for 
this type of service. Since that time, the Civil Aeronautics Board has 
certifi ated on an experimental basis a total of 19 local airlines and 

iailed to renew 3. Consolidations and mergers have further reduced 
the number to 14 small airlines which are presently operating. Since 
1046, all of these carriers, with two exceptions, Ozark and Bonanza, 

lave been through renewal proceedings before the Civil Aeronautics 
Board, in which | every aspect of their past operations and forecasted 
future operations were examined in minute detail. Some of the local 
ervice carriers, including West Coast, are at the point of going 
before the Civil Aeronautics Board for the third time to justify ‘their 
continued existence. 
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Gentlemen, I honestly believe that our little airline has played, and 
will continue to play, a major part in the continued development of 
the Pacific Northwest. 

We think the need for experimentation has long since ceased. We 
no longer have to experiment to determine whether or not local service 
can be efficiently operated. We had 163,000 answers to that experi- 
ment last year alone, without including thousands of individuals who 
shipped freight and express over this airline. 

Gentlemen, it seems evident to me, as it must to you, that local sery- 
ice has long since demonstrated its contribution to the welfare of the 
United States and the essentiality of its continued existence. 

It seems evident to me, as it must to you, that the continuous and 
costly process of reexamination and renewal of local service certificates 
for periods varying from 3 to 7 years is a waste of Government time 
and the imposition “of an unnecessary cost upon the industry. 

I believe with all my heart and soul that your committee will = 
making a most important contribution to the development of : 
transportation in the United States if, after your careful review, 
you determine to approve amendment I to S. 2647, which provides for 
the extension of grandfather rights to the local service carriers in 
order that they may have the basis for achieving their full potential, 

I think most of us in the United States are proud and somewhat 
astounded over the accomplishments of the airplane in 50 short years, 
but I would like to emphasize with all the vigor at my command that 
we have not yet achieved even a small portion of the potential of ¢! 
form of transportation. 

I believe everybody acknowledges that the greatest potential air 

market is in the movement of people for relatively short distances 0 
approximately 100 to 150 miles. Transportation ‘by private auto 
bile is becoming increasingly difficult as the days pass. If even 5 per- 
cent of this traffic were diverted to air transportation, it would result 
in an astounding growth. 

We are on the threshold of achievements that will make the past 


seem insignificant. Those of us in the local air service want to play 
a full part in this development and believe that to a large extent the 


granting of grandfather rights to the routes which we now operat 
will prepare a firm foundation for the future. 

Thank you. 

The Cuareman. Thank you, Mr. Bez. 

Have you any questions, Senator Monroney ? 

Senator Monroney. No. 

The Cuarrman. Thank you very much for your presentation. 

Mr. Bez. Thank you. 

The Cuarrman. Mr. Robert Peach, ptesident of the Mohawk Arr 
lines, will be the next witness. 

Good morning. 


STATEMENT OF ROBERT E. PEACH, PRESIDENT, MOHAWK 
AIRLINES, INC. 


Mr. Peacn. Good morning, sir. 

Senator Bricker, gentlemen, my name is Robert E. Peach. I a 
the president of Mohawk Airlines, Inc., which is 1 of the 14 certificated 
local service airlines. 
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| have a rather lengthy prepared statement which I would like 
inserted in the record, but in the interest of saving your time I would 


like to show you a little bit about the growth of our company through 
the use of these charts. 


The CuarrmMAn. Thank you very much. We will be glad to have 


you do that, and the statement will be made a part of the record in 
full. 
(The statement submitted by Mr. Peach is as follows:) 


STATEMENT OF RoBerRT BE. PEACH, PRESIDENT, MOHAWK AIRLINEs, INC. 


My name is Robert E. Peach. I am president of Mohawk Airlines, Ine., a 
certificated local service air carrier whose home offices are in Ithaca, N. Y. I 
very much appreciate the privilege you gentlemen have extended me in per- 
mitting my appearance before this committee. 

Mohawk Airlines operated scheduled local air service, carrying persons, prop- 
erty, and mail within the general areas bounded by Boston, Mass. ; Buffalo, N. Y.; 
and New York City. It operates a route between Buffalo and Boston serving 
the important intermediate points of Rochester, Syracuse, Utica-Rome, Albany 
(all in New York State), Keene, N. H.; and Pittsfield, Westfield-Springfield- 
Holyoke, and Worcester, Mass. Mohawk furnishes the sole commuter air serv- 
ice between New York City and the upstate New York points at Utica-Rome, 
Watertown, Binghampton-Endicott-Johnson City, Elmira-Corning, Ithaca, and 
Auburn-Geneva. In addition, Mohawk flies various segments connecting points 
on these two basic routes. Mohawk flies over, or into, the States of New York, 
Massachusetts, New Hampshire, New Jersey, and Pennsylvania. 

Mohawk was founded more than 9 years ago as Robinson Airlines, to fulfill 
the business transportation needs of an Ithaca, N. Y., businessman who com- 
muted to New York City. Foreseeing the rapid development of short-haul air 
transportation, he filed for a certificate of public convenience and necessity in 
April 1945. This application was consolidated with more than 59 other route 
applications before the Civil Aeronautics Board to serve the same general area 
in what became known as the Middle Atlantic service case. Because of the 
number of applicants in the case it soon became apparent that the only way 
for Mohawk to prove its fitness, willingness, and ability under the Civil Aero- 
nauties Act, and at the same time to demonstrate the public need for service, 
was to begin operating an air service along the approximate routes for which 
application had been made. 

Flight operations were commenced in April 1945 with 2 single-engine 3-pas- 
senger Fairchild aircraft between Ithaca and New York City. This operation 
was gradually expanded on a scheduled intrastate basis until by 1947 the com- 
pany was operating a fleet of 4 7-passenger twin-engine Beechcraft transports. 
The routes had been extended to include Binghamton, Albany, and Buffalo, all 
of them completely noncompetitive with those of any other scheduled air carrier. 
The requirements for scheduled air carrier operations were simulated wherever 
possible by the development of a company radio system, teletype circuit, flight- 
control procedures, regular maintenance and inspection, ete. 

Meanwhile the Middle Atlantic Area Case was grinding its way slowly through 
the procedural details involved in the certification process before the Civil 
Aeronautics Board. The Mohawk application was backed by almost every civic 
group in upstate New York and in 1947 a CAB examiner recommended the choice 
of Mohawk as the carrier to provide local air service in New York State. 

The intrastate Beechcraft operation had by this time grown to such proportions 
that we had effectively “a bear by the tail.” We were prohibited by the Civil 
Aeronautics Act from carrying passengers desiring continuing interstate space 
on a scheduled carrier; hence our sales efforts were limited to the actual cities 
we served. We received no help either from the Government in the form of mail 
pay, or from other carriers who might have generated connecting business. We 
carried 28,700 passengers in 1947, but incurred a net loss of $264,000. 

However, the actual operating experience and the community support gained 
during this period resulted in a certification for 3 years by the Civil Aeronautics 
Board in February 1948.. By that time the company had incurred a total earned 
deficit of $461,000 and was forced to secure additional financing before it could 
implement its certificate. 
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During the summer of 1948 approximately $500,000 of convertible debe 
were sold to the leading industries in upstate New York whose need for ad 
scheduled local-air service was so great that they invested in the compan, 
certificated to provide the service. These companies included the Grange Leagy 
Federation, the world’s largest farm marketing organization; the Endicop+. 
Johnson Shoe Co.; IBM; the Corning Glass Works; National Cash Register: 
Link Aviation; AVCO; Cornell University; and the Niagara Share Corp. They 
have all converted these debentures into common stock of the company anq 
today own approximately 80 percent of Mohawk’s outstanding stock. The ba). 
ance of its stock is owned by individuals and corporations in the cities it serves 
Top executives of these corporations comprise its board of directors, including 
the presidents of GLF and Endicott-Johnson, Dr. T. P. Wright, vice president 
research of Cornell University, president of the Cornell Aeronautical Labora 
tory and former Civil Aeronautics Administrator, and Edwin A. Link, inventory 
of the Link Trainer, who was recently awarded the Distinguished Service Award 
by Secretary of the Air Force Talbott. 

Certificated flight operations were commenced on September 19, 1948, with a 
fleet of 3 secondhand DC-3 aircraft. All aircraft maintenance functions wer 
performed outdoors, spare parts were at a minimum level, and the company suf 
fered badly from growing pains. However, the experience of its personne! in iis 
3 years’ intrastate operation while fighting for its certification saved the Goy- 
ernment many thousands of dollars in mail pay subsidy and expedited the 
planning which has made Mohawk Airlines’ local service an integral part of the 
key industrial area it serves today. 

Mohawk has built and owns a completely modern, half-million dollar mainte- 
nance plant at Ithaca, N. Y., with facilities to perform all the necessary mainte 
nance and overhaul work on its fleet of ten 26-passenger DC-3 aircraft except for 
the overhauling of propellers and engines. We have a remarkably self-sufficient 
company today in that we overhaul our complete aircraft, all our instruments and 
accessories, our radio and communications equipment, print our own flight sched- 
ules, promotional material and forms, do our own weather forecasting, have a 
VHF radio system blanketing an area of 125,000 square miles, and have become 
one of the largest and most important industries in our hometown of Ithaca 

We are currently cooperating with the General Electric Co., whose Advanced 
Electronics Center neighbors our plant at Ithaca, in various aircraft and navi- 
gational research projects. We are service-testing for the CAA and the Air 
Transport Association a low-cost terminal landing aid (TVOR) suitable for us 
in small communities at reasonable cost. We are prime contractors to the Air 
Navigation Development Board for a fleetwide test program involving the very 
latest distance measuring equipment (DME), a navigational device designed t 
become standard in commercial airline use. Mohawk was the first scheduled 
airline in the United States to have its entire fleet equipped as early as 1948 with 
dual omnidirectional (VOR) navigation units. 

A year ago I had the privilege of appearing before Senator Thye’s Smal! Busi- 
ness Committee testifying on behalf of Mohawk Airlines. At that time I was 
astonished at the testimony of various of the irregular or so-called nonsched- 
uled air carriers, each claiming to be the real small business segment of the avia- 
tion industry. Gentlemen, I respectfully submit that Mohawk Airlines and the 
other 13 local-service airlines of the United States are the real small businesses 
of the aviation industry. 

We are owned in, and operated for, the benefit of small towns. We serve 350 
cities throughout America, and last year carried 2 million passengers. Most of 
these cities would have no aviation contact with their metropolitan marketing 
points and with their neighboring communities were it not for the local service 
carriers. I urge that you contrast this with the record of the nonscheduled 
airlines, several of which gross many millions, with little or no capital invest: 
ment, and none of which serves anything but a very limited segment of the popt- 
lation of the half-dozen largest metropolitan centers in these United States. 

Mohawk Airlines in 1950 served only eight points. However, it gradually 
spread its local air service throughout upstate New York until 1951, when it 
carried 105.000 passengers. Mohawk’s steady trend toward reduced mail pay 
subsidy needs and increased nonmail revenue (the highest in the local service 
industry) was recognized by the Civil Aeronautics Board when it held hearings 
on the renewal of Mohawk’s temporary certificate during 1951 and 1952. : 

The Board was besieged by a steady stream of civic leaders from every point 
served, or proposed to be served, by Mohawk, who stated unanimously that the 
local air service thus far furnished had become a vital part of their community 
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fe. In recognition of Mohawk’s progress toward economic self-sufficiency, the 
CAB in June of 1952 awarded Mohawk a 7-year renewal of its temporary certifi- 
eate. (Piedmont was also awarded a 7-year renewal.) That is the longest term 

cal service certificate yet awarded, and although it has done much to stabilize 
he operation of the company, 3 of the 7 years have already passed and again 
Mohawk’s management must look forward to its third round in the certification 
process. 

in 1953, Mohawk’s service was extended through Massachusetts to the Boston 

nal, replacing the totally subsidized service of Wiggins Airways whose cer- 

ate was not renewed by the Civil Aeronautics Board. The Wiggins people 

nlisted so much political and civic support in Massachusetts, however, that Mo- 

vk’s efforts to obtain this 155-mile route extension alone cost the company 
837,600 in 19538 without allocating management time spent on the project. 

The cost of the certification process alone is a potent argument for permanent 
certification, once a local carrier has demonstrated its ability to progress steadily 
toward economic self-sufficiency, and once the communities it serves have dem- 
onstrated the need for, and acceptance of, the local air service provided. 
Mohawk’s certificate renewal costs totaled $17,000, believed to be the lowest 
ost ever incurred by a local carrier in a recertification case. This again does 
not include an allocation of the tremendous amount of top-management time 
which might better have been spent productively toward increasing the com- 
mercial revenue of the company. 

Most local service carriers have now operated more than 5 years and have 
undergone at least one recertification process. In addition, through suspension 
orders, changes in service patterns, and certification of new points, the original 
route structures have been modified as experience and the community needs for 
service dictated. The local service airlines were characterized as experimental 
by the Civil Aeronautics Board when they were created. It is our belief that 
the “experimental” label was applied only to permit the CAB to keep a firm 
guiding hand on the development of this new type of air transportation. We 
do not believe that local air service was meant to remain forever experimental, 
merely because it serves in general smaller points than those served by the trunk 
carriers, nor do we believe that there is any magic in the year 1938 which should 
dictate that those carriers in business prior to that time have a permanent 
property right in their certificate while those of us who have created new busi- 
nesses under the far more difficult environment of the postwar period should 
remain forever temporary and experimental. 

There is no question but that the use and public acceptance of local air service 
have developed at a far greater rate than the use of either the trunkline services 
or the “nonsked” services thus far. 

For example, in 1952 Mohawk was certificated to serve Watertown, N. Y. ,a 
small northern New York city which is the gateway to the Thousand Islands 
resort area and which is almost completely isolated due to heavy snow in the 
wintertime. This city had received token service from a subsidized trunk car- 
rier for many years but had never boarded more than 200 passengers per month. 
Mohawk boarded 647 passengers in its first full month of service in August 1952. 
In August 1953 (on 5 daily services to New York City) Mohawk boarded 1,117 
passengers at Watertown. 

Mohawk’s hometown of Ithaca receives its sole air service to New York City, 
suffalo, Albany, Boston, and intermediate points from Mohawk. Ithaca’s total 
population is approximately 20,000, bolstered by some 10,000 Cornell University 
students at certain times during the year. Mohawk’s traffic growth has shown 
a steady increase from 9,900 passengers boarded at Ithaca in the year 1949 to 
19,500 passengers boarded in 1953. An approximately equal number deplaned. 
In other words, Mohawk carries double the entire population of Ithaca in and 
out of the city each year. The southern tier communities of Binghamton, 
Endicott, and Johnson City, although certificated for service on three trunk 
airlines, had never received scheduled air service (allegedly due to airport 
inadequacy until Mohawk started service there in 1946. Since that time a new 
airport has been built at which Mohawk last year served more than 43,000 
passengers. 

Perhaps the best example of what good local air service means to a com- 
nunity has been shown on the Mohawk routes at the industrial cities of 
Utiea/Rome, an area of about one quarter of a million people. Utica/Rome 
received service from American Airlines through 1939 when the service was 
suspended due to airport inadequacies. In 1950, on completion of a new air- 
port, American’s certificate remained suspended in favor of the exercise of 
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Mohawk’s local service certificate. Service was started in August of 1950 wit) 
2 round trips daily to Albany and 3 round trips to New York City via Bi: 
ton. Five hundred passengers were carried in September 1950, outbow 
1953 service had been expanded to 5 nonstop round trips daily to New Yo: 
3 round trips daily to Albany, Boston, and intermediate points, 3 round 
daily to Rochester and Buffalo with connections for the west coast and a \ 
of intermediate services. Twenty-two thousand passengers were boar 
Utica/Rome in 1953. 

Mohawk’s local service differs slightly in character from that of most ot 
local service carriers. The average local carrier serves predominantly smal 
isolated communities. Mohawk, on the other hand, operating as it does in th¢ 
highly industrialized area of New England and upper New York State, serves 
larger Communities located very close together. The average distance between 
Mohawk stops is approximately 70 miles. Some of our cities receive as many 
as 38 services daily. We make a total of 266 landings and takeoffs each day 
so that between 7 a. m. and midnight a Mohawk airliner is landing or taking of 
once every 4 minutes. 

There was some doubt at the time of Mohawk’s original certification whether 
a small local carrier could penetrate the large markets certificated to A 
doubt has also been expressed from time to time whether Mohawk is perform 
ing a truly local service function because of the number of large communities 
it serves. The point remains however that the true criterion of local air servic¢ 
is the need of a community for short-haul air transportation which cannot b¢ 
economically furnished by trunk air carriers. 

Just as the key to the need for good local air service is the need for sh 
haul transportation, so the key to best developing that service is flight fre 
quency. Mohawk has the highest route turnover of any local carrier, meaning 
that its planes fly over all segments of its routes more times a day than thos 
of any other local carrier. The attached schematic chart shows how ma 
flights a day serve each certificated Mohawk point. These flights must be not 
only frequent but well timed. Today, for example, a resident of Ithaca cai 
leave aboard a Mohawk flight for New York City at 7:30 a. m., 10:24 a. m,, 
1:38 p. m., 4:08 p. m., 6:41 p. m., 8:21 p. m., and 9:11 p. m.; he can leave 
New York for Utica/Rome at 8 a. m., 11:15 a. m., 3 p. m., 6:30 p. m., and 9 p. m 

This policy of schedule frequency helped Mohawk in March of 1954 (not a 
good traffic month in the Mohawk service area), to develop nonmail or con 
mercial revenues of 89 cents per mile at a total overall operating expense of 
$1.20 per mile. This resulted in a mail pay need of only 31 cents per mile, be 
lieved to be one of the lowest in the local service industry. 

Our experience in rapid traffic development, combined with the known de 
mand for flight frequency and with the congested highway conditions surround 
ing most of the cities.served, has led Mohawk into the field of the transport 
helicopter, well ahead of other airlines. Our company took delivery yesterday 
at Newark, N. J., of an 8-passenger S—55 Sikorsky transport helicopter which 
will be placed in service on 1 of the certificated routes of Mohawk Airlines on 
or about June 1, 1954. The only other scheduled airline actually operating a heli- 
copter today is National Airlines. Mohawk is undertaking this step without 
recourse to Government support in terms of increased mail-pay subsidy. We 
are doing so for two reasons: First, because of our faith in the future of the 
transport helicopter as the only vehicle which will adequately penetrate the 
mass short-haul air transportation market; second, because of my personal 
experience as a member of the committee representing the local air carriers 
which in 1952 searched the various aircraft manufacturers here and abroad 
for a DC-3 fixed-wing aircraft replacement to meet local service needs. [ am 
convinced that no DC-8 fixed-wing replacement designed primarily for local 
service needs will be built. 

The DC-3 was first placed in scheduled airline service in 1937 as a 21-pas 
senger transcontinental transport. The manufacture of DC-3s stopped in 15 
This is the ship which has been used primarily for the development of local alr 
service, but Mr. Douglas and his associates would hardly recognize today’s loca 
service DC-3. —_ 

Mohawk hapnens to own one of the first DC-3 models, manufactured for TW 
as a transcontinental sleeper plane. That plane has been comoletely rebullt 
in Mohawk’s shops at least twice; it has been substantially modified so that 
has more power and more carrying capacity. It carries 26 passengers in com: 
fort comparable to that of any postwar short-haul transport. It has ifs own 
large carry-on baggage rack, its own built-in step doors, and full-sized bag 
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bage doors to facilitate loading. It has flight instruments and navigational aids 
comparable to those in the newest large four-engine transport. Nevertheless, it 
is an obsolete aircraft. 

As a result of visits of the local airline committee to the various aircraft manu- 
facturers, it soon became apparent that the American manufacturers were not 
prepared to assume the risk involved in engineering and designing a local service 
trausport so long as they continued to feel the flush of military orders. We did 
not believe that a foreign-built transport was best suited to our needs because of 
the possibility of international complications and the criticism likely to be di- 
rected at a subsidized industry, shopping abroad for its new flight equipment. 
We were successful however, in interesting Canadair, Ltd., in Montreal in the 
potential of such a transport. Based on their indication of interest, Mr. Davis 
(president of Piedmont Airlines) and I appeared before Senator Edwin Johnson 
and Congressman Beckworth and his Subcommitttee on Aviation, urging that no 
legislation be attempted at that time to secure prototype development funds until 
we had thoroughly exhausted the possibility of building this aircraft with private 
capital. 

Canadair actually proceeded to build a full-scale mockup of the transport and 
to undertake a worldwide market survey, the results of which indicated to Cana- 
dair that the commercial market was so limited and the capital outlay and 
engineering costs involved so great that a military contract was necessary to 
permit the construction of the ship. Mohawk and several other local carriers 
conducted independent engineering surveys to compare the operating costs of the 
proposed machine and of the postwar Convair and Martin with the costs of the 
pc-3. We soon found that, because of the purchase price and some of the 
engineering problems involved, our seat-mile operating costs were not going to 
be materially improved beyond those experienced with our DC-—8 flight equip- 
ment. It was this realization plus the fact that we in Mohawk are competing 
primarily with door-to-door transportation by private automobile that first led 
us to our exploration of transport helicopter possibilities. 

Mohawk currently receives in income from the passenger only about 75 percent 
of what he pays for his door-to-door transportation. The balance goes to a 
limousine service which also consumes an average of more than 50 percent of 
the door-to-door time for the passenger’s trip. The helicopter will permit Mo- 
hawk to receive nearly 100 percent of the total passenger transportation cost 
and to shorten the total time of the average trip by at least one-half. Although 
today’s helicopters have a substantially higher seat-mile operating cost than the 
DC-3's, they have certain other advantages, such as the ability to generate higher 
revenues; the ability to serve more intermediate markets where expensive air- 
port construction is not feasible; the ability to compete more favorably with 
the private automobile; the ability to fly point to point in a straight line under 
the weather instead of consuming time and gasoline in instrument approaches; 
a greater safety factor and hence higher passenger acceptance. Most important 
of all is that at least one local service carrier is now in on the ground floor of 
the transport helicopter development so that the local carriers will not again be 
forced to take a secondhand piece of equipment and remake it to their own needs. 
This time we'll participate in the original engineering and development as a 
result of our own operating experience. We believe that Mohawk’s purchase of 
a transport helicopter and its operation over our certificated routes is the most 
significant step ever taken by a short-haul air carrier toward penetrating the 
mass transportation market and toward reaching economic self-sufficiency. 

The area served by Mohawk alone includes more than 26 percent of the total 
population of the United States; it holds more than 43 percent of the bank de- 
posits; it pays more than 35 percent of the total Federal income taxes. Last 
year in the United States nearly 500 million people used common carrier trans- 
portation for intercity travel of less than 250-mile distance. The scheduled air- 
lines carried less than 10 million of these, or 1 out of every 50 passengers. The 
Port of New York Authority estimates that 2 million helicopter passengers will 
be flown in and out of New York City alone in 1960. We believe the potential of 
short-haul air transportation with the helicopter in our service area is almost 
unlimited. 

You may well ask why a permanent certificate is of particular significance to 
Mohawk in view of the high degree of passenger acceptance of Mohawk service, 
its trend of decreasing subsidy needs, its faith in the future of the transport 
nae and the relatively long-term certificate renewal granted Mohawk in 
Owe. 


. Shouldn’t Mohawk look forward to successive certificate renewals with 
considerable confidence? 
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Mohawk’s stockholders and employees as well as the taxpayers in th: 
served by Mohawk will be seriously prejudiced unless a permanent c¢ 
is granted. A community served by local carriers usually has just as 
investment per capita in its airport facilities as a community served by : 
earrier. Therefore such a community has a right, provided it supports the se 
ice rendered, to look toward the permanent use of its airport facilities 
scheduled air service. Similarly, Mohawk stockholders and employees, in risk. 
ing their capital, their time, and effort, are entitled to the stability afforded by 
permanent certification just as much as those stockholders and employees of 
trunk carriers who differ from those of Mohawk only because they | 
to be in existence prior to the enactment of the Civil Aeronautics Act 
This point becomes particularly valid when you consider the rapid progre 
toward self-sufficiency made by Mohawk in 5 years, compared to 25 year 
lack of progress by some of the trunk carriers serving the same gener: 

The second compelling reason for permanent certification is that the 
of Mohawk and the other local carriers to finance adequately the continued 
necessary expansion of local air service depends upon a measure of stabi 
which only a permanent operating franchise can give. This is not to say that 
the CAB and other appropriate governmental agencies should not maintain q 
measure of control over the activities of local carriers. This can be done, hovw- 
ever, by other and more effective means. 

The 17-year-old DC-3 must soon be replaced. Mohawk believes it has taker 
the first transitional step in that replacement program with its purchase of the 
Sikorsky S-55 transport helicopter. The Sikorsky S-56 twin-engine 
copter, capable of carrying 32 or more passengers, is estimated to cost more 
than $500,000. 

Major financing for flight equipment replacement cannot be undertaken by 
a common carrier unless it can give its potential investors the surety of a perma- 
nent franchise. And every local carrier must meet, and successfully carry out, 
this reequipment program before local service really comes of age. Then, and 
only then, can the investor, the communities, and the Government get their 
money’s worth from the mail subsidies spent, from Federal Airport Act funds 
from local service airline stock purchased—and at no further cost to the 
Government. 

All this, in our opinion, can be accomplished by most of the 14 local carriers 
in a very few years with the help of a permanent certificate. 

The plain fact is that the local service carriers can no longer be classified as 
experimental. Every Government experiment must some day come to an end 
It must either be terminated as unsuccessful, or it must be translated into a 
productive and permanent part of our economy. 

In summary then, Mohawk and the other local service carriers deserve and 
need the stability afforded by a permanent certificate, as proposed by Senator 
McCarran’s amendment to his bill S. 2647. We believe that we have successfully 
developed local-service air transportation (as evidenced by the public’s accept- 
ance of and reliance upon the service) to a point well beyond experimentatior 
and that we are as vital a part of the air-transport industry as the permanently 
certificated trunk carriers. As a matter of fact we are the small-business seg- 
ment of the air-transport industry. 

Speaking primarily of Mohawk, although these same considerations apply 
in varying degrees to all local carriers, we believe that we are currently entitled 
to permanent certification for the following reasons: 

1. Our stockholders, composed of some of the most substantial industrial, agri 
cultural, and educational enterprises in the northeastern United States, have had 
sufficient confidence in the future of Mohawk as a local-service carrier to build a 
half-million dollar maintenance and operating plant, designed for the future. Al- 
though we are one of the few local carriers to take this step in advance of per 
manent certification, we believe that there are many others who would do so 
immediately wnon receipt of permanent certification. We, ourselves, would ex- 
pand our facilities still further. 

2. Mohawk has for a period of years successfully continued its trend tow: 
less and less reliance upen mail-pay subsidy. Tn 1954 less than 27 percent of our 
total operating cost will be made up of mail-subsidy payments. The total subsidy 
cost per taxpayer carried on Mohawk Airlines in 1958 was only $5.38. The aver 
age passenger himself paid $11.70. The cost per mile flown was 112 cents of whit! 
77 cents per mile came from commercial revenue generated by Mohawk. This 
trend toward economic self-sufficiency is a continuing one which can he helped ma- 
terially by the effect of a permanent franchise label attached to Mohawk opera- 
tions 
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No local carrier can successfully finance the purchase of the necessary flight 
quipment to replace the DC-—3 without offering potential stockholders and in- 
tors the security of a permanent operating franchise. Those local carriers 

h only 1 or 2 years of certificated existence remaining before a certificate re 
I | proceeding, cannot even get normal bank loans because of their inability to 
show any authority under which they can expect to continue operating while 
repaying the loan. Banks will not loan money, and investors will not buy stock, 
hased on What the CAB may or may not do in renewing a carrier’s certificate. 

{ Mohawk has been through the complete recertification process twice. It 
has created a substantial new industry both in its home community and in 27 
other cities it serves. We respectfully submit that Mohawk should not be forced 
to jeopardize its entire corporate existence at periodic intervals through certifi- 
eate-renewal cases, when far more heavily subsidized trunkline carriers, operat 
ing side by side with Mohawk without signil.cant improvement in 25 years, are 
allowed to exist forever, merely because they happened to exist prior to the pas- 
sage of the Civil Aeronautics Act in 19338. 

5. Mohawk has sufficient confidence in its own future and in the potential of 
short-haul air transportation to purchase a brandnew transport helicopter and 

) pioneer at its own cost in this new field. We will carry one-quarter of a million 
nassengers in 1954 although these are but a drop in the bucket compared to the 
number of passengers who will be served by the transport helicopter 10 years 
hence. No trunk carrier can conceivably devote the same amount of interest and 
application to local air service, while competing effectively in the transcontinen- 
tal or overseas field, as can a local carrier dedicated solely to the local needs of 
the communities it serves. 

6. The communities on Mohawk routes have demonstrated their reliance upon 
Mohawk service for their future industrial, educational, and agricuitural develop- 
ment. They have made substantial investments in airport facilities in reliance 
on Mohawk’s permanence, and they are entitled to the same assurance of per 
manent local air service as are their big-city neighbors served by trunk carriers. 
They do not look upon Mohawk as an experiment. They look upon it as a civic 
necessity and they support it daily through their use. 

Mohawk Airlines has an orgnization of 400 skilled employees using an invest- 
ment of nearly $2 million to serve the local air transportation needs of 26 percent 
of the population of the United States. We have made a substantial beginning 
and we respectfully urge the Congress to make permanent our operating authority 
so that we may devote our full energies toward achieving the complete economic 
self-sufficiency which we in Mohawk are confident we can reach. 

I thank you for the privilege of appearing before you. 

Mr. Peacn. All right, sir. 

The chart that Mr. Nyrop has over here shows the growth of the 
routes of the Mohawk Airlines over the past 9 years. 

hat little single line in the upper left-hand chart, is a line between 
Ithaca, N. Y., and New York City, which is where Mohawk started fly- 
ing in 1945. 

Senator Monroney. That was the Robinson Line at that time? 

Mr. Peacu. It was Robinson at that time; yes, sir. 

Tn 1948 it was certificated by the Civil Aeronautics Board between 
Buffalo and New York City and the State capital at Albany. 

As you see in the upper right-hand chart, today it serves New 
Hampshire, Massachusetts, New York, Pennsylvania, and New Jersey, 
on the routes that you see in the lower right-hand chart which roughly 
span the entire area between Buffalo, Boston, and New York City. 

hat has been a very, very rapid growth, as you can see. 

Our company is owned by the industries and individuals in the 


cities We serve. 

Our home offices are in the small town of Ithaca, N. Y., where we 
own our own maintenance plant. 

hat picture shows our first winter’s operation—and, believe me, 
the winters in up state New York are difficult at best. 

We operated outdoors throughout the entire winter. 
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The next picture shows our maintenance and operating plant as it 
is today. It represents an investment to our stockholders of over 4 
half million dollars in plant, in tool and in shop facilities alone. 

Those stockholders are people like the Endicott-Johnson Shoe (o., 
International Business Machines, Cornell University, the Grange, the 
Corning Glass Works and similar industries which are absolutely de. 
pendent upon local air service. 

To give you an idea of how much the people use the service, tha; 
shows the growth of passenger travel from our first full certificated 
year in 1949 of 43,000 passengers carried to 613,000 carried in 1953 

We are currently carrying passengers at the rate of very nearly a 
quarter of a million per year. . 

This shows the number of passenger-miles flown. 

Our average passenger flies approximately 170 miles. He is on onr 
airplane just a little over 1 hour. 

That shows the amount of mail flown on this one small airline. 
nearly 200 tons last year, which doesn’t sound like much in terms of 
tonnage, but represents approximately 24 million airmail letters. 

As you know, the people who pay 6 cents for an airmail letter aren’t 
interested in how many other airmail letters are on the same flight. 
They are interested in their own. 

That shows the seating capacity in this little airline which started 
with one 3-passenger Fairchild single-engine plane and today operates 
ten 26-passenger DC-3 transports. 

That is the number of employees of the company. 

We aren’t being facetious with our little Indian boy. He is actually 
an employee and is actually an Onondaga Indian boy who is our 
trade-mark. 

We have an investment in our airplanes and plant of nearly $2 
million today. 

The shaded area represents the area of depreciation. 

The total, of course, is the combined column. 

That is the subsidy cost, if you like, of Mohawk Airlines over the 
years. 

You will notice that the dark blue chart showing the total dollars 
have gone up. However, the stacks of coins represent the amount 
paid per passenger carried in subsidy, and, in 1949, for every passen- 
ger we carried, the Government paid us $15.80 in mail pay. 

In 1953 the Government paid us $5.50 in mail pay and the average 
passenger paid us $11.70. So, roughly a little less than one-third of 
our total operating revenue comes from mail pay today. 

That, gentlemen, is an S—55 8-passenger Sikorsky transport heli- 
copter which we received delivery of yesterday in Newark. Mr. Sikor- 
sky, himself, delivered it to us. It is going to be put in service on our 
certificated routes carrying passengers, mail, and freight some time 
early in June this year. 

That is the second helicopter owned by a scheduled airline in the 
United States. It cost approximately $150,000, and it is our answer— 
at least we hope it is our answer—to a need for a DC-3 replacement. 

I was a member of the committee of 3 local airline presidents who 
surveyed both the domestic manufacturers and those abroad 2 years 
ago in an attempt to interest them in replacing the DC-3. We didn't 
find any enthusiasm, as I think Mr. Bez said, in view of the flush of 
military orders; and we were unsuccessful in either getting the proper 
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type legislation through the Congress to help support the engineering 
‘osts of the machine or to get the manufacturers interested in design- 
ne it. 

We believe that the purchase of this helicopter yesterday is the 
most significant step that has thus far been taken by a local service 
airline toward complete self-sufficiency. 

The Cuarrman. What is its speed compared with the DC-3? 

Mr. Peacn. It’s cruising speed is about 90 miles an hour as com- 
pared to a 160; but it has the advantage of not having to taxi and 
circle airports and goes from point to point directly. So, it has a 
great speed advantage over the DC_3. 

Senator Monroney. You have eight passengers? 

Mr. Peacn. Yes, sir. 

Senator Monroney. And a crew of two? 

Mr. Peacu. Just a crew of one. 

In the current state of the helicopter, the one pilot is so busy flying 
with both hands that the second pilot is superfluous and there is noth- 
ing for him to do. 

National Airlines, who is the other helicopter operator, and our- 
selves are just using one-man crews. 

Senator Monroney. National just uses it from Miami to Palm 
Seach ? 

Mr. Peacu. Yes, sir. They are not using it on their certificated 
routes and we are going to be the first carrier in the United States to 
put it on our regular certificated routes. 

That is the record that was recognized by the Civil Aeronautics 
Board when they awarded Mohawk a 7-year certificate renewal. We 
had one 3-year certificate awarded in 1948 through 1951 and in 1952 
it was extended through 1958. ; 

That is today the longest outstanding temporary certificate held by 
any of these 14 local carriers; and when you are spending $150,000 
for an 8-passenger piece of equipment and when you own a half-mil- 
lion-dollar set of buildings and plant, that isn’t very long to look into 
the future as far as your stockholders and bankers are concerned. 

The Cuarrman. Are there any DC-3’s being built at the present 
time? 

Mr. Peacu. No; there are not, sir. What we have is practically the 
original nameplate with a new airplane built around it by our people 
in our shops, in all cases, and the cost of operating and maintaining 
these planes is going up steadily. 

Senator Monroney. They have a high gas consumption per pas- 
senger, too, in those, don’t they ? 

Mr. Peacu. Well, they burn about a hundred gallons of gas an hour, 
and they carry 26 passengers at best. So it is relatively high. 

Incidentally, the operating cost of the helicopter at the outset is 
going to be higher than that of a DC-—3, but it also takes in a higher 
revenue because we won’t have to give up a proportion of our revenue 
to the ground transportation operators of lines at each end of the 
line. So, assuming we charge the passenger the same fare, we will 
get nearly 100 percent of his point-to-point fare instead of only the 
Hor so as we do today. 

Senator Monroney. That is assuming you get heliports in these 
varous places ? 
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Mr. Pracn. That is right, sir, and that is one of the purposes of 
this machine. 

The Carman. Does that carry your average load ? 

Mr. Peacn. No; it does not, sir. 

We run. I believe, one of the highest loads in the local service jp. 
dustry. We have an average of about 12 passengers aboard all ow 
planes at all times, and that, as a practical matter, means that many 
times our planes are full and running with extra sections because, qs 
you know, many times they are also virtually empty, and to achieve a) 
overall load of 12 passengers aboard a 26-passenger plane takes many. 
many loads. 

I would like to, if I may, just summarize by reading to you the last 
2 pages, starting at page 16 of my testimony and summarize the 
conclusions, as to why our company feels that we have earned the 
right to a permanent certificate. 

We feel the plain fact is that the local service carriers can no longer 
be classified as experimental. 

Every Government experiment must someday comes to an end. It 
must either be terminated as unsuccessful or it must be translated into 
a productive and permanent part of our economy. 

In summary then, Mohawk and the other local service carriers 
serve and need the stability afforded by permanent certificate, as pro- 
posed by Senator McCarran’s amendment to his bill S. 2647. 


We believe that we have successfully developed local service air 


transportation to a point well beyond experimentation and that wi 
are as vitally part of the air-transport industry as the permanent]; 
certificated trunk carriers. As a matter of fact, we are the small 
business segment of the air-transport industry. 

Speaking primarily of Mohawk, although the same considerations 
apply in varying degrees to all local carriers, we believe that we are 
currently entitled to permanent certification for the following reasons: 

1. Our stockholders, composed of some of the most substantial in 
dustrial, agricultural, and educational enterprises in the northeastern 
United States have-had sufficient confidence in the future of Mohawk 
as a local service carrier to build a half-million dollar maintenance and 
operating plant, designed for the future. 

Although we are one of the few local carriers to take this step in 
advance of permanent certification, we believe that there are many 
others who would do so immediately upon receipt of permanent certifi- 
cation. We ourselves would expand our facilities still further. 

2. Mohawk has for a period of years successfully continued its trend 
toward less and less reliance upon mail-pay subsidy. 

In 1954 less than 27 percent of our total operating cost will be made 

up of mail subsidy payments. The total subsidy cost per taxpayer 
carried on Mohawk Airlines in 1953 was only $5.33. As I said, the 
average passenger paid $11.70. 
It cost us $1.12 per mile total operating cost to fly our DC—%’s and 
cents of that came from commercial revenue generated by Mohawk. 
This trend toward economic self-sufficiency is a continuing one 
which can be helped materially by the effect of a permanent franchise 
label attached to Mohawk operations. 

3. No local carrier can successfully finance the purchase of the nec- 
essary flight equipment to replace the DC-3 without offering potential 
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tor neers and investors the security of a permanent operating 
fr unchise. 

Thee local carriers with only 1 or 2 years of certificated existence 
remaining before a certificate renewal proceeding can’t even get nor- 
mi: i] bank loans because of their inability to show any authority under 
which they can expect to continue operating while repaying the bal- 
ance of the loan. Banks won’t loan money and investors would not 
buy the stock based on what the Civil Aeronautics Board may or may 
not do in renewing a carrier’s certificate. 

Gentlemen, I am fresh in from financing this $150,000 helicopter 
and I speak with a good deal of feeling on it, both with respect to se- 
¢ . ring additional investment capital and bank loans. 

. Mohawk has been through the complete recertificcation process 
twice. It has created a substantial new industry both in its home 
community and in 27 other cities it serves. We respectfully submit 
that Mohawk should not be forced to jeopardize its entire corporate 
existence at periodic intervals by means of certificate renewal cases 
= n far more heavily subsidized trunk-line carriers, operating side 
by side with Mohawk, without significant improvement in 25 years’ 
existence, are allowed to exist fore ver, merely because they happened 
to exist ater to the passage of the ¢ Civil Aeronautics Act in 1938. 

Mohawk has had suflicient confidence in its future and in the 
potential of short-haul air transportation to purchase a brandnew 
transport helicopter and to pioneer at its own cost in this new field. 

We will carry a quarter of a million passengers in 1954, although 
these are but a drop in the bucket compared to the number of passen- 
gers who will be served by the transport helicopter 10 years from now. 

Incidentally, gentlemen, last year there were approximately 500 
million people who used common-carrier transportation for distances 
less than 250 miles. All the scheduled airlines together carried only 

10 million of those, which is only 1 in 50. 

That is the market which we think this transport helicopter and the 
local service airlines can best tap. 

The communities on Mohawk routes have demonstrated their re- 
liance upon Mohawk service for their future industrial, educational 
and agricultural development. They have made substantial invest- 
ments in airport facilities in reliance on Mohawk’s permanence, and 
they are entitled, we feel, to the same assurance of permanent local 
air service as are their big city neighbors who are served by trunkline 
carriers. They don’t look upon Mohawk as an experiment. They 
look upon it as a civic necessity, and they support it daily through 
their use. 

Mohawk Airlines has an organization of nearly 400 skilled employ- 
ees using an investment of nearly $2 million to serve the local air 
transportation needs of 26 percent of the population of the entire 
United States. 

We have made a substantial beginning, we feel, and we respectfully 
urge the Congress to make permanent our operating authority so that 
we may devote our full energies toward achieving the complete eco- 
nomic self-sufficiency which we in Mohawk are confident we can reach. 

I very much appreciate the privilege of appearing before you gen- 
tlemen today. 

The CuHarmMan. Thank you very much, Mr. Peach. The photo- 
graphs and charts used to support your testimony will be made a part 
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of the committee’s official records. The letter from the city of Ithaca 
will be inserted at this place in the record. 
(The letter is as follows :) 


CiTy OF ITHACA, 
Tompkins County, N. Y., May 25, 1954, 
Hon. JOHN BRICKER, 
Chairman, Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR BRICKER: I am enclosing a certified copy of a resolution passeq 
by the Common Council of the City of Ithaca on Wednesday, May 19, 1954, in 
regard to Senator McCarran’s bill, S. 2647, and Congressman Carl Hinshaw’s 
bill. H. R. 8898. 

The common council has gone on record as approving the permanent certifica- 
tion of regional airlines, including Mohawk Airlines, Inc., which serves Ithaca 
and this area. 

It is the belief of the council, that such certification is due the Mohawk Air- 
lines in view of their service and past record. 

Respectfully, 
Ivan E. Cook, Mayor. 


RESOLUTION PASSED BY THE COMMON COUNCIL, CiTy oF ITHACA, N. Y., 
May 19, 1954 
City or ITHACA, 
County of Tompkins, State of New York. 

Whereas Mohawk Airlines, Inc., in its 9 years of existence has developed an 
air transportation system which is of inestimable value to the business, com- 
merce, and industry of the city of Ithaca, of New York State, and the New 
England States; and 

Whereas we believe that regional airlines throughout the country and partic- 
ularly the one we are most familiar with that serves our city, have now definitely 


established themselves as a part of the necessary transportation system for th. 
entire country ; Therefore be it 

Resolved, That it is the sense of this Common Council of the City of Ithaca, 
that such regional airlines, and Mohawk Airlines, Inc., in particular, should be 
granted permanent certification in like manner as the trunk airlines, and it is 
urged that the bill of Senator McCarran (S. 2647), and that of Congressman 
Carl Hinshaw (H. R. 8898) providing for such permanent certification be passed 
by Congress; and be it further 


Resolved, That copies of this resolution be sent to such of those Senators 


and Congressmen as represent the various sections of the country served by 
Mohawk Airlines, Inc. 


The above is a true copy of a resolution passed by the Common Council of the 
City of Ithaca, County of Tompkins, State of New York, May 19, 1954. 


[SEAL] George A. BLEAN, City Clerk. 


The Cuarrman. Have you any questions? 

We have three more witnesses. I have to be downtown at 12:30. 
Would you rather come back in the morning at 9:30, say, or submit 
your statements at this time ? 

We could give 10 or 15 minutes to one more witness, if you wish, at 
this time. 

Mr. Hamilton. 


STATEMENT OF LADDIE HAMILTON, PRESIDENT, OZARK 
AIR LINES, INC. 


Mr. Hamitron. I have a prepared statement, sir, but I think I can 
summarize it very briefly for you. 

The Cuamrman. If you would, I would appreciate it very much. 

Mr. Haminton. I would like to put it in the record. It is very sim- 
ilar in some respects to the others. 
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The CuatrMan. That is the reason I suggested that we might do 
that. 

Mr. Hamirton. Yes, sir. 

The CuatrMan. The facts, I would judge, in practically all cases, 
are substantially the same—the rate of growth, the kind of loca! serv- 
ice rendered and the Government relationship. 

Mr. Hamittron. That is right, sir. 

My name is Laddie Hamilton. I am president of Ozark Air Lines, 
Inc. of St. Louis, Mo. 

[ appreciate very much the opportunity and privilege of appearing 
before your committee today in reference to Senate bill 2647. 

My company, Ozark Air Lines, which is one of the local service air- 
lines, is the youngest federally certificated and scheduled airline in 
the United States in respect to scheduled operations. 

Ozark currently operates in a 10-State middle western area, ex- 
tending as far north as the cities of Milwaukee and Chicago, as far east 
as Indianapolis, and Paducah, Ky., as far south as Memphis and Tulsa, 
and as far west as Davenport and Wichita. 

I am attaching a complete list of the cities which we serve for your 
information. 

Now, the history and growth of Ozark is very similar to the other 
local service carriers, except being the youngest we haven’t had as 
much growth. 

We feel we have made very substantial improvement in our pas- 
senger loads and our traffic development. 

We have had increased costs in the past few years, which is very 
common with the other carriers, and due largely to circumstances 
over which we have no control. 

Fixed costs have increased gradually. 

Our mail subsidies are still high, but are reducing year by year as 
the nonmail revenues increase. 

We feel that Ozark, like the other local service airlines, can better 
meet the needs of local service communities by greater flexibility of 
scheduling and greater frequency of service. 

We feel that the Board should continue its policy of surveying the 
communities that are unprofitable to the large trunk operators due to 
their larger and faster equipment and certificate these communities 
to local service airlines who, we feel, can better serve them. 

I would like to point out that during 1954 the 14 local service air- 
lines carried over 2 million passengers. Approximately 50 percent of 
these, or a million, were turned over to the trunk airlines to complete 
their journey. 

This generated approximately $30 million of passenger revenue for 

the major airlines and their revenue for the past year would have been 
substantially different without the $30 million contribution of the local 
service airlines. 
_ The last point I would like to make, if you please, is what we feel 
is a need for exclusive Federal jurisdiction. The overlapping juris- 
diction of some of the States and the Federal Government is becoming 
avery serious problem to local service carriers. 

We operate in 10 States and have a terrific duplication of work- 
load and in some cases almost an impossible situation of trying to 
operate under both Federal and State regulations, and we feel that the 
airlines should be operated exclusively under Federal jurisdiction. 
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(The prepared statement submitted by Mr. Hamilton is as follows: 


STATEMENT OF LADDIE HAMILTON, PRESIDENT, OZARK AIR LINES, INc 


My name is Laddie Hamilton. I am president of Ozark Air Lines, Ine. 
St. Louis, Mo. I appreciate very much the opportunity and the privilege o 
appearing before your committee today in reference to Senate bill 2647, 

My company, Ozark Air Lines, Inc., which is one of the local service airlines 
is the youngest federally certificated and scheduled airline in the United Stajo 
in respect to scheduled operations. Ozark currently operates in a 10-Statoe 
middle-western area, extending as far north as the cities of Milwaukee and (jj. 
cago, as far east as Indianapolis and Paducah, Ky., as far south as Memphj 
and Tulsa, and as far west as Davenport and Wichita. I am attaching a coy 
plete list of the cities which we serve for your information. 

Ozark Air Lines, Inc., was incorporated in 1943 for the purpose of preparing 
and pursuing applications to render a local and feeder type of air service ty 
number of the cities in the general geographic area which we now serve. In th 
7-year period between 1943 and 1950, Ozark participated in a number of proceed. 
ings before the Civil Aeronautics Board to establish that public convenience yn 
necessity required the establishment of air service over certain routes and {9 
demonstrate Ozark’s fitness, willingness, and ability to render this required air 
service. Ozark was finally awarded a temporary certificate of convenience ani 
necessity in the Parks investigation case, which was decided July 28,1950. U: 
September 26, 1950, the date on which Ozark’s certificate of convenience ar 
necessity became effective, the company commenced scheduled operations on its 
first route segment between St. Louis and Chicago, serving the intermediate 
points of Springfield, Decatur, and Champaign-Urbana, IIl. 

In November of the same year, routes were activated between St. Louis and 
Davenport-Moline via the intermediate points of Quincy, Ill.; Keokuk, Bur 
lington, Muscatine, Iowa; also between Davenport-Moline and Indianapolis 
Ind., via the intermediate points of Peoria, Bloomington, Champaign-Urban 
and Danville, Ill. In January 1951, a new route was activated between St. Lo 
and Memphis, Tenn., via the intermediate points of Cape Girardeau, Mo.; Cai 
Ill.: Paducah, Ky.; Dyersburg and Jackson, Tenn. In March of 1951 a new 
route was activated between St. Louis, Mo., and Tulsa, Okla., via Springfield 
and Joplin, Mo. In June, a route was activated between St. Louis and Roe! 
ford, Ill., via Springfield, Peoria, and Davenport-Moline. By middle August 
1951, with the activation of a route between Tulsa, Okla., and Kansas City, M 
via Bartlesville, Okla., Coffeyville and Topeka, Kans., Ozark Air Lines, Inc., had 
completed in a period of approximately 11 months the activation of the ent 
route structure which it had previously been awarded subject only to airport 
availability at the certificated points. As additional modifications to the ronte 
structure were authorized by the Civil Aeronautics Board, Ozark promptly and 
effectively extended its routes to Wichita, Kans., and to Milwaukee, Wis., aud 
today operates a system of 2,212 unduplicated route miles connecting 37 desic- 
nated cities. In the short space of 344 years, Ozark Air Lines, Inc., grew as i 
organization from approximately 40 employees on the day scheduled operations 
commenced, to annroximately 4™ emplovees today, all trained and fully briefed 
on their individual responsibilities in respect to the airline operation. In this 
period of time, working with the various Federal agencies that are involved 
including the Civil Aeronautics Board, Civil Aeronautics Administration, the 
Post Office Department, the Weather Bureau, and the Federal Communications 
Commission, Ozark not only activated these new air routes which it had beet 
awarded, but also established its own communications and navigation facilities 
over these routes, so that by the summer of 1953 it had received complete day and 
night and instrument authority over its route structure. 

During that same period of time it purchased, overhauled, modified, and 
standardized for its particular use, a fleet of 13 Douglas twin-engine, 27-)°- 
senger airplanes. Ozark provided scheduled air service for the first time to 1° 
new communities in the Middle West, and a supplementary service, or service 
from a new direction, to 22 additional cities. Its 124 flights daily now offer 4 
dependable, on-time scheduled air transportation of mail, passengers, and express 
.to approximately 10 million people living in this wealthy, fast-growing section 
of the country. Its highly trained organization and equipment and facilities 
is a valuable asset to the Federal Government in the form of an emergency 4! 
lift and aviation training facility in the event of a war or a national emerge! y: 
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As of April 18, 1954, 301,000 passengers had been carried by Ozark Air Lines. 
Ozark has a perfect safety record, having flown 49,604,271 revenue passenger- 
miles as of April 18, 1954. 

It is generally recognized that in a few years there will not be a first-class 
community in our country without scheduled air service. The existence and 
refinement of Ozark’s scheduled services to the communities it serves has been 
a definite factor in attracting additional industry to many of the cities served 
by Ozark. For example, in the dispersal of industry that has taken place in 
many of our large industrial cities because of the atomic bomb threat, etc., 
many firms such as Allis-Chalmers, General Motors, General Electric, ete., have 
located important branches in such cities as Decatur, Danville, and Springfield, 
Ill, ete. This dispersal of industry will probably continue in order to take 
advantage of the housing situation, available labor supply, etc., in many of these 
fast-growing communities. Ozark Air Lines, Inc., intends to play an active 
part and keep pace with this inevitable development. Ozark has on file with 
the Civil Aeronautics Board at this time, applications to render an improved 
service to its present cities and to 28 additional communities in this general 
area which appear to have the economic potential, the need for this type of 
scheduled air service, and which have provided suitable airport facilities to 
entitle them to scheduled airmail, passenger, and express service. 

If the pending applications are granted this company, Ozark Air Lines, Inc., 
the newest scheduled airline in the United States, will be one-third larger than 
it is today, in respect to the number of miles to be operated, cities to be served, 
ete. There is an increasing demand in these cities for the frequency and local 
service which can be provided only by a company of Ozark’s type. Given the 
opportunity, it is just as certain that Ozark’s service will be further improved 
and provide more utility to the communities served, as it is certain that there 
will be improvements in medicine and an increased improvement in general 
health in this area. We urge that your committee in its deliberations now 
clearly recognize the importance of the local service airline industry as an im- 
portant and permanent part of the air transportation industry, and that we be 
permitted the same opportunity to grow and establish ourselves, to retine our 
product, to do a better job for our communities without crippling restrictions 
on our certificate and our method of operation, with the result that we can achieve 
the same economic self-sufficiency which has been attained by most of our trunk 
airlines in their short period of operation. We urge that ample protection to 
the local service airlines in respect to the interstate nature of their operation 
be provided in Senate bill 2647 so that these small companies do not have to 
continually be involved in crushing obligation of duplicating each of these Fed- 
eral processes in relation to certificate, tariff, and scheduling matters in each 
of the States which they serve. We specifically urge that the local service air- 
lines of the United States be given permanent certificates now so that it will 
not be necessary to go through costly recertification proceedings and Federal 
processes. A permanent certificate is essential to secure proper financing, to 
plan intelligently, and to overcome the local service airplane equipment prob- 
lem. We suggest that the original objectives of the Civil Aeronautics Act to 
promote and foster the growth of civil aviation be reemphasized in any new 
legislation. The local service airline industry in particular needs as much 
encouragement and help at this time as that received by other means of trans- 
portation at a comparable stage of development. It is obvious from even the 
most cursory glance at the air transportation industry in the United States 
tuday that the past practice of the Federal Government in promoting and fos- 
tering the development of this industry has been very worthwhile. 


OZARK’S RECORD IN TRAFFIC DEVELOPMENT 


The 14 local service airlines in the United States have an average experience 
record of approximately 6 years. Ozark, however, is the most recent of the 
local service airlines to inaugurate service—scheduled operations were started 
September 26, 1950, only 3% years ago. Ozark’s traffic record has shown sub- 
stantial growth each year. Our continued traffic generation growth indicates 
we have not to date reached a leveling off or plateau in our traffic generating 
possibilities. The record of Ozark’s passenger traffic reveals that in our— 


First year of operation : 38,000 passengers flown. 
Second year of operation: 73,000 passengers, a 91 percent increase in number of 
passengers with a 52 percent increase in scheduled operation. 


47965—54——_33 
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Third year of operation: 115,000 passengers, a 56 percent increase in number 
of paSsengers with only a 744 percent increase in scheduled operation. 

Calendar year 1953 : 125,000 passengers, 46 percent increase. 

Fourth year (6 months) : 67,000 passengers, 42 percent increase. 


Ozark’s total nonmail revenues have shown similar growth since the start of 
our operations 34% years ago. In our— 


First year of operation: $382,000 of nonmail revenues were generated. 
Second year of operation : $735,000, 92 percent increase. 

Third year of operation : $1,117,000, 52 percent increase. 

Calendar year 1953 : $1,218,000, 44 percent increase. 

Fourth year (6 months) : $647,000, 38 percent increase. 


Appendix A attached to my prepared statement gives the details of Ozark’s 
growth during our 3% years of operation in nonmail revenues, number of pas- 
sengers, pounds of airmail and air parcel post and air express flown. 


INCREASED COSTS 


Ozark Air Lines, as well as all of the local service airlines, has been confronted 
with increased costs in many categories since the start of their operations 
Salaries and wages have increased each year to keep pace with the general 
economy of the country. The supply of war surplus spare parts and maintenance 
equipment has largely been exhausted and the cost of these parts has increased 
manyfold. The cost of gasoline, a major item, has shown steady increases in 
price. To offset these increased costs extreme vigilance must be maintained 
in increasing the useful life and overhaul periods in aircraft maintenance and 
in attempting to hold the line or reduce landing fees and rentals at the cities 
served. Spreading the costs of additional mileage has helped to distribute over- 
head costs. Strict economy in utilizing personnel in dual capacities and elimi- 
nating waste and extravagance are goals that are being sought by every local 
service airline. With the current trend in costs it is very difficult to show cost 
reduction. 

MAIL SUBSIDY 


Ozark’s dependency on mail subsidy would appear relatively high due to 
special circumstances. Aircraft, Spare parts and equipment costs in 1950, when 
Ozark started its operation, had more than tripled because of the Korean war. 
Ozark was the only local service airline to start scheduled operations after 
hostilities had started in Korea. While Ozark was waiting for its certificate 
application to be processed, DC-8 aircraft, which were offered at $12,000 each 
before the Korean war, increased in price to over $100,000. 

The routes awarded Ozark and the cities designated to be served by the Civil 
Aeronautics Board were not all economically sound. Several cities and routes 
which indicated sufficient traffic to justify air service did not measure up to 
expectations. To serve many of these cities Ozark was required to provide and 
maintain its own navigation facilities. Traffic promotion at these new cities 
was costly. Sufficient time usually 2 to 3 years is required to determine if air 
service in a given city will be supported. Every attempt must be made in 
scheduling and routing to give these communities a fair trial. This trial 
period is costly and is one of the penalties of inaugurating a local service airline 
and is a nonrecurring cost. During the past 2 years service to 5 cities served by 
Ozark has been suspended and 8 additional cities are cited for suspension in the 
examiner’s recommendation in the Ozark renewal case. With the modification 
in route recommended by the examiner in Ozark’s renewal case, Ozark’s future 
in self-sufficiency will be materially improved. Ozark’s dependency on mail pay 
with the new and proven routes should be substantially less than in the past, and 
should continue to decrease each year as traffic develops. 


LOCAL SERVICE AIRLINES MEET COMMUNITY NEEDS 


The flexibility of the local service airlines in meeting the changing traffic 
needs in serving their communities has been demonstrated by all the local service 
airlines. Typical of this flexibility is the 3-year record of Ozark in serving 
some selected cities on its system. 
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Growth of daily scheduled frequency and passengers generated 


First year | Second year | Third year 
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- Average daily schedules 
Number of passengers 
Davenport-Moline: 
Average daily schedules 
Number of passengers 
yecatur: 
a erage daily schedules 
Number of passengers 
opin 
” ‘ verage daily schedules 
Number of passengers 
-eoria 
a verage daily schedules 
Numalier 60 (NRINOIS... .60.< - one nccccenmcccccceeccecccces | 
Rockford: 
puree Gals UINOBEINB 5... 56 noni i ccc ckcssecssancsoessesn 
Number of passengers 
St. Louis 
Average daily schedules 
Number of passengers 
Springtield, Ill.: 
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TRUNKLINE CITIES TO LOCAL SERVICE AIRLINES 


The policy of suspending trunk airlines by the Civil Aeronautics Board and 
turning certain cities over to the local service airlines appears to us to have defi- 
nite advantages to the communities involved, to the trunk carriers, and also to 
the local service airlines. The introduction of larger, faster, and more expensive 
aircraft operated by the trunk airlines has introduced operational and economic 
problems which will make it economically unsound for these larger carriers to 
perform a short-haul operation. In many instances, this new equipment has out- 
grown the airport facilities available at some of these communities. While civic 
pride caused initial resistance on the part of many communities toward this pol- 
icy, many communities now realize that their only hope of a service tailormade 
to their needs with greater frequency of scheduling rests with the local service 
airlines. Ozark has worked closely with several of the trunk airlines in its 
area, and as a result, in its renewal proceedings, Braniff and Trans-World Air- 
lines filed to suspend operations at some of the cities which will strengthen Ozark’s 
and their system and improve service to these communities. 


LOCAL AIRLINES GENERATE TRAFFIC FOR TRUNKS 


During the year 1953, the 14 local service airlines carried over 2 million passen- 
gers. Approximately 50 percent, or over a million passengers, were interline or 
connecting passengers with the trunk airlines accounting tor approximately $30 
nillion of their passenger revenue. The contribution of the local service airlines 
is a contributing factor in the self-sufficiency of most of the trunkline industry. 


NEED FOR EXCLUSIVE FEDERAL JURISDICTION 


There is a pressing need for legislation to give exclusive Federal regulation of 
safety in all types of flying and for exclusive Federal economic regulation of all 
air-carrier operations. 

_ The Lilinois Commerce Commission, for example, maintains that all air carriers 
‘ntrastate and interstate serving two or more points in the State are subject to 
the Illinois Publie Utility laws requiring a certificate of public convenience and 
hecessity and are subject to State regulation on schedules and tariffs. American, 
TWA, United, Braniff, and Ozark, under this definition, are subject to the Illinois 
jurisdiction, as each serve two or more points in the State of Illinois. About a 
month ago, Ozark filed some adjustments to its fares with the Civil Aeronautics 
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Board and simultaneously filed the same revised rates with the Illinois Commerce 
Commission. Under CAB regulation the rates will become effective May 1, 1954, 
The new tariffs have been published and distributed throughout the free world, 
Two weeks ago, the Illinois Commerce Commission notified Ozark that its new 
tariffs must be suspended until August 4, 1954, insofar as Illinois cities are cop. 
cerned, and has set May 4 asa hearing. Ozark faces May 1 with either Violating 
its tariffs filed with the Civil Aeronautics Board or violating the order from the 
Allinois Commerce Commission. 

Ozark has also presently run into conflict with the Illinois Commerce Com. 
mission in serving Davenport-Moline. The Civil Aeronautics Board has desig. 
nated that these two cities are to be served as a joint stop, which permits the 
-arrier, in this case, to serve the cities from an airport on the Iowa side of the 
Mississippi River or on the Illinois side of the river. For the past 31% years, 
Ozark has served the Quad Cities from the Illinois side of the river. Early this 
year, after a careful survey, Ozark determined that it could better serve the 
greatest number of people at the Quad City stop through the Davenport Airport 
and could reduce its operating costs, and secured Civil Aeronautics Board's per- 
mission to serve the joint stop at the Davenport Airport. 

The move was completed this month. Now, the Illinois Commerce Commission 
has cited Ozark to show why it should not be penalized for abandoning its service 
to Moline without public hearing and authorization and has set May 4 for a hear- 
ing. It can be readily seen that Ozark is “in the middle” in trying to serve 2 mas- 
ters, with conflicting interests, procedures, and regulations and does not know 
where it stands on the 2 issues described above. If the joint jurisdiction is al- 
lowed to continue or permitted to expand to the other 10 States, served by Ozark, 
it is obvious that the best interest of the public will not be served and an airline 
like Ozark and other air carriers will be subject to endless litigation, conflicting 
regulations, delays, all of which are not in the public interest, and serve to retard 
the development of commercial air transportation. 

We appreciate sincerely the opportunity to appear before you. We look for- 
ward to your vote of confidence in our industry, and the job the local service air- 
lines have done since the war, in the form of legislation of the type requested. 


APPENDIx A 


Ozark Air Lines, Inc—Nonmail revenues and traffic growth Sept. 26, 1950, to 
Mar. 30, 1954 
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APPENDIX B 
CITIES SERVED BY OZARK AiR LINEs, INC. 


Arkansas: Kansas—Continued 
Jonesboro Pittsburg 

Illinois : Topeka 
Alton-Wood River Wichita 
Cairo Kentucky : 
Champaign-Urbana Paducah 
Chicago Missouri: 
Danville Cape Girardeau 
Decatur Columbia 
Peoria Joplin 
Quincy-Hannibal (Mo.) Kansas City 
Rockford St. Louis 
Springfield Springfield 

Indiana : Oklahoma: 
Indianapolis Bartlesville 

lowa: Miami 
Burlington Tulsa 
Davenport-Moline (IIll.) Tennessee : 
Keokuk-Fort Madison Memphis 

Kansas : Wisconsin: 
Coffeyville Milwaukee 
Chanute 


The Cuarrman. Thank you very much. 

Senator Monroney, have you any questions ? 

Senator Monronry. Is there a chance for economies in your ground 
operation if your local airlines could assume the ground-service opera- 
tion for the trunklines? I notice in a few airports the local service 
carriers selking tickets and handling the baggage and check-ins for 


the trunkline. 

Mr. Hamitton That is a very practical and satisfactory arrange- 
ment in certain localities, depending on the scheduling and the type 
of operation of the two carriers, but it is an area that can reduce sub- 
stantially ground costs. 

Senator Monroney. What ratio do you figure your ground costs 
are? 

Mr. Hamiiron. In the industry as a whole, it runs approximately 
50-50. Our ground costs run a little less than that. 

Senator Monroney. That will include your maintenance and every- 
thing like that, such as this half-million dollar maintenance plant 
which Mr. Peach of Mohawk spoke of; wouldn’t it? 

Mr. Hamitton. The ground cost would include the plant and fa- 
cilities, but not the actual labor and repairs on the aircraft. They 
are in the direct-flight costs. 

Senator Monroney. In other words, anything that could be done 
to provide a sort of uniform or joint operation on the ground would 
help to reduce the amount of subsidy required ? 

Mr. Hamiiton. Yes, sir, it would. 

Senator Monroney. If the CAB or somebody could maybe nudge 
the major airlines and feeder airlines to try to get together on the 
ground service, it might help matters? 

Mr. Hamtrron. Yes, sir; and increased frequency of scheduling 
tends to reduce that, too, because you have certain fixed ground costs 
and as we develop traffic so we can spread the ground cost over more 
miles it tends to do that. 


Senator Monroney. You have to build up a bigger traffic load then 
to justify that ? 
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Mr. Hamitton. Yes. 

Senator Monroney. I was looking at your present growth, and jf 
something could be done at a lot of these airports to have only one 
ground operation, for all the airlines serving the airport, it would be 
one ef the best places to cut down your costs. 

Mr. Hamixton. In some places it works very well. We have such 
arrangements in a number of places. 

The Cuarmman. Is that all? 

Senator Monroney. That isall. 

The Cuarrman. Thank you very much, Mr. Hamilton. 

Mr. Myhre, would you be able to give your testimony the same way 
Mr. Hamilton has? 

Mr. Mynre. I wil need 5 minutes. I think I can do it. 

The Cuarrman. Thank you very much. 


STATEMENT OF C. A. MYHRE, PRESIDENT, FRONTIER AIRLINES 


Mr. Myure. Mr. Chairman and members of the committee, my 
name is C. A. Myhre. I am president of Frontier Airlines, a certifi- 
cated local service airline, with headquarters in Denver, Colo., and 
may I say it isa great privilege to appear here today. 

I will just run through this quickly. 

Frontier serves in a north-south direction, generally, throughout 
the Rocky Mountain region, through the 6 States as listed in the state- 
ment, serving a total of 34 cities. Twenty-two of those 34 are served 
exclusively by Frontier, and out of those 22 there are 10 which have no 
rail service. So they are dependent entirely upon Frontier for trans- 
portation. Of course, the buses run there, but the type of country 
is quite difficult from the transportation standpoint. The altitudes 
range from 12,000 to 14,000 feet. 

I might say our flights cross the Continental Divide 10 times a day. 

We operate in excess of 7,000 feet in altitude, from considerably 
lower altitudes, and across mountain ranges, for example, from Pueblo 
to Gunnison, starting at about 4,700 feet, over a 12,000-foot mountain 
range, to an airport at about 7,700 feet. 

All of these things, of course, are difficult operating problems and 
present quite a challenge to operating an airline in mountain country. 
In spite of that, however, we complete better than 98 percent of our 
scheduled miles. 

T should like to state 

The Carman. What has your accident experience been ? 

Mr. Mynre. Our accident rate is perfect. 

The Cuarrman,. All right so far. That is grand in that kind of 
country. 

Mr. Mynrg. I always cross my fingers when I say that. 

We operate 12 Douglas DC-3 aircraft, as do the other local service 
carriers. 

An indication of a need for service in this kind of an area is shown 
in my statement on page 6, where I have listed 10 towns that are served 
exclusively by Frontier. These towns do not have rail transporta- 
tion, incidentally. 

I might point out that Farmington, for example, based on the 1950 

opulation of that little city, which was 3,637, which, incidentally, 
had had population growth, however, since—in 1953 our penetration 
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was 1,575 passengers per thousand population. The other cities are 
a great deal comparable. 

Tax contribution by Frontier, as well as other local service carriers, 
is quite substantial and it is my belief that this is a definite offset to 
subsidy. 

In our case, in the year 1953, total taxes which you could skim off 
the top without looking very deeply, were in excess of $850,000. 

Since 1951 this figure has always been in excess of $800,000. Of 
course, it does not include excise taxes which are included in invoices 
and so forth that are shown separately. 

I want to mention briefly the airmail program of the local service 
carriers. 

Airmail, of course, is a very important institution in this country, 
and at. Christmastime last year, through the cooperation of the Post 
Office Department and the Civil Aeronautics Board, arrangements 
were made for the local carriers to assist in the Christmas mail lift. 
During an 8-day period a total of 433,342 pounds of mail was moved. 
This represented 49,355 ton-miles of mail. 

We think that was an excellent program for the Post Office Depart- 
ment. It was also very helpful to the local service carriers. The rate 
of transportation, I believe, that is paid by the Post Office Department 
averages about 20.8 cents. 

Now, in this Christmas mail lift the Post Office Department figured 
the kind of mail we carried averaged about 40 letters per pound. At 
3 cents per letter we gained a revenue of $1.20 a pound. 

The 433,342 pounds carried represented in total revenue $520,000. 
The Post Office Department paid a total to all of the local service 
airlines of $14,806. 

Now, mind you, I also want to mention this did not represent addi- 
tional dollars in the till to the local carriers, but was a direct reduction 
in subsidy as paid by the Board. 

After the close of the year, the Post Office Department again au- 
thorized certain local carriers to move into continued first-class mail 
movement. 

At the present time three carriers, including Frontier, North Cen- 
tral, and Central Airlines, are carrying first-class mail on certain 
flights. Frontier, for example, carries mail on one round trip be- 
tween Denver and Phoenix. 

Senator Monroney. That is regular 3-cent first-class mail? 

Mr. Myure. That is correct. That is first-class mail and prefer- 
ence mail; yes, sir. 

For the 22-day period in March—this program was inaugurated on 
the 10th of March, and from the 10th of March through the last day 
2 3 lines carried a total of 65,546 pounds, or 10,135 ton- 
mies, 

_I believe, and I am sure all the local carriers agree, that the con- 
tinued use of all of the flights of all of the local service carriers would 
be a most. progressive step for the Post Office Department to take in 
the moving of surface mail and particularly in the area which I am 
familiar with, in the mountains, where surface transportation in many 
nstances is nil or practically nonexistent and where Frontier does 
serve these towns. Mail is moved now in a matter of hours, from 2 


to 7 hours, from Phoenix to Denver, where previously it took from 1 
to3 days. 
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The last statement, which I should like to read, will take me ahoy 
2 minutes, on page 10 of my prepared statement. 

[ believe that air transportation is not a luxury to be used by the 
few, but a universal economic necessity. 

I believe that the aviation industry has reached the point of develop 
ment and acceptance that now makes it a necessary part of our national 
transportation.scheme and to the extent that there can no longer be s 
question in anyone’s mind regarding the need for continual expansion 
to areas which do not now have air transportation. 

The local service airlines are a large and vital part in the transpor- 
tation scheme. They are designed to do the kind of a job necessary to 
obtain the full traffic potential of the areas they serve and to offer the 
kind and type of service most needed by their patrons. 

Frontier looks to the future with confidence. It serves a land of 
abundance, vigor, and opportunity where distances and terrain are 
such as to make the airways the only practical way to travel. 

The local airlines have built an eviable record during the few years 
of their operations. This record has been built under the sponsorship 
and guidance of the Civil Aeronautics Act of 1938. The authors of 
this act showed an amazing understanding of the problems of develop 
ing an air transport system. Even with the tremendous changes and 
developments in routes and aircraft, the act of 1938 provided for ade- 
quate handling. 

It is heartening, indeed, that a group of competent men should again 
be taking a good look at the industry and the regulatory requirements 
that are anticipated to be needed as the industry continues to progress. 

Amendment No. 1 to S. 2647 would be a great step forward in 


establishing the soundness of a portion of the air industry and result 
in substantial savings in cost to the operators and to government 
agencies by the elimination of certificate renewal hearings. 

The Cuarrman. Thank you very much. 

Have you any questions ¢ 

Mr. Mynuree. Thank you. 

(The prepared statement submitted by Mr. Myhre is as follows:) 


STATEMENT oF C. A, MYHRE, PRESIDENT, FRONTIER AIRLINES 


My name is C. A. Myhre. I am president of Frontier Airlines, a certificated 
local service airline, with headquarters in Denver, Colo. I very much appreciat 
the opportunity and privilege of appearing in person before this committee. 

Frontier Airlines operates local airline service throughout the Rocky Mountain 
area, in a general north-south manner, serving the States of Arizona, Colorado, 
New Mexico, Montana, Utah, Wyoming, and El Paso, Tex. The cities receiving 
Frontier Airlines service are: 


Arizona: Colorado—Continued 
Clifton’? Grand Junction 
Flagstaff ? Gunnison *? 
Phoenix Monte Vista ?? 
Prescott Montrose * 
Safford? Pueblo 
Tueson Montana: Billings 
Winslow’ New Mexico: 

Colorado: Albuquerque 
Alamosa 7? Farmington *? 
Cortez *? Gallup’? ; 
Denver Silver City 
Durango *? Texas: El Paso 


See footnotes on p. 507. 
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Utah: Wyoming—Continued 
Salt Lake City Laramie‘* 
Vernal *? Powell * 

Wyoming: Rawlins * 
Casper Riverton *? 
Cheyenne Rock Springs * 
Cody *? Worland* 
Greybull* 

<ncsciiniabaiidauntien 

1 Served exclusively by Frontier. 

2No rail service. 

Frontier serves a total of 34 cities, 22 of which depend entirely upon Frontier 
for air service. Of the 12 remaining cities which are served by other airlines, in 
addition to Frontier, 6 are major trade center terminal cities to which Frontier 
connects the trade-area cities. 

Frontier Airlines is a merger of three smaller companies, Monarch Air Lines, 
Challenger Airlines, and Arizona Airways. Monarch Air Lines filed exhibits 
with the Civil Aeronautics Board in 1944 in support of an application filed in 1938 
and received Docket No. 152. A certificate of convenience and necessity was 
awarded by the Board effective March 30, 1946. The certificate was awarded to 
Challenger Airlines at the same time. A few months later, the Civili Aeronautics 
Zoard awarded a certificate to Arizona Airways. 

The original certificates were of 3-year duration. Monarch Air Lines com- 
menced actual operations on a limited scale on the Denver-Durango portion of its 
routes on November 27, 1946. 

Challenger Airlines inaugurated service over its routes on May 7, 1947. 

Arizona Airways experienced financial difficulties after receiving its certificate 
and was unable to get operations started, although the company owned sufficient 
aircraft and considerable necessary ground equipment. 

Traffic figures for Monarch and Challenger showed moderate use of the service 
in the early days of operation but the upward trend was very encouraging. By 
1949 it became obvious to the operators of Monarch Air Lines that their type of 
service was a definite necessity to the Rocky Mountain area and would be of tre- 
mendous economic value in the development of that western region. It was also 
obvious a single air carrier could do a considerably better job in serving the region 
and would result in a lesser mail-pay burden than would three separate operators, 

Monarch therefore began negotiations with Arizona Airways and with Chal- 
lenger Airlines, and, at the conclusion of CAB hearings, approval was granted by 
the Board to merge the three carriers into a single company and to consolidate 
the three separate certificates. The merged operation adopted the name Fron- 
tier Airlines, Inc., and operation of the new company became official on June 1, 
1950. We estimate that the savings to the Government is in excess of $500,000 
per year for the single carrier as against the 3 companies operating separately. 

Frontier has applied to the Civil Aeronautics Board for authority to extend 
its service from Billings, Mont., throughout the Williston Basin. The examiner’s 
initial decision in that case was issued April 14, 1954, and recommends service 
from Billings, Mont., to Miles City, Glendive, Sidney, and Wolf Point, Mont., 
and to Williston, Dickenson, and Bismarck, N. Dak. 

The Rocky Mountain region offers perhaps the greatest challenge to a local 
service airline. The rugged mountains and the high altitude terrain present 
difficult obstacles which must be overcome. Subzero temperatures may prevail 
in the northern portion of the system while the southern portion may be enjoying 
summer weather. However, all planes must be equipped to fly on any segment 
of the system on any day. Operating altitudes is another obvious handicap to 
Frontier. Several of Frontier’s airports are located at elevations higher than 
the en route cruising altitudes of many other airlines. The field at Alamosa, 
Colo., is 7,531 feet above sea level. Laramie, Wyo., 7,270 feet. Gunnison, Colo., 
is 7,683 feet above sea level and Flagstaff, Ariz., 7,200 feet. One flight proceeds 
from Pueblo, Colo., an elevation of 4,690 feet, to Gunnison, Colo., over a mountain 
range of 12,000 feet altitude. Frontier flights cross the Continental Divide 10 
times every day. While mountains present costly operating problems, they are 
also the reason why air service is so vital to the area. 

The area served by Frontier has greater isolation and less adequate surface 
transportation than almost any other area in the United States. This fact has 
been'consistently recognized by the CAB. In Docket No. 4340, the latest renewal 
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case of Frontier, public counsel, on December 6, 1950, stated in part “* * * 4p 
any consideration of operations over route No. 73 there are certain significant 
differences between Frontier and other local feeder operators. Without attempt. 
ing to delineate in any detail, these differences are brought into clear focus by 
glance at the map and a realization of the nature of the terrain over which the 
carrier operates, as well as an understanding of the difficulties of surface trans 
portation in the area, and other factors which exist in the Rocky Mountain area 
that are not found in other parts of the country.” Other quotations of public 
counsel and the CAB examiner are shown on page 3 of the attached booklet— 
New Kind of Airline.* 

It will be obvious that rail transportation in the mountainous area would he 
circuitous and slow, and, in fact, nonexistent to many cities, as I pointed out 
previously. Winter travel by highway is hazardous and many times the moun- 
tain passes are closed by snow so that ground travel is at a standstill. Frontier 
is, therefore, the only source of reliable and much-needed transportation to this 
area. In spite of operating difficulties, the reliability of Frontier’s service js 
shown by the percent of completion of annual scheduled miles ; 1950, 97,71 per. 
cent ; 1951, 98.32 percent ; 1952, 98.50 percent ; and 1953, 98.82 percent. Previous 
to 1950 completed schedules ranged in the low 90’s. This was improved by the 
installation of our own airways system which permits us to fly night and instrv- 
ment flights. The airways system, of course, had to be installed, operated, and 
maintained by us, since over 90 percent of our routes are not covered by the 
Federal airways system. Over 2,000 miles of new airways were thus made avail- 
able to aviation and are used extensively by corporation and private aircraft 

Frontier operates a fleet of 12 Douglas DC-3 type aircraft. These were war 
surplus ships and were modified in accordance with a special interior configura- 
tion of our own. Each aircraft is fitted with 24 passenger seats and a large cargo 
compartment, both front and rear. Freight is a very important part of our 
revenue. Due to the almost complete lack of surface transportation in our area 
and to the frenzied activity in oil and uranium development, fast freight move- 
ment is of the utmost importance. Frontier has been the leader in the air freight 
field among the local service carriers, carrying more than one-third of all the air 
freight carried by all 14 local airlines. 

The importance of Frontier’s service to the area—in fact, the definite need for 
the service—is best portrayed by the following traffic comparisons: 





1947 1948 1949 1950 1951 1952 1953 


Number of passengers ’ 49, 523 | 60.370 | 65, 680 |'02. 394 }'25, 525 | 130,014 
Passenger miles_-_-_-__..........--- thousand. ‘ 12. 142 | 15,915 | 17,66 | 27,375 | 32,944 | 33, 058 
Passenger load factor percent 19.45 | 21.18 | 25.66] 24.03] 30.01 | 24.29 35. 46 
Mail ; ton-miles._} 27,172 | 60 347 | 63.034 | 73,966 |127. 898 |109. 740 | 101. 232 
ON ac scam Katctctcceal ainsi tise sll do.._..| 23,428 | 37 356 | 53.659 | 57 O41 | 76 990 | 72,666 | 66,345 
Freight --| 47,273 |123, 853 |163, 632 |162, 507 }303, 611 |420, 358 | 424, 682 


Commercial revenue increases shown here for 1951, 1952, and 1953 show over- 
all increases : 


Revenues 1951 


Passenger $1, 413, 752 $1, 711, 487 
WNOND cones! -=-- cae 27,043 26, 994 | 

83, 520 117, 275 | 
CUE caches 5 Bon weed saab 123, 882 | 89, 634 | 


The decrease in “Other” revenue is due to decreasing military charter flizhts. 

An indication of the need for air service, as evidenced by the use thereof is 
demonstrated by the penetration of traffic potential at the following cities which 
do not have rail transportation and which are served exclusively by Frontier : 


* Not printed. 
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Passengers boarded per thousand 
1950 popula- | population 


1952 





Monte Vista 
Clifton -- 
7 months) - 





1 Service suspended for part of the year and then resumed with 1 round trip per day. 
1 Service reduced from 2 round trips per day to 1. 


Other cities served show a similar penetration which is borne out by the load 
factors shown previously. 

Total personnel employment of Monarch and Challenger Airlines in the first 
full year of operation was approximately 350. Frontier now employs a total 
personnel of 550. The annual payroll for 1953 was $2,615,000. The buying power 
created by Frontier is an important contribution to the local economy, as well 
as a sizable tax benefit to the Federal Government. In addition to the tax 
contribution on payrolls, Frontier contributes substantial additional taxes. In 
1953 Frontier paid the following taxes: 


Payroll taxes: 
Employees 
Company 
Income taxes, employees withholding 
Gasoline and oil taxes 
Property taxes 
Sales and use taxes 
ECR Tice tales chien aii is detec intnarin idkenatineniintinberigectieadannntinn 
Transportation tax, passengers 


Total 854, 616 


The above does not include such taxes as are included in the purchase price for 
materials and supplies, etc. The taxes listed above have exceeded $800,000 per 
year since 1951. 

In addition to the tax contributions listed above, Frontier’s service has con- 
tributed substantially to the general economy of the area served. The Research 
Bureau of the University of Denver, Denver, Colo., is presently engaged in a sur- 
vey of all cities served by Frontier to determine (1) new businesses started as a 
direct result of Frontier serving the cities, (2) the expansion of established 
businesses as a result of Frontier’s service, and (3) the net effect of (1) and (2) 
as they relate to offset of Federal subsidy received by Frontier. 

Each year of operation has shown improvement over the preceding year. We 
believe the year 1954 will be no exception. We have forecast a 4 percent increas? 
in passenger traffic over the year 1953 and a 3 percent increase in all other com- 
mercial revenues. Cost increases will also be experienced in 1954. We esti- 
mate, however, that cost increases will be adequately covered by increases in 
commercial revenues and that the company will earn a modest profit in 1954. 
Frontier’s mail rate order was effective on February 1, 1952, and each year since 
that date, Frontier has made a profit comparable with the small return on invest- 
ment contemplated by the Civil Aeronautics Board. 

The carriage of airmail is one of the more vitally necessary services rendered 
by the local service airlines. The fast, efficient handling of mail is of utmost 
importance to business operation and development. As an exampie, the bank 
with which Frontier does its banking in Denver, has correspondent banks 
throughout our entire system. It had always been their practice to send clearing 
items by surface mail and a full week was considered necessary for items to clear. 
The use of airmail, by a substantia) number of the banks in the Rocky Mountain 
area, has reduced this time to 2 or 8 days at the most. 
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Late in 1953 the 14 local airlines proposed to the Post Office Department tha: 
the local airlines be used to expedite the transfer of Christmas mail. With the 
approval of the Board, who established a rate of 30 cents per ton-mile, the loca) 
airlines carried Christmas mail for an 8-day period. A total of 433,342 pounds 
of mail was moved, representing 49,355 ton-miles. This was an excellent pro- 
gram. For the Post Office Department it meant an amazingly low transports. 
tion cost to expedite Christmas mail as had never been done before. 

The Post Office cost-ascertainment report for the fiscal year 1952, the latest 
available, shows that out of every expense dollar, the Post Office is spending 
20.8 cents for transportation. 

For the 8-day Christmas period, the local carriers were pair 2.84 cents of 
each dollar of the Post Office Department gross revenue, which is only a frac. 
tion of the average national transportation cost. The Post Office Department 
estimates that the type of letter mail carried by the local airlines during the 
Christmas movement contained above 40 letters to the pound; that is, at 3 cents 
a letter, the revenue was $1.20 a pound. With the local airlines carrying 
433,342 pounds of mail, the gross revenue to the Post Office Department for 
this mail was approximately $520,000, and it paid the local airlines only $14,806 
for the transportation. 

On February 5, 1954, the CAB authorized the continuance of the carriage 
of first-class mail by the local carriers at a 30 cent per ton-mile rate for the 
year 1954. On March 10, 1954, the Post Office Department authorized three loca] 
airlines to carry this mail. Central, Frontier, and North Central are the three 
presently being used. For the period March 10 through March 31, these three 
local airlines transported a total of 65,546 pounds, which was 10,135 ton-miles, 
Frontier is presently authorized to carry first class and other preferential! mail 
on one flight per day from Denver to Phoenix and on one flight per day from 
Phoenix to Denver. For the 22-day period in March 1954, these 2 flights car- 
ried 4,999 ton-miles of mail. These two flights depart from each terminal at 
4:30 p.m. Mail now boarded on Frontier’s flight is delivered to the post offices 
along the route in from 2 to 7 hours, which previously took from 1 to 3 days. 

The full use of the 14 local airlines and all of their flights would appear to be 
one of the most progressive steps the Post Office Department could take to move 
surface mail speedily and efficiently and at a very reasonable cost. The local 
airlines are now working with the Post Office to secure additional mail author- 
izations and to secure additional volumes of such mail. 

Any discussion of the local service airlines would be incomplete without refer- 
ence to the safety record established. 

No amount of preparation can be accomplished until a certificate of public 
convenience and necessity has been actually received. Then, upon receipt of the 
certificate, the operator is under extreme pressure to get service started as soon 
as possible. The certificate is of short duration—usually 3 years—and no long- 
range financing can be accomplished. Route and station development is a serious 
problem. 

Personnel training is a must. There is no relaxing of the safety regulations 
of the Civil Aeronautics Administration or of the Economic Regulations of the 
CAB, or of any other agency that may be affected. Considering these circum- 
stances, the local service airlines have had an enviable record. 

Since the start of operations in 1945, the passenger growth by years has been 
outstanding. 





Revenue Revenue Nas- » Revenue Revenu 
passengers senger miles passengers senger I 


1,312,000 || 1951.............-....} 1, 4A2,083 1,2 
6, 812,000 || 1952.........- ...-| 1,703, 730 | 53, 919, (1 
t f 46, 4°8.000 | : ; 1, 998, 128 | 386, 881, 00 
425, 695 87, 928.000 |} {——___—___—__ |— - 
683, 811 136, 550, 000 , 7, 526,533 | 1, 495, 029, 00 
987, 931 200, 903, 000 


During the 9 years of operation, the local airlines have had only 2 accidents 
which involved fatalities. 

I think it may be fairly stated that the local airlines are proud of the fact 
that they have been given no quarter from a safety-of-operation standpoint. 
Operating under rather tight financial arrangements, under a constant mandate 
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to reduce subsidy, and to exercise the greatest frugality, the record established 
is excellent. These conditions have required the operators to be ever alert for 
new and better ways of doing things in order that the greatest benefit may be 
received from each dollar spent. , : 

Frontier’s development of the progressive aircraft overhaul system received 
national recognition when it was put into effect in 1952. The story appeared 
in Applied Hydraulics and other trade journals. Many other effective economic 
shop methods have been developed. We are now installing production control 
throughout the entire maintenance base. The CAA has been most cooperative 
and helpful in aiding the local airlines, I should like to pay special tribute to 
the group in Denver, Colo. 

I believe that air transportation is not a luxury to be used by the few, but a 
universal economic necessity. I believe that the aviation industry has reached 
the point of development and acceptance that now makes it a necessary part 
of our national transportation scheme and to the extent that there cab no louger 
be a question in anyone’s mind regarding the need for continual expansion to 
areas which do not now have air transportation. 

The local service airlines are a large and vital part in the transportation 
scheme. They are designed to do the kind of a job necessary to obtain the full 
traffic potential of the areas they serve and to offer the kind and. type of service 
most needed by their patrons. 

Frontier looks to the future with confidence. It serves a land of abundance, 
vigor and opportunity where distances and terrain are such as to make the air- 
ways the only practical way to travel. 

The local airlines have built an enviable record during the few years of their 
operations. This record has been built under the sponsorship and guidance of the 
Civil Aeronautics Act of 1938. The authors of this act showed an amazing 
understanding of the problems of developing an air transport system. Even with 
the tremendous changes and developments in routes and aircraft, the act of 1938 
provided for adequate handling. 

It is heartening indeed that a group of competent men should again be taking 
a good look at the industry and the regulatory requirements that are anticipated 
to be needed as the industry continues to progress. Amendment No. I to S. 2647 
would be a great step forward in establishing the soundness of a portion of the 
air industry and result in substantial savings in costs to the operators and to 
Government agencies by the elimination of certificate renewal hearings 

Again may I say it has been my privilege to appear before this cominittee. 


: The Cuarrman. I see that Mr. Brashear has just a short statement 
ere, 


I wonder if you would be willing to submit it for the record. 
Mr. Brasuear. I would, 


The Cuatrman. Thank you. 
(The prepared statement submitted by Mr. Brashear is as follows :) 


STATEMENT OF Harry R. BRASHEAR IN BEHALF OF THE AIRCRAFT INDUSTRIES 
ASSOCIATION OF AMERICA, INC. 


Section 101 (2) of S. 2647 defines “air carrier” as any citizen of the United 
States who undertakes, either directly or indirectly or by lease or any other 


arrangement, to engage in air transportation. A somewhat similar provision in 
the Civil Aeronautics Act of 1938 has been interpreted by the Civil Aeronautics 
Board substantially that direct air carriers are those which operate aircraft in 
the actual transportation of persons or things. Indirect air carriers embrace 
freight consolidators or, as they are generally known, freight forwarders. Sec- 
tion 301 (a) of S. 2647 provides that no air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued by the authority. authorizing 
such air carriers to engage in such transportation. This makes mandatory the 
acquisition of certificates of convenience and necessity by freight forwarders and 
differs from the present act in that the latter authorizes the Civil Aeronautics 
Board to regulate indirect air carriers to the extent and for such periods as may 
be in the public interest. 

Air cargo carriers usually base their charges on a minimum quantity of 50 
pounds. For example, the air freight rate from New York to Chicago is 11 cents 
per pound, minimum 50 pounds or $5.50 per shipment. If 5 shipments, each weigh- 
ing 10 pounds, were delivered to an airline by 5 different individuals, the aggre- 
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gate charge would be $27.50. If all 5 shipments were consolidated and delivereg 
to the airline as a single shipment by an individual acting as agent for the 5 ship- 
pers, the total charge would be $5.50. Asa result of these savings there have beep 
developed numerous freight forwarder organizations who are in the busines of 
forming such consolidations. Where it is necessary to secure permits or certif- 
cates of convenience and necessity to conduct such operations, forwarders possess. 
ing such certificates as against individuals without certificates, look upon this 
business of consolidation as one in which they have acquired a vested interest to 
the exclusion of all others. This is highly objectionable to the members of the 
Aircraft Industries Association who, when conditions warrant it, will desire to 
form their own consolidations and thereby save substantial sums of money which 
otherwise would go to others who are essentially third parties to shipper-carrier 
transactions. 

In connection with surface transportation, shipper-organized consolidators are 
protected by section 402 (c) of the Interstate Commerce Act. This is the section 
of the Interstate Commerce Act which Mr. Giles Morrow, president and genera] 
counsel of the Freight Forwarders Institute, stated before your committee on 
Friday, April 9, has proved impractical. He directed attention to H. R. 4503 
which will establish the correction his institute desires. If H. R. 4503 is enacted, 
section 402 (c) of the act will be emasculated. 

Illustrative of the value of section 402 (c) in protecting the public interest js 
the situation which obtains with a number of our large aircraft manufacturers 
located on the Pacific coast. In the production of aircraft they are constantly 
striving for means to reduce costs and reduced cost in transportation is one of 
their objectives. One of these large manufacturers, who is a member of a shipper 
cooperative organization formed to accomplish consolidations of small shipments 
via surface carriers, computed the savings effected by his company through the 
medium of his consolidating organization. His cost for the transportation of 
freight handled through this organization for the year 1953 averaged $4.69 per 
100 pounds. Had this traffic moved through forwarders for hire, he would have 
paid an average rate of $5.74 per 100 pounds, thus he saved $1.04 per 100 pounds, 
which will no longer be possible if section 402 (c) is amended by H. R. 4503. 
These savings on small shipments for this one company exceeded $60,000 in that 
year.: 

Shipper-carrier arrangements are essentially two-party contracts. Consolida- 
tions of the kind here described are essentially a shipper function. Not only is 
there no need of the regulation of such shipper functions in the movement of air 
éargo but there is the very definite reason that such functions should not be regu- 
lated, namely, because it is a very definite interference with our free-enterprise 
principles. There is no more need to regulate these activities than there is to 
regulate the activities of the corner grocery or drug store. 

For these reasons we are fully in accord with the recommendations made to 
your committee on April 8 by Antonio J. Gaudio for Consolidated Flower Ship- 
ments, Inc.-Bay Area in the proposed amendments to S. 2647 which he submitted. 
His proposal, you may recall, contemplated provisions identical with those now 
carried in section 402 (c) of the Interstate Commerce Act. 


STATEMENT OF HARRY R. BRASHEAR, DIRECTOR OF TRAFFIC 


SERVICE, AIRCRAFT INDUSTRIES ASSOCIATION OF AMERICA, 
INC. 


Mr. BrasHear. Could I make just about a 2-minute statement, Mr. 
Chairman ? 

The Cuarmman. We would be delighted to have you do so. 

Mr. Brasuear. My name is Harry R. Brashear, and I am director 
of traffic service of the Aircraft Industries Association of America, 
Ine. 

President Ramsey of our organization has already testified before 
this committee and has explained its activities. 

The Cuareman. That is right. 

Mr. Brasuxar. Now, this particular phase of my statement, which 
vou have kindly consented to introduce into the record, deals with 
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control of a forwarders. That is a group of people who, for 
hire, consolidate shipments. 

The aircraft industry is constantly seeking ways and means to re- 
duce the cost of aircraft, and one of those means is in their trans- 
portation costs. 

They have formed organizations in the movement of shipments over 
surface carriers through consolidations that have effected some very 
substantial savings. . 

Four of our industries on the west coast, for example, in connection 
with carload consolidations have been able to save about a quarter of 
a million dollars in rendering that service themselves. 

Now, we dislike the setup under the present act and under the Mc- 
Carran bill because it will go much further than the Interstate Com- 
merce Act does with respect to forwarders, in that if a voluntary for- 
warding association is established, it must come under the regulation 
of the Civil Aeronautics Board. 

We want perfect freedom in that respect. 

Now, with respect to the regulation of forwarders, themselves, over 
the airlines, we do not believe it is necessary. If they want to be 
regulated, we don’t care a whole lot, except this one phase of it: That 
just as soon as a forwarder is regulated and consolidation of ship- 
ments of any kind whatsoever is viewed by them as a vested interest 
of their own. In other words, when they are certificated and they 
proceed to operate, anybody that proceeds to form consolidations is ¢ 
questionable factor in their eyes. 

So, we would like very much to have complete freedom, and if that 
can be accomplished it will please us immensely. 

If the forwarders are to be regulated, Mr. Chairman, I would sug- 
gest that you accomplish the thing that is outlined in the last paragraph 
of our statement. 

I thank you very much for your consideration. 

The Cuareman. Thank you very much. 

That concludes the hearings this morning. The remainder of the 
hearings will be scheduled as the witnesses are available. 

Thank you very much for cooperating with us this morning. 

(Whereupon, at 12:20 p. m., the hearing was recessed, subject to 
call.) 
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TUESDAY, MAY 18, 1954 


Unrrep States SENATE, 
CoMMITTEER ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met at 9:35 a. m., pursuant to recess, in room G-16 
in the Capitol, Senator Andrew F. Schoeppel presiding. 

Present : Senators Schoeppel and Smathers. 

Also present: Bertram O. Wissman, chief clerk; Edward C. 
Sweeney, aviation counsel; and Edward Jarrett, assistant chief clerk. 

Senator ScHorpreL. The committee will come to order. 

The first witness this morning is Warren Lee Pierson, chairman of 
the board of Trans World Airlines, Inc. 

Unfortunately, the other members of the committee are not here at 
this time but some of them will be here in a few minutes. 

You may proceed as you desire, sir. 


STATEMENT OF WARREN LEE PIERSON, CHAIRMAN OF THE 
BOARD, TRANS-WORLD AIRLINES, INC. 


Mr. Prerson. First I want to say that I appreciate the opportunity 
to appear before the committee to express the views of TWA on S. 
2647. I understand that the objective of the committee, at this time, 
is to develop a record so that between now and the next session of Con- 
gress there will be an opportunity to consider further the problems of 
the air transport industry and the necessity for legislation by way of 
amendment of the Civil Aeronautics Act of 1938 or by the substitution 
of an entirely different scheme of regulation. The announcement of 
Senator Bricker to this effect indicates that the committee is giving 
serious concern to the problems of the industry and does not intend to 
seek to solve them by any hasty action. 

The Civil Aeronautics Act of 1938 did not itself develop overnight. 
It was the product of many years of concentration and study by the 
Senate Committee on Interstate and Foreign Commerce and particu- 
larly by Senator McCarran, who with his belief in the future of air 
transportation has contributed much to the progress which the United 
States air transport industry has achieved up to the present time. 

I can think of no greater tribute to their efforts than to say that, 
fundamentally, the Civil Aeronautics Act of 1938 is as good today as 
it was on the day it became law. I am convinced that the transport 
industry can continue to grow and prosper under the present act with 
little change. It is legislation that has withstood the test of time. 
Therefore, I was pleased at the decision of the committee to review the 
record carefully before recommending any change. 


47965—54——_34 
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It is inevitable, however, that during the 16-year life of the Ciyj] 
Aeronautics Act situations have developed which may require amend- 
ments in order to further the development of American air transporta- 
tion. I urge, however, that the basic structure of the act be preserved 
and that nothing be done to jeopardize the substantial degree of sta- 
bility which has been achieved in the industry up to now. Accord- 
ingly I subscribe most heartily to the detailed presentation made be- 
fore the committee by Mr. Stuart G. Tipton, general counsel of the 
Air Transport Association of America and will not take up your time 
with needless repetition. 

I want to emphasize, as Mr. Tipton did, that one of the greatest 
needs of the present time is the regulation of.so-called contract car- 
riers and irregular air carriers. Actually, the present law could to 
a certain extent be utilized to provide proper regulation of the irregu- 
Jar carriers. Unfortunately, it depends upon strong administration 
of some very flexible provisions in the act in order to accomplish the 
desired regulation in the public interest. Admittedly, it is a diff- 
cult administrative problem and one should not be too critical of the 
Civil Aeronautics Board if the situation now leaves much to be de- 
sired. Nevertheless, time has demonstrated that too much has been 
left' to the administrative side without enough statutory guidance. 

Therefore, I urge full consideration of the regulatory provisions 
of S. 2647 with respect to the future activities of contract carriers and 
irregular air carriers. 

There is one matter affecting international air transportation in a 
practical sense. which I do not believe Mr. Tipton referred to. Theo- 
retically, the Civil Aeronautics Board has the authority under section 
408 of the act to require foreign air carriers as well as American 
air carriers engaged in foreign air transportation to file complete 
tariffs showing rates, fares, and charges for air transportation of their 
entire systems. This is a burdensome and somewhat costly require- 
ment. While American carriers under recent procedures of the Civil 
Aeronautics Board are required to file tariffs covering transporta- 
tion between the United States and every single point on their sys- 
tems, foreign carriers operating to the United States may file tariffs 
limited to traffic between the United States and the terminus of its 
Civil Aeronautics Board permit. 

Thus, for example British Overseas Air Corp. is permitted to limit 
its filing to traffic between the United States and London although it 
has extensive operations beyond London and continues to offer 
through service and through fares between the United States and all 
points on its system. For selling purposes the foreign carrier can 
publish its systemwide fares in memoranda tariffs and thus avoid the 
statutory 30-day filing notice and the more costly forms of publication 
that are required for filing tariffs. 

Perhaps no amendment is actually required to enable our air car- 
riers to follow the modified procedure afforded to foreign air carriers, 
and we are hopeful that discussions with the Board will produce the 
desired results. However, if it cannot be accomplished administra- 
tively then I urge consideration of an amendment to section 403 under 
which it would be provided that the requirements of the Civil Aero- 
nautics Board imposed by regulation or otherwise upon American alr 
carriers shall be no different from those imposed upon foreign alr 
carriers. 
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One other matter which I do not believe Mr. Tipton touched upon 
is the effect of the Supreme Court decision in the Chicago & Southern 
case relating to the establishment of fair and reasonable rates for the 
transportation of the mail under section 406 of the Civil Aeronautics 
Act. Iam glad to note that on May 10, Senator McCarran with his 
usual foresight introduced S. 3426 which is designed to alleviate the 
situation resulting from this decision. 

For many years and up until the decision of the Supreme Court in 
the Chicago & Southern case the Civil Aeronautics Board under the 
language of section 406 considered that in fixing fair and reasonable 
rates for mail compensation it could treat separately the needs of var- 
ious geographical and operational divisions of an air carrier without 
acting upon the needs of the system as a whole. 

The effect of the Chicago & Southern decision, however, is to make 
every rate case a system-rate case, which greatly complicates the rate- 
making process and further hinders the expedition of mail rate cases. 
Certainly Congress never had any such intention in 1938 and yet after 
many years of adjudication by the Civil Aeronautics Board on an en- 
tirely different concept it is suddenly faced with this new view. I 
urge, therefore, the early passage of S. 3426 as a helpful step in restor- 
ing an orderly ratemaking procedure in the Civil Aeronautics Board. 

The impact of the Chicago & Southern decision has been especially 
felt by TWA as an international carrier because it leads to the possi- 
bility of further delay in establishing permanent rates for the trans- 
portation of the mail on its international route. Our international 
operations under our certificate of convenience and necessity began 
on February 5, 1946, over 8 years ago. During this period the certifi- 
cate of convenience and necessity originally awarded to us by the Civil 
Aeronautics Board with the approval of the President on July 5, 1945, 
has expired and has been renewed and yet we do not know what our 
compensation for the transportation of the mail has been during any 
part of this period and we have no idea when we are going to find out. 

This situation was condemned in the 80th Congress over 6 years 
ago. It was the 80th Congress that established the Congressional Avia- 
tion Policy Board to formulate a national aviation policy in the latter 
part of 1947. It made its report covering all phases of aviation on 
March 1, 1948, only 2 years after we had started our international op- 
erations, and while of course Pan American and TWA were on tem- 
porary mail rates, 


I quote from page 25 of the report of the Congressional Aviation 
Policy Board : 


29. Without further delay the Civil Aeronautics Board should establish “per- 
manent” rates for the carriage of mail internationally by United States air 
carriers, 

American-flag international air carriers are operating under temporary rates 
of mail pay and in consequence are unable to ascertain their exact financial con- 
dition at any given time. Sufficient experience has now been gained in inter- 
national operations to warrant the early establishment of “permanent” rates. 
Temporary rates are set by the Civil Aeronautics Board during early stages 
of new operation, on the basis of cost estimate. When experience has shown 
actual costs, the Civil Aeronautics Board revises the temporary rate. ‘“Perma- 
nent” rates so set are subject to revision up or down, if new conditions arise. 
In establishment of rates, consideration should be given to the differential be 
tween rates of mail pay to American-flag operators and those to foreign-flag 
operators carrying American mail. 
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Six years have passed since this declaration of policy by the Congres. 
sional Aviation Policy Board and we are still on temporary rates. 
To me this calls for some study on the part of the committee durine 
the coming year in order to provide by statute some method of pre. 
venting a recurrence of such a situation. 

Some months ago the Air Coordinating Committee was assigned the 
task of formulating a new national aviation policy by direction of 
the President. 

Senator Scnorprer. I would like to ask if you have any information 
as to why that long delay ? 

Mr. Prerson. It is due to a series of administrative delays. The 
latest one was occasioned by the fact that the examiner who heard 
the case over a year ago was called on to handle other duties, through 
no fault of his own. His decision was delayed over a year and it 
should have taken only a few months. 

Prior to that we had entered into the permanent. rate arrangements 
on our domestic route, thinking that our international rate was just 
around the corner. That was 3 years ago, and we are still waiting 
for the permanent rate on our side of the business. 

Senator Scuorrret. I think that is something that naturally this 
committee will look into, and I think that as far as Senator McCarran 
is personally concerned, he will want to make inquiry of that and 
follow through on that also. 

Mr. Pierson. The airlines and others of course were requested to 
submit their views in writing to the Air Coordinating Committee and 
TWA presented what I considered to be a very unusual report. At any 
rate it has been commented upon most favorably by people in the 
Government and in industrial and financial circles. I feel that it 
would be helpful to this committee and its staff in its further study 
and I have attached it to my formal statement as exhibit A so that it 
will be a part of the record in this proceeding. 

I wall like to call attention to appendix A attached to our com- 
ments to the Air Coordinating Committee. Appendix A consists of 
answers which we made to a questionnaire sent out by the Depart- 
ment of State on aviation policy. 

The report of the Air Coordinating Committee has recently been 
submitted to the President and has not yet been made ee I 
would, therefore, not care to prejudge the results until the final prod- 
uct is available. On the whole I am looking forward to a very con- 
structive document. I am fearful, however, that if some of the poli- 
cies recommended in the working papers are adopted the upward ad- 
vance of American aviation might be retarded. 

I am particularly concerned because some of the proposed poli- 
cies purport to be on subjects the responsibility for which Congress 
has placed in a particular agency of the Government. I think it would 
be unfortunate if by executive directive our quasi-judicial adminis- 
trative bodies feel they no longer could interpret the statutes of Con- 
gress in accordance with their best judgment—but only in accordance 
with policies thus dictated to them. es el 

I feel also that some of the proposed policies deal with subjects 
which may require vihereiehiaall action and I would be fearful that 
the quasi-judicial bodies would accept the policy as a directive pend- 
ing consideration by the Congress and its subsequent rejection 0 
approval. 
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The only existing declaration of policy affecting air transportation 
that is presently binding is contained in section 2 of the Civil Aero- 
nautics Act. This was written into the law in 1938 and it still pro- 
vides that it is the policy of Congress to foster the encouragement and 
development of air transportation properly adapted to the present 
and future needs of the foreign and domestic commerce of the United 
States, of the postal service, and of the national defense. I hope this 
continues to be the law of the land until Congress itself changes it. 

In our presentation to the Air Coordinating Committee, which I 
have attached as exhibit A to my statement, we show quite clearly the 
poor financial conditions of the air-transport industry compared with 
other industries, thus making it practically impossible to undertake 
the necessary financing for future development of aircraft and 
services. 

I do not wish to take up the time of the committee by reviewing in 
detail the tables and analyses which form a part of exhibit A. It is 
the real heart of my message to you, however, and a great deal of 
thought has gone into it. I hope the committee staff will give par- 
ticular attention to these portions of our report dealing with airline 
securities and financing problems, as well as policies governing 
ratemaking. 

These indicate quite clearly that our industry, in this very year, has 
difficult problems which call for sympathetic understanding by our 
Government. 

In this connection the Civil Aeronautics Board issued on November 
25, 1953, a very sound document entitled “Comments on CAA Staff 
Study on Airways User Charges.” On page 6 of that report are very 
disturbing tabulations showing a comparison of the profit margin on 
gross revenues and as a percent of investment of the air-transport 
dustry as compared with other regulated industries. The compari- 
sons show the air-transport industry in a most unfavorable light, sub- 
stantiating my statement that the condition of the industry at the 
present time does not augur well for successful financing of its capital 
requirements in the future. 

Mr. Chairman and members of the committee, I am grateful for the 
privilege of appearing before you today and hope that as your study 
progresses TWA may feel free to present further views or such new 
information as may seem useful to you in your important work. 

Senator ScHorrren. The exhibits which you referred to will be made 
L part of the record. 

Mr. Prerson. I have a little complication here. Mr. Taylor tells me 
that the State Department has stated that the questionnaire which we 
answered should not have been issued. 

Senator Scnorpret. Should not have been a part of this record? 

Mr. Prerson. Yes, sir. 

Senator ScHorrret. That is as indicated in exhibit B? 

Mr. Prerson. Yes, sir. 

Senator ScHorrPet. You desire to have that withdrawn from the 
record ? 

Mr. Prerson. I think I have no other recourse. 

Senator ScHorpreL. Let the record show that that part of Mr. Pier- 
son’s statement heretofore referred to in the testimony as exhibit B is 
withdrawn frem the official record. I would think that there would 
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be no objection to the committee having the benefit of that, and it wil] 
become a part of the committee’s files but not a part of the officia] 
record. 

You gentlemen of the press who have heard Mr. Pierson’s statement 
with respect to the State Department document—I am sure you and 
your news services will handle it accordingly since, by the request of 
the State Department, they do not desire it to become public. Those 
of you who are here—I think it would be well if you would get in 
contact with Mr. Pierson and see that exhibit B is returned to him. 
I know that those members of the press within the room who are the 
only ones who have copies of the exhibit will cooperate and return the 
exhibit. 

Mr. Pierson. I am sorry that that has happened, Senator. 

Senator Scuorpre.. That is quite all right. 

Is there anything further ? 

Mr. Pierson. No, sir. 

Senator Scnorrret. If there are additional questions that members 
of the committee desire to ask you, the staff will get in touch with you. 

Mr. Prerson. Thank you very much, sir. 

(Exhibit A is as follows :) 


Exnrpit A 


TRANS-WORLD AIRLINES, INC.—COMMENTS TO AIR COORDINATING COMMITTEE ON 
AVIATION POLICY 


INTRODUCTION 


The aviation study currently being undertaken by the Air Coordinating Com 
mittee is distinguished from numerous earlier studies by one feature of key sig- 
nificance: The prior studies were for the purpose of finding means to cure a sick 
air transport industry, while the current survey is the first that is able to focus 
its efforts on preventative planning. 

The early history of the airline industry was one of consistent loses up to World 
War II, when the industry enjoyed its first brief period of earnings. But withina 
few months after the war had ended, the entire industry was back at an all-time 
low point. In 1947, all the larger carriers except Eastern were incurring sub- 
stantial deficits, although the rest of the country was enjoying unprecedented 
prosperity. With this background, the future looked black indeed in 1947, when 
the last major investigations were undertaken. 

Since then, the pendulum has again swung the other way. Following the out- 
break of war in Korea in 1950, the industry has enjoyed its most prosperous 
years. The current situation affords an opportunity of making sound plans for 
the future—of laying out a program that will reduce the risk of the type of 
extreme economic reaction that has plagued the carriers throughout their 25-year 
existence. 


1. PRESENT AVIATION POLICY 


Before discussing a program for the future it is important to see where we 
stand today. The general policy of the Government toward air transportation 
has been well stated by Congress in section 2 of the Civil Aeronautics Act. There 
it is declared that the industry should be encouraged to create a good air trans 
portation system catering to the needs of the people and the Government, that 
sound economic conditions should be fostered in the industry, and that efficient 
service should be provided at reasonable charges. 

The question that immediately arises is: How well has that congressional! 
policy been effectuated? 

In certain respects a glowing answer can be given. The United States alr 
lines have attained world leadership in air transportation. In the year ended 
June 30, 1953, our domestic and international arilines carried 30 million pas 
sengers. A good route system has been laid out. Today 98 percent of the 
population in the United States is within 50 miles of an airport having scheduled 
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airline service. Airline rates are low. The air transport industry is the only one 
with rates lower today than 10 years ago. In addition to this commercial prog- 
ress, the airlines have attained a vital role in defense planning and a carefully 
worked out mobilization program is now ready for immediate application. 

However, that is not the whole story. Despite the great technical and physi- 
cal progress made by the industry we have made little progress toward economic 
stability. The fact is that the airlines today are in a position where their chance 
for further growth is seriously threatened by their inability to get new capital, 
as a result of the loss of investor confidence. 

It is generally accepted that the airlines stand on the verge of the most drastic 
change in flight equipment experienced in their 25 years of changing history. 
The minimum new capital requirements for this changeover have been estimated 
at about 800 millions, which is 2 or 3 times the total present capital invested by 
all trunkline air carriers. The ability of the airlines to improve service, to keep 
low rates in the face of rising costs, and to reduce or eliminate Government 
support, is dependent on their ability to go forward with these new developments 
At the present time, despite 3 years of good earnings, airline securities continue 
to fall in relation to other securities. The signs are increasingly strong that 
investors are not willing to put up the new money needed by the air-transport 
industry. 


2. LOSS OF INVESTOR CONFIDENCE IN AVIATION SECURITIES 


The investor is generally regarded as an objective analyst of the future of 
any particular company or industry. But whether objective or not, the investor 
is the person who makes the decisions when it comes to securing new money. 
The airline industry is not in a favorable position to raise the enormous amounts 


of capital that will shortly be required. This is evidenced in a number of ways 
described below. 


(a) Movement of airline stocks compared with movement of other stocks 


Airline stocks are regarded as less attractive investments than securities of 
other industries with which the airlines must compete for new capital. A study 
of stock prices from 1945 to the present time shows that the airline securities 
have consistently lost ground as compared with other stocks: 


{In percent] 


Movement of various stock groups 


Period 


Market Manufac- Electric Air trans- 


com posite turing oo port 


8 years (Dee. 29, 1945-Dec. 18, 1953) 

last 3 years (Dec. 39, 1950-Dec. 18, 1953) 
Last 2 years (Dec. 29, 1951-Dec. 18, 1953) _ - 
Current year (Dec. 26, 1952-Dee. 18, 1953) _ . 


+30. 8 —50. 6 
+32. 1 —12.4 
+19. 0 —27.3 
+4.4 —15.7 


Source: Calculated from Securities and Exchange Commission index of weekly closing prices of common 
stocks on New York Stock Exchange. 


It can be seen that over the last 8 years and during the most recent 2- and 3-year 
periods, although stocks generally have risen, airline stocks have declined. 

During the year ended 1953, while electric and gas utility stocks have been up, 
the market, as a whole, has been down, showing a 5.1-percent loss for the entire 
list of stocks and a 4.2-percent loss for manufacturing stocks. During this period 
the airlines stocks have continued to lose ground at an even more rapid rate. As 
the above figures indicate, the percentage loss in airline securities in 1953 was 
over three times as great as in the composite list or in manufacturing securities. 
(b) Market price of airline stocks compared with book value 

At the present time the stocks of a majority of all airlines listed on stock ex- 
changes are selling at prices substantially below book value. 


In the case of Western, the market is willing to pay only $9 per share for a 
company that reported a book value of over $13 per share. Pan American's stock 
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is selling around $9, although it has a book value of $16 per share. TWA’s stock 
is selling at less than $14 although its book value is more than $15, 

This same situation exists generally in the airline industry as shown in table I, 
(c) Market prices as compared with issue price 

When the airlines go into. the market fer new capital they will be’ looking to 
many of the underwriters and investors who have participated in previous offer- 
ings of airline securities. It is therefore pertinent to consider how the purchaser 
of new airline securities has fared in the past. In the period from 1934 to Decem. 
ber 18, 1953, approximately $273 million of airline securities were publicly offered 
for cash. These offerings are set forth in table II. This shows that issues ae- 
counting for $236,622,000, or 87.5 percent of the total, are today selling at prices 
which are lower than their original public offering prices. In other words, wholly 
apart from the fact that these shares have yielded inadequate dividends during 
the period, investors who contributed seven-eighths of the money obtained by the 
airlines through public offerings of securities for cash have experienced a capital 
loss on their original investment. 

If the analysis of table II is limited to the last 10 or 11 years, then an even more 
drastic picture is portrayed. From January 1, 1943, to the end of 1953 there were 
34 public offerings of airline stocks, of which only 5 are currently selling above 
the offering price.’ 

During the past few days and after the data in tables I and II was prepared, 
airline stocks have continued to fall badly. On December 29 the stocks of Ameri 
can, Braniff, Northwest, and United sold at their low prices for the year. The 
stocks of all the other listed airlines had also dropped below the market prices 
shown in tables I and IT. 

This dramatic expression of lack of investor confidence confronts the airlines 
as they face the necessity of raising $800 million of additional capital. 


8. REASONS FOR CURRENT LACK OF INVESTOR CONFIDENCE 


The question naturally arises as to the reason for the lack of investor con- 
fidence. The airlines have had several good years; why shouldn't their stocks be 
selling at new highs? Why shouldn’t investors be willing to pay at least the 
bare asset value of the stock? 

We do not think that the reasons are difficult to find. Some of the causes 
that have disillusioned the investors are listed below: 


(a) Economic characteristics of the airline industry 


The airlines have certain economic characteristics which affect their invest- 
ment status. Among these are the following: 

1. A very substantial part of airline cost is labor, notoriously subject to rapid 
upward adjustment. The labor component in airlines is close to 50 percent, 
compared with about 25 percent for manufacturing companies and less than 
15 percent for trading companies. 

2. As a reguiated business, airlines cannot make rapid price adjustments to 
offset rising costs. 

3. Airlines have extremely high operating ratios, and revenues cover expenses 
by a slender margin as compared with most industries. A relatively small fall- 
off in revenues can result in large losses. 

4. The airlines are subject to violent cyclical variations. The whole history 
of the airline business has been a series of wide fluctuations from one extreme 
to another. 


(b) Government policy 


As an apparently inescapable accompaniment of these cyclical variations in 
the airline business, the airlines have been parties to interminable investiga- 
tions “for the establishment of policy.” One investigation ends only to be fol- 
lowed by further investigations promising new and different policy. 

There never has been a period when the airlines could look forward to a 
period of stability. Near the end of World War II, after the airline industry bad 


1In each case the book value referred to is understated by 1953 accrued earnings since 
December 31, 1952, book values have been used. 4 

2In 3 of the 5 instances the stocks were of companies involved in mergers that had just 
been consummated or were pending. 
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enjoyed its first period of prosperity, the Civil Aeronautics Board required the 
carriers to reduce both mail and passenger rates. The orders accompanying 
the mail-rate reductions, issued in August 1945, forecast earnings after taxes by 
the Big Four Carriers ranging from 13.77 to 24.57 percent (6 C, A. B. 551 et seq.). 
The month after these orders were issued TWA’s domestic route began losing 
money, and it stayed in the red during the next 3 years. 

A recent article in Aviation Week has this to say of the current low price of 
airline stocks: 

“But it is not difficult to find the basis for this relatively low evaluation. 
Shifting governmental policies confuse investors and give rise to many doubts 
as to stability in the industry.” * 

Let us look at some of the potential threats to stability affecting the airlines 
today. 

(1) Proposals to reduce revenues.—(a) The Post Office Department has 
brought forth a series of devices to reduce domestic mail revenues. Among 
these are proposed equalization reserves and the offsetting of domestic profits 
against international need. The Post Office Department has also recently forced 
a change in the CAB mail rate pattern by threatening to withhold mail from 
weaker carriers with higher mail rates operating between points where cheaper 
mail service was available. The Department has also proposed to turn mail 
over to carriers that do not hold mail certificates, and by its course of action 
has indicated that it wishes to do away with the setting of mail rates by an 
independent agency. 

As a consequence of these activities of the Postmaster General, the Civil 
Aeronautics Board by order adopted December 23, 1953, has instituted an in- 
vestigation to enable the Board “to study aud determine on a fully informed 
basis the extent, if any, to which the current domestic mail rate structure should 
be revised, and to enable the Board at the conclusion of such investigation to 
propose, through appropriate mail rate proceedings, such revisions as may 
appear to be required.” 

Regarding this investigation, the Wall Street Journal of December 28, 1953, 
states: 

“If the investigation leads to a general overhaul of the rate structure, it might 
be many months, or even a few years, before a final decision is reached. The 
Post Office almost will certainly fight any change in rates that doesn’t also cut 
the amount of money it must pay for mail service.” 

The day following this announcement, the stocks of four major airlines hit 
their low points for the year. 

(b) In the international field, the Post Office Department is gradually with- 
drawing airmail previously given to foreign carriers operating between the 
United States and Europe. This has the double consequence of jeopardizing the 
far larger amount of foreign mail which United States carriers receive from 
foreign governments on a reciprocal basis and of aggravating foreign countries 
to the point where it may affect the operating rights of United, States carriers. 

(c) During the past few years there have been continual threats of reductions 
in the passenger fare level. These threats are made despite the fact that the 
airline industry is the only one in which fares and rates are lower today than 
they were in 1942. Airline fares in 1952 were 94.7 percent of those in effect 
during 1942, as contrasted with substantial increases on all other media of 
transportation. 


_ 


‘Aviation Week, November 16, 1953, p. 45. The same article continues with the*follow- 
ing comments: 

“The highly marginal aspects of operations where rising costs and lowering unit reve 
hues pose a real threat to earnings are not conducive to attracting potential investors. 

“The need for husbanding financial resources to acquire constantly growing facilities has 
ao for limited dividend disbursements. This is not viewed favorably by many would-be 
nvestors, 

“All of these elements and the market quotations for airline equities in themselves clearly 
indicate that a decidedly speculative tone still underlies the air transport industry. The 
one healthy feature remains in the strong growth aspects of the industry, which promises 
to achieve new peaks in traffic and earnings. 

“But all this has to be converted into sustained and dependable earnings before airline 
equities may be regarded as quality investment caliber.” 
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Index of 1952 transportation prices (1942=100) 


Railroad commutation fares 
Railroad coach fares 


94.7 
190. 0 
52.6 

(d) So-called nonscheduled carriers operating illicitly on regular published 
schedules are permitted to continue in violation of law; in some cases their 
activities are even supported by individual Member of Congress. 

(2) Proposals to increase expenses.—(a) The Civil Aeronautics Administra- 
tion proposes that airlines be assessed with huge user charges that would reduce 
airline earnings by more than a third. This proposal has been made despite 
the fact that there is no similar proposal to impose user charges on well-estab- 
lished industries like the motor carriers and water carriers. 

(b) Practically every municipality in the country is urging increased charges 
for the use of airports. Some local governments insist that fees for the use of 
airports will no longer be set by lease negotiations but will be unilaterally pre- 
scribed from time to time by the airport authority, subject to change on short 
notice. 

4. RELATIONSHIP OF THIS BACKGROUND TO FUTURE PLANNING 


This background makes it apparent that there is one basic need for any intelli- 
gent planning of future policy—a need to do away with constant chaos by es- 
tablishing some degree of stability. Our position now is the same as it was in 
1947 when the industry was operating in the red: What the airlines need most is 
to be preserved against efforts to propel the industry from one extreme to an- 
other.* Then drastic methods were being proposed to cure a sick industry, and 
what was needed most was stability. At this point industry’s greatest need is 
still stability—it should be given time to consolidate its position, to resolve its 
growing pains and to prepare for the revolutionary changeover to new aircraft 
types scheduled for the near future. 

Unless a greater degree of stability can be attained, airline stocks will remain 
unattractive to investors, selling below bare asset values. New equity capital 
in the large amounts needed for new equipment types cannot be raised under 
present conditions. We urge the Air Coordinating Committee that in considering 
each of the various phases of air-transport policy it seek conclusions that will pro- 
vide stability to the industry—giving it a breathing space free from constant 
threats of disrupting changes. If the airlines could be let alone for awhile, they 
could do much to solve their problems. However, nothing sound or permanent 
can be constructed in an atmosphere which promises that whatever is constructed 
today will be torn down tomorrow and replaced by something different. 

As a second point, we ask the Air Coordinating Committee to work out a pro 
gram that will insure coordination between various departments of the Fed- 
eral Government. There is an increasing tendency for each department, and 
the Post Office Department is the outstanding example, to take a keyhole view 
of civil aviation. Their field of vision extends no further than the department 
budget. It is our earnest hope that the present study will establish one co- 
ordinated Government program for effectuating national policy, not a series 
of divergent departmental programs going off in all directions. 

TWA’s comments on specific points raised by the Air Coordinating Commit- 
tee’s agenda have been set forth below in the order established by the agenda 
In respect to some items TWA has offered no comments, since it is understood 
that such items are covered in detail by the industry comment being submitted 
by the Air Transport Association. 


4In TWA’s presentation before the President’s Air Policy Commission in September 
1947, we asked the Commission to find that ‘a few months of profitable operations in the 
future cannot justify another rush from pessimism to optimism, because the airlines have 
many real problems to solve over a long period. * * * We can tackle and solve these ved 
lems more intelligently if we are not rushed into one of the extreme positions from which 
the industry has constantly suffered in the past.” 
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I. AiR TRANSPORT 


\. AIRLINE SUBSIDY—DIRECT FEDERAL AID IN RELATIONSHIP TO INDUSTRY'S PRESENT 
STAGE OF DEVELOPMENT AND THE OVERALL FISCAL POLICIES OF THE ADMINISTRATION 


1. Airline subsidies are less than shown in the CAB reports 


It is frequently assumed that the administrative subsidy separation reports 
of the CAB disclose the amount of direct subsidy currently being paid. The 
Board’s staff has computed what it deems to be the proper level for service or 
compensatory rates and has labeled the balance of mail pay as subsidy. How- 
ever, the soundness of the Board’s computations are open to serious question. 

To begin with, it should be realized that the so-called trunkline service rates 
ranging from 45 to 75 cents are not set in any adjudicated proceeding. The 45- 
cent rate paid to the Big Four, for example, was a rate computed by the Board’s 
economic staff and accepted by the carriers without contest as a means of dis- 
posing of rate cases that had dragged on from 1947 to 1951. Hearings were 
begun but never concluded on these rates. No examiner’s report was ever made 
and the case was never argued before the Board.’ 

The 45 cents per ton-mile rate is legally unsupportable, and will have to be 
changed whenever it is attacked. It is based on the alleged cos. of carrying 
the mail and gives no weight whatever to value of service. “No competent au- 
thority has yet held that the cost of service, regardless of the value of such 
service, is determinative of lawful rates or relationships.” Furniture (177 ICC 
5 at 41 (1981)). Railway mail rates also reflect value of service principles. 
U. 8. v. Jones (336 United States 641 at 659, 661, (1949) ). 

It has been recognized by impartial transportation authorities that “segrega- 
tion of compensatory airmail pay from subsidy grants cannot be accomplished 
without giving some consideration to the demand for service.”*® Professor 
sunke concludes that 86 cents a ton-mile is probably closer to a correct compen- 
satory figure than 45 cents a ton-mile. Postal authorities themselves now rec- 
ognize that “cost ascertaining does not take into account some factors which are 
necessarily pertinent for ratemaking purposes, such as priority of service, value 
of the service or value of the items usually handled.” * 

In brief, the 45-cent a ton-mile rate is wholly fictitious standard. The same 
is true of the 58-cent and higher rates which are based entirely on cost differ- 
entials of other carrier groups as compared with the Big Four carriers to which 
the 45-cent rate applies. The Civil Aeronautics Board’s Administrative Separa- 
tion of Subsidy From Total Mail Payments to Domestic Air Carriers, September 
1951, explains (p. 4) how all domestic rates were derived from the 45 cent rate: 

“(3) A service rate of $0.45 per mail ton-mile was established by the Board 
for the Big Four (American, Eastern, TWA, and United) on September 19, 1951. 

“(4) The service rates for the various carrier groups were determined as 
follows: 

“(a) The percentage differential between the average operating costs for the 
fiscal year 1951 for the Big Four and the average operating costs for the carriers 
in each group was determined. 

“(b) This percentage differential was applied to the service rate of $0.45 
established for the Big Four to obtain the service rate for each of the other 
groups.” 

The so-called service rates for international carriers was similarly derived by 
applying cost differentials to the 45 cent rate which was itself based entirely 
on cost studies.® 

Consequently, the sudsidy figures in the Board’s administrative and subsidy 
reports are entirely artificial, representing nothing but the arithmetical differ- 
ence between total mail pay and the staff-created service rates. The actual sub- 


—_— 


0, he settlement agreement by which TWA accepted the 45 cents a ton-mile rate specifi- 
cally Stated that “This agreement on the part of TWA does not indicate acquiescence in 
and findings or conclusions (other than as to the amount of the mail rates payable as 
referred to above) * * * and it is understood that TWA will be free to contest such find- 
Ings and conclusions at any time in the future.” 
on vee Prof. Harvey C. Bunke, The Fetish of Separating Subsidy From Airmail Payments, 
20 IRL. Air L&C 273 at 277 (1953). 

| Testimony of Maurice Stans. Post Office Department consultant, before House Com- 
Tek 18 eee Office and Civil Service, 83d Cong., 1st sess., on H. R. 6052, vol. 1, p. 63. 
wu} o. vo. 

‘Administrative Separation of Subsidy From Total Mail Payments to United States, 
International, Overseas, and Territorial Air Carriers, June 1952, pp. 10-11. It should be 
noted that this réport speaks of “special-cost aspects of the mail service such as priority 
considerations,” but it makes no provision for value of service. 
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sidy, using a truly compensatory service rate, is substantially less than shown 
in the Board’s reports. 

A fair service rate domestically 

Air transportation, like other transportation industries, is a joint-cost bysj 
ness. In such a business the average revenues from the services or products 
jointly produced must average more than the cost of doing business. Since some 
services or products cannot be sold except at figures below the average cost. 
there must be others selling above average cost. 

The current situation on TWA’s domestic route is that all services except the 
passenger service (including the passengers’ excess baggage) are moving below 
average cost, as shown in the following table: 

Cents per 
revenue 
ton-mile 


Excess baggage revenue 

Passenger revenue 

TURD CO ICE oo ose et men ne nnneebianns ede teerdoddiedeaen wintserabaneiebabieassbabanen meses 46.1 
Airmail revenue 

Express revenue 

Freight revenue 

Surface mail revenue 


Notr.—Figures are as reported for 11 months ended Nov. 30, 1953. 


It is entirely unsound that top priority traffic like airmail should move at below 
average costs. It is also unsound that airmail which has the highest value-of- 
service element of any traffic carried should pay less than passengers. 

A fair mail-service rate domestically for the airlines should be related to air 
passenger yield, a principie urged bv the Postmaster General in dealing with rai! 
rates in the last railway mail pay case.’ 


A fair service rate internationally 


At a meeting of the Universal Postal Union in Brussels in 1952, representatives 
of the postal administrations of the countries of the world met to determine the 
proper rates to be paid for the carriage of international airmail. While these 
rates are stated as maximum rates, in actual practice the UPU rates have been 
those paid by the postal administrations in almost all cases. The rates so fixed 
by the UPU, which became effective July 1, 1953, were as follows for long-haul 
routes like the North Atlantic: 


French gold | United State 
frances per dollars per 
‘on-kilometer| i 


Letter mail. ‘ 
All other and parcel po st__ 
Newspapers, etc- 


These represent the rates paid by foreign governments to TWA und Pan Amer'- 
ean for mail they carry from foreign countries to the United States. They aré 
also the rates paid by our Government to foreign carriers paralleling United 
States carriers. 

It is TWA’s position that the UPU rates are fair and reasonable compensatory 
rates for the service performed, and they are viewed as such by most countries of 
the world. The British Ministry of Civil Aviation has stated that the UPU 
rates “represent internationally agreed commercial rates for airmail convey- 
ance, importing no element of subsidy.” The UPU rates are the basis of pay- 
ment for the carriage of mail by many foreign countries to their own carriers. 
This is the case in France, Belgium, Scandinavia, Holland, and Switzerland, 
among others.” 

The Civil Aeronautics Board’s economic staff has thrown the situation in com- 
plete turmoil by coming out with a service mail rate for the North Atlantic routs, 


® Docket 9200. brief of Postmaster General, dated June 4, 1951, p. 66). 

1 Hearings before Senate Committee on Interstate and Foreign Commerce, 82d Cong 
1st sess., S. 436, pp. 933-934, 931. In the case of the British Government. payments made 
to BOAC on the North Atlantic route were 30 percent less than the old UPU rate before it 
was reduced from 6 francs on July 1, 1953. See p. 936, ibid. 


base 
ernn 
to th 
Tt 
prov 
trad 
ing . 
carr 
846 
our 
to U 
if 
mail 
we ¢ 
presi 
hour 
pury 
men 
It 
be r 
subs 
ter ¢ 
mitt 
in I 
the | 
that 
on ¢ 





REVISION OF CIVIL AERONAUTICS ACT 527 


— 


based on costs alone, of 85 cents a ton-mile. According to most interested gov- 
ernments the UPU rate of $1.92 for letter mail contains no subsidy, but according 
to the CAB reports this rate contains subsidy to the extent of $1.07. 

This ill-considered position will seriously affect the cost to our Government of 
providing international services. At present our country has a very favorable 
trade balance in the handling of international mail. During the fiscal year enud- 
ing June 30, 1950, our Government paid out $2,151,289 to foreign carriers for the 
carriage of international mail, whereas United States carriers received $10,875,- 
946 from foreign governments during the same period.” For each dollar that 
our Government paid to foreign carriers, our country got back $5 in payments 
to United States carriers. 

If we continue to assert that 85-cents a ton-mile is the proper rate for carrying 
mail across the Atlantic eastbound from the United States to England and France, 
we can hardly be surprised if England and France soon content that $1.92 (the 
present UPU rate) is too much to pay for carrying mail across the Atlantic west- 
hound. Thus, the use by the Board of an 85-cent figure for subsidy separation 
purposes is bound to reduce United States carrier’s receipts from foreign govern- 
ments and to increase the subsidy need of such carriers. 

It is essential that the Board's cost-derived service rates for international mail 
be revised to reflect proper ratemaking before they irremediably drive up the 
subsidy payments of our Government, This may be another instance where bet- 
ter coordination between departments is indicated. The Air Coordinating Com- 
mittee considered this issue in conjunction with our Government's participation 
in ICAO and arrived at the conclusion that “consideration should be given to 
the value to the public of the airmail service,” a position wholly inconsistent with 
that taken by the Board in fixing the international service rate based exclusively 
on cost (ACC 53/12.3a, Nov. 20, 1953). 
|. Benefits derived by country from subsidy of international air routes 

Even at the ridiculously low 85-cent rate, the Board’s Administrative Subsidy 
Separation report “ shows the following distribution of TWA’s international mail 
rate for the fiscal year 1954: 


Service mail rate (S5 cents) $4, 013, 000 
eh ae i aca Naeger alr ag lapis agai nel hie aaen tag 4, 487, 000 
500, 000 

If the UPU rates are used, the figures would be: 


Service mail rate ($1.30)? : 137, 300 


Ol,e 
Subsidy ; 2, 362, 700 
Total 8, 500, 000 
* Approximate composite rate, reflecting average of letter mail, parcel post, etc. 


To begin with, a very large part of this payment goes immediately back to the 
Government in the form of income taxes. TWA’s tax on the above total mail pay 
would be roughly $3 million. 

Secondly, the North African segment of TWA’s route was specifically certifi- 
cated for national-defense purposes and a portion of this annual payment is to 
support that route. In addition, our Government has a substantial interest in con- 
tinued operations to trouble areas like the Near East, where TWA maintains 
facilities useful to all types of air operations. 

Third, our travel has been an enormous source of tourist dollars to European 
countries. Based on Department of Commerce figures, the 50,625 passengers 
TWA carried to Europe in the last year spent more than $35 million in Europe, 
issuming the $771 average expenditure per passenger reported for 1952. This 
has enabled those countries to pay for American exports and has diminished the 
heeds for various types of direct aid. 
en mre air services have promoted the commercial interests of the United 
Senn = have improved its postal service. In 1950 airmail from the United 
ates to countries in the Near East and to India was 115.8 percent of the first 
class mail by moving by surface means. 

KS 


™ Senate hearings (same as prior footnote) 662 
™ September 1953 revision. i ; 
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Our country has derived full value for the money spent on its internationg) 
routes. 


5. Direct aid to others 


International air subsidies, even as computed by the CAB staff, are low when 
compared with operating subsidies provided by the Government to the surface 
competitors of the airlines.” 

Subsidies for international airmail are small as compared with other mai! 
subsidies whose justification also depends on public benefit. The Post Office De 
partment, for example, has a deficit of well over $200 million from the carriage of 
second-class mail at extremely low rates. According to figures of the Depart- 
ment, Life magazine and 4 other large magazines alone account for $6,334.00 
of this deficit every 3 months, or over $25 million a year. Five large newspapers 
account for an additional $1 million deficit quarterly.“ 

In addition, our Government provides numerous other subsidies to non- 
regulated business like farming, where the Government has no control whatever 
over the reasonableness of the profits of the recipient.” 


D. POLICIES AND THE STANDARDS TO BE UTILIZED IN ESTABLISHING AIR-ROUTE 
PATTERNS 


1. Advance planning of route pattern 


From the time of the passage of the Civil Aeronautics Act, TWA has urged the 
adoption of an overall route pattern which would permit orderly expansion with 
a minimum cost to the Government and the carriers, and maximum benefit to the 
public. Such a plan would replace the present piecemeal method of considering 
routes and the accompanying tug-of-war between carriers that are successively 
aided and injured as new route decisions are made, a process which has gone on 
for over 15 years and shows no sign of slackening. 


2. Maintenance of United States position in important areas of the world 


The United States has commercial and governmental interests of the highest 
order in all parts of the world. These interests, which are of recent origin, con 
tinue to expand in all directions. Until a short time ago, few people in the 
United States had an interest in the Near East; it has suddenly become a key 
area as a result of the Israel-Arab conflicts and the great oil discoveries. Be 
fore 1950 the word “Korea” was nothing but a name to most Americans; now it is 
an area of major interest. Within the past few weeks Australia has discovered 
oil and has contracted with an American concern to exploit it. The instances 
mentioned are only examples of what appears to be an ever-expanding series 
of events opening up interests in other areas of the world. This is an era of new 
frontiers in old lands. Our country has become interested in the social, politica! 
and economic problems of people everywhere, and new incidents from week to 
week make it essential that rapid transportation be avaiable to places that 
previously were of small consequence to us. 

A 1952 study made in the cities of Tokyo, Bangkok, Hong Kong and Calcutta 
showed that 61 percent of all the people registering in the major hotels at those 
points were United States citizens. In contrast, British subjects represented 
11.9 percent of the registrations with other countries as follows: Japan 3.3 per- 
cent, the Philippines 2.7 percent, China 2.6 percent, Scandinavia 2.2 percent, and 
the remaining countries each less than 2 percent. Vice President Nixon’s recent 
trip to India, Burma, Thailand and Indochina is, in itself, recognition of the ver) 
real interest our country has developed in this area. 

In addition, our country had thrust upon it the responsibility of preserving 
for the world a way of life that has meant freedom to millions of people. This 
has indirectly opened up to us commercial opportunities hitherto unknown. 


13 The New York Times for November 9, 1953, referring to data provided by the Maritime 
Commission, shows actual yer subsidy payments, after recapture, of $48,170,000 in 
1951 and $61,100,000 in 1952, and states that the tentative figures for 1953 and 1954, after 
estimated recapture of profits, will be $65,700,000 and $70,700,000. This, of course, is in 
addition to construction-differential subsidies paid in connection with vessels operated )) 
the shipping lines. 

According to information supplied to the Senate Committee on Interstate and Foreign 
Commerce, the operating-differential subsidy for the fiscal year 1950 amounted to 44.76 er 
cent of the total cost incurred by the United States flagship operators (hearings on S. 436 
82d Cong., 1st sess., p. 918). oe 

44 Hearings before House Committee on Post Office and Civil Service, 83d Cong., 1st sesé., 
H. R. 6052, p. 143. 

18 See, for example, 7 U. S. C., chs. 35 and 385A; 16 U. 8. C. 590h. 
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Our products are shipped everywhere. Citizens of foreign countries are brought 
bere to learn American systems and techniques. The international airlines can 
do much to bring the United States to the foreign countries by creating strong 
relationships with local employees, passengers and shippers. Opportunities also 
exist for the establishment of even closer ties, as exemplified by TWA’s opera- 
tion of local airlines for the Governments of Ethiopia and Saudi Arabia, its 
providing technical and training assistance to airline personnel in Ireland, 
France, Turkey, India and other countries, and its cooperation and financial aid 
in the creation of local airlines in Italy and Greece. The United States inter- 
national airlines supplement our country’s relationships with foreign countries. 

It is for these reasons that we believe that one of the standards to be used in 
establishing our air-route patterns should be the need for strong representa- 
tion by United States airlines in all important and potential important areas 
of the world. 


E. MOVING OF MAIL BY AIRCRAFT 
1, Al-up mail 

TWA favors the transportation by air of all mail that would benefit thereby 
at a single-rate applicable to all types of letter mail moving by air. For this, the 
carriers should receive a compensatory rate set by the CAB. 


2, Present carriage of surface mail by air 


TWA’s views on the current surface mail experiment were recently expressed 
in a letter to the Post Office Department, as follows: 

‘1. To date, TWA and the other three airlines participating in the experi- 
ment have transported successfully all the mail tendered to them under this 
experiment. 

“2. The program initially was based on handling this mail as ‘top-off’ traffic 
which would move ‘around the clock’, without any effort at expedition over sur- 
face transport. The present procedures, however, indicate little or no difference 
in service to the public as compared to airmail which carries premium postage. 

“3. The one factor in the experiment which gives us the most concern at the 
moment is the tendency of regular airmail volume to decline as this surface mail 
grows. Considering that each airmail letter means 6 cents of revenue to the 
Post Office Department, presumably this is a matter of concern also to the 
Post Office Department. 

“4. The experiment to date of course has provided little information as to 
the reasonableness of the rates involved to the carriers or the overall ultimate 
effect on the carrier’s revenue.” 


8. Mail rates 


(a) Method of setting rates.—Congress provided that rates for the carriage 
of mail should be set by the Board at a fair and reasonable level based on all 
the facts. The policy of our Government should be opposed to devices that seek 
to change this method of fixing rates. 

The reason for this type of regulation was to provide a basis fair to both 
Government and carrier. The same method has been traditionally applied to 
fix rates paid by passenger and shipper. This protects the user of the service 
against unreasonably high charges and protects the carrier against the un- 
bridled economic power of users who would like to force the rate down to an 
unreasonable low figure by playing off one carrier against another. It is not 
possible to have a regulated industry unless both parties are willing to accept 
the disadvantages as well as the advantages of regulation. 

These general principles apply equally to the rates for the carriage of mail. 
Before the Civil Aeronautics Act mail rates ran from the economically ridiculous 
zro bid of Eastern on the Houston-Brownsville route, up to the $3 per pound 
rate paid in 1929, which made it possible for an airline to profit by sending itself 
repair parts via airmail. Representatives of the Post Office Department have oc- 
casionally indicated that the Department should have the right to negotiate rates 
for the carriage of mail, apparently drawing on experience from private industry. 
This overlooks the fact that in private industry there is (1) competition among 
purchasers and (2) a choice by the producer as to the nature and quantity of the 
product to be produced. In the case of a public utility there is no such choice. 
It is obligated to serve. Additionally, in a joint-product utility like air trans- 
portation a substantial amount of capacity must be produced whether or not used. 
The purpose of fixing mail rates by an independent agency is not only to assure 
the Postmaster General that he will not pay too much but also to make certain 
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that the Postmaster General will not secure a rate that unfairly burdens all the 
other customers of an airline who cannot bargain as one unit. 

(b) The rate level.—Our introductory comments refer to the fact that the pres. 
ent level .of so-called service or compensatory rates fails to recognize the values 
of service element which is legally required for a proper structure. 

It is also essential that more weight be given to the operating ratio in Setting 
all types of airline rates. A satisfactory operating ratio is one which recognizes 
the practical need for a reasonable margin between expense and revenues, ena- 
bling industry to weather variations in the economic cycle. Recent regulatory 
methods have been in the direction of establishing a better relationship between 
expenses and revenues, in place of the old return-on-investment concept. See, for 
example, the technique applied by the Interstate Commerce Commission in motor 
carrier cases such as Middle West General increases, 48 M. C. C. 541. The CAB 
has applied a similar principle to a very limited extent to local-service carriers 
as for example, Bonanza Air Lines, Inc., Docket No. 5652, Order Serial No. 
K\-6781, September 10, 1952. The future soundness of regulated industry with 
enormous costs in relation to investment and a wide cyclical trend such as is the 
case in air transportation, is dependent on greater emphasis on the balance be- 
tween revenues and expenses. 


4. Post office department function 


The primary function of the Post Office Department is to provide a satisfactory 
mail service at a reasonable cost. The desire to reduce the Department’s losses 
should not lead to devices that increase the cost to the Government as a whole. 
Certain current tendencies of the Post Office Department should be reviewed with 
this in mind. As examples, we refer to the following: 

(a) The recent practice of the Post Office Department in cutting down inter- 
national mail to foreign carriers which will result in the retaliatory reduction of 
foreign mail given to United States carriers. This will cost our Government mil- 
lions annually, although it may slightly reduce the Post Office Department ex- 
pense. For every dollar the Post Ofiice Department saves, the United States Goy- 
ernment as a whole will lose $3 to $5, based on the past relationship of foreign 
mail carried by United States carriers compared with international mail given 
by our Government to foreign countries. 

(b) The desire of the Post Office Department to provide more competition (be- 
tween points like New York-Chicago where there are already 4 mail carriers pro- 
viding over 150 flights daily) in order to play one carrier or group of carirers off 
against the other. This will lead to economic chaos in the air transport industry 
and a repetition of the events the Civil Aeronautics Act sought to cure. 

(c) The overall program of the Post Office Department also apparently in- 
cludes the hope that it will gain the power to “negotiate” rates (i. e. as a single 
shipper of mail to force its views on carriers), instead of having fair and reason- 
able rates fixed by an impartial agency. 

The Post Office Department is already making a substantial profit on airmail. 
Even using the Post Office Department’s own cost-ascertainment figures (which 
burden the airmail services with more overhead than other services) at the 4)- 
cent-per-ton-mile rate the Department is showing a clear profit after all charges 
of 30 cents for each ton-mile of airmail.” There is no reason why the Post (fee 
Department as a Government agency acting on behalf of the citizens should feel 
itself obliged to make a greater profit at the expense of the carriers or at ‘he 
expense of the Government’s economy as a whole.” If the deficit is to be liniived, 
it would seem more proper to attack the classes of traffic that give rise to the 
deficit. Furthermore. as was recently stated in an editorial appearing ia (l- 
lier’s for December J1, 1953: “It seems to us that the postal system exists to 
serve the public. That is the function of all the other Cabinet departments. 
Nobody talks about the “deficit” of State or Commerce or Agriculture or the 
other agencies which serve the people of this country. Yet Postmaster (eneral 
Summerfield seems to think that his one branch of Government should be rm™ 
as a paying business.” 


1% During fiscal 1952 the Post Office Department realized $1.80 for every ton-ml'e of 
mail transported by domestic carriers. It claims it incurred a mail-handling cost. exclu- 
sive of transportation, of $1.05 per ton-mile, leaving 75 cents for transportation and profit, 

17'The Post Office Department will have profits from airmail of $21 million in fircal 1 “4 
and $36 million in fiseal 1954, using the Department’s own forecasts of revenues a 
transportation expense and estimating handling costs on the basis of the ratio of suc! 
costs to transportation expense for fiscal 1952. 
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5. Carrier agreement on Universal Postal Union rates 


Rates established by the Universal Postal Union are those to be paid by a coun- 
try to foreign carriers for the transportation of international mail. Our Govern- 
ment has traditionally opposed reductions in the Universal Postal Union rates 
because of the resulting loss of revenues to United States carriers and the 
consequent increase in cost to the United States Government. 

Such revenues can also be diluted in any case where a foreign carrier negoti- 
ates a special deal with a foreign postal administration by which the carrier 
agrees to accept a rate lower than the Universal Postal Union standard. To 
avoid this breaking down of the rate structure, the carriers in IATA have for 
a long time desired to agree that none of the airlines would undercut the Uni- 
versal Postal Union rates. Such an agreement requires CAB approval and each 
time it has come up it has been impossible to get United States Government de- 
partments to take a consistent position on the proposal. The Post Office Depart- 
ment was originally strongly in favor of an agreement but it was then opposed 
by the Department of Justice. A large part of the difficulty stems from a mis- 
understanding of what is proposed. The carriers would not set the Universal 
Postal Union rates, but once they have been set by the governments then the car- 
riers will agree to abide by them. 

Since the United States has such a favorable balance of trade when it comes 
to airmail, the proposed agreement between carriers will tend to reduce the net 
cost of air transportation to our Government. 


IV. INTERNATIONAL AVIATION 
B. INTERNATIONAL EXCHANGE OF AIR TRANSPORTATION RIGHTS 


T. W. A. favors the adoption of the following policies on this subject: 

1. In determining the services which may be justified under Bermuda-type 
bilaterals the affirmative principles of such agreements should be considered as 
well as those which relate to the limitation of capacity to be operated. The 
affirmative principles recognize the advantages to the “common welfare of both 
countries” in the widest possible distribution of the benefits of air travel. In 
applying the principles in such agreements relating to the capacity to be oper- 
ated, no rigid formula should be applied to all types of routes. For example, 
“eapacity adequate to the traffic demand” between two countries may very well 
mean daily service regardless of the relative volume of third and fourth freedom 
traffic compared with fifth freedom traffic carried on that route. For that rea- 
son we suggest : 

(a) The volume of the service to be allowed on low-density routes should be 
based on the frequency (not seat capacity) needed by postal, commercial, and 
national interests for speedy communications. In only rare cases should services 
of less than one a day be prohibited. 

(b) The volume of service to be allowed on heavy traffic routes should be based 
on the economy of the operation; services that cannot be economically justified 
should be curtailed, but no others. 

2. When our Government negotiates for air transport rights it should utilize 
ail its bargaining powers even though they all may not relate to aviation matters. 
It is a mistake to regard the welfare of our country as neatly divided into “avia- 
tion,” “shipping,” “taxation,” “foreign trade,” ete., and to deal with each cate- 
gory separately. To do so inevitably places our country at a disadvantage. We 
freely permit foreign countries to carry most of our traffic moving by sea and 
then offer only the weakest resistance when the foreign countries propose to re- 
strict our carriers by air. 

3. In cases where our Government representatives meet with severe opposition 
to our established policies the issues should not be conceded but should be han- 
dled at top policy levels with officials in foreign governments interested in the 
welfare of their country as a whole, not with the local officials responsible solely 
for aeronautics. Many of the existing bilaterals were secured only by top repre- 
sentation on our part meeting with the top officials in foreign governments. Top- 
level handling is essential to prevent the complete deterioration of United States 
airlines’ position around the world. 


47965—54——_35 
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4. We should not acquiesce in any further restrictions but should deal with 
proposals of this nature in the same way we deal with other attempted limita 
tions on the activities of our country. We cannot understand why countries re. 
ceiving our financial and political aid should curtail our air transport, nor do 
we understand why air transport should be more restricted than ocean shipping 

5. TWA favors continued pressure for multilateral agreements. 

6. Officials of our Government should travel on United States airlines, particy- 
larly in areas where foreign countries threaten curtailment of United States 
operating rights on the ground that the United States airlines carry insufficient 
traffic to justify the services being provided. 

Through lack of coordination in Government policy, in some places United 
States officials are urged to use foreign airlines in order to make use of foreign 
currencies, a policy that prejudices the survival of the United States airlines 
Here too is an issue calling for a coordinated Government position. 
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Senator Scuorrret. The next witness is Clarence N. Sayen. pres 
dent of the Air Line Pilots Association. 


STATEMENT OF CLARENCE N. SAYEN, PRESIDENT, AIR LINE PILOTs 
ASSOCIATION, INTERNATIONAL 


Mr. Sayen. My name is Clarence N. Sayen. I am president of the 
Air Line Pilots Association, International, a voluntary association 
of professional airline pilots. Presently, ALPA, as it is commonly 
called, has a membership of 9,200 active and approximately 2,000 in- 
active pilots and copilots employed or formerly employed by 40 d 
mestic and international air carriers of the United States. Tam also 
president of the International Federation of Air Line Pilots Asso 
ciations, which organization is comprised of the pilot organizations 
of some 22 countries. 

I have an M. A. in geography and economics, and have bee; 
teacher in that field. I have been trained in aviation and worked 4. 
an airline pilot, until 1949, when I assumed the position of executiy: 
vice president of ALPA. I became president of ALPA in 1951. 

I am also a member of the NACA Committee on Operating Pro! 
lems, a member of the executive committee of the National Air Trans 
port Coordinating Committee, the executive committee of the Na 
tional Air Transport Coordinating Committee, the executive commit 
tee of the Radio Technical Commission for Aeronautics, the Na 
tional Aviation Noise Reduction Committee, the CAA Prototype Air 
craft Advisory Committee, the Civil Aviation Air Defense Advisor 
Committee, the War Air Service Pattern Subcommittee, and the City 
of Chicago Aero Commission. 

The association is appreciative of this opportunity to appear and 
make known its views on Senator McCarran’s S. 2647. We want, at 
the outset, to express our appreciation and admiration for the crea 
tive and constructive effort and interest of Senator McCarran throug! 
the development of commercial aviation. His vision and energy i) 
our opinion have been a substantial factor in raising commercial avia- 
tion to its present level. We are pleased to see his continuing interest 

The ALPA was organized in 1931. The airline pilots at that time 
recognized their need for an independent spokesman in all phases of 
aviation, and ALPA has been very active in commercial aviation 
since that time. We are proud to have been active in the enactment 
of the Civil Aeronautics Act of 1938 and developments under It 
through the years. 

I would like to say a few words on why the airline pilot has felt it 
necessary that he have an independent association and have an inde- 
pendent spokesman for his views. ; 

The airline pilot has a deep and personal interest in every phase 0! 
legislation concerning commercial aviation, or any regulations or 
interpretations arising from that legislation, since any developmen! 
is likely to profoundly affect his personal safety, his security, and his 
professional career. 

The reasons for the foregoing are quite obvious: 

(1) The airline pilot has a primary responsibility for safety to his 
passengers and the general public which cannot be delegated to any- 
one-—neither his employer, the Federal aviation agencies, nor an 
other person or agency. We have often described the airline pilot as 


0 
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the primary consumer or user of gadgets or innovations that are intro- 
duced to improve air safety in commercial air transportation. The 
airline pilot cannot, in good conscience, and in the face of this re- 
sponsibility, accept a product, gadget, procedure, or innovation of 
which he has any doubt as to its safety. He must, therefore, be able to 
make his voice heard and opinions known strongly and independently. 
Further, the pilot’s personal safety and the security of his family 
are tied to the safety of the aircraft which he flies. 

2) The airline pilot has a personal interest in the economic develop- 
ment and growth of air transportation. Air transportation is his busi- 
ness. His welfare depends on its prosperity. Since for initial employ- 
ment, an airline pilot is old at 30, his professional career is deter- 
mined with his initial employer when he reaches 30. Unlike even the 
president of the company, he cannot readily transfer his knowledge 
and skill to another company ; therefore, his “record” as a professional 
airline pilot is his stock in trade. He is not likely to look lightly at 
gadgets, innovations, or revised procedures that might fail him at a 
critical moment. He cannot in his responsibility to the public or to his 
professional career afford “experimentation” on the job. 
~ One of the greatest safety assets of commercial air transportation 
is the fact that most airline pilots are conservative family men, and 
about 98 percent of them are married and have families. 

We conceive a primary responsibility of the airline pilot, and 
ALPA, to be the discovery and reporting of air safety problems. 

[ might say at this point that I am covering these points because they 
will be important when we get into the safety matter later on. 

Some airline pilot utilizes practically every commercial aviation 
facility in the world (outside of Russia) every day. In addition, prac- 
tically every type of commercial aircraft, aircraft component, radio, 
commercial airport, and so forth, is utilized daily by a professional 
pilot. There is available, therefore, though the airline pilot, a con- 
tinuous monitoring of all aviation facilities utilized by all United 
States air carriers. 

Since the discovery and reporting of air safety problems is avail- 
able through such monitoring, it is imperative that any legislation 
affecting aviation provide for the free, complete, and uninterrupted 
flow of this information. Anything that would tend to curtail or 
interrupt such information would constitute a hazard. Provision 
must also be made to follow up on all such reports to see that action is 
taken onthem. A conscientious individual who never sees results from 
his work becomes frustrated and work stops. He may cease to bother 
people with his complaints and the level of safety will drop accord- 
ingly. It is felt that certain requirements in the enforcement of the 
present Civil Aeronautics Act have a tendency to stifle incident report- 
ing, and hence constitute a hazard. We will get into that further later. 

Senator Scuorrret. You mean the present act. 

Mr. Saren. That is right. 

Senator Scnorrret. You do not mean the act we are here con- 
sidering ? 

Mr. Saren. No, not the proposal, although I would like to make 
some recommendations on that later on. 

_ We are organized and cooperate through our central organization 
in Chicago. In addition, we have regional setups on air safety which 
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more or less duplicate the geographical scope of the present Civil 
Aeronautics Administration setup. 

We have gone into quite an elaborate air safety setup through the 
years in order that the individual pilots and their problems may be 
processed through this, and finally be made available to Government 
agencies or air carriers for action. 

Senator ScHorrreL. You say you go into these matters? 

Mr. Sayen. That is right, we have monitored the accidents, the 
major ones. 

Senator ScHorrret. These or certain equipment factors that, in 
the best judgment of aeronautical engineers are put in these ma- 
chines—to what extent does your organization have the knowledge 
and the information on them before they come into use as commer- 
cial articles of trade in this aviation industry? Do you have any way 
of checking on them or experimenting on them? Do you maintain 
that kind of a department and that kind of a segment of your 
organization ? 

Mr. Sayen. We maintain on our staff several full-time engineers. 
In addition to that, we have available within the pilot group itself 
people who are not only active, experienced airline pilots, but who 
have had specialized training, such as aeronautical engineering. 

We have an arrangement whereby we take these active airline pilots 
off the airline payroll and put them on our payroll to follow through 
on particular developments. 

e create a specialized committee to study the problem of auto- 
matic feathering and they will follow through on it through the years 
and go wherever it is necessary to get that information and then 
process their recommendations through the entire pilot group so we 
present the operational viewpoint and bring it to bear on the subject. 

Senator Scnorrren. Is there such a close working relationship with 
the manufacturers of airplane equipment that they refer it to you, or 
do you have information on it before it actually goes into production 
and goes into these ships ? 

Mr. Sayen. To some extent. 

Senator Scuorret. I was thinking of it from the standpoint of, 
well, if it becomes standard equipment and placed in use at a terrific 
expense and then you boys examine it and discover some bugs in it, 
this means a terrific loss of dollars. 

Mr. Sayen. We have realized that more and more through the years, 
particularly as the costs of those gadgets have become higher and 
development costs have become higher, that we have tried to empha- 
size to the industry that the user’s viewpoint should be brought to bear 
in the initial construction stage so that when the product is developed 
it will be satisfactory to the person who will use it in the final analysis. 

We are making some progress in that regard. I doubt if we will 
ever be satisfied. We participate in some of the Government groups 
who are making design requirements for some particular procedure 
or mechanical component or planning device. 

We think that that should be expanded, and we have tried to make 
available through our finances and procedures this operational view- 
point. 

Although we conceive that a primary responsibility of the pilot 
is the discovery and reporting of air-safety problems, ALPA has, 
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through the years, recognized the necessity that the pilot or opera- 
tional viewpoint also be applied to the solution of problems. 

Therefore, we have established internal organizational procedures 
to make available to Government and industry currently active airline 
pilots as spokesmen and specialists for the association on specific 
projects. We believe that any legislation should make available pro- 
cedures and methods for such participation and the utilization of such 
experience from industry groups. 

The ALPA is also the collective-bargaining representative under 
the Railway Labor Act for the pilots of 39 airlines. 

We also, through some affiliate organizations, are the collective- 
bargaining representatives for several other groups in addition. 

We are, therefore, very interested in this phase of Senator MeCar- 
ran’s proposed legislation. It is our opinion the requirement of the 
Civil Aeronautics Act of 1938, that compliance with the Railway 
Labor Act be a condition for the holding of a certificate of conven- 
ience and necessity, has been a major contribution to the stability and 
crowth of air transportation. 

The Railway Labor Act has proved in operation to be the outstand- 
ing labor legislation for a transportation industry that has ever been 
enacted. The requirement of compliance with the Railway Labor 
Act should be extended to all air carriers of any type. We feel that 
the stability of labor relations in commercial air transportation has 
not only made a substantial contribution to the growth and welfare 
of the industry, but has also made a substantial contribution to the 
safety record established by the industry. Stability of labor relations, 
high morale, and a means of solving disputes are essential to an effi- 
cient, safe operation. 

The Railway Labor Act provides the vehicle to accomplish the 
foregoing. 

The remainder of this statement consists of our general evaluation 
of various aspects of the proposed legislation. We will be happy to 
enlarge on any aspect and ask the permission of the committee to 
submit detailed language and suggestions on specific provisions at a 
later date. 

I would like to ask that we be permitted to forward detailed lan- 
guage proposals at a later date. 

Senator Scnorpre.. I understand that Chairman Bricker has indi- 
cated that those will be received and he will probably have some other 
announcement on this matter that will touch on it before the hearing 
is closed. 

Mr. Sayen. Thank you. 

We agree with the previous witnesses who have indicated that great 

progress has been made in commercial aviation under the present 
structure and that, in many respects, the present structure is sound. 
Revenue passenger-miles flown in American-flag carriers have in- 
creased 33 times (533 million to over 18 billion) between 1938 and 1953 
and the growth continues. 
_ Passengers carried increased from 114 million in 1938 to 31 million 
in 1953 and the growth continues. Aircraft in use have not only 
doubled in speed and tripled and quadrupled in carrying capacity but 
the number in use has multiplied from 300 to 1,300. Comparatively 
small airline companies have grown into large, multi-million-dollar 
corporations. 
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The general public has benefited tremendously. They have found 
their investment in aviation to be one of the best ever made in termes 
of tangible return. The number of cities served by air transport has 
increased from 146 in 1938 to 551 in 1953. 

More and more of our population are enjoying the benefits of ay 
increasingly efficient and reliable air transportation system in their 
business and for pleasure. The return in tangible value to the public 
interest from contributions to the national defense and in national 
emergencies has been almost incalculable. The contributions of aj; 
craft, personnel, experience, and know-how in World War IT and 
the recent Korean airlift are well-known. 

The extent to which the present air transport fleet is tied into mobili- 
zation planning is public information but a few rough figures are 
interesting. Three hundred four-engine civil aircraft are presently 
earmarked for immediate military air transport use in such emergency. 
The purchase price to the military to acquire such a fleet, ignoring 
maintenance, debugging and all other costs, would exceed $400 million. 

The cost of training the 9,000 airline pilot members of ALPA, and 
who are immediately available to the military would be at least $500 
million. The cost of keeping them on standby in the military or even 
maintaining a minimum proficiency in the Reserve or National Guard 
would be very large. 

Yet, this fleet of aircraft and highly skilled pilots is instantly avail 
able to the national interest while, at the same time, air transport is 
being made available to more and more of the public at what have 
been steadily decreasing fares in terms of real purchasing power. 
The real cost to the air traveler for an increasingly reliable and effi 
cient service has actually decreased approximately 40 percent from 
1938 to 1953. 

This has been accomplished by keeping fares level during a period 
of inflation by vast increases in productivity of equipment and perso. 
nel. It is evident that public investment in commercial aviation has 
been sound and has and continues to pay large dividends. 

In addition, aviation is currently entering an era of dynamic new 
development. The refinement of the turbine propeller and turbo-jet 
power sources has opened a new horizon of speed and carrying ca 
pacity of startling potential. 

These are coming close on the heels of the penetration of the mass 
long-haul travel market by the introduction of coach service and. as 
we approach the mass short-haul and commuter service market, by the 
introduction of a machine of great potential—the helicopter. 

Despite progress, however, we must be alert to the problems of a 
growing industry, an industry that is becoming ever more intricate 
and complex, and consequently our machinery must be modified to 
cope with the growing problems. For this reason, among others. we 
feel that the general revisions in the organizational structure as con- 
templated by S. 2647 would be beneficial to the administration of the 
act. “Se 

The combination of the present Civil Aeronautics Board and Civil 
Aeronautics Administration into a Civil Aeronautics Authority would, 
in our opinion, provide for a more direct line of authority, better co- 
ordination, and greater efficiency in the performance of assigned func- 
tions under the act. 
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[he transfer of the present Civil Aeronautics Administration and 
position of Administrator to a position subordinate to the Authority 
should provide for closer coordination between the maker of the rules 
and the enforcer of the rules. Conflicting channels of authority, 
which now seem to exist on occasions, should be minimized. 

It is believed that such transfer might also bring greater continuity 
and stability to the Administration of the functions presently under 

. CAA by resulting in longer terms of office for the individuals 
serving as Administrator or Executive Officer, as he is called under the 
ravine structure. Placing present CAA under the Authority and 

n Executive Officer, rather than a steady succession of Administrators 
with subsequent reorganizations that have charac — the present 
structure, should result in greater stability and ; 
program. ? ba) f 

I believe that since the Civil Aeronautics Act of 1938 the average 
term of office of the Administrator has been approximately 18 months. 
We think it is a bad situation. If there can be some stability brought 
to that position, the function of the whole organization can be en- 
hanced. Each Administrator has his own ideas about how the thing 
should be run, and consequently he will attempt some reorganization 
each time. Maybe some of the reorganizations have been for the 
good, but I think an 18-month term ‘of office hardly gives a man a 
chance to get his feet on the ground and start a constructive program. 

With respect to the Authority, however, we do not see the necessity 
for a 7-man Board. It is believed that a 7-man Board would be un- 
wieldly and probably result in greater delay in decision-making than 
s evident from the present 5-man structure. 

Technical advances have been so rapid in air transportation that 
there must be a constant adaptation of rules and regulations, both eco- 
nomic and technical. It requires constant application to the intimate 
details of such problems to cope with them. 

Presently, the individual Board members have been so burdened 
with economic problems and decisions that such problems of weight 
alone demand primary consideration, leaving little time or energy to 
be devoted to technical and air safety problems. 

Senator Scuorpren. If that is the case then, might not it be reason- 
able to suppose that enlargement of the Board with added special 
activities along some of these lines might not expedite some of these 
things you are t talking about ? 

Mr. Sayen. It appears that each member of the Board being a vot- 
ing member of the Board would have to be cognizant of the matters 
he was voting on. 


If there were 7 members voting on that instead of 5, it would com- 
pound that confusion. 

Senator SmaTHeRS. You wouldn’t follow that to its logical con- 
clusion and reduce it to one, would you? You think that five is a 
good working arrangement ? 

Mr. Sayen. Yes, sir, and it also spreads the responsibility. We 
think that one man in charge of the Board would have an almost im- 
possible job, 

In consideration of safety problems, the Board is likely to be very 
cognizant of the economic implications which are their constant con- 
cern. It is true that economics must be considered in’safety legisla- 


more consistent 


tion; however, objectives and conclusions may be separately drawn. 
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Under the present structures, the Board is subjected to such a variety 
of workloads and pressures of conflicting interests that air safety 
problems and accident investigation may be relegated to a subordj. 
nate role. This is not a criticism of individuals. It is a criticism of 
structure. 

The relief of a large portion of the technical workload of the pres- 
ent Board and the easing of the present pressures could be accom. 
plished by the creation of a structure with distinct responsibilities, 
It is believed that this is accomplished by the establishment of an In- 
dependent Air Safety Board, and we strongly support this proposal. 

We see two ways of looking at this: 

First, if the present CAA-CAB is to be combined in one Civil 
Aeronautics Authority, we believe it completely essential that such 
Board be created to maintain a division of authority and independent 
accident investigation. The Authority should not be empowered to 
“investigate itself.” 

Secondly, however, should the present CAA-CAB structure not be 
combined, we consider it, nevertheless, very desirable that the Inde- 
pendent Air Safety Board be recreated for at least the following 
reasons: 

1. It would provide an opportunity to appoint technically qualified 
people removed from all other considerations to pass judgment on 
the causes of accidents with the resultant consequences for the pre- 
vention of future accidents. 

2. It would provide an agency devoted exclusively to evaluation of 
trends in accidents and incidents in air transportation and capable 
of making preventive recommendations. 

3. The fact of existence of such a Board would in itself create pub- 
lic confidence in air transportation and enhance the economic well- 
being of the industry. 

4. It would free the Civil Aeronautics Board members from some 
of their current workload and make available more time for the in- 
creasingly complex economic problems and rulemaking. 

5. The individuals under whose immediate direction accident in- 
vestigation would be conducted would be empowered to draw and make 
public their conclusions. 

This isn’t true under the present structure. 

Senator Scuorprent. Why isn’t that true under the present struc- 
ture? 

Mr. Saren. The accident investigation is done by the accident part 
of the Board. Their results are transmitted to the Board itself. the 
actual ones who issue the findings of the actual cause of the accident. 

Senator Scnorpren. You think those are secret? I am thinking of 
the public aspects of the thing. 

Mr. Sayen. There isa public hearing on the accidents. 

Senator Scnorpret. That is what I understand. 

Mr. Sayen. But the people who conduct the hearing and the investi- 
gation are not directly at liberty to make public their findings. It 
goes to the Board itself. The Board has started a procedure of one 
Board member going to major accident investigations and presiding, 
but that again takes him away from a very busy schedule and Board 
decisions themselves. 

6. It would substantially counteract the present situation wherein in 
certain types of accidents the Board may find itself investigating itself. 
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7. Conclusions may be drawn from accident investigations without 
foreknowledge that the same agency must deal with the economic con- 
sequences. 

We are pleased to note that at least one member of the Board must 
be a qualified airline pilot. It is believed that current experience and 
training on modern aircraft and aviation facilities and procedures are 
a necessary prerequisite for at least one member of the Board. 

Provisions should also be made for such individuals to maintain a 
current proficiency with the aircraft and aviation facilities of the 
industry. ; 

We would like to point out, however, that the salaries proposed for 
the Board members are entirely inadequate and should be revised to 
at least $15,000 a year to attract the type of individual required to per- 
form the functions assigned by the Congress. 

Now, with respect to accident records and reports. 

We have noted some testimony before this committee advocating 
that the prohibition contained in the present and proposed legislation 
against the use of records of accident investigations in subsequent liti- 
gation should be deleted. The Air Line Pilots Association has, for 
many years, participated in the investigation of major air carrier acci- 
dents and our experience leads us to the conclusion that such action 
could in itself create a hazard by obstructing the full and free flow of 
information. 

We strongly urge that this fact be carefully considered in connection 
with the proposed section 706. Nothing should be incorporated in 
the act which would stop the free flow of information necessary to 
determine the cause of accidents and discovery of methods for the pre- 
vention of future accidents. 

We feel that the elimination of the proposed section 706 would ob- 
struct such free flow of information as participants in accident in- 
vestigations would feel they were jeopardizing themselves by a full 
and free disclosure of information. 

Under the present law and practice, the Civil Aeronautics Board, 
once the investigation and public hearings in an air carrier accident 
are concluded, announces its findings and conclusions without further 
public or industry participation. We have advocated to the Board 
that this procedure be revised in such a manner that the practice 
followed in drafting safety regulations would be adopted. 

This is the same practice followed in economic proceedings where 
an examiner hears a case and announces his findings. 

This practice is to draft proposed rules and to release them to the 
public and interested industry groups for comment prior to making 
final conclusions. The Board follows the same procedure in economic 
proceedings where the examiners’ recommendations are announced and 
exceptions and argument are permitted. 

We believe such a practice in accident investigations would bring 
to bear the thinking of informed industry and public groups on the 
problems revealed by the accident. It is believed that in the present 
complex state of the art that such procedure would be of great value 
in deriving the maximum knowledge from accident investigation. The 
Civil Aeronautics Board does not feel that the present language of 
the act permits them to adopt this practice. We urge that provisions 
be made to provide the Board with such authority. 
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The section of the act having to do with the protection of an indi, 
ual who is compelled to give testimony which may tend to incrim 
him should be enlarged | so as to protect the licensed airman agai) 
civil penalties, fines, suspension or revocations in those instances y 
he is compelled to testify. 

There has been consider ‘able confusion on this portion of the act 
for some time and it is felt that this matter should be plainly stated 
in order to keep open the channels for a free flow of essential informa- 
tion for the promotion of air safety. It is our opinion that the present 
language of the act contemplates that this situation now exists 
ever, there should not be : any doubt about it. 

( ‘urrently there is confusion as to whether it does or doesn’t w ith 
the present board. 

The present act provides two means of enforcement action against 
airmen who have allegedly violated a civil air regulation. Under the 
present act if the Administrator suspects that there has been or fears 
that he has proof— 

Sen: ator SmatTuers. Excuse me for interrupting you at this point, 
Mr. Sayen. I think you are making a very good statement but, as | 
told the chairman, I must go over to a meeting of our delegation at 
10:30, and if I can be excused I will come back as quickly as I can. 
will be right back. 

Senator ScHorpret. You may be excused, Senator Smathers. 

Proceed, Mr. Sayen. 

Mr. Saren. The Administrator may request the CAB to suspend 
or revoke the pilot’s license, or, the Administrator may attempt to 
compromise upon the payment of a fine by the pilot, and if the pilot 
denies the allegation and refuses to pay, the Administrator may pursu 
civil action against him. 

We believe that the objective in providing for an enforcement of 
safety rules and civil air regulations was to increase air safety. We 
believe that the theory of punitive action against a professional man 
for alleged minor infractions is outmoded and has generally been 
discarded. 

The objective should be to remedy a deficiency which is alleged to 
have appeared in the interest of improving air safety. A question has 
arisen as to whether under the present act the administrator or the 
CAB have authority to impose remedial action rather than fines or 
penalties or license suspensions or revocations. We strongly recom- 
mend that this section of the act be amended so as to provide that 
the Authority be permitted to impose remedial action where an irregu- 
larity or infraction of a rule has been proved, rather than rely solely 
on recourse to fines, license suspensions or revocations. It is belie os 
that such permission will result in a considerable enhancement of : 

safety as opposed to the present means which often result in a 
longed and expensive procedures over minor problems and contribute 
little or nothing to improved safety of operation. 

Under the present procedure it is possible for the Civil Aeronautics 
Board to transfer over to the Department of Justice a couple of dozen 
complex and prolonged civil suits over matters which are very minor 
alleged traffic violations, so to speak. 

There is very little good that comes out of an overall investigat! ion 
of the problem in an attempt to answer the level of air safety. 


rere 


ike. 
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Senator ScnHorrret. You are testifying here as a representative of 
your pilots. To what extent do you as an organization participate or 
take part in eliminating these infractions that are covered in your 
testimony? Are you pretty rigid on that? 

Mr. Sayen. Yes, we maintain a complete air safety organization of 
our own, 116 councils. We take up these problems individually. 

[ think you will find relatively few cases where airline pilots are 
involved in infractions of a rule and so forth. 

However, I think I should bring to your attention the fact that 
present regulations are so complex for the operation of an aireraft— 
and I will get into that a little later—that it has become virtually 
impossible to fly an airplane from point A to point B without infring- 
ing slightly on some regulation. 

If you will see a pilot going out on a trip you will see a bag that he 
is carrying about that big | indicating] and those are his operations 
rules manuals. We have a kind of standard joke among the airline 
pilots that it is almost impossible to fly an airplane today without vio- 
lating some rule. These minor infringements, in our opinion, should 
not result in expensive, prolonged hearings, both on the part of the 
individual pilot and his organization. 

Senator ScHorrreLt. What you are saying is that these regulations 
and rules should be suspect and there should be some basic reason 
that ties itself into the ultimate in safety. 


Mr. Sayen. I agree with you. That is a good statement, and the 


administration of the rules should be done with the same philosophy 
and we feel often that the enforcement of the rule is done strictly on 
a reading from a legal viewpoint rather than from an operational 


viewpoint. 

We endorse the proposal contained in 601 (b), which would pro- 
hibit differential gross weights of aircraft solely because of the traffic 
carried. ALPA has supported this policy for many years and has 
endeavored to have it adopted wherever possible. It is felt that a 
single standard of safety should govern the operation of all aircraft, 
regardless of the traffic which is carried. We have a selfish interest 
in this proposal inasmuch as there are always pilots on the aircraft 
even if passengers are not carried. 

Also, with the increasing flow of air traffic over homes and cities, 
the general public has become increasingly conscious of safety stand- 
ards. It would be very difficult to explain a varying of performance 
standard for passengers in the aircraft as opposed to the general pub- 
lic on the ground. 

We have noted that previous witnesses before this committee have 
dealt with the subject of exclusive Federal jurisdiction of all airspace. 
We strongly feel that the Civil Aeronautics Act clearly requires that 
the Federal Government shall have exclusive jurisdiction over all air- 
space for the purpose of regulating air commerce and providing for 
the free passage of interstate commerce. If there is any doubt that this 
situation prevails it should, in the interest of safe operation and the 
free and efficient flow of interstate commerce, be clearly established 
and clarified in the act. 

An airline pilot may traverse a dozen or more States and land and 
take off from airports in as many municipalities in a single day’s work. 
It is completely impossible for him to comply with a multiplicity of 
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regulations imposed by municipalities or States in addition to, or in 
conflict with, those of the Federal Government. 

The drafting of regulations for air commerce is a very difficult, 
complex, and intricate undertaking. To ensure that such regulations 
keep pace with the development of the industry and its complex prob- 
lems of aircraft construction, operation, navigation, and air traffic 
control requires the work of individuals who have had extensive ex. 
perience in the field. In practice, the drafting of such rules is ac- 
complished by experts of long experience who coordinate very closely 
with the interested public and industry groups. . 

The drafting of a single rule sometimes requires many months and 
sometimes years in order to reach a satisfactory compromise which 
will provide ample protection from a safety standpoint and still per- 
mit the efficient flow of air commerce. The enforcement of such regu- 
lations, once drafted, is an equally complex understanding. Attempted 
enforcement by individuals without a sufficient background in avia- 
tion can create a serious hazard. 

Similarly, an attempt to enforce by the application of different 
methods and rules in different areas can create a hazard. There must 
be one single standard of air safety in this country and, therefore, a 
single regulatory agency and a single enforcement agency for civil 
aviation. 

Similarly, there must be freedom of passage for aircraft engaged in 
interstate commerce by methods dictated by safe operating practices 
and procedures and good piloting judgment into and out of our 
Nation’s airports. To permit regulations to the contrary creates a 
hazard to air transportation, subjects airmen to unreasonable and 
unnecessary restrictions and regulations, and would jeopardize the 
development of air commerce. 

Witnesses before this committee previously have testified at length 
upon the legal and technical implications involved in this problem, 
so I will not go into it further. However, I have received a letter this 
morning which demonstrates what I am talking about. This is a small 
airport in Florida. It is addressed to the chairman of the master 
executive council of one of our airlines. This local official points out: 

First, let me point out that I am not the judge in matters of our flight regula- 
tions, but the law enforcement officer to see that these are carried out. These 
regulations have been promulgated by the Sarasota-Manatee County Joint Air- 
port Authority, and adopted as city ordinances by the city of Sarasota. Viola 
tions of said ordinances are tried in the local police court each Monday at 1350 
o’clock. It is the privilege of any alleged violator to appear before said court, as 
in the case of any traffic violation. 

This is a growing thing around the country where municipalities 
and States are attempting to impose on top of the multitude of regu- 
lations that we have from the Federal Government their own munic- 
ipal and State organization regulations. 

Senator Scnorpret. Can you bring out what some of them are! 

Mr. Saren. Regulations having to do with flight patterns, method 
of approach to an airport, altitude of approach, minimum altitude of 
flight over a city. They have even had proposals that there be inspec- 
tion of aircraft and airmen by officials of municipalities and States, 
and so forth. It is obvious where aircraft are flown coast to coast 
in a day’s work—and also from north to south in this country in a 
day’s work—it would make it virtually impossible to inspect the 
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aircraft. A pilot based in Florida having to appear in New York 
City would find it very difficult. 

We think in addition it creates a hazard in air commerce when you 
have people who are not completely familiar with the operations of 
the aircraft. There are various cases in courts around the country 
seeking to clarify the situation. We believe it was the intent of Con- 
gress that it be the one which has the jurisdiction over the industry. 
~ We will not, therefore, repeat the contentions and legal precedents, 
and have attempted to confine our statement to the pilots’ viewpoint 
of this problem. We feel, however, that this is one of the most serious 
problems facing civil aviation, both from an economic and safety 
viewpoint. 

We are unable to comprehend the reason for the inclusion in the 
proposed legislation of section 105 of the above title. We have previ- 
ously set forth our thinking so far as the regulation of air commerce 
is concerned of the necessity that the regulation of air commerce must 
be under the exclusive jurisdiction of the Federal Government. If 
section 105 is to be included, then we suggest that the exclusive juris- 
diction of the Federal Government over all interstate air commerce 
be carefully spelled out. To do otherwise, would create chaos in the 
industry. 

Requirement in the Civil Aeronautics Act of 1938 that air carriers 
be required to comply with the Railway Labor Act in order to hold 
a certificate of convenience and necessity has been a stabilizing in- 
fluence in the development of air transportation and has made a major 
contribution to its development. We remarked on this before. 

The Railway Labor Act is a model of labor legislation for a trans- 
portation industry and has provided an excellent means for the settle- 
ment of labor disputes in air transportation and for the maintenance 
of harmonious and peaceful relations between the air carriers and 
their organized employees. Under its procedures, air commerce has 
been subject to very few interruptions. In the 23 years of existence 
of the Air Line Pilots Association, there have been four work stop- 
pages. I think that is a very fine record. 

Senator Scuorrre,. Some of them have been pretty abrupt, ac- 
cording to some of the folks who got stranded at different airports. 

Mr. Saren. That is one of the evils of air transport. 

During the 18 years from 1936, when ALPA came under the Railway 
Labor Act, until 1954, over 500 negotiations of contracts, amendments, 
and renewals have been completed under the act’s processes for ALPA 
alone. In addition, thousands of grievances and individual disputes 
have been handled. This record speaks for itself that the Railway 
Lapor Act has been an asset to the industry. 

We strongly recommend, therefore, that any revision of the Civil 
Aeronautics Act require compliance with the provisions of the Railway 
Labor Act by all air carriers who hold any type of operating certificate. 
In this connection, we also feel strongly that no air carrier should 
engage in any air transportation affecting interstate commerce unless 
there is in force a certificate authorizing such carrier to engage in such 
transportation. 

S. 2647 continues the present requirement that air carriers meet cer- 
tain minimum standards of compensation and working conditions for 
pilots. However, it also continues the authority to grant exemptions 


under certain conditions. We are opposed to any provision in the 
47965—54——36 
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act for the granting of exemptions from those sections of the act ye. 
quiring compliance with labor legislation and establishing mininyyy 
standards for pilots. The minimum standards established in the a, 
are those established in 1934, but it also contains provisions that there 
may be exemptions from civil provisions under certain conditions. 
We do not see any necessity for continuing that requirement. 

The passage of time has, of course, caused them to be in fact yin). 
mum standards far below the normal rates of compensation paid to 
pilots and copilots. We see no justification for permitting an exemp- 
tion from such minimum standards for any air carrier and the co: 
tinued inclusion of such a provision in the act does nothing more thay 
raise enforcement problems and create labor problems. 

We feel that any air carrier can easily comply with them and should 
comply with them, and there is no necessity for the exemption pro 
vision to continue. 

Section 316 of the proposed legislation should, in our opinion, be 
revised to eliminate any authority to grant exemptions from con 
pliance with the labor conditions contained in section 301. 

Section 303 of the proposed legislation permits air carriers to issue 
and exchange free or reduced-rate transportation to certain individ- 
uals engaged in activities in the carriers’ interest. It is felt that this 
section of the act should be amended so as to make it possible for 
carriers to make available transportation to individuals who are prop- 
erly engaged under the Railway Labor Act in the representation of 
employees of the carrier, or in the resolution of labor disputes in which 
the carrier or its employees may be involved. 

The processing of such disputes, as required under the Railway 
Labor Act, is essential to the hen flow of interstate commerce. It is 
believed that the foregoing constitutes sufficient justification to permit 
the carrier to provide the foregoing individuals free or reduced-rate 
transportation. 

There is presently pending before the Congress a bill designated in 
the Senate as 8. 1800 entitled, “A bill to amend title IT of the Railway 
Labor Act so as to provide that all employees of an air carrier shal! 
be included in determining bargaining units for flight crews and air- 
craft dispatchers and other purposes.” This bill has previously been 
discussed before this committee. We urge its adoption. It is a bill 
that would amend the Railway Labor Act so as to include personne! 
of the United States air carriers in bargaining units during the period 
they are based outside the United States. 

Senator ScHorpreL. 8. 1800, as I understand it, is not before this 
committee and was not referred to this committee. 

Mr. Sayren. That is right; we merely wanted to comment on it 1! 
passing in connection with the Railway Labor Act. 

At the present time the record is that these people are exclude 
and it could result in disruption of service in our international ar 
carriers where they come under different legislation. There is 
means to do anything about it as far as our legislation is concerned 

Many United States air carriers operating in the international atr- 
field must of necessity base a number of their personnel in foreign 
countries. These personnel often are assigned a period of foreig! 
service and then rotate back to United States bases. They are ord! 
narily part of the organized craft or class for bargaining purposes 
under the Railway Labor Act. They usually work under rates of 


\- 
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compensation, rules, and working conditions determined by the bar 
raining unit designated pursuant to the Railway Labor Act of the 
United States. 

We believe it is entirely reasonable therefore that the amendments 
proposed in S. 1806 ) be enacted in order that any opportunity to weaken 
individual bargaining units or deny representation to employees who 
may be temporarily foreign based no longer exists. 

We are pleased to note that the declaration of policy of the proposed 
S. 2647 continues to recognize the role of commercial aviation in the 
national defense. We do not feel that there has been at all times an 
adequate understanding of the important contribution that commer- 
cial air transportation has made, and does currently make, in the in- 
terest of the national defense and in national emergencies. Previously 
in this statement, we called attention briefly to the contributions made 
by commercial aviation and the airline pilots in World War II, the 
recent Korean airlift, and other emergencies. It is, of course, im 
possible to estimate the amount of investments that have been required 
hy the Federal Government to provide the services made available in 
these two national emergencies by commercial aviation. 

The story of how, during World War II, a small reservoir of ex- 
perienced and trained airline pilots provided the nucleus from which 
many air transportation units were expanded, has been told many 
times. Other pilots flew under civil contract to provide essential mili- 
tary air transport service. In the Korean emergency, the airline 
pilots and airline aircraft were mobilized immediately and provided 
the backbone of the airlift to and from Japan. 

At the present time, more than 300 civil air transportation air 
craft and the pilots to man them are earmarked for immediate mobili- 
vation in the event of a national emergency. The cost to the Govern 
ment to maintain these aircraft and the crews to man them at proper 
standards of proficiency would be tremendous. It would surpass any 
total subsidy ever provided civil aviation many times. 

There has been considerable discussion lately and testimony before 
the Congress and this committee on the problem of developing local 
service airlines. It is estimated that the total amount now earmarked 
as subsidy to support service for the communities being served by the 
local service carriers will be in the neighborhood of $23 million next 
year. It is interesting to note in this connection that these same local 
service airlines maintain readily available, at a high state of profi- 
ciency, to the national interest of this country approximately 1.000 
wrline pilots, a large percentage of whom are members of the Air 
Force reserve or earmarked for mobilization. 

The cost of training and maintaining these 1,000 pilots in the mili 
tary available to the national interest would far surpass the total price 
of the so-called subsidy. Just the cost of attempting to maintain 
we proficiency as “weekend warriors” would approach the total sub 
sidy cost. 


Yet, these same pilots are flying maximum permissible hours per 
month as transport pilots, rendering service every day to hundreds 
of small communities and helping to build a secondary air network 
in this country. 

_In addition, the generation of air traffie from these small communi 
ties has made a substantial contribution to the development of traffic 
for the trunk carriers, many of whom, as a result, now have become 
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independent of so-called subsidy. The pilots of these trunk carriers 
are maintained at a high state of proficiency available to the nationa] 
interest at practically no cost to the Federal Government. 

We would like to bring to your attention that these pilots, a large 
percentage of whom are in the Air Force Reserve, who are constant]y 
proficient and available for mobilization, do not receive retirement 
credit or any other credit from the Federal Government for this sery- 
ice and that there is no direct cost to the military. We feel that the 
subsidy in fact is a subsidy of communities more than air carriers, and 
we feel very strongly that there is a very substantial contribution to 
the military that is not always recognized, while at the same time we 
are continuing to develop air transport and make service available to 
these communities. 

We have noted with interest the plea of the local service carriers be- 
fore this committee that they be granted permanent certificates in or- 
der to stabilize their development. We would like to endorse this 
request on the part of the local service carriers. We concur that sucl 
action would lend needed stability to the development of this secondary 
air network. 

The term “subsidy” is, in our opinion, often a misnomer and sub 
ject to misinterpretation. The requirements of modern warfare have 
multiplied many times the requirement for air transport in a national 
emergency. It is obvious from the foregoing that, were it not for the 
civil aircraft and airline pilots made available to the military in the 
event of a national emergency, very substantial sums would have to 
be expended in the military budget to meet this requirement. It is 
imperative, therefore, that we be realistic in the development of our 
civil air network and domestic and foreign air transportation to meet 
the total national interest. While it is completely desirable that we 
make each of our air carriers self-sufficient and free of any subsidy as 
rapidly as possible, we must, at the same time, recognize our total re- 
sponsibility. It does us little good to take the money out of one pocket 
and put it into the other. 

If we can develop a strong air transport network giving service to 
our taxpaying public while, at the same time, meeting essential mili- 
tary requirements, we are prudently investing our resources. 

In recent years, there have been a number of mergers and route con- 
solidations of air carriers. Additional mergers are currently proposed 
and it is presumed in the years to come there will be further modifica- 
tions of route structures and consolidations of air carriers for various 
purposes. 

Mergers or consolidations may result from several causes—the evo- 
lution of the industry, mistakes by the Federal Government in origi- 
nal route grants, the desire of the Federal Government to reduce so- 
called subsidy payments, or other causes. Whatever the cause, the 
results to the employee of the air carrier can be disastrous. A merger 
may totally deprive an individual of his employment, cause him a 
great deal of expense in moving or following his job, or substantially 
reduce his earning power during his professional career. 

For the pilot whose flying job disappears and who is in excess of 30 
years of age, his professional career as an airline pilot is probably 
at an end. In past years, the Federal Government has taken cogni- 
zance of its responsibilities in these matters in relation to railroad 
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mergers and has set forth certain protective conditions for employees 
involved in mergers. 

In recent years the CAB, exercising its authority under the present 
statute, has recognized this problem in certain air carrier mergers 
and has provided certain protective conditions as a condition of its 
approval of the merger. We recommend that the Congress now rec- 
aa aT problem in the airline industry and in the proposed sec- 
tion 308 (b), in the middle of line 9, insert the words: 
including, but not limited to, conditions for protection of employees who may be 
in any way adversely affected thereby, and in the adherence by the consolidated 
carrier to all contracts in effect until they are changed in accordance with sec- 
tion 6 of the Railway Labor Act. 

This will recognize and clarify present practice. 

It is believed that such recognition of the employee problems aris- 
ing from mergers and the preservation of the rights of contracting 
parties will serve to alleviate many serious labor disputes that would 
otherwise arise in the merger of air carriers. It would also serve 
notice upon the air carriers involved th: at they must face these ques- 
tions in addition to other considerations when a merger is contem- 
plated. 

We wish we could state that the art of aircraft navigation has 
reached the point where completely accurate air navigation is possible 
at all times. However, due to the limitations of equipment and the 
state of the art, weather problems, and so forth, unfortunately this 
is not true. 

It is, therefore, respectfully requested that where prohibitions 
against any person nav igatin any aire raft within an airspace reserva- 
tion are included in the act, t 1e Prov ision be included that any infrac- 
tion of rules must be “willful.” To do otherwise is to expose airmen 
to penalties for actions over which they had no reasonable control. 

We greatly appreciate this opportunity to appear and present our 
views to you on this important subject. We will appreciate your in- 
dulgence in permitting us to present detailed language later giving 
effect to the general conclusions or proposals that we have advanced 
in this presentation. 

Air transportation has made tremendous strides in its 16 years 
under the Civil Aeronautics Act of 1938. The act is not in need of 
drastic revision in order to continue to be a constructive force for the 
continued development and regulation of air transportation in the 
public interest. However, certain modifications will better adapt it 
ts the needs of this dynamic, vital, and important industry. 

Senator Scuorrret. We thank you for your statement, 

Mr. Sayen. Thank you. 

Senator Scnorepret. At this point I will insert certain material 
received by counsel for the committee from the Civil Aeronautics 
Board relative to aircraft accidents and the investigation thereof. 

(Letters of May 10 and May 13 follow:) 


Civin AERONAUTICS BOARD, 
Washington 25, May 10, 1954. 
Mr. Epwarp SWEENEY, 
Senate Office Building, Washington, D. C. 


Deak Mr. Sweeney: In compliance with your verbal request on May 7, we 
are enclosing a list of reports issued by the Board on aircraft accidents Novem- 
ber 1, 1949, to date, as well as those reports still pending release. 

Sincerely yours, 
W. K. ANDREWs, 
Director, Bureau of Safety Investigation. 
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ral Airways, Inc Mount Crillon, Alaska Aug. 11, 1952 
American World Airways, Inc Near Rio de Janeiro, Brazil Oct. 31, 1952 
¢ Tiger Line, Inc Grand Island, Nebr Jan. 16,195 
t Airlines, Ine : Des Moines, lowa Mar. 17, 195 
Air Lines, Ine Los Angeles, Calif Fet 8, 195 
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merican World Airways, Inc Johnston Island, Pacific Ocean 
top Flying Service Kansas City, Mo 
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tern Air Lines... , Near Wright, Wyo. (to be held at Denver, 
Colo., May 26, 1954 


CivrL AERONAUTICS BOARD, 
Washington 25, May 13, 1954. 
Mr. EpWArD SWEENEY, 
Senate Office Building, Washington D. C. 

Drak Mr. SWEENEY: In response to your verbal request of Mr. W. K. Andrews, 
Director of the Board’s Bureau of Safety Investigation, I am enclosing one set 
of copies of correspondence between the Air Line Pilots Association and this 
agency, together with certain other documents, concerning the Northwest Air- 
lines accident at Sandspit, B. C., January 19, 1952, and interrelated matters. 
An index is attached to the material. 

7 Since this accident occurred in British Columbia, the Canadian Department of 
rransport conducted the investigation at the scene. Under Canadian rules of 
procedure our investigator, Mr. Leon D. Cuddeback, was assigned as United 
States representative at the investigation by the Canadian Government. While 
Mr. Cuddeback was permitted to be present during the DOT questioning of 
Witnesses and survivors, it must be remembered that he was only an observer 
and did not participate in the actual investigation. The development of all avail- 
able evidence was not to the extent and degree practiced by the Board, and the 
end result, insofar as positive evidence is concerned, was not to the extent nor- 
mally desired. It is felt, however, that the available evidence does substantiate 
the Board’s report and probable cause as published. 

Sincerely yours, 
CHAN GURNEY, 
Chairman. 
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INDEX TO ATTACHED MATERIAL 
caie 

. ALPA letter to Chairman Ryan dated February 24, 1953. hav 
2. Chairman Ryan’s letter to ALPA dated May 14, 1953. fact 
3. ALPA letter to Chairman Ryan dated December 3, 1953, and attached 

comments. 

. Chairman Ryan’s letter to ALPA dated December 21, 1953. 
5. Chairman Gurney’s letter to ALPA dated February 16, 1954. 

. ALPA letter to Chairman Gurney dated March 18, 1954. 

. Chairman Gurney’s letter to ALPA dated March 30, 1954. 
8. ALPA letter to Chairman Gurney dated April 2, 1954. 
9. ALPA letter to W. K. Andrews dated April 2, 1954. 

. W. K. Andrews’ letter to ALPA dated April 5, 1954. 

. ALPA letter to W. K. Andrews dated April 8, 1954. 
2. DOT summary report. 

. CAB accident report release SA—255, file No. 1-0017. 


Artz LINE PILOTS ASSOCIATION, 
Chicago 38, Ill., February 24, 1953 


Mr. OSWALD RYAN, 
Chairman, Civil Aeronautics Board, 
Washington, 25, D.C. 

Dear Mr. Ryan: At the 12th Biennial Convention of the Air Line Pilots 
Association, a resolution relating to Civil Aeronautics Board accident reports 
was written and is as follows: 

“Whereas the Civil Aeronautics Board Accident Investigation Report File No 
1-0017 released September 15, 1952, concerning the accident of Northwest Ai: 
lines, Inc., at Sandspit, British Columbia, Januarv 19, 1952, has been released, and 

“Whereas under the heading of the ‘Investigation’ the following sentence ap- 
pears at the start of the third paragraph, to wit: ‘In accordance with operating 
procedures the captain elected to land at the first available airport, which in this 
instance was Sandspit rather than continue to destination on the three remaining 
engines,’ and 

“Whereas this type of statement is not in accord with all of the facts, and 

“Whereas this could be construed as the company’s position, and 

“Whereas the company’s procedure is usually dictated by CAB or CAA rulings; 
therefore be it 

“Resolved, That the CAB be informed of the fact that the airline pilots strongly 
resent this type of an accident report that fails to indicate what could have been 
mnttigating circumstances, and be it further 

“Resolved, That the CAB be furnished a copy of this resolution.” 

We have studied the CAB accident reports in general and believe that a meet- 
ing sometime in the near future with the CAB members and some of our ALPA 
accident investigation representatives may be desirable. 

We appreciate receiving any comments you may have relative to the above- 
quoted resolution and also your reaction toward a meeting with a group of 
accident investigation representatives to discuss accident investigation and acci- 
dent reports. 

Sincerely yours, 
TxHeo G. LINNERT, 
Engineering and Air Safety Department. 


May 14, 1953. 
Atr LINE PIwots ASSOCIATION, 
Chicago 38, IU. 

(Attention: Mr. Theo G. Linnert, Engineering & Air Safety Department.) 
Gentlemen: This is in response to your letter of February 24, 1953, transmitting 
to the Board for its information a resolution adopted at the 12th Biennial Con- 
vention of the Air Line Pilots Association, and suggesting that a meeting between 
the ALPA accident investigation representatives and the Board members might 
be desirable. : ai 
The Board would be very pleased to meet with your representatives at any — 
that is convenient to us both. In view of the crowded condition of the Board's 
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calendar and the extent of its other duties, it is suggested that if you desire to 
have such a meeting you propose several alternative dates which would be satis 
factory to you. Moreover, our accident-investigation people stand ready to meet 
with your representatives at any time. 

With respect to the resolution itself, the Board is somewhat at a loss to under 
stand the exact nature of the difficulty encountered by your association with the 
accident report in question. The quotation set forth in the second “Whereas” 
clause of the resolution is not literally accurate, since the word “company” should 
have been inserted before the words “operating procedures.” Thus, it appears 
in the Board’s accident report that the captain was in full conformance with the 
company operating procedures at the time the decision was made to land at 
Sandspit. Moreover, on page 6 of the report, it is specifically stated that the 
eaptain’s handling of the situation following the feathering of the No. 1 propeller 
was in conformance with the Civil Air Regulations and company operating 
procedures. 

In view of the fact that no blame is expressed in the report for the captain’s 
decision in this regard, nor was any intended, it is difficult to understand what 
“mitigating circumstances” have been omitted from the report. 

Sincerely yours, 
OSWALD RYAN, Chairman. 


AtR LINE PILOTS ASSOCIATION, 
Chicago 88, Ill., December 8, 1958. 
Mr. OswALp RYAN, 
Chairman, Civil Aeronautics Board, 
Washington 25, D. C. 

Deak Mr. Ryan: During our activities relating to the study of accidents, we 
have become increasingly aware of the desirability and advantage that can be 
gained by distribution of a draft of a CAB accident report to those most directly 
concerned before they are released for public information. 

We believe we are sound in our views and offer the following for consideration : 

1. We believe all accident reports should be of such context that a gain of 
knowledge is possible from the report so that the experience gained from the 
accident will prevent similar accidents. In this regard, we believe the industry 
can contribute substantially to the report, if given the opportunity. 

2. If necessary, due to conflicting comments received from the draft distribu- 
tion of an accident report, a meeting of all interested parties may be needed to 
arrive at the best possible report findings. 

3. Another point we believe needs consideration is confining the open hearing 
to entering the facts into the record by deposition and lay witness testimony, 
followed by a technical meeting attended only by technical people in a position 
to contribute added information in view of the findings resulting from the hear- 
ing. For example, after all the lay witness testimony, CAB investigating com- 
mittee reports, exhibits, etc., are gathered, there will me a meeting of technical 
people (informal as possible) to go over all the information highlighting the 
points as they are discussed, etc. At such a meeting, there is encouraged frank 
discussions without the constant concern of being quoted or misquoted by the 
ever-present press to the detriment of the industry. Of further concern is the 
ever-increasing attendance of lawyers at the open hearings. We have touched on 
this subject at Flight Safety Conference No. 4 in Washington, D. C., without 
making much headway. Since that time, we have had a small sampling of air- 
line industry opinion on the subject that indicates they support our views. 

To further illustrate our contention, we direct your attention to the attached 
ALPA evaluation of the CAB report relating to the NWA Sandspit accident that 
occurred on January 19, 1952. 

We believe that had this report been distributed for industry comment in 
draft form, a more accurate report would have resulted. 

We are bringing this matter to your attention in an effort to be constructive. 
ee ere is to make possible the most accurate and complete analysis of 
accidents, 

Also, we are not in any way trying to detract or otherwise affect the Board’s 
responsibility for accident investigation, or be critical of those responsible for 
accident investigation. We do want to point out that we believe our points 1, 2 
and 3 as outlined in this letter will open up every avenue to assure that every 
wre has been explored to make the most constructive and accurate accident 
report. 
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We believe what we are outlining here is current CAB practice on far lesser 
important subjects relating to matters that are constantly released for comment 
to industry prior to becoming public information, 

May we have your reaction to the contents of this letter at an early date. 

Sincerely yours, 
THEO. G. LINNERT, 
Engineering and Air Safety Department. 


ALPA COMMENT RELATING TO CAB AccipeENT ReporT ON NWA, JANvary 19. 
1952, ACCIDENT AT SANDSPIT AIRPORT, BRITISH COLUMBIA 


QUOTE FROM CAB REPORT 


(1) Page 2, paragraph 3, line 1-3: 
“The aircraft touched down at a point about one-third down the runway ‘ 
a short roll, power was applied at about the midpoint of the strip and the aircraft 
took off * * *,” 
ALPA COMMENT ON ABOVE 


The witnesses stated that full power was applied before they passed the 1 
point of the field. This is verified by a drawing of the airport and surrounding 
territory attached to the CAB report and is on page 10 of that report which st 
that the power was applied at midfield. This meant that the pilot had at 
2,900 feet of runway left at the time that full power was applied. This 2,500 
feet of runway remaining under the conditions of weather, gross weight, speed 
when power was applied on 3 engines should, without a doubt, have resulted in 
a successful go-around. Further, by examination, directional control was 1 
tained as proved by investigators and witnesses; this is another factor w] 
proves the airplane had good climb speed, and contradicts the Board’s probable 
cause statement “to again become airborne at insufficient air speed, which resulted 
in the aircraft settling into the water.” 


QUOTE FROM CAB REPORT 


(2) Page 2, paragraph 3, line3: 
“* * * barely clearing a low fence and driftwood which was approximately 
2 feet high at the end of the runway.” 


ALPA COMMENT ON ABOVE 


Where and how was it determined that the airplane barely cleared the fence 
at the end of the runway? The drawing on page 10 doesn’t show any fence at 
the end of the runway, except in one corner, and this is a considerable distance, 
at least 200 feet. This doesn’t conform with statements in the deposition of M 
Cuddeback (CAB investigator) that it was doubtful that the witness could have 
seen the airplane taking off over the end of the runway, due to the witnesses’ 
position in the terminal and radio building. Trees obscured their view. (Ref 
photo. ) 


QUOTE FROM CAB REPORT 
(3) Page 3, paragraph 2, line 1: 


“In accordance with company operating procedures the captain elected to 
at the nearest dvailable airport * * *,” 


ALPA COMMENT ON ABOVE 


This is a CAA rule and the pilot told Lieutenant Baker that the CAA rules say 
that “I must land at the first available airport.” CAA rules have been changed 
since accident. 


QUOTE FROM CAB REPORT 
(4) Page 3, paragraph 4, lines 2-3: 
“Tt seemed that the aircraft was coming in somewhat high * * *.” 
ALPA COMMENT ON ABOVE 


Baker’s testimony from deposition conflicts from AAF report over the one 
made by the CAB. From Baker's position in the cabin it is impossible to see the 
relative position of the airplane and the runway except in a turn. Therefore, 
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any statement as to the height of the airplane over the end of the runway is not 
actually substantiated. Further, it is impossible for any person in an airplane 
to tell with any degree of accuracy the height of an airplane in relation to the 
ground. Illusions of height are common. Also, the ground witnesses only had 
limited experience and could only judge the airplane by other airplanes having 
operated into the field, those being DC-3’s and a PBY operated by CPA. The 
glide angle of the PBY and DC-3 are less steep than that of a DC-4. 

From Baker’s testimony, page 23: 

A. “His final approach was made with a left-hand turn and I did see lights out 
in the distance, but from the seat I was occupying it was pretty hazy to see any 
specific locations.” 


QUOTE FROM CAB REPORT 


(5) Page 3, paragraph 4, lines 6-8: 

“Shortly after becoming airborne, Lieutenant Baker felt vibrations associated 
with an impending stall; they were not violent, and to him it seemed that the 
aircraft was settling but not in a fully stalled position.” 


ALPA COMMENT ON ABOVE 


Lieutenant Baker’s report to the Army said that the vibrations were like a 
broken nose wheel shimmy dampner and started on the runway. His testimony 
conflicts with AAF report over the one made by the CAB. We quote from his 
testimony, page 43: 

Q. “Now, this vibration that you spoke of to the airport at Sandspit. Immedi- 
ately after the takeoff would you associate that with any normal vibration which 
nay be experienced in retraction of the gear or the wheel continuing to turn 
after takeoff?” 

4. “Vibration after takeoff could be associated with retraction of the gear 
and the raising of flaps and lowering of flaps, but that vibration started on the 
runway.” 

Q. “I see. 

\. “It was not violent, but it did start on the runway, that much I recall 
specifically.” 

Quoted from his testimony, page 251 of transcript: 

Q. “You previously stated the airplane rolled along the runway immediately 
after the first touchdown, you felt a vibration which you have described as being 
similar to a nose Wheel vibration. Did that vibration die out before this stall 
vibration you described?” 

\. “Well, it was a continued vibration. Whether that vibration continued 
on, | cannot answer because I did hear the hydraulic pump and it is possible 
that that vibration just melted right in with the other things that were happen- 
ng, ete.” 

(). “Recapitulating just a little bit, from the time of takeoff at Sandspit until 
the time of the crash, the aircraft appeared to be in a normal climb at least it 
felt solid to you to use the vernacular, then there was one bump as the aircraft 
bounced back in the air, then hit the water a second time at which time it stopped, 
is that correct?’ 

A. “Yes.” 

Q. “At what time did you notice the stall? Was it prior to the first impact 
With the water or after the first impact with the water?” 

A. “Before the first impact with the water. After the first impact, of course, 
there was not too much that a person can remember in the way of action except 
for the cockeyed appearance of things.” 


ALPA COMMENT ON THE TESTIMONY ON PAGE 251 


Reference should be made of Baker’s limited knowledge of stalls, also that the 
vibration started on runway. Lieutenant Baker also mentioned the aircraft 
appeared to be in a normal climb, at least it felt solid to him. It is not clearly 
established that the aircraft settled into the water because of “insufficient air- 
speed.” 


QUOTE FROM CAB REPORT 


(6) Page 3, paragraph 4, line 13: 
“Deceleration was quite rapid, but not violent.” 
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ALPA COMMENT ON ABOVE 


From page 47, Baker’s testimony: 

Q. “Did you notice any appreciable strain on your body on the first impact?” 

A. “No, the first impact was a good jar, but it wasn’t really a hard impact. 
The second was really a tremendous blow, it was just a terrific impact.” 

From page 27 of Baker’s testimony: 

A.“It felt to me as if my seat had been pulled loose from the floor and had 
been thrown on a 45° angle from forward to the right. Now I can’t state posi- 
tively that the seat was ripped out but it felt kind of awkward when I stood up, 
otherwise the clearance between me and the seat was not a normal clearance.” 

Q. “Did. the belt hold?” 

A. “The belt held, yes, I don’t recall undoing the belt, but I do know that the 
belt held because under the terrific impact I remained at my seat which I wouldn't 
have done if that belt came loose.” 

If the plane settled as indicated because of “insufficient airspeed,” it is our opin- 
ion that there would have been only one impact. The fact that it made 2 con- 
tacts indicates a speed well in excess of stalled flight. 


QUOTE FROM CAB REPORT 


(7) Page 4, paragraph 5, lines 2-4: 
“The strip was lighted along its length with kerosene flare pots since snow 
had covered the electrically lighted system.” 


ALPA COMMENT ON ABOVE 


The snow was piled about 3 feet high on each side of the runway and 2 to 3 
feet at the ends of the runway which also covered the runway lights at the ends 
of the runway. Further the lighting when viewed from the center of runway 
does not give positive identification of the length of runway remaining. No 
mention of the hump on runway. Also whether the flare pots were in line, or 
distance of flare pots from end of runway. Reference: Ralph Nelson’s letter 
(CAB exhibit) which was not included as testimony. Reference: D. Cox’s 
deposition (CAB exhibit). 


QUOTE FROM CAB REPORT 


(8) Page 5, top of page, lines 3-5: 
“According to Mr. Davy and Mr. Thompson the approach appeared to be at, 
or possibly slightly above, normal speed and altitude.” 


ALPA COMMENT ON ABOVE 


The only airplanes that these witnesses have seen to any great extent are a 
PBY and DC-3 which make daily trips into the airport and the approaches of 
these airplanes are much lower in speed and altitude; also there are very few 
airplanes that land at night at Sandspit. All these observations were from a 
distance of at least one-half to three-fourths mile away. According to the testi- 
mony of Mr. Cuddeback of CAB, he was indeed doubtful as to the reliability of 
Mr. Davy and Mr. Thompson as experienced witnesses. Therefore, little or no 
credence can be attached to the statements of these witnesses. 


QUOTE FROM CAB REPORT 


(9) Page 5, paragraph 1, lines 1-2: 
“Search and rescue facilities were not alerted until after the accident because 
no emergency had been declared and ditching had not appeared probable.” 


ALPA COMMENT ON ABOVE 


According to reference 90:50:10, December 26, 1951, NWA Manual, volume 
C, page 2: “When information has been received which indicates that the op- 
erating efficiency of the aircraft has been impaired but not to the extent that a 
forced landing is likely, the air traffic control center will transmit alerting in- 
formation to the rescue coordination center.” This was not done by the center 
and the Coast Guard was not alerted until after the ship had crashed. This 
CAB report, lines 1-2, tends to find fault with the pilot and is contrary to ICAO 
and NWA procedures. 
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QUOTE FROM CAB REPORT 


(10) Page 5, paragraph 2, lines 2-3: 
“Inspection of the aircraft revealed that it had broken into two separate sec- 
tion * * 
ALPA COMMENT ON ABOVE 


This break was caused by the pulling of the two tugs that pulled on the tail in 
the attempt to drag the airplane to shallower water. Plane did not break in 
half untll the second day; it was fully intact when the CAB, CAA, NWA, and 
ALPA representatives were at the scene; however, the tail had been pulled off 
the airplane by further towing efforts, etc. Inference in the CAB report is that 
the plane broke in half upon contact with the water. 


QUOTE FROM CAB REPORT 


(11) Page 5, paragraph 2, line 7: 
“They estimated by feel that the wing flaps were extended 40°.” 


ALPA COMMENT ON ABOVE 


A diver only felt one side of the airplane, the right side, and couldn’t see the 
flaps. Furthermore, the diver was not familiar with the airplane or its struc- 
ture, and it was noted that the ailerons were up and he could only tell by com- 
paring the flap position by feeling of the ailerons. They spent 2 days dragging 
the airplane prior to divers feeling the flaps. Cuddeback’s statement that the 
divers couldn’t tell whether the flap position was due to the crash effect or wave 
action is accurate. See page 16 of Cuddeback’s testimony in the transcript which 
states very clearly that the flap position could not be determined ; therefore, how 
can the CAB make a positive statement that the flaps were estimated to be ex- 
tended 40°? As pointed out by Cuddeback’s statement the extension of the 
flaps or position of the flaps could have been caused by the dragging of the air- 
plane, wave action, and many other causes; therefore, in our opinion no posi- 
tive statement can be made on the part of any party as to the relative position 
of the flaps. CAB investigator Cuddeback’s statement should have been used 
instead of what was written. NACA reports that flap and flap linkage fail on 
impact with water due to excessive water loads. 


QUOTE FROM CAB REPORT 


(12) Page 5, paragraph 3, line 11: 


“* * * flap handle ‘neutral’, 


ALPA COMMENT ON ABOVE 


This indicates that the flaps were less than full-down position. At any posi- 
tion except full-down flap the lever is returned to neutral. 


QUOTE FROM CAB REPORT 


(13) Page 6, paragraph 2, lines 3-6: 

* * * it would appear that with one engine out on a subarctic overwater 
flight, at night, and under IFR conditions, it would have been highly desirable 
for the captain to have prepared the aircraft and passengers for a possible 
ditching.” 

ALPA COMMENT ON ABOVE 


This is afterthought on the part of the CAB that reflects unjustly on the cap- 
tain’s actions. Furthermore, before this accident what provision had been made 
on the part of the CAB and the CAA for an unpremeditated ditching? See ALPA 
correspondence on this. ALPA has been trying since 1939 to awaken the Board 
to the possible hazard involved in the ditching of airplanes; however, no action 
has been taken to this date to correct the afterthought of the CAB. ALPA files 
and letters that have been written to the Board verify this to a great extent. Fur 
ther, in Baker’s Saturday Evening Post article he states very clearly that it is 
very seldom when an airliner has loss of one engine that it results in a crash; 
therefore, the statement of the CAB, purely afterthought, shows no originality. 
Has any other captain prepared his airplane for ditching prior to Sandspit 
accident? 
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QUOTE FROM CAB REPORT 


(14) Page 6, paragraph 2 of Analysis, lines 8-10: 
“* * * particularly had the liferafts been readily available for launching anq 
inflation.” 
ALPA COMMENT ON ABOVE 


The liferafts were located in a CAA-approved position. It is a fact that stow- 
age of liferafts may be stored forward, overhead, or externally and that each 
position has advantages and disadvantages. The regulatory authorities, the 
manufacturers, and those associated with the industry are all responsible to 
determine the best position for storage for a particular operation. 


QUOTE FROM CAB REPORT 


(15) Page 6, paragraph 5 of Analysis, lines 4-5: 
“Thus it was demonstrated that there should have been adequate power avail- 
able for the climb after takeoff at Sandspit.” 


ALPA COMMENT ON ABOVE 


This is true from test data but since power available is unknown the climbout 
could or could not have been successful. This should have had greater signifi 
cance in the report and should have been incorporated as a possible cause of the 
accident. It should be borne in mind a three-engine go-around can be accour 
plished under the conditions of the Sandspit accident. 


QUOTE FROM CAB REPORT 


(16) Page 7, paragraph 8, line 1: 
“Testimony of Lieutenant Baker indicated that the aircraft was very near the 
Stalling point.” 
ALPA COMMENTS ON ABOVE 


This is not a true statement and we are at a loss as to what part of Lieutenant 


Baker’s testimony substantates this conclusion. It conflicts with the AAF report. 
Further, it conflicts with Baker’s report on page 43 of testimony. The airplane 
still had directional control. 


QUOTE FROM CAB REPORT 


(17) Page 7, paragraph 3, lines 3-5: 
“This would indicate that the speed of the aircraft was low. Since the wind 
was of low velocity, its effect on ground speed would have been negligible.” 


ALPA COMMENTS ON ABOVE 


This is pure conjecture; they would have to know the flap angle and speed 
accurately because the airplane rides at a level with flaps down to 40°. The only 
way to get a high angle of attack on DC—4 would be to get a full stall, which 
would be accompanied by violet buffeting, known not to be present prior to 
contact. 


QUOTE FROM CAB REPORT 


(18) Page 7, paragraph 3, lines 5-6: 
“Thus there is considerable evidence that since the aircraft was flown at low 
speed after takeoff, the wing was at a high angle of attack.” 


ALPA COMMENTS ON ABOVE 


What evidence? This statement not consistent with Lieutenant Baker’s testi 
mony, page 3, paragraph 3, lines 5-7. Refer back to paragraph 6 based on as 
sumption by CAB and no positive evidence. If at high angle at low speed there 
would have been buffeting. Baker said no buffet, the airplane “felt solid. 


QUOTE FROM CAB REPORT 


(19) Page 7, paragraph 3, lines 8-10: i os 
“Airspeed and angle of attack are interrelated; if airspeed is maintained near 
the stall point, as in this case, the aircraft must inevitably settle. 
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ALPA COMMENTS ON ABOVE 
Generally true but how can such a positive statement be made in this case? 


QUOTE FROM CAB REPORT 


(20) Findings, page 8, finding No. 5: 

“5. The aircraft, at near-stalling speed during the attempted climb-out, settled 
into the water, bounced, and came to rest 26° to the left and approximately 4,500 
feet from the end of the runway.” 


ALPA COMMENTS ON ABOVE 


It is our contention that aircraft “at near stalling speed” don’t readily bounce 
upon contact with the water (reference other ditching accidents). Further, all 
aircraft are near-stalling speed during climb-out. 


QUOTE FROM CAB REPORT 


(21) Findings, page 8, finding No. 8: 
“g. No steps were taken to prepare passengers for a crash landing or possible 
ditching.” 
ALPA COMMENTS ON ABOVE 


This is afterthought. It is very easy for the CAB to criticize the pilot; how- 
ever, the CAB has been slow toward making overwater flights safer for possible 
survival of passengers. Even at this date, 144 years later, little real effort 
has been made so what point is there to putting the pilot in a bad light in this 
report? 

QUOTE FROM CAB REPORT 


(22) Probable cause, page 9: 
“The Board determines that the probable cause of this accident was the high 


approach to the airstrip and the attempt to again become airborne at insufficient 
airspeed, which resulted in the aircraft settling into the water.” 


ALPA COMMENTS ON ABOVE 


The Board in its probable cause-finding does not give any credence to other 
possibilities that could cause the accident. It can be substantiated that the 
DC-4 under the weight and operating conditions could safely pull out, climb and 
circle the Sandspit Airport. The report so states on page 6, bottom paragraph. 
In fact, many takeoffs are made with more unfavorable conditions in scheduled 
operation. 

In view of the Board’s report-findings we believe some mention of contributing 
causes should accompany the probable cause in the report, such as: 

1. Inability of the flight crew to maintain climb due to possible power loss on 
the remaining 3 engines. 

2. Ice on the aircraft surfaces may have prevented the possibility of maintain- 
ing climbing flight. 

_ 3. Unknown factors existed that may have prevented the aircraft from climb- 
ing to a safe altitude for another approach to a landing. 

It is our considered opinion based on this report and our comments that the 
probable cause should have indicated that the flight crew was unable to main- 
tain flight after the takeoff for reasons unknown. 


DECEMBER 21, 1953. 
Mr. THEeopore G, LINNERT, 
Engineering and Air Safety Department, 
lir Line Pilots Association, Chicago, Til. 
Deak Mr. Linnert: In acknowledgment of your letter of December 3 relative 
to suggested changes in accident reporting and hearing procedures, I feel that 


Several points you raised as suggested areas of improvement should be further 


considered. Accordingly, I have forwarded your letter to the Director, Bureau 
of Safety Investigation, for comments. 


Your interest in offering suggestions on this phase of the Board’s work is 
appreciated. 


Sincerely yours, 
OSWALD RYAN, Chairman. 
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FEBRUARY 16, 1954. 
Mr. THEO. G. LINNERT, 
Engineering and Air Safety Department, 
Air Line Pilots Association, 
Chicago, Ill. 


Dear Mr. LinNeErT: This is in further response to your letter of December 3. 
19538, wherein you make certain suggestions intended to accomplish improvements 
in the procedures of the Board in connection with its investigations of ang 
reports on aircraft accidents. 

The Board, of course, appreciates and shares with ALPA its keen interest ip 
the prevention of aircraft accidents, and agrees with your belief that accident. 
investigation procedures and reports should be of such nature as to provide the 
best possible means for utilizing the knowledge gained from investigation of an 
accident in order to prevent similar accidents in the future. However, the 
Board does not find acceptable your suggestion that the Board distribute drafts 
of accident reports prior to public release for comment by the aviation industry 
Bearing in mind the nonadversary nature of the factual inquiry being conducted 
by the Board, and the responsibility of the Board for objective and impartial! 
findings, the Board does not believe that the best interests of the public would 
be served by the procedure you have suggested. In this connection, note should 
be taken of the opportunity afforded under existing procedures to all interested 
segments of the industry to participate under the direction and supervision of 
the Board in the investigation itself, and thus to assure that all of the data and 
information which could contribute to a solution of the accident will be included 
in the record of the investigation. In light of the nature of its responsibility, 
the Board does not believe that it would be appropriate to submit privately t 
the industry, member or segments of which may be on occasion subject to w 
favorable comment or findings, a copy of the Board’s report in advance of its 
publication. On the other hand, public circulation of the report in tentative form 
prior to finalization would entail procedural burdens that are not commensurat 
in our opinion with the benefits that might possibly be derived therefrom. 

You also suggest that our accident hearings be conducted in two parts. The 
first part would be for the receipt of lay testimony and similar evidence, and 
the second part for the receipt of added technical information. Under this pro- 
gram you apparently contemplate that the first part would be an open hearing 
and the second part would be a private meeting attended only by the technica! 
representatives of the interested portions of the industry. It is not clear exactly 
the extent to which the second part of the hearing is intended to deal with th 
submission of additional factual information, albeit of a technical nature, which 
is not included in the public hearing, and the extent to which it is intended only 
as a forum in which to consider and discuss the conclusions to be drawn from 
the information in the record. To the extent that your suggestion may contem- 
plate that part of the data and information which should be considered by the 
3oard in determining and reporting upon the accident should be received in pri 
vate and not made a matter of record, the Board could not concur. The Board 
does not believe that this would be an appropriate procedure in those situations i 
which it has been determined that the public interest would be served by 8 
public hearing. The data and information on which the Board’s findings and 
determination of probable cause are to be predicated should, it is believed, all !« 
placed in the record of the investigation where they can be examined by all 
interested persons. 

However, the Board is desirous of improving its procedures wherever it cal 
consistent with its responsibilities, and it believes that it can adopt a course 
partly in line with what you have suggestéd. Consequently, on the recommen@a- 
tion of the Board’s Bureau of Safety Investigation, the Board has approved 4 
plan authorizing the Director of that Bureau to call a conference of technica 
representatives of the industry as soon as possible after an accident hearing has 
been completed whenever he deems that will serve a useful purpose. The ob/e«t 
of such a conference would be to consider and to agree, if possible, on any sue 
gested corrective action to achieve an approved level of safety. This would et 
able prompt technical evaluation of the evidence regarding the accident to he 
made and permit appropriate corrective action to be taken with the least possible 
delay. It is necessary to emphasize, however, that provision for this conference 
in appropriate cases is in no wise intended to substitute this conference for the 
public hearing, and the conference is not intended to be a forum for the prese™ 
tation of factual data or information in relation to the accident. Any suc 
data or information should be submitted for inclusion in the public record. 
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It is our sincere hope that the Board will continue to enjoy the cooperation of 
ALPA that we have had in the past year, and that in 1954 there will be achieved, 
because of the combined efforts of Government and private groups and organiza- 
tions, an even greater safety standard than that for 1953, of which we believe 
both the industry and the Government are justly proud. 

Sincerely yours, 
CHAN GURNEY, Chairman. 


AtR LINE PILoTs ASSOCIATION, 
Chicago, Ill., March 18, 1954. 
Mr. CHAN GURNEY, 
Chairman, Civil Aéronautics Board, 
Washington, D. C. 

DeaR Mr. GuRNEY: We have given your letter of February 16, 1954, which is 
in reply to ours of December 3, 1953, careful study and want to thank you for 
writing so fully. 

We regret that the Board cannot in view of their responsibilities, follow the 
suggestions we have forwarded. We believe that the technical conference after 
a CAB accident hearing will in part result in fulfilling our desires. However, we 
wish to point out that this conference is subject to being scheduled at the dis- 
cretion of the Bureau of Safety Investigation. This could result in that only 
relatively few accidents will have the benefit of a technical conference. This 
may or may not be satisfactory. 

On March 5, 1954, I have had the benefit of discussing this subject with Mr. 
W. K. Andrews. He informed me that it was his intention to hold a technical 
conference following the CAB accident hearing for the purpose of getting added 
information in regard to the American Airlines’ Buffalo Convair 240 accident. 
We will be very much interested in learning how this conference conforms with 
what we have in mind. Meanwhile, we will continue to study the matter. 

We note your letter does not comment on our evaluation of the CAB report 
relating to the Northwest Airlines Sandspit accident. We would very much 
appreciate having your full comments to the extensive material we have prepared 
for the Board’s study. 

Thank you for your kind remarks relating to ALPA cooperation. 

Sincerely yours, 
TuHeo. G. LINNERT, 
Head, Engineering and Air Safety Dept. 


Marcu 30, 1954. 
Mr. THEo. G. LINNERT, 
Head, Engineering and Air Safety Department, 
Air Line Pilots Association, 
Chicago, Ill. 

Deak Mr. LINNERT: In you letter of March 18, 1954, you requested the results 
of our consideration of ALPA’s numerous comments on the Board’s report cover- 
ee Airlines’ accident at Sandspit, British Columbia, January 19, 

vou. 

Upon receipt, these comments were forwarded to appropriate personnel of 
the Board’s staff for review and study, which has now been completed. However, 
it would be extremely difficult if not impossible to cover in this letter the many 
variables and interpretations of evidence and witness testimony involved. 

I would therefore suggest that you communicate with Mr. W. K. Andrews, 
Director of the Board’s Bureau of Safety Investigation, relative to discussing 
these comments and analysis informally with him and appropriate members of 
his staff. 

Sincerely yours, 
CHAN GURNEY, Chairman, 


47965—54 37 
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Arg LINE PILOTS ASSOCIATION, 
Chicago, Ill., April 2, 1954. 
Mr. CHAN GURNEY, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 


Dear Mr. GurNeEy: This is to acknowledge and thank you for your letter of 
March 30 relating to ours of March 18. 

It is noted that you consider ALPA’s numerous comments on the Board’s report 
covering the Northwest Airlines’ accident at Sandspit are such, that it is cop. 
sidered extremely difficult, if not impossible, to cover these comments in a letter. 
You, therefore, suggest contacting Mr. W. K. Andrews, Director of the Bureay 
of Safety Investigation, relative to discussing these comments with him and 
his staff. Please be informed that we believe this will be satisfactory. 

I will contact the Northwest pilots that worked on this accident and are famil- 
iar with the details to see if they have any suggestions and also to establish qa 
meeting date. I am contacting Mr. Andrews as per the attached letter. 

Thank you for your cooperation. 

Sincerely yours, 
TuHeEo. G. LINNERT, 
Head, Engineering and Air Safety Department. 


Arr LINE PILots ASSOCIATION, 
Chicago, Ill., April 2, 195). 
Mr. W. K. ANDREWS, 
Director, Bureau of Safety Investigation, 
Civil Aeronautics Board, Washington, D.C. 


DEAR Mr. ANDREWS: On March 30, we received a letter from Mr. Gurney 
suggesting that we contact you relative to discussing our comments on the Board's 
report covering the Northwest Airlines’ accident at Sandspit, British Columbia, 
on January 19, 1952. 

Mr. Gurney suggests that we discuss our comments to the CAB report with 
you informally at some future date. I am contacting the Northwest’s pilots 
involved and we will let you know our views on the matter and probably a 
suggested meeting date. 

Best regards, 

Sincerely yours, 
Tueo. G. Linnenrt, 
Head, Engineering and Air Safety Department 


Apri 5, 1954. 
Mr. Txueo. G. LINNERT, 
Head, Engineering and Air Safety Department, 
Air Line Pilots Association, Chicag®, Ill. 


DEAR Mr. LINNERT: Receipt is acknowledged of your letter of April 2 wherein 
you state you are contacting the pilots involved in connection with the Northwest 
Airlines’ accident at Sandspit, British Columbia, on January 19, 1952, and with 
reference to a conference on the accident. 

In order that there will be no conflict, the following is my itinerary: I am 
departing today for San Francisco, Calif., and will not be back in the Washington 
office until the week of April 12. I am again departing Washington on April 19 
to conduct two hearings at Denver; namely, the hearing on Continental Airlines’ 
accident at Midland, Tex., which is scheduled for April 22, and the hearing on 
Western Air Lines’ accident at Wright, Wyo., which is scheduled for April 29. 
I will not be in the Washington office again until after May 1. 

As I imagine you will be at both hearings, we can further discuss the situation 
then in the event you cannot arrange for the meeting during the week of April 12. 

With kindest personal regards, I remain 

Sincerely yours, 
W. K. ANDREWS, 
Director, Bureau of Safety Investigation. 
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Arr LINE PILots ASSOCIATION, 
April 8, 1954. 
Mr. W. K. ANDREWS, 
Director, Bureau of Safety Investigation, 
Civil Aeronautics Board, Washington, D.C. 

Dear Mr. ANDREWS: This is to acknowledge your letter of April 5 which relates 
to establishing a date for a conference relating to the Northwest Airlines’ accident 
at Sandspit, British Columbia, on January 19, 1952. 

We have noted your heavy out-of-town schedule and have forwarded this 
information to the Northwest Airlines’ pilots involved. Please be informed that 
I am sure it will be satisfactory to meet with you and your people some time 
during the early part of May. 

Thank you for forwarding us this information. I may see you at the April 
29 hearing relative to the Western Air Lines’ accident. 

Sincerely yours, 
Tueo. G. LINNERT, 
Head, Engineering and Air Safety Department. 


{True copy] 
Serial No. 52-F1 
DEPARTMENT OF TRANSPORT, CANADA 
SuMMARY ACCIDENT REPORT 


Aircraft: Douglas DC-4, N45342. 
Place: Sandspit, B. C. 
Date: 19th January 1952. 


(All times are Greenwich mean time) 
RESUME 


At 0511 hours on 19th January 1952, Pilot-in-Command J. J. Pfaffinger with a 
crew of two took off on a scheduled flight in a Northwest Airlines’ Douglas DC—4 
aircraft, N45342, from Anchorage, Alaska, for Tacoma, Washington, U. S. A., on 
an IFR Flight Plan, with the following forty passengers on board : 


B. E. Edwards W. O. Small H. C, Iden 

S. P. Shankman M. L. Ryberg J. H. Franklin 
L. D. Elness J. A. Arabia BH. Lacour 
W.E. Phillips J. M. Waldrep I. P. Tucchinio 
M. L. Roy H. W. Dorrill O. Lacue 

C. R. Romines R. Clay D. E. Baker 

J. Stanberry B. F. Roberts R. P. Fields 

A. M. Sanchex T. E. Eliopoulos H. D. Maynard 
R. A. Raymond R. L. Bodenhamer C. H. Fields 

R. M. Ormsby : H. E. Crocker G. R. Calkins 
M. L. Sanders A, P. Hunter D. G. Apostolon 
J. Walker R. V. Bultron W. A. Price 

E. Pagan C. R. Dickey 

C. M. McMichael C, A. Mize 


The flight proceeded normally for about three hours with the Pilot-in-Com- 
mand giving the usual position reports until at 0803 hours when a message was 
originated stating that No. 1 engine had been feathered and that the aircraft 
was proceeding to Sandspit. At 0829 hours, the Pilot-in-Command originated a 
message advising the company that the oil cooler in number one engine was 
broken, The aircraft made a three-engined approach at Sandspit and touched 
down at 0938 hours at a point estimated as one-third down the runway. Before 
the termination of the landing run, power was applied, the aircraft became air- 
borne near the end of the runway but the port wing struck the water causing the 
aircraft to crash into the water where it came to rest about three-quarters of a 
mile off shore. 

Che passengers and crew climbed out onto the outside of the aircraft which 
Was still floating and shouted for help. When help reached the survivors at about 
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1130 hours, only seven were found, the remainder having perished in the seg 
The aircraft was destroyed in the accident. 


INVESTIGATION AND EVIDENCE 
(a) The aircraft 

The only complete record of maintenance work done on the aircraft since the 
outbound flight to Japan from Seattle, Washington, U.S. A., is contained in the 
aircraft logbook which is assumed to have been lost with the aircraft. 

However, it was established from a recheck of time records that an inadvertent 
error had been made in the recording of the time since overhaul of the No. | 
engine. Consequently, the maximum time of 1,500 hours between overhauls had 
been exceeded by 225 hours 16 minutes on some of the components of the engine 
at the time of the accident. 

(b) The Flight Crew 


The Pilot-in-Command, J. J. Pfaffinger, held a valid Airline Transport Pilot 
rating and had accumulated a total of 8,557 hours of flying time. Of this time 
about 75 hours had been obtained in the 30 days prior to the accident. 

The Co-Pilot, K. H. Kuhn, held a valid Commercial Pilot 
accumulated a total of 4,197 hours of flying time. 
had been obtained in the 30 days prior to the accident. 


(c) Meteorological Details 


At 0930 hours, shortly before the accident, the weather at Sandspit was 
reported as: 


rating and had 
Of this time about 51 hours 


estimated ceiling 2,500 feet, overcast, visibility 10 miles, wind south-south 
west 10 m. p. h., clouds, stratus 10 tenths with breaks. 
After the accident had occurred the weather deteriorated to: 
Precipitation ceiling 800 feet, obscured. Visibility 4% mile in moderate snow. 
Wind southwest 20 m., p. h. 


CONCLUSIONS 


As a result of the failure of the oil cooler in No. 1 engine this engine was: 
feathered and a precautionary landing was attempted at Sandspit. After touch- 
ing down on the runway an attempt was made to go around again and after just 
clearing a fence at the end of the runway, the port wing struck the water and 
the aircraft crashed approximately *% mile from shore. 

Underlying causes of the accident were considered to be the failure of No, 1 
engine and pilot error. 

(Nore.—This is the Canadian Report furnished the United States Government 
on the subject accident. ) 


SA-255-—File No. 1-0017 
Crvm. AERONAUTICS BoARD 


ACCIDENT INVESTIGATION REPORT 


Adopted : September 10, 1952 
Released : September 15, 1952 


NORTHWEST AIRLINES, INC., SANDSPIT, BRITISH COLUMBIA, JANUARY 19, 1952 
The Accident 

At approximately 0138, January 19, 1952, Northwest Airlines’ Flight 324, a 
Douglas DC-4, N 45342, crashed in the waters of Hecate Strait less than a mile 
offshore (see Attachment II), following an attempted precautionary landing at 
the Sandspit, British Columbia, airstrip. Only 7 of the 40 passengers, all mill- 
tary personnel, survived the near-freezing water. A small boat rescued the sur- 
vivors about an hour and a half after the accident. The three crew members 
survived the crash but succumbed before arrival of the boat. The aircraft was 


substantially damaged upon impact, and subsequently was destroyed by action 
of tides. 


1 All times referred to herein are Pacific Standard and based on the 24-hour clock. 
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History of the Flight 

Flight 324, en route from Tokyo, Japan, to McChord Air Force Base, Tacoma, 
Washington, via Shemya and Anchorage, Alaska, arrived at Elmendorf Air 
Force Base, Anchorage, at 1830, January 18, 1952. During the scheduled stop 
at Shemya, a crew change point, one magneto was changed on No. 1 engine. 
The balance of the trip to Anchorage was completed without incident, and the 
incoming crew reported no malfunctions. Another crew change was made at 
Elmendorf, with the new crew consisting of Captain John J. Pfaffinger, First 
Officer Kenneth H. Kuhn, and Stewardess Jane Cheadle. 

Captain Pfaffinger and First Officer Kuhn were briefed on weather and route 
information prior to departure. Forecasts indicated that weather conditions 
at the planned cruising altitude of 10,000 feet would be instrument, sky condi- 
tion generally broken to overcast, with two or more cloud layers. The freezing 
level rose along the route, being on the surface at Anchorage, 500 feet at Sand- 
spit, and 2,000 feet at Seattle. Occasional light aircraft icing and light turbu- 
lence were forecast. Precipitation in the form of snow showers at both surface 
and flight level was predicted between Anchorage and the Sandspit area; be- 
tween Sandspit and Seattle, forecasts predicted rain at flight level. The fore- 
cast indicated variable ceilings (6,000 feet to 300 feet) and visibility (15 miles 
to zero) between Yakutat, Alaska, and Seattle. 

The flight plan, as approved by ARTC (Air Route Traffic Control), was for 
IFR (Instrument Flight Rules) flight at 10,000 feet from Elmendorf via Amber 
Airway No. 1 to Whittier, Alaska; Military Route to Middleton Island and 
thence to Sandspit; Amber Airway No. 1 to Blue Airway No. 32, thence to Se- 
attle: Seattle to McChord Air Force Base via Amber Airway No. 1. Alternate 
airports were Seattle and Boeing Field. The flight from Elmendorf to McChord 
Air Force Base was to be nonstop. 

Flight 324 departed Elmendorf Air Force Base at 2111, January 18, with the 
same 40 passengers who had enplaned at Haneda Air Force Base, Tokyo. The 
aircraft had 2,600 gallons of fuel and 100 gallons of oil aboard. Gross weight 
at takeoff was 68,275 pounds (permissible 71,800), and the load was properly 
distributed with relation to the center of gravity. The flight climbed to the 
10,000-foot assigned altitude and at 2213, shortly after passing Middleton Is- 
land, requested permission to descend to 8,000 feet. ARTC cleared the flight 
to descend and the new cruising altitude was reached at 2222. 

The trip was uneventful until opposite Sitka, Alaska, when the pilot reported, 
at 0003 (January 19), that No. 1 propeller had been feathered.’ In another radio 
transmission (0029), the pilot ascribed the trouble to a “broken” oil cooler, and 
advised that the flight was proceeding to Sandsfit. In other transmissions, he 
requested weather forecasts for Annette, Sandspit, and Port Hardy. Follow- 
ing receipt of this information, which revealed that Annette weather was be- 
low minimums, he again advised that a precautionary landing would be made 
at Sandspit, and gave 0128 as the estimated time of arrival. The flight was 
cleared to that point and proceeded without further incident on three engines. 

The aircraft touched down at a point about one-third down the runway.’ After 
a short roll, power was applied at about the midpoint of the strip and the air- 
craft took off, barely clearing a low fence and driftwood which was approxi- 
mately two feet high at the end of the runway. After it failed to reappear at 
the approach end of the landing strip, the Sandspit radio operator discovered 
from the shouting of survivors that the flight had crashed in Hecate Strait. 
The radio operator immediately sent notification messages to place Search and 
Rescue facilities in operation. The wreckage could not be seen because of lim- 
ited visibility. In company with a Canadian customs official, he launched his 
small boat and effected the rescue of the seven survivors standing on and cling- 
ing to the right wing tip of the partially submerged aircraft. 

Following the alerting of Search and Rescue facilities, messages were relayed 
by Annette Flight Control to two other aircraft in the area. They attempted to 


light the area with flares and locate the wreckage, but were unsuccessful in 
their efforts. 


The Investigation 


Since the accident occurred in Canadian territory, the Canadian Government 
assumed primary investigative jurisdiction, and invited the Civil Aeronautics 
Board to send an official observer, who immediately proceeded to the scene of 


_- 


2See Attachrent T. 
*See Attachment IT. 
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the accident. Subsequently, the Board conducted an investigation of this acecj. 
dent and the Canadian Government furnished the Board with a summary re. 
port of its investigation.‘ 

Shortly after departure trom Anchorage, First Lieutenant Donald FE. Baker, 
a USAF navigator, was invited forward by the captain. He was cognizant of 
the flight’s position and operation of the aircraft until the start of final approach 
at Sandspit, at which time he returned to his seat in the cabin. Lt. Baker 
advised that when near Sitka, the pilot noted a drop in oil pressure in No. 1 
engine and a rapid loss of oil. The engine was therefore shut down, Annette 
(Alaska) Flight Control notified of the difficulty in the 0008 and 002) radio 
transmissions, and clearance was received to proceed to Sandspit. Although 
the flight advised that the oil cooler in No. 1 engine was “broken,” there was 
no positive means of ascertaining that this was the cause of the oil loss. 

In accordance with company operating procedures the captain elected to land 
at the first available airport, which in this instance was Sandspit, rather than 
continue to destination on the three remaining engines. Annette Airport, al- 
though equipped with better facilities and slightly closer than Sandspit at the 
time the propeller was feathered, was not available for a precautionary landing 
due to poor weather conditions. The Sandspit airstrip is designated as an emer- 
gency airport for Northwest Airlines operations. 

Shortly after the propeller was feathered a small amount of ice formed on 
the forward cockpit window. The aircraft climbed well on three engines and 
level flight was resumed at approximately 1,000 feet above the previously 
approved flight altitude of 8,000 feet. The change in altitude stopped further 
ice accretion. According to Lt. Baker, the aircraft flew well on three engines 
and the crew reported no difficulty in handling it. The captain was in the left 
seat, flying the aircraft, and the first officer made the radio contacts. 

Lt. Baker advised that the descent at Sandspit appeared to be normal. There 
was light turbulence. It seemed that the aircraft was coming in somewhat 
high, and before the flare-out was completed rough contact was made on the 
runway. Lt. Baker saw lights along the runway flash by, power was applied, 
and the aircraft took off. He heard the hydraulic pumps operating. Shortly 
after becoming airborne, Lt. Baker felt vibrations associated with an impending 
stall; they were not violent, and to him it seemed that the aircraft was settling 
but not in a fully stalled condition. At the first impact with the water, the 
wings seemed to be level or with the left wing slightly low. The aircraft bounced 
and seemed to slip to the left. All lights in the cabin went out at the time of 
the first impact. The second impact occurred with the left wing slightly down 
and the aircraft spun to the left as it came to rest. Deceleration was quite 
rapid, but not violent. * 

The passengers had been advised of the feathered propeller, but no verbal 
instructions were issued for them to don life jackets or otherwise to prepare 
for a precautionary landing. Investigation disclosed that in Northwest Air- 
lines’ flight operations three-engine operation is considered a potential, not an 
actual, emergency. A ditching was not anticipated, and therefore an emergency 
was not declared. Although several passengers had life vests in their possession 
as they evacuated the cabin, Lt. Baker was the only passenger who is known to 
have donned one. Others soon lost their life jackets during their efforts to get on 
top of the settling aircraft. All or nearly all passengers evacuated the aircraft; 
owing to the lack of light in the cabin, and the urgency of each individual to 
find a means of survival, an accurate check on survivors was impossible. None 
of the initial survivors seemed injured. One of the pilots retained a flashlight 
used for signaling for a time until dropped in the water. Tide was about one- 
half flood and rising. 

The left cabin emergency exit, the main cabin door, and the astrodome opening 
were used as exits. As the aircraft settled to the bottom, survivors worked their 
way back along the fuselage to the tail or swam to the right wing tip. After 
a while, only the right wing tip remained above water. The seven survivors 
were clustered there when the boat arrived. , 

The local weather, based on the 0130 observation, was: overcast, ceiling est 
mated 2,500 feet, visibility 10 miles, temperature 34, dewpoint 30, wind south- 
southwest 10, altimeter setting 29.44, stratus overcast with breaks. There were 
show showers in the area which reduced ceilings and visibilities. 

Investigation disclosed that the aircraft carried one 15-man life raft stowed 
forward in the crew compartment, and two 20-man life rafts stowed near the 


*See Supplemental Data: Investigation and Hearing. 
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main cabin door, with sufficient life vests for all aboard. Information on the 
use of this equipment was given to passenger in the form of trilingual pamphlets 
which the stewardess instructed passengers to read upon departure from Tokyo. 
The pamphlets described a collar-type life vest, while the type carried on the 
aircraft were the vest type. None of the life rafts was launched. So far as is 
known no effort was made to launch the two rafts in the cabin, nor was the 
emergency lighting in the passenger compartment turned on. The first officer 
and others made valiant attempts to get the 15-man life raft out through the 
astrodome opening, but without success. 

All Northwest Airlines flight crews engaged in overwater flight are given train- 
ing in ditching and survival. Pilots are also trained in two and three-engine 
operation. The Northwest Airlines operations manual states that three-engine 
takeoff and initial climb are to be made with flaps extended 15 degrees. Com- 
pany records showed that all crew members in this instance had completed all 
the required training in these matters. 

The landing strip had been cleared with snow plows and had a thin coating 
of packed snow and ice, with braking action reported fair. The strip was lighted 
along its length with kerosene flare pots since snow had covered the electrically 
lighted system. The radio operator on duty at the airstrip was in communica- 
tion with the flight during its letdown and approach, and advised the flight of 
field conditions and local weather. 

The only ground witnesses were the radio operator, Mr. Everett Thompson, 
and a Canadian customs official, Mr. John Davy, who watched the approac.: and 
start of the go-around through the radio room windows. Mr. Davy placed the 
point of touchdown at approximately one-third the distance down the runway 
from the northwest end, using as reference points a former control tower near 
the runway, and a signboard. According to Mr. Davy and Mr. Thompson the 
approach appeared to be at, or possibly slightly above, normal speed and alti- 
tude. The three engines seemed to operate normally after the aborted landing. 
Acceleration appeared slow. Just prior to being lost to sight shortly after take- 
off, the aircraft appeared to be in a slight left bank. 

Search and rescue facilities were not alerted until after the accident because 
no emergency had been declared and ditching had not appeared probable. The 
nearest rescue facilities were located at Annette, too far from the scene to be 
immediately effective. There are no rescue facilities at Sandspit, and rescue was 
necessarily delayed owing to the fact that the small boat had to be taken from 
winter storage and carried to a suitable launching point at the southeast end of 
the runway. Shoal water with many rocks made the rescue very difficult. 

Attempts were made to salvage the aircraft and tow it to shallow water where 
more detailed examination might be made, but without success. Inspection of 
the aircraft revealed that it had broken into two separate sections, with the break 
occurring at a station immediately forward of the main entrance door. Divers 
were unable to enter the cabin due to the strong current. However, one looked 
through several cabin windows but could see no bodies inside the fuselage. They 
estimated by feel that the wing flaps were extended 40 degrees. The left wing 
panel was found to have sheared at a point approximately eight feet from the 
center wing to the outer wing attachment. The No. 1 power plant was missing 
from the firewall forward, as were propellers and nose sections from Nos. 3 and 4 
engines. After a few days salvage attempts were abandoned. 

On June 9, 1952, Mr. Rudolph Helm, Chief Pilot, Western Region, Northwest 
Airplines, and Mr, Don Leonard, Air Line Pilots Association accident representa- 
tive, revisited the scene during a low tide condition. Debris along the shore 
yielded nothing of any significance. The aircraft was almost completely disinte- 
grated by this time due to tide action and corrosion. However, it was definitely 
ascertained that both main landing gears were fully retracted; therefore, the 
nose gear, which had washed up on the beach during the initial investigation, 
was retracted at the time of impact, for its retracts before the main landing 
gears on this type aircraft. The control pedestal of the aircraft was located 
and controls were found in the following positions: Blowers 1 and 2 “low,” cowl 
flaps “closed,” landing gear handle “up,” flap handle “neutral,’ mixture control 
“rich,” automatic pilot “on.” The metal deflection shield for the automatic pilot 
was bent downward. The wing flaps were not on the aircraft. 

During the Board’s investigation it was determined that Northwest Airlines 
had leased N-45342 for use in the military airlift Pacific operations. Examina- 
tion of maintenance records for this aircraft disclosed that certain component 
parts of the engine installed in the No. 1 position had at the time of the accident 
exceeded the required overhaul time period of 1,500 hours. This engine had pre- 
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viously been given a top overhaul by Air Works, Inc., for TWA and shipped to 
Northwest Airlines’ Seattle base on October 21, 1951, where it was installed jy 
another DC-+4. Northwest Airlines at Seattle was advised by TWA that the tim, 
since overhaul on this engine was 790 hours and 50 minutes. The stock clerk 4; 
Seattle who received this message did not forward the information to the North 
west Airlines’ St. Paul Routing Office, since he had not been required to do so jp 
the past. (Normally TWA transmitted such information direct to St. Pay! 
After 555 hours and 16 minutes of additional operation, this engine was installed 
in N—-45342, where it had accumulated 379 hours and 10 minutes at the time of th, 
accident, or 225 hours and 16 minutes in excess of the 1,500 hours allowed betwee 
overhauls. The oil cooler reported by the flight as “broken” was one of the acces. 
sories that had been in service only 934 hours and 26 minutes. 


Analysis 


Field conditions and runway length at Sandspit were satisfactory to accom. 
modate the DC-4 and the captain’s decision to land there was therefore in Con 
formance with good operating procedures. Under the circumstances of load, 
speed, and braking conditions at the time, the distance remaining on the runway 
from point of touchdown might be considered marginal, and a successfu] stop 
may or may not have been possible; the attempted go-around, therefore, also 
appears to have been a proper decision. 

Although the captain’s handling of the situation following feathering of the 
No. 1 propeller was in conformance with Civil Air Regulations and company oper- 
ating procedures, it would appear that with one engine out on a sub-Arctic over. 
water flight, at night, and under IFR conditions, it would have been highly desir- 
able for the captain to have prepared the aircraft and passengers for a possible 
ditching. Neither passengers nor crew were prepared for a crash landing or an 
unpremeditated ditching. Preparation for ditching would probably have resulted 
in less loss of life, particularly had the life rafts been readily available for launch- 
ing and inflation. Under the circumstances, the rafts were nearly inaccessible, 
owing to the sunken fuselage and freezing water. Had it been possible to release 
and inflate them the survivors could probably have rowed to shore. 

Use of life jackets might also have been instrumental in saving more lives, 
However, their effectiveness in this instance is questionable since immersion in 
freezing water for as short a time as ten to fifteen minutes usually results in 
unconsciousness. 

Subsequent to this accident, Northwest Airlines began a study of improvements 
in procedures and the desirability of relocating or installing additional emergency 
equipment on aircraft operated on overwater flights. The ditching pamphlet has 
been supplemented by oral briefing or passengers on location of emergency exits 
and how to open them; location of life rafts, how to remove them, and instruc- 
tions on inflation; and personal demonstration to groups of four passengers of 
the manner in which life vests are to be donned and inflated. The equipment 
study is still in progress. 

After No. 1 propeller was feathered, it was demonstrated that the aircraft could 
not only maintain level flight, but that the power available from three engines 
was sufficient to enable the aircraft to climb in the clean configuration without 
difficulty. Thus it was demonstrated that there should have been adequate power 
available for the climb after takeoff at Sandspit. Of course the possibility re 
mains that the same amount of power developed in the previous three-engine 
climb was not being developed at this time, due to possible carburetor icing or 
other factors which would reduce horsepower output. Survivors reported no 
additional engine failure or malfunctioning. Since it was impossible to conduct 
a tear-down and examination of the engines, no concrete statement can be made 
regarding their condition. 

Possible ice accretion could have lowered airfoil efficiently in the climb follow 
ing takeoff, since weather conditions at Sandspit were favorable to formation of 
light icing on the aircraft structure. 

At the request of the Board, the Douglas Aircraft Company furnished a series 
of curves plotting airspeed versus rate of climb for a DC—4 operating on three 
engines at rated takeoff power and with the propeller feathered on the inopera- 
tive engine. These curves were computed for sea level without considering 
ground effect and a gross weight of 62,479 pounds, the estimated gross weight of 
Flight 324 at the time of the accident. Study of this information revealed that 
the optimum rate of climb with 45 degrees flaps and landing gear down would be 
15 feet per minute at approximately 98 miles per hour; however, ground effect 
for approximately the first 50 feet of altitude would increase the rate of clim) 
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appreciably. With 45 degrees flaps, gear up, the optimum rate of climb would be 
2) feet per minute at about 108 miles per hour; 420 feet per minute could be 
realized with 30 degrees flaps, gear up, at an airspeed of about 118 miles per hour. 
Thus from the time the aircraft first broke ground to the time that the landing 
gear was fully retracted the rate of climb would have been low. At airspeeds 
both below and above those noted, the rate-of-climb curves fall off rapidly. In 
considering the flight characteristics of the aircraft under the circumstances of 
joad and available power, a successful climb would have been possible with flaps 
extended 40 to 45 degrees if proper airspeeds were maintained and three engines 
continuously developed rated takeoff power. 

Testimony of Lt. Baker indicated that the aircraft was very near the stalling 
point. Further, he stated that deceleration was rapid but not violent. This 
would indicate that the speed of the aircraft was low. Since the wind was ef 
low velocity, its effect on ground speed would have been negligible. Thus there 
is considerable evidence that since the aircraft was flown at low airspeed after 
takeoff, the wing was at a high angle of attack. During slow flight, a high angie 
of attack can result in decreased lift, increased drag, further loss of airspeed, 
and loss of altitude. Airspeed and angle of attack are interrelated; if airspeed 
is maintained near the stall point, as in this case, the aircraft must inevitably 
settle. 

In regard to the overtime of No. 1 engine: It is obvious as developed under 
Investigation that the engine was used beyond its maximum allowable overhaul 
period because of a clerical error of omission. A company official testified that 
since spare powerplants received from TWA were generally newly overhauled 
units, it was apparently assumed by the St. Paul Routing Office where such 
records are kept that a complete overhaul had been accomplished on this engine. 
It, therefore, appears that this overuse of the engine was without intent to exceed 
the overhaul limitations. The conditions that allowed this error to occur have 
been corrected by the carrier to the satisfaction of the CAA. 

Following the accident, the CAA filed a technical violation against Northwest 
Airlines and admonished it relative to the matter of engine overtime error. 

Following this accident, the Board accelerated studies in being at the time of 
the accident of pertinent Civil Air Regulations. Amendments to Parts 40, 41, 
42. and 61 of the Civil Air Regulations are proposed, all to assure a greater mar- 
gin of safety for occupants of aircraft engaged in overwater operations. Further 
studies of Civil Air Regulations relating to overwater flight, design features of 
aircraft, emergency equipment design, stowage, and use are continuing. 


Findings 


On the basis of all available evidence, the Board finds that: 

1. The company, the aircraft (with the exception of certain components of No. 
l engine), and the crew were properly certificated. 

2. The No. 1 engine suffered an oil loss, which necessitated shutting down the 
engine and feathering the propeller. 

5. In accordance with company operating procedures, the captain elected to 
land at Sandspit, British Columbia, the first available airport, rather than con- 
tinue to destination on three engines. 

4. The aircraft, following an aborted landing at Sandspit and when last ob- 
served by a ground witness, was in a shallow left bank at low altitude. 

5. The aircraft, at near stalling speed during the attempted climbout, settled 
into the water, bounced, and came to rest 26 degrees to the left and approxi- 
mately 4,500 feet from the end of the runway. 

6. All or nearly all of the passengers evacuated the aircraft, with no known 
serious injuries. 

7. Air and water temperatures were near freezing; drowning and exposure 
accounted for 36 fatalities. 

8. No steps were taken to prepare passengers for a crash landing or possible 
ditching. 

9. Emergeney lighting in the cabin was not utilized, nor were any effective 
measures taken to remove life rafts at the rear of the cabin. 

10. Search and Rescue facilities were not alerted until after the accident be- 
cause three-engine operation over water was considered a potential not an 
actual, emergency. 
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Probable Cause 


The Board determines that the probable cause of this accident was the high 
apprvach to the airstrip and the attempt to again become airborne at insufficent 
airspeed, which resulted in the aircraft settling into the water. 

By THE CIviL AERONAUTICS BOARD: 
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SUPPLEMENTAL DATA 
Investigation and Hearing 

The Civil Aeronautics Board was notified of this accident by CAA Communica- 
tions at approximately 0200 on January 19, 1952. An investigation was immedi- 
ately initiated by the Department of Transport of the Canadian Government and 
in accordance with procedures of the International Civil Aviation Organization, 
a representative of the Board participated as an official observer. 

The Board’s investigation proceeded concurrently with the Canadian investiga- 
tion and was immediately initiated upon notification of the accident in accordance 
with the provisions of Section 702 (a) (2) of the Civil Aeronautics Act of 1938, 
as amended. A public hearing was ordered by the Board and was held in the 
Washington Athletic Club, Room 400, 6th and Union Streets, Seattle, Washing- 
ton, on April 2-4, 1952. An invitation was extended to the Canadian Government 
for one of its representatives to attend the Board’s hearing, and an official of 
the Department of Transport was present as an observer for his government. 
{ir Carrier 

Northwest Airlines, Inc., is a Minnesota corporation, with its principal offices 
at 1885 University Avenue, St. Paul, Minnesota. The company is engaged in the 
transportation by air of persons, property, and mail under certificates of public 
convenience and necessity issued by the Civil Aeronautics Board, and an air 
carrier operating certificate issued by the Civil Aeronautics Administration for 
operations over the route described in this report. Northwest Airlines operates 
airlift flights across the North Pacific pursuant to a contract with the U. S. Air 
Force; the flight involved was such a military contract flight. 

Flight Personnel 

Captain John J. Pfaffinger, age 38, was employed by Northwest Airlines, Inc., 
on August 4, 1942. He was the holder of a valid airman certificate with an air 
transport rating for multiengine land aircraft. Captain Pfaffinger had a total 
of 8,557 flying hours, of which 1,762 were in DC—4 equipment, and 1,197 hours of 
instrument flying time. His last instrument check was accomplished on October 
22, 1951, and his last en route check was given on November 17, 1951. Captain 
Pfaffinger received a CAA physical examination on September 24, 1951. 

First Officer Kenneth H. Kuhn, age 32, was employed by Northwest Airlines, 
Inc., on September 13, 1945. He was the holder of a valid airman certificate with 
commercial pilot and instrument ratings. He had a total of 4,197 flying hours, of 
which 1,698 were in DC-4 aircraft. His last CAA physical examination was 
accomplished on August 20, 1951. 

Stewardess Jane Cheadle had been employed by Northwest Airlines, Inc., since 
April 1, 1950. 

The Aircraft 

N 45342, a Douglas DC-4 (C—54E), Serial No. 27279. owned by Trans-World 
Airlines, Inc., was operated on lease by Northwest Airlines. It had a total of 
18,859 flying hours and was currently certificated by the Civil Aeronautics Admin- 
istration, The aircraft was equipped with four Pratt & Whitney R—2000 engines 
and Hamilton Standard 23E50 propellers. A No. 2 check on the aircraft was 
completed at Seattle, Washingon, on January 15, 1952. 

Senator ScHorrret. We will now hear from Mr. Robert W. Pres- 
cott, president of the Flying Tiger Line, Inc. 

We are glad to have you with us this morning, sir. I do not know 
whether you were in the distinguished group that was presented to 
the American public on television the other night, but I see your chief 
was, 

Mr. Prescorr. That is right, sir. 


STATEMENT OF ROBERT W. PRESCOTT, PRESIDENT, FLYING TIGER 
LINE, INC. 


Mr. Prescorr. My name is Robert W. Prescott. I am president of 
the Flying Tiger Line, Inc., with headquarters in eee Calif. 
My company is the largest all-cargo air carrier in the world. We are 
operating pursuant to a certificate of pudlic convenience and neces- 
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sity issued for a 5-year period by the Civil Aeronautics Board j; 
permitting us to engage in the common carriage of property on! 

We are not, nor do we have any ambition to carry passenge! 
common carrier. Our certificate does not permit us to carry | 
States mail, or air express. However, we are presently engag 
the carriage of passengers under contracts with the military and we 
are carrying agricultural farm laborers under a contract with the 
British West Indies Labor Organization, an agency of the Government 
of the British West Indies. These passenger activities are pursuant 
to exemption orders issued by the Civil Aeronautics Board. 

We were the largest supplier of airlift to the Air Force on the re- 
cently concluded Tokyo Airlift. We have a large-scale maintenance 
fac ility which at the present time is reworking and upgrading a num- 
ber of Air Force aircraft under contract with the Air Force. 

We are about to merge pursuant to approval of the Civil Aeronautics 
Board with Slick Airways, Inc. Slick likewise is operating pursuant 
to a certificate of public convenience and necessity issued at the same 
time and for the same period as was the one issued to my Company. 
Applications for the renewal of both certificates are now before the 
Civil Aeronautics Board. 

On the basis of the past record, the Flying Tiger Line, Inc., upon 
Slick being merged into it, will fly almost one-half of all the oe 
freight flown within the United States. We shall operate a fleet of 5 
aircraft. In its past fiscal year Flying Tiger business grossed in excess 
of $25 million and Slick in excess of § $14 million. We have grown 
steadily since our inception in 1945, and we are optimistic about our 
rate of growth in the future. But our optimism is tempered by our 

alization that there must be vital changes in the regulatory system 
for air transportation if we are to continue to operate without sub 
sidy—if we are to survive at all. 

[ have given you this extremely brief thumbnail sketch of our busi- 
ness history so that the committee may see our activities and our prob 
lems and our position in regard to legislation in perspective. In 
regard to S. 2647 let me say we are opposed to this bill on two counts. 

First, it has provisions which we believe will retard and impede 
the growth of air transport. An examination of the record in these 
hearings to date indicates that the undesirable proposals have been 
ably pointed out to the committee by various industry witnesses who 
have preceded me. It would be repetitious and a waste of the com- 
mittee’s time for me to retrace the ground already covered. 

A second and more important reason for our objection to this bill 
is what it fails to propose. In view of Senator Bricker’s recent public 
statement that he did not anticipate enactment of any Civil Aero- 
nautics legislation at this session, but did hope to compile a very full 
record as a basis for the Congress to grip the problem at its next 
session, it seems both timely and appropr iate that I use these few min- 
utes to give you the story of air-cargo Industry—where we have been, 
where we are going, and the sort of regulatory climate we require to 
endure and prosper. 

In 1949 the CAB crossed its fingers and issued experimental certifi- 
cates to four property only carriers. One has died, 1 appears to be 
an incurable invalid, and the remaining 2, Flying Tigers and Slick, 
are merging. A fifth, Riddle Airlines, was certificated 2 years later. 
These latter 3 carriers—soon to become 2—now are the domestic air- 
freight industry. 
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A certificate is both a privilege and a mandate. We were told to 
take our blueprint into the practical laboratory of competition and 
hard knocks to see if we could perfect and make useful a new trans- 
portation service. The CAB stipulated that the experiment was not 
to cost the rough, tough competition of the passenger carriers who 
have freely used their mail traffic and subsidy rights to wage a com 
petitive battle for airfreight. é : . 

The experimental period of 5 years is about over. W e are again 
before the Board for renewal of our certificates. Weare bringing with 
us a lot of experience, some very definite findings and some very firm 
eovictions. We are far wiser coming out than we were going in. 
From a practical point of view we believe, with all modesty aside, 
that we know more about this airfreight business than any other com- 
pany in the world. We think we have demonstrated that there is a 
place in the air for an airfreight industry but we are convinced that 
an airfreight industry can be successful only as a full partner in the 
national air transportation program. 

When the 1938 Civil Aeronautics Act was passed, the Congress 
ordered the CAB to foster a growth pattern in air transportation 
that would be responsive to the needs of the commerce of the United 
States, the postal service, and the national defense. This was and still 
isa very sound frame of reference. I believe that the airfreight indus- 
try’s performance and our future role in the air transport system 
should be tested against these legislative requirements. 

Let us first consider our contribution to the needs of commerce of 
the United States. The experience of both ourselves and the passenger 
carriers engaged in airfreight movements demonstrates that the air- 
freight business is entirely different from the air passenger business. 
In the first place, airfreight is more interested in the calendar than 
it is in the clock. 

So long as we guarantee first or second morning delivery, the freight 
cares little whether it leaves the dock at 9 o’clock or at midnight, but 
it does insist largely upon traveling at night. Freight planes there- 
fore usually sleep in the daytime and work at night—yjust the reverse 
of passenger planes. 

Our cargo planes, as I have already indicated, are carrying approxi- 
mately half of the airborne freight of the country. It is our main 
source of business. On the other hand, for the year 1952, all the sched- 
uled combination airlines as a group realized 2.16 percent of their 
revenue from flying freight. 

For 1953, American Airlines, by all odds the largest and most active 
passenger carrier engaged in the freight business, realized approxi- 
mately 5 percent of its revenue from freight. Thus the domestic pas- 
senger airline industry, 16 years after passage of the act and 25 years 
after it was born, is still spending over 95 percent of its effort and 
attention to the passenger field. It is even more obvious where their 
real interest lies when you realize that during the 16-year period 
hundreds of millions of dollars have been paid to the passenger air 
carriers as subsidy. 

My point is that if a carrier were capable of doing both the pas- 
senger and the freight job, the freight job would have been done long 
ago, 

_ The question of whether or not the speed advantage of air should 
he available to things as well as people is so unarguable that I will not 
take any time proving the point that airfreight provides a large bonus 
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to the commerce and the United States and has become an indisy. 
part of this commerce. When production and distribution bec 
geared to air-transit times on a large scale, as they inevitab| 
all manufacturing and inventory planning would be thrown into 
less confusion if the service became suddenly unavailable. So, | 
you please to accept as a fact my statement that airfreight doe 

the test of essentiality to the commerce of the United States. 

Once recognized as a vital contribution to the air commerce of the 
Nation, the airfreight industry must be granted regulatory rights that 
will enable it to prosper. 

Before going on to consider that regulatory rights should } 
corded this new segment of the air-transportation industry it would 
be well to consider its contribution to the national defense and its 
ability to contribute to the mail service of the country. 

The role of the airfreight carriers in the national defense can be 
demonstrated simply by a look at the record. In 1947, even before 
its certification, The Flying Tiger Line operated a 50 plane airline 
across the Pacific for the Air Transport Command. Since 1949 our 
contract operations for the Defense Department in connection with 
the Berlin Airlift, Korean war and the military buildup, together with 
the carriage of material on our regular common carriage freight sery- 
ice constitutes, I believe, the largest single air transportation cont 
tion to national defense of any airline under the American flag. 

I in no sense mean to imply criticism of any other carrier's contribu 
tion. I do wish the point to stand clear and sharp that the all-ca: 
varrier by design and by the very flexibility of its operation is n 
quickly adaptable to the pop-up type of military requirement tlian is 
the passenger carrier, whose schedule is rigid and who is in actuality 
serving communities rather than shippers. 

The need for the cargo carrier in national-defense planning is in- 
creasing. It is obvious in the darkening visibility of world affairs 
our civilization cannot afford the burden of widely deployed armies 
and their supporting supply depots. We must adopt, and are adopt- 
ing, a philosophy and a practical method of centrally locating our 
military forces and their logistic support and we are depending upon 
rapid and adequate mobility to put them in the right place at the 
right time. 

This military posture depends absolutely upon adequate air trans- 
port. The expense of keeping in being a large enough fleet of modern 
transport aircraft capable of carrying cargo rather than passengers 
to meet defense emergency needs would be enormous unless this fleet 
an to some extent earn its keep. 

If the military acquires the planes it will have burdensome oper- 

ating costs added to burdensome capital requirements. The air-cargo 
industry, however, can to a large extent solve this problem; and our 
free-enterprise system, if allowed to freely operate, will pay the bill. 
Remember, that due to the versatility of the cargo aircraft and the 
flexibility of the all-cargo operation, we have far more short-notice 
value for military support than does the passenger aircraft or the 
passenger operation. Therefore, anything that is done by the (ov- 
ernment to make our industry strong also strengthens our national 
defense. 

Now as to the air-cargo carrier and the Post Office. 

Since 1947 we have gone on record many times advocating that bulk 
mail be moved by airfreight at airfreight rates. We believe the Post- 
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master General would tell you that the current experiment now flying 
the first-class mail at cargo rates was largely due to our efforts in 
this direction. To date we have been excluded from participation 
in this program, even though the CAB made a finding, following 
notice and hearing, that it was legal for us to participate and despite 
the fact that on three occasions the Post Office Department has gone 
on record with the CAB requesting that our services be made available. 
There are many valid reasons why the airfreight schedules, flying at 
night, are peculiarly adaptable to moving this nonpriority mail which 
has been accumulated during the day. It is inevitable that this ex- 
periment will become a permanent thing and that it will be broadened 
to include parcel post. There are substantial monetary economies to 
the Post Office Department inherent in the whole plan, as well as the 
obvious speedup in communications for the public. 

It is readily apparent that the airmail and air parcel post is but 
another type of cargo. In fact it is the cargo with the lowest cost to 
the carrier. There is no sales expense, there are no pickup and deliv- 
ery problems, there is no credit risk. Sometimes we wonder if the 
strange reluctance of the CAB to have us carry mail at the same rate 
we charge for other cargo may have its origin in the natural em- 
barrassment of asking someone to work for you alongside one to 
whom you have in the past paid far more than you are now called upon 
to pay for the same work. 

We have been standing in line a long time and we will continu 
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do so. Airmail by cargo carrier must come either by action of the 
Board or by action of the Congress making Board action mandatory 
For us it is not only a problem of furnishing low-cost service to the 


Post Office but one of economic survival. The passenger carriers are 
loading their cargo planes with a mixture of low-rate cargo and high- 
rate mail—the higher the mail rate the lower the cargo rate they are 
able to quote. ‘The low rates for cargo are offset by mail pay and by 
subsidy for the passenger carriers. In the face of such competition 
the cargo carrier is ultimately doomed. 

Before leaving this subject, we should make our position on subsidy 
crystal clear. We have steadfastly taken the position that subsidy 
and mail pay should be two distinct things, and should be separated 
by legislation. But mail pay should be ascertained on a realistic basis. 
It is incomprehensible to us that the so-called compensatory airmail 
rate of 45 cents a ton-mile can be held to be shorn of subsidy. When 
a plane will carry a ton of coach passengers for 45 cents, a ton of air 
express for 35 cents, and a ton of cargo for 17 cents, it seems com- 
pletely obvious that 45 cents for mail, which does not have to be 
found, handled, fed or coddled, has a large measure of built-in subsidy. 

In this connection, the Postmaster General’s summary for 1952 is 

most eloquent. To the domestic carriers only, he paid $68 million for 
only 68,714,690 airmail ton-miles. His cost was 99 cents per ton-mile. 
If this mail had been flown at the first-class mail-by-air rate of 18.6 
cents, he would have saved $56 million. Of the $68 million, the local 
service carriers, admittedly subsidized, received $20 million. If you 
consider only the mail carried by the so-called nonsubsidized carrier 
the savings would still run into tens of millions of dollars. 
_5o, in spite of the repeated propaganda that the domestic trunk- 
line system is subsidy free except for Continental, Colonial, and 
Northeast, there are still millions of dollars in mail payments which 
are actually subsidy. 
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If the cargo carrier is to survive and make his proper contribution 
to the country’s transportation system, he must be permitted to share 
in the mail-cargo traffic on an equal basis with passenger carriers. He 
must have access to this large volume of cargo, but more important, 
he must be on an equal competitive footing w ith the passenger carrier 
operating cargo planes. 

The airfreight industry therefore now comes to you, the Congress, 
for a review of the regul: atory system under which it operates. The 
major problem of airfreight is the regulatory problem. Our personal 
relations with the Civil Aeronautics Board are ex xtremely cordial, 
But the Board has always considered that we, not being born to the 
purple, are fated ever to be an uneasy tenant in the crowded house of 
aviation. 

On page 2723 of the April 8 Congressional Record appear the fo] 
lowing remarks by Congressman Harry Sheppard: 

What is the Civil Aeronautics Board doing to foster the all-cargo airlines, 
this relatively new and extremely important segment of our air industry’ I will 
tell you what they are doing. 

I have investigated this matter in quite some detail and have found beyond 
question that the Civil Aeronautics Board has imposed every restriction, inhibi 
tion, and difficulty imaginable on these all-cargo carrying lines. They have made 
it as difficult to operate as is possible. 

Mr. Sheppard has pinned the tail on the donkey, and I have quoted 
him because he has said it with far less word mincing than I would 
have dared. 

Now, to be specific on a couple of things: 

1) The air-cargo business is the old chicken-and-the-egg proposi- 
tion. Great volumes of traffic will appear if the rate is sufficiently low. 
A low rate is only possible by using modern, efficient aircraft. These 
aircraft cost upward of a million dollars per copy. Obviously, with 
your right to do business limited to a few years—or, in our case, a few 
months—it is extremely difficult to secure financing. We must have 
a permanent certificate or we will simply spend all of our time trying 
to pull ourselves up by our bootstraps. 

Point No. 2: We are competing with the large transcontinental 
passenger carriers. We concede that whenever they have excess cargo 
capacity on their combination aircraft we cannot match their cost for 
small package-type freight. However, when they operate all-cargo 
aircraft they now are entitled to load the airplane not only with 17 
cent-per-ton-mile freight, but with 35-cent express and 45-cent J" ail. 
They, therefore, have more dollar revenue for a given shipload than 
do we, and they can subsidize their cargo oper ration from their pas- 
senger profits, compensatory mail pay, or even from subsidy. 

The passenger carriers have successfully maintained a dual price 
structure for airfreight itself. They have consistently maintained a 
rate structure for points where they are not competitive with all cargo 
carriers higher than the rate structure for the competitive points. 
Thus, the airfreight moving between points not served by the cargo car- 
riers have joined mail, air express, and straight subsidy to support 
the competitive operations of the passenger carriers engaged in the 
airfreight business. 

We spent much of 1953 trying to obtain an adjustment in airfreight 
rates to reflect the increased costs of operations. The transcontinental 
combination carriers refused to move. We finally secured an amend- 
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ment to the Board order setting minimum rates. This the big airlines 
violently opposed. Under the revised minimum rate order we pro- 
posed an upward adjustment which the big airlines forced us to cut. 
The rate we tried for was even below the rate level maintained by the 
big airlines for their noncompetitive points. 

The rate we were finally able to get in the face of the adamant 
competition of the big airlines is still substantially below the rate 
structure for noncompetitive points. 

If we are to have a stable and successful airfreight indust ry, no 
double standard of this character should be permitted by either the 
Congress or the Board. 

Considering the various problems I have presented, we recommend 
that the Congress in any new legislation should make provisions that 
will hasten and insure the full-scale development of airfreight which 
will make its great contribution to the civilian commerce and to the 
Post Office while at the same time vastly strengthen our military po- 
tential. The amended Civil Aeronautics Acts should at least do the 
following: 

|. Apply the same set of rules to all competitors engaged in the 
same class of business. 

If the combination carriers are to be permitted to carry airfreight, 
then we must be permitted to carry express, mail, and parcel post, all 
cargo items. 

2. Remove from the act the legislation which requires the adminis- 
trative body to certificate an airline for mail carriage before that line 
can be eligible for subsidy. 

The act in its present form spells out three justifications for govern- 
mental assistance to the air transport industry: The National defense, 
the postal service, and the commerce of the United States. Yet it 
restricts giving help to any but those serving one of these needs, the 
postal service. 

It would be just as logical to say in the Act that no carrier may be 
entitled to governmental help unless he has a contract with the Defense 
Department. 

In this respect I would like to make it very clear that my company is 
not here on your doorstep asking for a Government handout. We 
want, and intend to get, equal treatment by the Government with our 
competitors. Since our competitors have the right to subsidy, we also 
want that right. 

If we can get that right, we believe we can stop some of the insidious 
practices, such as rate wars and service wars that our competitors 
have served on us for the past 7 years, in trying to bankrupt us. We 
believe we can stop these unfair competitive practices with the right 
to subsidy for two reasons: 

1. Once our competitors realize they can’t bankrupt us with these 
tactics they will likely stop wasting money trying. 

2. If they don’t come to that sensible conclusion, we would have on 
our side the CAB to compel them to stop it. 

Under today’s conditions the CAB has complete responsibility for 
the economic stability of the mail-carrying airlines. They have 
absolutely no responsibility to a line such as ours which is not mail- 
certificated, but whose proportionate contribution to the national 
defense and the commerce of the United States has been proved over 
the past few years. 

179655438 
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The cargo carrier in the experimental period now drawing to a 
has demonstrated its contribution to the Nation. We have no quarre| 
with the local service carriers, but certainly it is a greater contribution 
than that of the local service carrier. The cargo carrier should be 
given equal status with its competitors, the trunk combination carriers, 

No. 3 on our legislative recommendations: Recognize that the 
Government is not only the regulator of the air but is also the jargest 


single shipper. Equal access to Government shipments shoul: 


se 


accorded the air and the surface carrier. No restrictions favoring syr- 
face carriage where air carriage is competitive should be permitted. 

Military shipments should utilize civilian airlift to the maximum 
where costs by civilian carrier is less than that of military aircraft: 
inasmuch as the civilian carrier stands ready at all times to become an 
arm of the military in time of emergency, the buildup of civilian 
carriers is the cheapest means of building military might. 

If new legislation adopts and implements these principles, we can 
foresee a revolution in the air. The airfreight industry will grow 
great and strong. The commerce of the United States, the postal 
service, the national defense, will be well served. 

I am grateful, Mr. Chairman and members of the committee, for 
this opportunity to present our views on what should be done insofar 
as the airfreight industry is concerned. 

Senator Scnorrret. Thank you, Mr. Prescott, for a most important 
approach to this problem. I don’t need to say to you, sir, that raises 
some questions that are most enlightening to your chairman this morn- 
ing as to certain phases of this operation. 

Mr. Prescorr. Thank you, sir. 

Senator Scuorrret. Mr. James G. Ray, of the Fairchild Engine & 
Airplane Corp. 

Mr. Ray. Good morning, sir. 

Senator ScnHorpreL. Good morning, sir. We are glad to have you 
with us. 

I note you have a relatively short statement. It will be included in 
the record, and you may proceed as you desire, sir. 

Mr. Ray. Thank you, sir. 

The statement is short. I might be able to shorten my time still more 
by summarizing it. 

Senator Scuorret. No, sir. You don’t have todothat. You include 
‘in your statement here your presentation of what you want to have 
this committee consider. 

Mr. Ray. Thank you, sir. 

T might just read my statement, then. 

Senator Scnopren. All right. 


STATEMENT OF JAMES G. RAY, REPRESENTING THE FAIRCHILD 
ENGINE & AIRPLANE CORP. 


Mr. Ray. My name is James G. Ray and I am a partner is a consult- 
ing firm located here in Washington which is presently engaged by the 
Fairchild Engine & Airplane Corp. to make a study of a new aircraft 
which is intended to be a replacement for the Douglas DC-3. 

This statement is based on the latest and most accurate information 
available to me at this time relative to this aircraft. 
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We have heard some of the earlier testimony given to your com- 
»yittee which indicated the great need for an aircraft of this general 
size. Some of these witnesses made reference to the long and unsuc- 
cessful efforts of the local-service air carriers to get such an aircraft 
developed and the dim prospects now of having one in the reasonably 
near future. The Fairchild Co. has asked me to appear before your 
committee to tell you that this picture is much brighter than it has 
been painted. / 

The aircraft I refer to is the Fokker F-27 and two prototype ma- 
chines are presently under construction by the Fokker Aircraft Co. 
in Holland. The actual cutting of metal to build these prototypes 
started several months ago and many of the individual parts are al- 
ready fabricated. It is the plan of the Fokker Co. to have these two 
machines flying the early part of next year. The cost of their con- 
struction is being borne by the Dutch Government. 

There is a close working relationship between the Fokker Co. of Hol- 
land and the Fairchild Co. over here. Fairchild represents Fokker in 
the Western Hempishere, handling the sales and service on several 
models of airplanes developed by the Dutch company. Pursuant to 
this working arrangement, Fairchild will handle the sales and service 
of the F-27 for the United States. 

[t is planned to bring one of the prototype machines over here, prob- 
ably next summer, for certification and for demonstration to Ameri- 
can air carriers. The earlier machines sold will probably be supplied 
from a Fokker production line, but Fairchild intends to set up a pro- 
duction line of their own for this aircraft as soon as the market indi- 
cates the feasibility of doing so. 

The F-27 should make a very good DC-—3 replacement. It is similar 
in size, having exactly the same wing span and a fuselage only a few 
feet longer. Embodying the aeronautical progress made since tlie 
DC-3 was designed nearly 20 years ago, this aircraft carries consider- 
ably more payload and cruises about 80 miles per hour faster. It will 
carry two Rolls-Royce Darts, which are the turboprop engines that 
have had considerable service in the British Viscount, an airplane 
that became noted for its smooth, quiet, vibrationless flight. 

The F-27 has a pressurized cabin, tricycle landing gear, and is 
modern in every respect. Our preliminary studies indicate that the 
seat-mile and ton-mile costs will be lower than for a DC-—3. 

A couple of months ago we made a survey of the opinion of official 
Washington on the matter of the use of an aircraft of foreign manu- 
facture by the certificated American air carriers. This survey found 
no objection on the part of Government to the use of a foreign-made 
aircraft if this would improve the financial prospects of the American 
air carriers. 

The price of the F-27 has not been finally determined but is expected 
to be about $400,000. This will not present a serious problem to the 
permanently certificated airlines, but the local-service air carriers will 
be hard put to finance new equipment at this price. An investment 
of this order obviously must be written off over a period of time longer 
than the life of their present temporary certificates. 

[t is important to the Government that these local carriers be able 
to purchase modern equipment at an early date. By so doing they 
can lessen their need for Federal subsidy, can provide a better service 
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to the public, and will be a much more valuable asset to the 
if some national emergency should arise. 

Thus, the ability of the local carriers to buy new aircraft is a 
nent and important consideration for this committee. At lone ist 
a modern aircraft will be available to replace the DC-3 and the 
emphasis shifts to the carriers’ ability to finance the change. 

Almost all of the local carriers have had great difficulty finan 
their present operations and many of them are still handicapped by 
lack of operating capital and equipment. Legislation that will assur 
an investor greater permanence of his investment seems to be neces 

The availability of this new airplane is imminent. Thus, the | { 
for Government to consider this problem and put the subsidized air 
carriers in a position to change their fleets to more modern aircraft 
is now. 

We greatly appreciate this opportunity to bring this situation to 
your attention. 

Thank you. 

Senator Scnorpret. Mr. Ray, we appreciate your appearance here 
this morning and the expl: ination you have given us concerning a new 
local-service aircraft that is to become a reé lity and should contribute 
greatly to the economics of feeder-line service. 

Mr. Ray. Yes, sir; I believe it will. 

Senator Scnorrret. And we are glad to have you appear before 
our committee and have your testimony. 

Mr. Ray. Thank you, sir. 

Mr. Sweeney. Mr. Chairman, Mr. Ray would like to have this 
appendix to his statement made a part of the record. 

Senator Scuorpre.. It will become a part of the record. The entire 
statement and the attachments thereto will be a part of the record. 

(The information referred to is as follows:) 


PERFORMANCES AND ECONOMY 


The following information gives some general figures, based on the norma 
takeoff weight of 32,630 pounds. 


PERFORMANCES 


Maximum cruising speed at 20,000 feet (13,800 revolutions per minute) miles per hour 
Economical cruising speed at 20,000 feet (13,300 revolutions per minute) do 
Rate of climb at sea level, I. S. A ; ; .-feet per minut 
Rate of climb at sea level. I.S. A. +15° C - do 
Service ceiling (r/e=100 feet per minute) of ‘ feet 
Operating altitude on 1 engine (r/e=0.02 V2so do 
Normal stage distance : miles 
Maximum stage distance do 
Stage speed for normal stage distance : miles per hour 
Takeoff distance on 2 engines (ICAO technique) _-- re , ; . feet 
ICAO takeoff field length__. . ‘ do 
ICAO landing field length inti 52 do 


ECONOMY 


At normal 
takeoff 
weight 
(32,630 

pounds 


Direct operating cost for 300 mile stage: 
Pence per long ton=statute mile _._- ees . 15 
Dollar cents per short ton=statute mile __......_- ain actin ; 5. 65 
Pence per passenger unit =statute mile. ______--_-- sin ESS 1.43 
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Senator Scnorpret. Mr. Grant Stockdale. 

Mr. Stockdale, the distinguished Senator from your State, G: 
Smathers, was compelled to leave—I don’t know whether you wer 
when he expressed his regret. 

Mr. Srockpae. Yes, sir. 

Senator Scuorpret. He had a conference with some officials | 
your State, including, I believe, the Governor, but he did want \: 
much to be here when you offered your testimony. I do not 
what is holding up Senator Smathers, but I am going to leave 
your discretion. You may proceed. In all probability the Senat 
will be here before you finish, and if you will remain for a while he 
may desire to ask you some questions. 

Mr. Srockpate. Fine, sir. 

Senator ScnorpreL. We are glad to have you with us, and I note 
you have a prepared statement. 

Mr. Srockpae. Yes. 

Senator Scnorrret. That statement will be included in the record, 
and you may proceed as you desire. 


STATEMENT OF GRANT STOCKDALE, MEMBER OF THE BOARD OF 
COMMISSIONERS OF DADE COUNTY, FLA., AND CHAIRMAN OF THE 
AIRPORTS COMMITTEE OF THE DADE COUNTY PORT AUTHORITY 


Mr. Srocxpae. All right, sir. I would like to read this statement. 

Honorable chairman and members of the committee, my name is 
Grant Stockdale. I am a member of the Board of Commissioners of 
Dade County, Fla., which also constitutes the port authority of Dade 
County. The port authority, governmentwise, has jurisdiction over 
the air and water of Dade County insofar as such governing does not 
conflict with laws of the State and Nation. I am chairman of the air- 
ports committee of the Dade County Port Authority. 

I would like to interrupt, Mr. Chairman, the statement here, and 
say Mr. Allison B. Curry, who is the director of our port authority 
and is the administrator of the airports, and who usually appears at 
such matters and such hearings as this, has unfortunately had an op- 
eration, a major operation, and is unable to be here; but our board 
of commissioners did feel we should be here, even though we have 
just made a cursory study of the bill in order to present one or two 
particular views in Mr. Curry’s absence, and in regard to that I would, 
if it pleases the committee, like to reserve the right to file a supple- 
mental analysis of the bill when Mr. Curry is back on his feet. 

Senator Scuorrret. That permission will be given, and let the rec- 
ord so indicate. 

Mr. Srocxpate. Thank you very much. 

Senator Scuorpren. Senator Smathers, I might say that your 
gentleman from Florida has just appeared, and we are very happy to 
have you with us. 

Senator Smatuers. Thank you, sir. 

I am sorry that I had to be absent, but we had a meeting with our 
Florida Road Board. In the event we are not able to get much air 
transportation, we are looking at our roads at the same time. So, we 
are going to take care of it either way. 

I am sorry not to have heard the other witnesses, but I am very happy 
to be here to hear Mr. Stockdale. 
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Mr. Srocxpae. I am happy that the junior senator from Florida is 
here. 

| would also like to say in the opening remarks here, Mr. Chair- 
man and members, that much of our testimony here is directed toward 
Federal grants-in-aid through the CAA because we just had time, in 
Mr. Curry’s absence, to m: ake a cursory study of the bill. We find that 
phase of the matter is going to be heard next Monday. Since R my- 
self, am not going to be able to appear at that time and Mr. Curry 
would not either, I would like to have the privilege of stating our 
views on that at this time. 

Senator ScHorepreL. Let the record show that opportunity will be 
granted. 

Mr. Srocxpate. Thank you, sir. 

Ts Dade County Port Authority is most appreciative of the abili- 
ties, time and effort being put in, and having been put in, by the spon- 
sor rane the committees on this bill. It is commenda is that you are 
striving to further improve laws which are designed to insure greater 
public safety and at the same time, further enhance the development 
of the general aviation industry. 

Gentlemen, no other large city in the Nation is as dependent on 
iviation as is Greater Miami. 

The prime industry of Greater Miami and Dade County is tourism. 
Tourism, coupled with the many allied and attendant industries, makes 
up a major portion of our economy. 

Because of the long distances between Miami and the other centers 
of population to the north and south, air travel is our most vital sys- 
tem of transportation. During this past year 2,143,000 air passengers 
went in and out of Miami International Airport. Over 115 million 
pounds of air cargo were handled here during the same period. A1- 
though Greater Miami is ranked 34th in population in the Nation, 
from the standpoint of air ecw and cargo handled, it ranked 
second, Chicago being first, in the Nation in 1953. 

The commercial aviation industry itself employs roughly 20,000 
people at Miami International Airport. One out of every thirty em- 
ployed in Dade County is directly engaged in aviation work on the 
airport. Add to this our evergrowing private plane popularity, and 
one can readily appreciate the fact that Dade C ounty, perhaps more 
than any other community, is most immeasurably dependent on avia- 
tion for economic survival. 

We are not unmindful of our large debts in gratitude to the great 
airlines, the Federal Government and Senator George Smathers, 
among other legislators, who have made possible this tremendous in- 
dustry in Florida. 

I am not qualified to say what _— of advantage Miami Inter- 
national Airport could offer the Nation in the event we were engaged 
in another all-out war; but, in the last World War, it most definite sly 
served its country well. The Air Force made it the largest air depot 
in the world. It supplied more war material by air to the European 
and African Theaters than any other of our bases. More troops were 
sent by air from Miami than any other of our bases. 

The port authority supports the brief of the National Association 
of State Aviation Officials. We commend the association and Mr. 
Joseph McLaughlin, the association’s immediate past president, for 
his comprehensive analysis of the bill. 
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While the Dade County Port Authority supports all of Mr. Me- 
Laughlin’s views on the matter, we wish to specifically call attention 
to several paragraphs of his April 20, 1954, statement, as follows: 


Airports.—With respect to the maintenance of an adequate system of airports 
nationwide, NASAO believes that some continuing form of Federal aid will be 
an absolute necessity. We need only to look to the experience on our highways 
to forecast our airport requirements. With each passing year as the motor 
vehicle has improved or the numbers increased, our highways have become obso- 
lete and have to be modernized, and additional ones built. The same thing js 
true of our airports and particularly those facilities serving domestic and inter- 
national scheduled air transportation requirements and the military. The more 
efficient the vehicle, the most costly the airport facility will become. Within 
reasonable limits, the airport facility must keep pace with the aircraft. 

NASAO wishes to make the point in fact that at the time the Federal Airport 
Act was considered by Congress prior to 1946, the States had played only a very 
small part in the creation of airport facilities. A tabulation of the expenditures 
made by the several States reveals that the States have invested as much if not 
more money in airport improvements as the Federal Government has invested 
under the Federal Airport Act since 1946. 


The Dade County Port Authority cannot overemphasize the im- 
portance of Mr. McLaughlin’s remarks along this line. Of course, 
our board is ever striving for complete and independent stability, and 
I can assure the committee that we will continue striving always to 
obtain this objective. However, with the constant progress in avia- 
tion, such as larger commercial and military aircraft, swifter flights, 
longer and heavier runways, we cannot as yet go it alone, so to speak, 
ever how frugal our operation and maintenance » might be. 

For an example, the Dade County Port Authority is planning a 
new airport terminal costing several million dollars; and we’re most 
grateful that a Federal grant-in-aid, amounting to $537,000, has been 
allowed on these much-needed projects. While the $537,000 seems 
small, as compared to the overall cost of $4 million to $5 million for 
the terminal, I can state to you gentlemen that without your help to 
this extent, it is doubtful that we could undertake this sore ‘ly needed 
improvement. 

We urge that some continuing form of Federal aid will be an abso- 
lute necessity if we are to remain economically and militarily sound. 

The Dade County Port Authority particular ly supports the National 
Association of State Aviation Officials’ views also on the type of certifi- 
cates, airmen, and definitions. We feel that they clearly state our 
position and for this reason, we feel no further need to comment upon 
them. 

Now, again quoting Mr. McLaughlin: 

Type certificates.—We believe the Congress should give careful study of the 
present need for the type certification by the Federal Government of aircraft 
other than those engaged in common-carrier activities, particularly in view of 
the present high state of development in the art and science of aircraft design 
and construction. 

We believe the Congress should now determine whether the Federal Govern- 
ment should still certificate each type of aircraft and every component part 
thereof any more than it does automobiles, trucks, and similar vehicles. 

Airmen.—We believe careful study should also be given to the present nee 
if any, for the issuance of certificates by the Federal Government to the oe 
of persons engaged in the inspection, maintenance, overhaul, or repair of aircraft 
of the type commonly utilized in general aviation. 

There is a general feeling throughout the general aviation industry that - 
type of aviation has been handicapped and retarded rather than fostered and 


developed, because of the strict regulations it has been subjected to during recent 
years. 
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If. in the judgment of the committee and Congress, a liberalization is desirable 
it is suggested that it might effectively be accomplished by describing the type 
of thing that must be performed only by certificated persons and expressly exclude 
everything else from such requirement. 

Definitions.—It is the general position of the States that the broadening of 
the regulatory base of civil aviation should be avoided in every instance where 
there is not a clear-cut and presently discernible requirement that the base be 
broadened. To the extent that the definitions in title I have a tendency to expand 
the area in which the proposed Authority may regulate, they should be subjected 
to the most searching scrutiny. 

It has been a constant complaint of all segments of the civil aviation industry 
that the massive burden of regulations, both in the fields of safety and economics, 
and the sheer complexity of the regulations, has become a barrier to its normal 
and natural growth, instead of fostering and encouraging development of every 
useful purpose of the aircraft in permitting the full force and play of ingenuity 
and imagination. 

There is more than mere color of argument that the mass of regulations 
and interpretations have tended to hold back advancement and discourage the 
individual. 

Sweeping definitions that embrace all phases of every level of aviation activity 
within the regulatory powers set forth in subsequent titles of the act would 
appear to open the door to a greater complexity attaching to aviation activity, 
rather than a simplification, whether the area of the regulation is to be safety 
or economics. 

We have several particular sections in mind. For example, the definition of 
“sir contractor’—section 101, subparagraph (4): It appears to Pa so all inclusive 
that it could expose to economic regulation the little airport operator on the sod 
field in the small town; the agricultural operator engaged in spraying and dust- 
ing: the industrial operator patrolling pipe and transmission lines; the individual 
dealing in new or used aircraft or their component parts; persons selling gasoline 
or operating a repair station, et cetera. 

I interrupt here to say I am also chairman, Mr. Chairman, of the 
mosquito committee, the antimosquito committee control, in Dade 
County, and we do a lot of dusting down there. We have about 10 or 
15 planes that we put up and it could conceivably include those planes 
involved in work of that nature. 

Until such time as there is a demonstrated need for economic regulation of any 
or all these phases of aviation, it is the abiding conviction of the States that any 
gratuitous imposition of such regulations should be avoided—for almost in- 
evitably if the power to regulate is so given, it will be exercised. 


It is, accordingly, recommended, that, to the extent of the purposes of defini- 
tions: 


(1) determine demonstratable and present need, and confine definitory 
treatment to those areas or segments where such need is affirmatively de- 
termined ; and 


(2) define the areas or segments of civil aviation that are to be embraced 
in economic regulation. 

Similarly, in the field of economic regulation as related to definitions, the 
division of all air carriers into regular and irregular gives rise to the possibility 
that business firms operating aircraft, or perhaps even fleets of aircraft, for their 
own private incidental business use, may be subjected to economic regulation 
since they could be construed irregular carriers within the framework of the 
definition. 

With that brief remark, Mr. Chairman, I would like again to thank 
the committee for letting me come here and make this rather general 
statement, but we did feel, in the absence of Mr. Curry who, as I men- 
tioned earlier, appears on all hearings such as this, we wanted to 
testify with particular regard to the "Feder al grant in aid, which I 
understand will be discussed next Mond: Ly. 

As pointed out here earlier, the aviation industry is very important 
to Dade County, and if anything happened to the assistance that we 


have gotten in the past and have been verv grateful for, and which 
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we hope to receive in the future, our airport would wither and die o 
the vine in a matter of months. We certainly want to get that point 
across, even though it might be a little out of order at this time ins 
much as you are taking it up next Monday. 

I would also like to further—we mentioned it in the brief here 
point out our gratitude to Senator Smathers, who has been a tremen 
dous help to all aviation in Florida, but with particular regard to 
Miami International Airport. Back in 1947 or 1948, I think it was, 
Senator, I think it was largely due to your efforts that we were able 
to get the warehouse facilities down there to the people from the 
Federal Government. We are putting them to good public use and 
everybody in south Florida is very grateful for your efforts along that 
line. 

Senator Smatuers. I want to warn you this might be used against 
you for me. So, you want to be careful what you say, but I do appreci- 
ate your having said that. 

May I say, Mr. Chairman, I think the operation at the Miami Inter- 
national Airport is possibly the best operation—and, of course, this is 
open to considerable debate, but I think it is one of the best opera- 
tions—that we have anywhere in the country. 

Your remark about 7,000 people being down there in World War 
I—the reason that we now have over a half million people is because 
of the development of aviation, and particularly the fine service which 
has been rendered by the International Airport at Miami. 

Mr. A. B. Curry, who-is the executive director, has been the pt 
dent of the airport associations. He is on the use panel. He is rea 
one of the ontstanding aviation authorities we have in the ae 
It is regrettable he cannot be here, but I am happy, as I am sure the 
committee is, that in his absence we do have Mr. Stockdale, a young 
man who, having been elected to the county commission, has been put 
on in charge of aviation programs in Dade County and to my personal 
knowledge has done a splendid job in the further development of avia- 
tion in that area. 

So, I just want to say lam happy that he could come. I think he has 
made a contribution to our consideration of this legislation. 

Senator Scnorrren,. Weare glad to have you here with us, Mr. Stock- 
dale, and when it is thought advisable at a later time in these proceed- 
ings, as the record will indicate, or when you desire to file any addi- 
tional matters before this committee, you or Mr. Curry, we will be 
happy indeed to receive them. 

Mr. Srockpate. Thank you very much, Mr. Chairman, for that con- 
sideration. 

I want to thank Senator Smathers for his kind remarks in my diree- 
tion and also say that we all over the State of Florida are awfully 
proud of the job he is doing, not only regarding aviation but all mat- 
ters of good and public interest. 

Senator Scnorpren. We are glad to have him on this committee, with 
his background and knowledge of a lot of these things, especially when 
we are considering the comprehensive changes that are before us in 
this legislation. 

I take it there are no other witnesses to testify this morning. | 
understand that the next regular hearing of this committee on this 
measure will be on the 27th, at which time the Government department 
witnesses will be before us. 


iS-' 





REVISION OF CIVIL AERONAUTICS ACT 589 


At this point I will insert a letter received by the chairman from 
American Airlines, dated May 10, 1954. 
(Letter of May 10 follows :) 


AMERICAN AIRLINES, 
Washington 6, D. C., May 10, 1954. 
Hon. Joun W. BRICKER, 
United States Senate, Washington 25, D. C. 

Dear SENATOR BricKER: On April 22, 1954, in the course of hearings on S. 
°¢47 Mr. Robert Ramspeck discussed a recent case where the Civil Aeronautics 
Board without notice and hearing issued an exemption to American Airlines to 
operate nonstop flights between New York City and Mexico City. Mr. Ramspeck’s 
discussion reflects certain misunderstandings which should be corrected. 

Mr. Ramspeck said at page 379 of the transcript that the Civil Aeronautics 
Board issued no finding with respect to this exemption. The Board, in fact, 
wrote a full opinion. A supplementary explanation of the situation was, more- 
over, set forth in affidavits by the Chairman of the Board and one of the officials 
of the Department of State. These affidavits were filed in court when the exemp- 
tion order was appealed. Copies of the Board's opinion and of the two explan- 
atory affidavits are enclosed. 

The true situation was as follows. 

American Airlines is the only United States-flag carrier operating between 
New York City and Mexico City. It has been engaged in this operation since 
1942. Under its certificate authority from the CAB, however, all flights must 
stop at Dallas, Tex., thus imposing a time penalty of 2 hours or more on the New 
York City-Mexico City service. 

Seven years ago American applied to the Civil Aeronautics Board for an amend- 
ment to its certificate which would enable it to operate nonstop also, thus greatly 
improving the service to and from New York City. At the same time, despite 
Mr. Ramspeck’s allegation to the contrary at page 374 of the transcript, service 
would be maintained between Mexico City and Dallas in accordance with the 
requirement in American’s certificate. 

The Board took no action on this application. It even refused to permit the 
matter to be heard. Since that time, American has repeatedly requested action 
on its application. 

Several years ago the Board granted Air France, a carrier of the Republic of 
France, the right to operate nonstop service. This grant was approved by the 
President in 1951. Mexico, however, did not concur in this grant and the matter 
remained quiescent until January 1954. At that time Mexico suddenly reversed 
its former position and issued the nonstop authority to Air France which immedi- 
ately instituted the nonstop service. 

This gave a foreign-flag carrier, Air France, a great competitive advantage over 
the United States-flag carrier by enabling the foreign-flag carrier to operate well 
over 2 hours faster than could American Airlines despite the fact that the traffic 
involved was traffic between the United States and Mexico and that the United 
States carrier, American Airlines, had pioneered the service. 

As soon as informal word was received concerning the prospective inaugura- 
tion of service by Air France, American consulted with the State Department 
and was advised that it would be permitted to seek nonstop authority from Mexico 
if the CAB granted American the necessary right. On January 20, 1954, Ameri- 
can accordingly filed with the CAB an application for an exemption. At the same 
time American asked that its 7-year-old application, on which the Board thereto- 
fore had refused to take any action, be set for hearing, the exemption to be only 
temporary pending the holding of such hearing. Since the application contained 
information which the State Department deemed confidential, confidential treat- 
ment of the application was requested. 

On January 20, the day the application was filed, the CAB and the State Depart- 
ment consulted at length concerning the matter. Finally, at the end of the day, 
American was advised that the CAB did not wish to treat American’s application 
as confidential and, therefore, suggested a refiling on the next morning with the 
confidential matter deleted. This was done and the CAB granted the exemption 
on the State Department’s recommendation. This full story gives a picture con- 
siderably different from Mr. Rampseck’s simple assertion at page 368 of the 
transcript that “the application was filed at 8:52 a. m. on January 21, 1954 
the Board met at 9 a. m. the same day and promptly granted the exemption.” 
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The State Department immediately authorized American to seek the tep 
porary nonstop rights from Mexico. American did so, but Mexico eventually 
determined that it would grant them only if a Mexican flag carrier were } 
ized to operate to New York. This involved a governmental matter, America) 
so advised the CAB and the State Department, terminated its discussions wir} 
the Mexican Government, and the temporary exemption was revoked. 

American’s application for an amendment to its certificate to enable 0 
operate nonstop has, in the meantime, been set for hearing and a hearing the TO! 
will be held in the near future. 

The CAB, in issuing the exemption to American, expressly made it revocable 
at will. At any time, therefore, during the period when American was discuss. 
ing the matter with the Government of Mexico any party—Eastern Air Lines 
or anyone else—who had facts to bring out was free to present them to the 
Civil Aeronautics Board. The only effect of the issuance of the exemption with 
out prior notice to Eastern Air Lines was to enable American immediately to 
discuss the matter with the Mexican Government. The service could not possi- 
bly have been inaugurated prior to a time when Eastern Air Lines, had it go 
desired, would have had full opportunity to present to the CAB any and ali 
facts it deemed relevant, and if those facts had indicated that the exemption 
should not have been issued the CAB, under the terms of the exemption order, 
could have terminated the exemption overnight. 

But Eastern did not present any such facts to the CAB. Instead it appealed 
the exemption order to court. That appeal became moot when the exemption 
was revoked. 

In this connection it is interesting to note that the “very substantial amount 
of traffic’ of Eastern and Pan American to which Mr. Ramspeck referred at 
page 368 of the transcript amounts to less than 5 New York City-Mexico City 
passengers a day in each direction, hardly a “substantial” amount. 

As Mr. Ramspeck’s statement admitted, the action taken by the CAB on this 
case was fully in accordance with its regulations and was pursuant to a pro- 
cedure followed in other cases and sustained by the courts. Indeed in a number 
of Federal statutes regulating carriers and other utilities there is a similar 
procedure for interim, revocable authorization of this nature without prior notice 
and hearing. 

There was an obvious public interest in this effort by the CAB and the State 
Department to protect United States-flag air transportation. A situation had 
arisen where a European carrier had suddenly received a great competitive ad 
vantage over the United States carrier in operation. There was every reason 
why, pending a full hearing on the matter, the United States should have been 
put on a basis of equality with the Republic of France in the carriage of United 
States traffic. This consideration would surely appear to transcend the private 
interest of any particular airline. 

Mr. Ramspeck made the extraordinary assertion at page 368 of the transcript 
that American had previously applied for the same kind of an exemption and that 
the President of the United States had refused it. Mr. Ramspeck stated that 
the CAB was, therefore, reversing a decision of the President of the United 
States. Eastern made this same charge in court. The Government’s attorneys 
made it very clear at that time, however, that no such exemption had ever been 
passed on by the President of the United States, and we are surprised that Mr. 
Ramspeck should repeat the contention. 

It is particularly unfortunate that a version of this incident as garbled as 
that given to this committee on April 22 should becloud the important issue 
involved in the amendment to the exemption section of the Civil Aeronautics 
Act which Senator McCarran has proposed in 8. 2647. Such an amendment is 
most desirable. There is a vast difference between the interim and very limited 
exemption issued to American, whereby an effort was made to provide com- 
petitive equality with a French-flag carrier pending a full hearing on the matter, 
and the serious problems created by the exemptions issued by the Civil Aero- 
nautics Board to so-called nonscheduled carriers. These exemptions, of unlim- 
ited duration and extent, have virtually made a mockery of the orderly regula- 
tion of air transportation and of the certificate requirement which is the first 
principle of the present Civil Aeronautics Act. American appreciates Senator 
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MeCarran’s efforts to correct this situation and looks forward to being helpful 

+ the Committee on Interstate and Foreign Commerce in whatever way possible. 

Respectfully yours, 
Dwicut D. TAYLor, Jr., 

Assistant to Vice President. 


Affidavits referred to are included in these hearings as appendix 
GG of the CAB letter of July 22, 1954, infra, p. 1196.) 
Senator Scnoerret. If there is nothing further, let the record show 
that the hearings are recessed until the 27th. 
(Whereupon, at 11:40 a. m., the hearing was recessed until Thurs: 


day, May 27, 1954.) 
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THURSDAY, MAY 27, 1954 


Unrrep Srares SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met at 10:07 a. m., pursuant to recess, in room G—16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker (chairman), Schoeppel, Hunt, Mon- 
roney, and Smathers. 

Also present: Bertram O. Wissman, chief clerk; Edward C. 
Sweeney, aviation counsel and Edward Jarrett, assistant chief clerk. 

The CuatirMan. The committee will come to order. 

This is a continuation-of the hearings on S. 2647, the McCarran bill. 

The first witness this morning is Mr. Robert B. Murray, Jr., Under 
Secretary for Transportation and Chairman of the Air Coordinating 
Committee. 

You may proceed as you desire, Mr. Murray, and then after you 
have finished on S. 2647, we will take your testimony on S. 3410, the 
act to amend the Federal Airport Act. 


STATEMENT OF HON. ROBERT B. MURRAY, JR., UNDER SECRETARY 
OF COMMERCE FOR TRANSPORTATION 


Secretary Murray. Mr. Chairman and members of the committee, 
the Department of Commerce appreciates this opportunity to pre- 
sent to your committee its views with respect to S. 2647, the proposed 
Civil Aeronautics Act of 1954. This legislation deals with a subject 
of major importance to the Nation’s economy and defense—the sound 
development and regulation of the aviation industry. The Depart- 
ment of Commerce has a considerable interest in this subject. As you 
know, the Secretary of Commerce is the President’s principal adviser 
within the executive branch on transportation-policy matter. To per- 
mit the Secretary to discharge this important responsibility effectively, 
it is of course necessary for the Department to take an active policy 
interest in the field of aviation as well as in other forms of transporta- 
tion. 

In addition, it is my privilege to serve as Chairman of the Air Co- 
ordinating Committee, which has recently completed a general review 
of aviation policy, in response to the President’s request. The Com- 
mittee’s report reflects the combined views of the Federal agencies most 
directly concerned with aviation policy. This report has been ac- 
cepted by the President, and has been publicly released. 

The CuarrMan. We have a copy of that report. 
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Secretary Murray. This is the President’s statement in releasing 
the Air Coordinating Report: . 

secause the last comprehensive review of United States aviation policy 
complet ted approximately 6 years ago, current guidance is critically nee 
the aviation industry, by Government, and by the public. 

On September 23, 1953, I requested that the Honorable Robert B. My 
Jr., as Chairman of the Air Coordinating Committee, direct that Committee re i 
review and, for my consideration, make recommendations on United States 
aviation policy. The report was prepared with the help of appropriate re; 
sentatives of the aviation industry, local governments and other groups d 
rectly concerned with aviation matters. The Committee has accomplished this 
task in a fashion that could make its report a milestone in the progress of 
American aviation. 

The report has been presented to me, and reflects this administration's cep. 
tral objective in this field—to strengthen American aviation. In order to carry 
out this broad policy, the Committee has made certain specific recommendations 
in such phases of aviation as air-transport routes and subsidy, air cargo, 
ports and airways, aviation safety, mobilization planning, and some aspects of 
aircraft manufacturing. In each case, the Committee has been guided by the 
desire to promote the most effective Government relationship with the ciy; 
aviation industry and to gain the greatest public benefit from every dol! 
Government aid expended. 

I shall use this report as a guide in the future consideration of questions re 
lated to the subject of civil aviation and in making appropriate recommenda- 
tions to Congress. The review is released for general distribution and infor 
mation. 


Was 


ied by 


re- 


air 


The Cuarrman. We will make the copy of the report a part of our 
official records. 

It has been suggested that we ask if it is a unanimous report an p 
if there is any variation from it? There were two or three of | 
committee who dissented from it; were there not ? 

Secretary Murray. It is a unanimous report except for one subject 
dealing with the desirability of the Government financing a prot 
type aircraft for local service airlines. There was a major difference 
of agree on this subject, with the Civil Aeronautics Board, the 
Army, the Navy, and the State Department voting for the use of Gov- 
ernment funds tor the development of a local serv ice plane; and with 
the Post Office, the Air Force, and the Department of Commerce vot- 
ing against. 

The Cuarrman. You have a list of the personnel of that committee 
do you, Mr. Secretary ? 

Secretary Murray. Yes, I do. 

The Cuamman. Will you put it in the record at this time? Mr. 
Lee was to furnish it. but I would like to have it now. 

Secretary Murray. The members are Mr. Samuel C. W augh, Assist- 
ant Secretary of State for Economic Affairs; Mr. H. Chapman Rose, 
Assistant Secret: ry of Treasury; Mr. Roger Lewis, Assistant Secre- 
tary of the Air Force; Mr. James H. Smith, Assistant Secretary of the 
Navy for Air; Mr. George H. Roderick, Assistant Secretary of the 
Army; Mr. John C. Allen, Assistant Postmaster General; Mr. a 
Gurney, Chairman of the Civil Aeronautics Board: and then Mr. « 
Weldon Jones of the Bureau of the Budget is a nonvoting See 
Col. Alvin B. Barber, of the Office of Defense Mobilization is a non- 
voting member: and Mr. Robert E. Lee, member of the Federal Com- 
munications Commission, who votes on matters having to do with re- 
sponsibilities of the Federal Communications Commission. I repre- 
sent the: Department of Commerce on the committee, and serve as Its 
chairman. 
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The Cuarrman. Thank you very much. You may proceed. 

Secretary Murray. As background for this Department’s comments 
on S. 2647, it may be helpful to the committee if I first review briefly 
some of the highlights of the ACC report. I shall not take your time 
to discuss all of the varied policy issues which the report covers. With 
your permission, I should like instead to concentrate upon those por- 
tions of the report which have the greatest significance from an over- 
all policy standpoint, and the most direct bearing upon possible legis- 
lative action. In particular, I will address my remarks to the portions 
of the report dealing with subsidies, routes, and other aspects of air 
transport operations. 

The following paragraphs, taken from the introduction to the ACC 
report, indicate the general views of the ACC with regard to the Gov- 
ernment’s role in the development of the air transport system: 

In determining policies appropriate to air transportation, it must be kept in 
mind that this is an industry affected with a public interest. The responsibility 
of the Government, however, is not to carve out some predetermined role for air 
transportation and then attempt to force the industry into such development. 
Rather, the Government must provide a general background of sound regulatory 
and promotional policies within which the industry itself will have the greatest 
possible opportunity for finding its own proper mission in competition with all 
other forms of transportation. 

Past Federal assistance has accelerated the development of this industry. 
However, we are now at the point where the industry in large measure is self- 
sufficient. The goal of Federal policies should at this time be directed to the 
development of economically healthy carriers, capable of financing with private 
resources their own continuing growth. 

If appropriately timed in relation to the industry's stage of economic develop- 
ment, the orderly withdrawal of Federal assistance can actually represent an 
important force leading to the long-term strengthening of the industry. 

These few paragraphs summarize some of the principal concepts 
which underlie may of the specific conclusions and recommendations 
in the report. The ACC has recognized and reaffirmed the basic na- 
tional interest in a soundly developing air transport system. At the 
same time, it has emphasized the responsibilities which the industry 
itself must increasingly assume for its future development. The Gov- 
ernment must be prepared to provide subsidy assistance where clearly 
required to achieve some definite national interest objective. However, 
it must also avoid the danger of getting this industry so accustomed 
to Federal financial protection, that the carriers will come to depend 
upon such aid, to the detriment of their own managerial skills and 
resources, 

lhe Government must not have a static approach toward subsidy 
policy in a field which is itself as dynamic as aviation. It must be 
prepared to adjust its policies in keeping with the maturing position 
of the industry. 

_ When the Civil Aeronautics Act was passed in 1938, air transporta- 
tion was, by almost any reasonable standard, an “infant industry.” 
he subsidy assistance provided in subsequent years—like the land 
grants furnished to the railroads in their early history—has been 
necessary to permit the development of a new and important form of 
transportation. The wisdom of providing such developmental assist- 
ance in the industry’s formative period is evident in the benefits which 
its expansion has brought to the traveling and shipping public, to the 
postal service and to the Nation’s defense. From the start, however, 
this subsidy program has had as its ultimate objective an industry 
47965—54—___39 
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‘apable of maintaining its operations—and its own continuing de- 
velopment—on a self-sufficient basis. Realization of this objective js 
essential, not only to reduce the subsidy cost to the taxpayer, but also 
for the maximum long-term strength of the airlines themselves. Fyr- 
ther, this objective is essential if we are to maintain equitable competi- 
tive relations between air and surface transportation. 

In the period since 1938, air transportation has grown enormously 
in size, economic strength, technical development, safety, and cenera] 
public acceptance. it is no longer merely a novel or emergency means 
of travel; it is an integral part of our normal, everyday system of 
transportation. The progress we have already seen is undoubtedly 
only a forerunner of the progress still to come. This progress alread) 
achieved is also a measure of the growing ability of the industry to 
carry forward its future development under its own momentum. The 
report of the ACC sets forth a positive program which recognizes the 
inherent capabilities of air transport, and provides the basis for treat- 
ing this industry increasingly as a mature, self-supporting segment of 
the Nation’s overall transportation system. 

With regard to domestic air transport operations, the committee 
has concluded that the industry is now in a position where steps can be 
taken to move in an orderly fashion toward its subsidy-free status. 
The basic concept that the domestic industry should at some point be 
required to stand on its own feet has been frequently stated in the past 
by interested groups both within and outside the Government. The 
present ACC report proposes to translate this general concept into a 
positive program for early action. 

Senator Smatuers. Mr. Chairman, does the witness wish to com- 
plete his presentation before we ask any questions ? 

Secretary Murray. I would like to complete my statement if I may, 
if there is no objection. 

The Cuarrman. You may proceed, Secretary Murray. 

Secretary Murray. For example, it calls for the establishment at 
this time of definite schedules for the orderly reduction, and eventual 
elimination, of subsidy support for domestic carriers now receiving 
such aid. It also calls for prompt action, by industry and government, 
to effect route modifications, mergers, and other adjustments required 
to strengthen the industry, and give it the fullest possible opportunity 
for meeting a reasonable schedule for subsidy withdrawal. In this 
connection, the report points out the necessity for avoiding wneco- 
nomical duplication of service, and for giving particular attention to 
this matter in the consideration of new route applications. 

In the international field, the ACC’s report has emphasized that 
some routes will be required for broad reasons of national interest, 
sometimes despite the ahatoes of any clear economic justification. It 
has recognized that special factors will prolong, perhaps indefinitely, 
the period during which subsidy will be required in order to assure 
the maintenance of services needed in the national interest. Under 
the present pattern of international operations, subsidy requirements 
have been increasing, and show no immediate prospect for significant 
reduction. In order to permit such reduction, the ACC report stresses 
the importance of holding subsidy to the lowest level consistent with 
national interest factors, by achieving the most economic possible route 
pattern. In this connection, it particularly recommends the elimina- 
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tion of any unnecessary and uneconomic duplication of services be- 
tween United States-flag carriers. 

More generally, the report states certain basic principles which 
should govern the administration of airline subsidies. It emphasizes, 
for example, that the existence of a route certificate should not in itsel f 
commit the Government to indefinite subsidy support of a particular 
operation. Where circumstances have changed substantially since the 
original grant of a certificate—causing a current subsidy level that is 
disproportionate to the public benefits—the Government should have 
sufficient flexibility to withdraw its subsidy support. The report also 
emphasizes the need for more effective annual budgetary control of the 
subsidy level by the President and the Congress, and recommends that 
methods be developed whereby this can be accomplished while still 
assuring carriers of reasonable stability of subsidy during the period 
of their eligibility. 

With respect to nonscheduled airline operations, the ACC has reaf- 
firmed the soundness of the regulatory pattern established in the Civil 
Aeronautics Act, under which the operation of common carrier service 
is subject to certification based upon the public convenience and neces- 
sity. This regulatory principle is sound for air transportation, just 
as it is for other forms of transportation, and for many other types 
of public utilities. If carriers are to be expected to maintain a normal 
public utility obligation to provide all needed services for which they 
are certificated—ineluding unprofitable as well as profitable routes— 
there must at the same time be some suitable control over the right of 
other carriers to engage in competitive services. The ACC report con- 
cludes that the general exemption authority now provided in the Civil 
Aeronautics Act should not be used as the basis for any large-scale 
departure from this intended pattern of regulation. 

At the same time, the committee has recognized that there is a valid 
role which can be filled by irregular carriers in the field of contract 
and bona fide charter services. Accordingly, the report recommends 
that such supplementary services be encouraged, and that a new type 
\f certificate be developed to cover such services. It also recommends 
that contract carriers operating for hire be brought within the eco- 
nomic regulatory jurisdiction of the Civil Aeronautics Board. 

Several points should be emphasized with respect to these main 
recommendations of the committee’s report dealing with air transport. 
We believe that they provide a sound and positive program, which 
will contribute to the development of a stronger and healthier industry. 
We further believe that such strengthening of the industry—per- 
mitting the full realization of its economic potentiality—will benefit 
the public in two ways. It will assure the traveling and shipping pub- 
lic of the best possible service, with the most modern equipment, at 
lowest reasonable rates, while at the same time reducing the subsidy 
burden for the taxpayer. 2 

The report has naturally given considerable emphasis to subsidy 
policy. This emphasis reflects the feeling that sound subsidy policy 
has an importance going far beyond the direct monetary burden on 
the taxpayer. The Government’s subsidy policy can affect the entire 
tone and character of the industry’s operating efficiency and economic 
development. 

At best, subsidies are a mixed blessing. In some situations, and at 
Some times, Federal subsidy assistance is necessary for the industry's 
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progress. In other situations, however, subsidies can have the effect 
of preserving an uneconomical industry structure or pattern of oper- 
ations, the correction of which would increase the industry’s abil lity 
to serve the public interest. Furthermore, the availability of sul sidy 
protection inevitably has some tendency to weaken normal business 
incentives for economy and efficiency. 

As pointed out in the ACC report, the withdrawal of subsidy pro. 
tection, if properly timed in relation to the industry’s development, 

can be a positive force, leading to the strengthening which will bes 
cheunate the interests of aviation and the public. In our opinion, the 
time has come to start moving positively in that direction, at least 
with respect to the domestic carriers. ‘This does not mean, however 
an immediate or abrupt termination of subsidy for any service now 
in operation. The report stresses the need for an orderly sc hedule 
for subsidy reduction. The ACC did not attempt to specify the 
length of time that would reasonably be required for this purpose: 
that is a matter which lies within the discretion of the Civil Aero- 
nautics Board. The important point in the ACC report, however, is 
that this program calls for action based upon some definite timetable, 
and does not constitute merely a pious hope for the future. 

Much of the policy program set forth in the report of the ACC , 
be carried out within the framework of existing statutory author ity. 
However, certain phases of this program will dep end upon legislative 
action by the Congress. For example, some ¢ anes in section 406 (b) 
of the present act—dealing with the provision of mail compensation 
and subsidy—will be required to permit more effective budgetary 
control over the subsidy program. 

Such legislative pr oposals as appear necessary for the full accom- 
plishment of the ACC’s policy recommendations are being developed, 
and will be transmitted to the Congress for its consideration as soon 
as possible. 

The Department of Commerce has carefully reviewed the prov 
sions of S. 2647 in relation to the policy conclusions of the ACC 
survey. In general, we believe that the types of statutory changes 
now required ean best be effected by specific amendment of individual 
sections of the 1938 act, rather than by a complete revision of the 
statute as proposed by S. 2647. In the main, the 1938 act has been 
working well. It is a statute with which the industry, the ee 
ing agencies, and the courts are now familiar, and regarding which 
a substantial body of administrative and judicial interpretation has 
been developed. In anything as fundamental as the statute controlling 
the operations and development of an entire industry, we should be 
careful to avoid change for its own sake. Language changes, if not 
responsive to some clearly demonstrated need, create an unnecessary 
risk of uncertainty and confusion in the future administration of the 
law. We therefore urge that the committee focus its attention on the 
specific sections of the Civil Aeronautics Act which at this time requ! 
amendment, rather than enacting a complete revision of the entire 
statute. 

In discussing the principal provisions of S. 2647, this Department 
will concentrate on general objectives, and will not attempt to com- 
ment at this time on the technical or drafting problems raised by 
the detailed language of this bill. To the extent that we can be of 
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assistance to the committee, we will of course be happy to submit more 
detailed comments at a later date. 

Among the principal provisions of S. 2647 are its proposals for 
reorganizing the governmental agency structure in the aviation field. 
1) his bill proposes to replace both the Civil Aeronautics Board and 

‘ivil Aeronautics Administration with a new, independent seven- 

ne Authority. The new Authority would thus take over the 

quasi-judicial, quasi-legislative functions of the present CAB, plus 

the ie operational and service functions of the present CAA. The one 

function which would not be transferred to this Authority would be 

the accident investigation function of the CAB, which would be 
ioned to a proposed new independe nt Air Safety Board. 

We believe that these organizational proposals are unsound. They 

ould impair Government efficiency and economy, and would dierep 
eauitaia lines of administrative responsibility within the executi 
branch of the Government. It would be most unwise to place m: dae 
executive and operating 1 responsibilities, such as those now exercised 
by the Civil Aeronautics Administration, in an agency independent of 
direct Presidential supervision and control. The CAA operates the 
Federal airways, administers the Federal-aid airport program, oper- 
ates and maintains control towers and conducts enforcement programs 
to secure compliance with Federal laws and regulations relating to 
viation safety. These functions involve the expenditure of substan- 
tial sums of Federal funds, the supervision of a large number of 
employees, and the day-to-day execution of administrative programs, 
nany of which are directly related to activities carried on by other 
exe-utive agencies. This type of function is properly the responsi- 
bility of an executive department of the Government, and should be 
performed by some officer responsible to the President, rather than by 
an independent authority. 

Furthermore, a seven-member authority is not suited, in the very 
nature of its organization and operation, to the prompt and effective 
discharge of major operational responsibilities. The commission- 
type agency has been designed to provide a deliberative and quasi- 
judicial framework for the settlement of regulatory issues. The same 
characteristics which make it suitable for such activities make it com- 
pletely unsuitable for executive functions requiring prompt action, 
on a day-to-day basis. Nor is this defect cured by the creation of the 
position of executive officer, as proposed by the bill. Since that officer 
would possess only those powers delegated by the Authority, ultimate 
responsibility for decision would remain in the seven members con- 
stituting the Authority itself. 

Apart from the adverse effect which the proposed reorganization 
would have aon the executive and operational functions now per- 
formed by the Civil Aeronautics Administration, we believe that it 
would also interfere with the orderly discharge of the quasi-judicial 
functions now vested in the Civil Aeronautics Board. The Board is 
faced with many important decisions in the area of subsidy and regu- 
latory policy assigned to it by statute. If these important functions 
are merged with the large operating programs of the Civil Aero- 
nautics Administr: ation, there is a very real danger that the members 
of the proposed new Authority will so divide their attention between 
the two types of functions as to weaken the execution of both. 
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It is pertinent to note in this connection the statement of the origina] 
Hoover Commission on Government Organization, which had the fol- 
lowing comments on the general subject of commingling executive 
with regulatory functions in independent commissions : 

Purely executive functions too frequently have been entrusted to these inde. 
pendent regulatory commissions. The consequences have not been too happy, 
for a plural executive is not the best device for the performance of operational] 
duties. Moreover, these duties commonly call for close integration with the 
broad programs of the executive branch. The quality of independence, desirable 
in the disposition of controversies, creates obstacles to the handling of an 
executive program. 

Furthermore, in commenting on the former Maritime Commission, the 
Hoover Commission made the following statement : 

It is an anomaly that a regulatory commission should also conduct the executive 
function of managing a huge business; that executive functions should be carried 
on by an agency that is not subject to Presidential direction; that executive 
functions should be carried on by a full-time board * * *. 

In order to correct these organizational and functional deficiencies, 
Congress approved Reorganization Plan No. 21 of 1950. Under this 
plan the Maritime Commission was abolished. Its administrative 
and promotional functions were transferred to a Maritime Adminis- 
tration in the Department of Commerce, and its regulatory functions 
were vested in a Maritime Board. 

In view of these considerations, the Department of Commerce is 
convinced that the efficient, orderly discharge of the Government’s 
aviation responsibilities requires that functions which are of an execu- 
tive nature should continue to reside in an executive department of 
the Government. We are therefore strongly opposed to the organiza- 
tional arrangement proposed in S. 2647. 

We further believe that the proposal to reestablish an independent 
Air Safety Board is both unnecessary and undesirable. The function 
of accident investigation is of course an important one. However in 
itself it is not so large a function as to warrant its assignment to an 
independent agency. The primary responsibility for accident investi- 
gation has resided in the Civil Aeronautics Board since 1940, and this 
arrangement has proved very satisfactory. 

The proposed reestablishment of an independent Air Safety Board 
would merely result in additional expense, additional governmental 
personnel, additional problems of interagency relationships, without 
any significant offsetting advantages. It has not been the practice in 
other fields of transportation to establish separate agencies for the 
sole purpose of accident investigation. In the case of rail transporta- 
tion, for example, the responsibility for accident investigation is as- 
signed to the ICC, and in the case of marine transportation, the Coast 
Guard has such responsibility. 

T should like to turn now from these organizational questions, to 
comment briefly on the changes in substantive policy which are pro- 
posed in 8. 2647. In view of the broad scope of this bill, and in the 
interest of conserving the committee’s time, I have singled out for 
comment only those issues which appear to be of primary significance. 

Regulation of irregular carriers: S. 2647 contains several provisions 
relating to the operation of irregular or nonscheduled airlines en- 
gaged in common carrier service. First, the bill establishes a statu- 
tory designation of irregular carrier, and authorizes the issuance of 
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specialized certificates covering irregular operations. Secondly, the 
bill would tighten the present statutory authority to exempt common 
carriers from the normal certification requirement. 

The combined effect of these provisions would require irregular 
carriers, using large transport planes, to obtain certificates of con- 
venience and necessity in order to remain in common-carrier service. 

We believe that the general objective of these provisions is sound. 
This objec tive appears Consistent with the general conclusions on this 
subject in the ACC report, as outlined previously in my testimony. 

Economic regulation of contract carriers: Title I'V of this bill would 
a the Government’s economic regulatory jurisdiction—which is 

ww limited to common carriers—to cover contract carriers as well. 
The objective of this proposal is generally consistent with the recom- 
mendation of the Air ¢ ‘coordinating Committee. We believe that it 
would close a significant gap in the Board’s present jurisdiction. 

Legislation for this purpose was recommended several years ago by 
the President’s Air Policy Commission, which stated : 

The Congress found it necessary to give the Interstate Commerce Commission 
control of both common and contract motor carriers. * * * We believe that the 
economic regulation of contract carriers is necessary to prevent unstable con- 


ditions in the air-transport field similar to those in the motor-carrier field prior 
to the Motor Carrier Act of 1935. 


The line of demarcation between common and contract carriage is 
not a very sharp one, and there is a wide range of operations which 
might be genie as falling under either heading. Accordingly, if 
the area of contract carrier operation remains completely exempt 


from Board regulation, this is bound to render more difficult the 
Board’s pro blem in administering its regulatory jurisdiction over 
common carriers. The recent experience with nonscheduled operations 
points up the serious problem of attempting to apply one form of 
regulatory control to one portion of the industry, while permitting 
competition by other carriers which are not subject to similar control. 
In our opinion, it would be desirable to give the Board at this time the 
necessary power to regulate contract carrier operations, so as to assure 
that an equitable and. reasonably consistent regulatory approach ean 
be followed with regard to all major forms of air transportation 
servic eS. 

In supporting the basic purpose of this proposed contract carrier 

regulation, the Department valet to stress the early stage of develop- 
ment of this Seiad of air transportation, and the consequent need for 
regulating it in a manner which will most effectively promote its 
sound development. In particular, the Board should have enough 
flexibility in administering these provisions so as to be able to grant 
the type of operating authority which will best be suited to the char- 
acter of the service involved. 

As previously stated, the Department’s comments at this time are 
addressed only to the general objectives of this legislation, and there- 
fore I shall not attempt in this statement to comment on the detailed 
provisions of title IV. 

Experimental certificates: Section 301 (e) of this bill would 
authorize a new type of route certificate, intended to cover experi- 
mental operations. Such certificates would be issued for temporary, 
3-year periods, and would not be renewable. They would be issued 
without any showing of public necessity, provided that the service in 
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question would not duplicate any service already authorized by an 
existing certificate, or any service for which an application jis already 
pending. Subsidy for any such operation would be limited to 20 per- 
cent of the carrier’s cost. 

This Department is sympathetic to the underlying purpose of this 
proposal, namely, to encourage the development of new and experi- 
mental air transport services. However, we do not believe that the 
proposal in its present form provides a satisfactory method tor 
achieving this result. 

In the first place, as this section is now written, there is little pros- 
pect that it could be used effectively. For example, under the terms 
of this section, the existence of a pending application for similar 
service would bar the issuance of an experimental certificate. Lf this 
provision were enacted in this form, the Board would probably be 
swamped with “protective” applications for almost all feasible new 
operations, thereby limiting the issuance of any “experimental” cert 
ficates. 

However, there is an even more basic weakness to the proposal as 
now drafted. In essence, the proposal would make the concept of 
“newness” the one controlling standard for the issuance of an experi- 
mental certificate, to the exclusion of the various other factors which 
now must be considered under the more general standard of “public 
convenience and necessity.” Under the latter standard, the Board can 
and does give weight to the desirability of experimental new opera- 
tions. However, in finding “convenience and necessity,” consideration 
must also be given to such other factors as: 

(a) The realistic prospects for economic survival of the pro- 
posed operation ; 

(6) The relationship of the proposed service to the economi 
soundness of existing air transport operations; 

(c) The number of carriers that could be economically sup 
ported by the new service ; 

(d) The merits of authorizing new versus existing carriers to 
provide suclr services. 

If all such factors were to be ignored in the issuance of experimen- 
tal certificates, it could weaken the regulatory framework established 
by the 1938 act to help maintain stable economic conditions within this 
industry. Consider, for example, the situation that would face the 
Board if it had several applications for the identical experimental serv- 
ice, and yet the economic potential of the service could not conceivably 
support more than one carrier. This is not a hypothetical assump- 
tion, since most new types of service have in fact presented the Board 
with precisely this situation. Under the present act, the Board can 
conclude that the public convenience and necessity will justify the new 
service but only if it is provided by one carrier. In the absence of a 
requirement to make some finding of public necessity, the Board would 
have no clear basis for limiting the number of operators to whom it 
would issue experimental certificates. This inability to control the 
amount of duplicating service might well weaken the prospects for eco- 
nomic success of the experimental operation. 

For these reasons, this Department does not support the proposal 
in its present form, even though we favor the encouragement of new 
aviation services. We wish to reemphasize that there is authority 
under the present act to award temporary certificates for experimental 
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operations, as evidenced by the certificates of this character already 
oranted by the Board. 

~ Regulation of airline security issues: Section 309 (d) of this bill 
would establish Federal control over the issuance of airline securities. 
This provision is patterned after the similar authority already pos- 
sessed by the ICC with regard to railroad securities. While recogniz- 
ing that a definite precedent thus exists for this type of authority, 
this Department nevertheless believes it undesirable to extend the 
scope of governmental control in this direction. 

One of the basic objectives of this administration is to minimize 
governmental intervention in the activities of private business. As a 
public utility, air transportation is, of course, necessarily subject to 
a much greater degree of governmental control than is the case with 
ordinary commercial enterprises. However, there is one significant 
difference between the existing forms of economic regulation, and that 
which is proposed in the control of security issues. By and large, 
existing regulation is concerned with matters in which the Govern- 
ment alone is in a position to protect the public, or to assure the main- 
tenance of sound economic conditions within the industry. In the 
proposed control over security issues, on the other hand, the Govern- 
ment would be involved mainly in “second guessing” the wisdom of 
managerial decisions, and in attempting to protect individual com- 
panies from their own possible mistakes. 

It may be argued that the Government should exercise this type of 
financial control in order to protect itself from the subsidy require- 
ments that might result from unsound financing programs on the part 
of the carriers. However, in our view, the Government’s subsidy func- 
tion in the aviation field actually argues against the assumption of this 
proposed jurisdiction with respect to security issues. If the Govern- 
ment takes on the final authority for determining the wisdom of a 
particular financing program, it must by the same token assume some 
responsibility for any subsequent problems developing from such a 
program, including a responsibility to alleviate such problems through 
subsidy. This sharing of authority and responsibility between man- 
agement and Government would not be conducive to the sound long- 
term development of the industrv. 

We feel it would be more proper at this stage of airline develop- 
ment for the Government to treat this industry in accordance with its 
growing maturity, and to leave private management both the author- 
ity and the responsibility for its financing programs. The present act 
specifically states that subsidy needs shall be determined on the basis 
of honest, economical, and efficient management. It would be entirely 
reasonable to treat an unsound financial program as an evidence of 
neconomical management, and therefore not eligible for Federal sub- 
sidy relief. It would be preferable to place the carriers clearly on 
notice that the Government will not rescue them from such financial 
difficulties, rather than attempt, through the proposed security regu- 
lation, to second-guess the wisdom of managerial decisions. 

Conversion of local service certificates to permanent basis: Proposed 
amendment I to S. 2647 would authorize any existing local service car- 
rier to apply for a conversion of its route certificate to a permanent 
basis, and would require the Authority to make such change unless the 
service provided has been inadequate or inefficient. Proposed amend- 
ment J would accomplish the same result, with the added requirement 
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that the Authority make a find of fitness, willingness, and ability on 
the part of the local service carrier. 

This Department believes that it would be unsound to provide by 
statute a general change in the duration of route certificates granted by 
the Civil Aeronautics Board, The Board expressly limited the dura- 
tion of present local service certificates because of the experimental 
nature of the services authorized. In its original decisions authorizing 
such services, and repeatedly since then, the Board has emphasized 
that it would refuse to renew the certificate of any carrier which fails 
to demonstrate adequate progress toward self-sufficiency. In the re- 
cently completed policy survey of the Air Coordinating Committee, 
this general principle has been reaffirmed. 

This Department recognizes, of course, the desirability of giving «ll 
carriers the degree of stability provided by permanent certificates 
wherever justified, and at the earliest date possible. However, 
believe that this should be accomplished within the CAB’s existing 
thority to determine the appropriate duration of any given certilicate 
on the basis of evidence specifically relating to its particular service. 
We therefore oppose these proposed amendments to S. 2647. 

Control over international rates: Section 1002 (d) of this bill i 
intended to give the Civil Aeronautics Board broader regulatory juris- 
diction over the rates charged in international service by United States 
flag carriers. Such broadening of the Board’s jurisdiction was recom- 
mended in the report of the Air Coordinating Committee, and the 
Department supports the general objective of this portion of S. 2647. 

Authority to establish mail and subsidy rates by carrier divisions 
(S. 3426): By letter of May 18, 1954, from the chairman of this com- 
mittee, the Department has been requested to include in testimony on 
S. 2647 our comments on two recently introduced bills, S. 3426 and 
S. 3409. S. 3426 would amend section 406 (b) of the present act so 
as to authorize the Civil Aeronautics Board to establish mail or subsidy 
rates by carrier divisions. The apparent purpose of this bill is to 
meet the situation considered by the Supreme Court in Delta Air 
Lines, Inc. v. Arthur E.. Summerfield, in which the Court concluded 
that the present law requires the CAB to consider the subsidy need of 
a carrier as an entity, without separate consideration of its individual 
divisions. 

Because of the recent date of the Supreme Court decision on this 
subject, there has not yet been enough experience to determine the 
actual effect it is likely to have upon the development of the United 
States air transport system. Accordingly, the Department of Com- 
merce does not at this time have any specific comments to offer with 
respect to S. 3426. 

eee, to provide free or reduced rates for Government traffic 
(S. 3409) : S. 3409 would add to the Civil Aeronautics Act a provision 
comparable to section 22 of the Interstate Commerce Act, authorizing 
free or reduced rates for Government traffic, although S. 3409 does 
limit itself to the Department of Defense. The operation of section 
22 in surface transportation has been the subject of considerable con- 
troversy in recent years. There are now pending before the present 
Congress various bills proposing to modify or repeal that section. 
Pending clarification of the future legislative policy toward the grant- 
ing of free or reduced rates for Government traffic under the Inter- 
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State Commerce Act, it would be inappropriate to incorporate this 
same type of provision in the Civil Aeronautics Act at this time. 

Federal airport aid provisions: S. 2647 includes several sections 
providing for Federal participation in airport improvement. Section 
»12 would establish a nationwide program for the protection of aeria! 
approaches to airports, and would authorize Federal grants to carry 
out such a program. Section 213 provides more broadly for the prep- 
aration of a national airport development plan, and also authorizes 
the grant of Federal funds for such purpose. 

It is not clear how these two sections are intended to relate to the 
Federal Airport Act. Section 1302 states that nothing in the present 
bill is intended to affect programs under that act. Yet, the above- 
mentioned provisions of sections 212 and 213 would authorize par- 
allel, duplicating airport grant programs. 

We believe that any necessary changes in the Federal Airport Act 
can best be accomplished by specific amendment of that statute, rather 
than by provisions inserted in more general aviation legislation. 

Federal versus State safety responsibilities: The bill contains ap- 
parently conflicting provisions with respect to Federal-State relation- 
ships in air safety regulation. Throughout the safety provisions of 
the bill the new term “air navigation” is used as the substantive 
measure of Federal authority over aviation safety. As this term is 
defined, practically all aviation activity would come under Federal 
safety regulation. This would give legislative expression to the prin- 
ciple that the Federal Government has dominant responsibility for 
aviation safety regulation. We feel that this is sound, and is con- 
sistent with the recommendation of the Air Coordinating Committee. 
Aviation, by its nature, does not lend itself to separate safety regu- 
lation by different States. 

However, two provisions of the bill—section 102 (g) and section 
105—apparently reserve to the States some measure of “control of 
operations in air navigation wholly intrastate in character.” If these 
provisions are intended to limit or duplicate the Federal Government’s 
authority in aviation safety matters, they would create the possibility 
for confused and divided responsibility in this important area, and we 
would oppose them on such grounds. 

Other safety provisions: The Department does not have detailed 
comments on all of the many proposed changes in the technical pro- 
visions of the bill. Some of these we favor without reservation, such 
as the provision eliminating the need for administrative hearings 
where none is requested. Some of the proposals we favor in part, 
such as those which relate to private flyers. In this case we approve in 
general the provision for veidety regulation of private flyers in a less 


exacting manner than is required for operations conducted on a com- 
mercial basis. We do not, however, favor the provision of the bill 
which would permit private flyers to do all the mechanical work on 
their own aircraft without regard to their fitness to perform such 
operations. We feel that the Government’s obligation to protect the 
safety of others who may be affected by subsequent 2 cee of these 


aircraft requires some measure of Government regu 
this area. 

Some proposals in the bill are the subject of somewhat. differently 
treated legislative recommendations proposed by the Department 
and now pending before Congress. For example, S. 2647 would exempt 


atory activity in 
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manufacturers of aircraft and aircraft components from the require- 
ment that their employ ees be certificated by CAA. This is one of the 
purposes of S. 2815, a bill now pending before this committee. There 
are, however, major differences between the language we have pro 
posed and that contained in 8. 2647. The bill drafted by this Depart- 
ment would authorize the exemption of repair stations to the same 
extent as manufacturers. Furthermore, the exemption under our pro- 
posal would be granted only in the discretion of the Board; 8. 2647 
would make the exemption absolute. We believe that our proposal 
would better serve the industry and the public and we would recom- 
mend it rather than the proposal in S. 2647. 

On the whole, we believe that changes to the safety provisions of 
the act should be separately considered and separately passed upon 
by Congress. We hi ave proposed s sever al meen measures to this 

815 iS S. 2816, H., R. 
7395, “H. R. 6817, and H. R. 6818. W e hi ave cri mt under study. 
We believe that the present title VI of the act, with the changes which 
we have proposed or are now developing, will better serve the needs 
of civil aeronautics than the omnibus revision proposed in §. 2647. 

In concluding this statement, we wish to reemphasize our recom- 
mendation that the committee not attempt to develop a complete re- 
enactment of the present statute, but that it concentrate instead on 
amendments to the specific sections which clearly require changing. 

If the Department of Commerce can be of any assistance to you in 
your further consideration of any portions of this bill, please call upon 
us freely. 

The CHatrMan. Thank you very much. Have you any questions, 
Senator Hunt? 

Senator Hunt. No questions. 

The CuarrmMan. Senator Monroney ? 

Senator Monroney. You dwelt rather heavily on the subsidy and 
the importance attached to relieving the Government of all subsidies 
through mergers or restrictions on competition through various elimi- 
nation of competitive flying on the same route. 

Tell us what‘is the commercial airline subsidy cost this year ? 

Secretary Murray. You mean entirely? 

Senator Monroney. Domestic and then foreign. 

Secretary Murray. The foreign cost is roughly $ 350 million this year, 
including territorial services. 

The domestic is $24 million for the local service and $3,500,000 for 
the domestic trunklines and $2,300,000 for the helicopter services. 

Senator Monroney. In other words, the burden of your statement 
in proposing to have fewer airlines and fewer schedules competing 
with one another on what we consider the trunklines, all this atte mntion 
is paid to the $3,500,000 that goes to domestic airline subsidies, while 
we are whopping off $2,300,000 for helicopter development. 

The question that I would like to pose is do we want to restrict the 
competition of development of new airlines and eliminates the com- 
peting for faster service, things like that, on the basis of $3,500,000 
in domestic subsidies to any trunkline ? 

Secretary Murray. Well Senator, I think there are two answers to 
that. I think you have to take the local service and the trunklines 
together as far as the domestic air pattern is concerned, which accounts 
for roughly $27 million. 
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Senator Monroney. Since the burden of your testimony seems to 
me to approach an effort on the part of this Polic y Committee and also 
on the part of the Civil Aeronautics Board to freeze out new compe- 
tition, to eliminate competing trunklines and to worry about a sub- 
sidy on our domestic trunklines, and that seems to me to be the burden 
of the first part of your statement on the basis that it is costing us 
ne a year to ‘keep the competitive system alive. 

Secretary Murray. We feel that a strong, independent a r industry 
can a peevide better service with better equipment and more modern 
equipment at the lowest possible rates. 

We believe that within ri framework of the air-route setup today, 
there is the potenti: al for bringing that about. 

Now, there is plenty of competition within the air carrier industry 
today as you well know. It is our feeling that the public interest will 
be better served completely apart from the subsidy question, if the 
routes of the carriers can be strengthened in a way to bring about a 
strong series of companies in this business. 

Senator Monroney. Certainly if you encourage by governmental 
action the swallowing up of smaller trunkline service and create 2 
or 3 giants in the business and give them all the routes, you may be 
able . have a more efficient service or you may be able to cut rates a 
little bit, but under our system of free enterprise it would seem to me 
that the Government is try ing to go in the direction of cartelization, 
in the direction of limitation on the development of new airline indus- 
tries and using as an excuse a matter of $3,500,000 that goes to the 
domestic trunklines. 

Secretary Murray. I do not believe that follows at all. In the first 
place, I know of no intent, either by any agency of the Government, 
or by anything that we did in the Air Coordinating Committee, to 
restrict the aviation development in this country to 2 or 3 carriers. 

We are suggesting that the Civil Aeronautics Board use its best 
efforts—since we do have a potential for self-sufficiency here—to 
strengthen the routes. I do not believe any of the trunklines involved 
really want a subsidy. I am sure they would love to have their routes 
so strengthened that they would be able to relieve themselves from 
dependence upon Government aid. 

So that we feel that there is a potential for a very strong air carri 
service, and that the best interests of everybody will be served by tak- 
ing those necessary steps. 

Senator Monronrey. You said earlier: 

It also calls for prompt action by industry and Government to effect route 
modifications, mergers, and other adjustments required to strengthen the indus- 
try, and give it the fullest possible opportunity for meeting a reasonable schedule 
for subsidy withdrawal. 

_ Most of the burden of the early part of your statement, as I interpret 

t, because you break it down into local carriers in one place and talk 
aban foreign service in another, is directed at the problem of $3,500,- 
00 we are now subsidizing certain domestic trunklines. 

I would hate to see us get to the abominable situation in air trans- 
portation that we have on the Pennsylvania Railroad between New 
York and Washington. You cannot find many points served by 
monopoly that operate as poorly and with as much disregard for the 
convenience of the traveling public. 
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If we are going to worry about and save the $3,500,000 for domestic 
trunkline subsidies and hope that granting more of the routes 
Eastern Air Lines or some other airline can save this $3,500,000) jy 
subsidy, I think you are going to eliminate the competition that is s 
vital and has brought the airlines to their present high standard of 
performance. 

Secretary Murray. I think you are giving much too much emphasis 
to the $3,500,000. 

Senator Monroney. Isn’t that what we are talking about on these 
domestic trunklines? If there is any more subsidy, let us know about it. 

Secretary Murray. We are talking about the entire air carrier jp. 
dustry. We are talking about efforts by the Board to strengthen 
routes so that the entire industry might find itself subsidy free as 
soon as possible. There is nothing in the report at any point that 
calls for the elimination of competition. As I have said, there js 
plenty of competition. Double tracking exists between all major cities 
of the country. There is triple tracking and there is quadruple track- 
ing, as you know. There is no lack of competition in the industry 
today. 

We are simply calling for correction of any situation where there is 
uneconomic duplication that is disproportionate to the public interest, 
Such uneconomic duplication should be eliminated and in those areas 
where you have your trunklines that are on subsidy—and as you 
know, one additional one has recently applied for subsidy—the public 
interest is better satisfied by having those companies have strong 
enough structures that they can be free of subsidy. There is no 
thought of eliminating the service to the public. Under this program, 
service needed by the public will be very much improved. 

Senator Monroney. Would you elaborate, then, on what you mean 
by the merger? I mean, do you intend to apply that method to solve 
the subsidy problems? Your biggest subsidy problem is in your in- 
ternational operations. If we are going to make PanAm the “chiosen 
instrument” in the report, we can save some money on the subsidies by 
knocking TWA out of the Atlantic and getting down to maybe one 
line in the Pacific. The subsidy which is subject to saving is $50 mil- 
lion there instead of $314 million on your domestic routes. 

Secretary Murray. There again there is nothing in the report 
which would call for any particular number of airlines on any given 
routes. In the first place, the Air Coordinating Committee has no basis 
for taking on any determination as to who will serve where. That 1s 
a function of the Civil Aeronautics Board. The matter of mergers 
has not been limited to either domestic or international. It simply 
points out that the Civil Aeronautics Board should attempt, to 
strengthen the route structures under which our American carriers 
are operating, and to eliminate from areas where the cost is dispro- 
portionate to the public interest, any excessive services that are now 
being rendered. It is suggested that it be done on a selective basis, 
and I don’t think the phrase “chosen instrument” came up in the dis 
cussions of the Air Coordinating Committee at any time. _ 

The idea here has been that we will get better service if we have 4 
financially strong industry that is able to stand on its own feet and 
be strong enough to buy the kind of equipment and put in the type of 
schedules at the kind of rates that will bring the best possible service 
to the traveling and shipping public. 
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We believe that there is within the framework of the air transport 
system at this point that potential which will in no way interfere with 
the service to the public and which will, as I say, in essence, do a 
better job than is now being done or would ever be done with a great 
group of weak carriers unable to give the service or unable to buy the 
equipment that the public has a reasonable expectation to desire. 

Senator Monroney. Well, I don’t know of any trunklines so-called 
that are weak and feeble; yet I do know that we have fewer airlines 
operating today with the record-breaking peak of air travel than we 
had a few years ago. Now we have declared a governmental policy 
advocating additional mergers in a field where our total subsidy cost 
is $314 million, and I wonder if we are going to see more trunklines 
cobbled up by giants and get down toa very few. 

[ still believe in the competitive system, and I would hate to see us 
freeze, not only freeze our structure of competition, but to eliminate 
more of it by a declared governmental policy. 

Secretary Murray. Any look at the air map will show that there 
is ample competition around. I don’t know how you can say that 

there aren’t weak companies if those companies are either heavily 
dependent upon Government subsidies or if they are in a situation 
where they are off subsidy and have to return to subsidy. That is cer- 
tainly not my idea of a financially strong company that is able to—— 

Senator Monroney. I don’t think you can measure the strength that 
way. Because these lines are getting a lion’s share of $50 million in 
subsidy, I don’t think it necessarily follows that they are weak or in- 
eflicient. It may be that they happen not to have routes that are as 
profitable as other lines. It isn’t necessarily desirable that they ought 
to be thrown on the board to be gobbled up in a merger. 

Secretary Murray. I don’t believe that there is any line operating 
today that would not feel stronger if it were not dependent on Govern- 
ment subsidy. 

Senator Monroney. Sure, and if you give these weak ones that are 
on subsidy some of the points that are now served by the bigger ones 
they will not be weak any longer. The reason they are on subsidy is 
because their routes are not profitable. 

Secretary Murray. Don’t you see, Senator, that what we are sug- 
gesting be done is that the Board review the routes of this country 
with an idea of strengthening those routes—— 

Senator Monroney. M: aybe you give greater emphasis to the route 
modification than you do to the merger. I am worried about this con- 
tinual drive for bigger and bigger business for this administration and 
departure from smaller business, and I think we ought to keep small 
business alive in this country. I think your best progress in aviation 
structure will be maintained by having a few small boys fighting their 
way up. 

In spite of all the condemnation that the nonscheds have had. you 
probably wouldn’t have had air coach service, which today is proving 
a profitable operation for your airlines—it is so profitable that the Vv 
are running full-page ads to build up service. That was a despised 
service when it was first put in by nonscheds. It is the new man, the 
little man that comes in with a new idea to find a niche in the picture; 
this new man that the giant in the industry may not consider im- 
portant, nevertheless, he does give us economic progress. 
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Secretary Murray. I think it is important to realize that these little 
nonsched operations are composed of little companies, some of which 
are bigger than any of the three subsidized trunklines, some of which 
are several times bigger than the largest feeder line. There is nothing 
terribly small about some of the nonscheduled operations. 

Senator Monronry. No, but it will be pretty soon, though, because 
the CAB has the thing all fixed to where they may not exist an) 
longer. I still think you have a four-way choice, and when we talk 
about subsidies we ought to consider $50 million foreign subsidy, $20 
million local feeder lines, $314 million domestic subsidies, and $2.3 
million helicopter subsidies. 

Secretary Murray. We think there is a possibility for a number of 
moves, for example, relieving the air carriers from the necessity of 
maintaining stops at points that do not use their service—in other 
words, giving up clearly uneconomic points, with perhaps certain read- 
justments, between the feeders and the trunks of the points which thev 
serve, and possibly mergers between feeders—we believe that there is 
an opportunity for a look at the whole route structure which came into 
being, as vou recall, from the grandfather clause which, at that point, 
had no consideration at all for the overall economic situation that then 
existed. 

It has grown over a period of 15 years; airline passenger traffic, as 
you well know, is now well ahead of rail pullman traffic. America 
‘Airlines I think last year had a greater passenger revenue than that 
of the biggest railroad. 

We believe the situation has changed enough, and there is this very 
clear potential for so adjusting the route structures, that the seconil 
thing will fall right in line and we will be able to arrive at an industry 
that is subsidy- free, that will be able to take its place with all the othe: 
industries that do not depend on the Government for aid, and I sh 
believe anyone can say when that day comes that it will not be f: 
more desirable than the situation we are operating under today, and 
our report says “Let’s get at it and bring that about.” 

Senator Monronry. The thing that worries me is knowing the giant 
companies havé been trying to take over ; it isa nice stock oper: ition— 
go and buy the stock and take them over—I still think in the national 
picture we ought to be concerned with the continued elimination of 
competition in our domestie airline picture. I don’t think we should 
have fewer and fewer airlines each year. That is dangerous when you 
get to that because the ultimate would be a system whereby you have 
two or three airlines that decide they don’t want to serve more than 
one or two schedules a day where now there are a good many cities 
served by half a dozen schedules a day. 

Secretary Murray. Any time you have two airlines serving a route, 
you can have quite a bit of competition as soon as you get the sec ‘ond 
one on. After that point you run into the danger of so diluting the 
situation that you lose more than you gain. I know of no desire here 
to wipe out competition. That was never even considered. It was a 
matter of wiping out clearly uneconomic duplication, that is, where 
there is too much duplication. 

Senator Smaruers. I wanted to ask a couple of questions right on 
that point. 

Senator Monroney. Go ahead. 
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Senator SmaTtuers. If you say you have 4 lines running on a cer- 

in trunk route anda couple of them were uneconomic, those are the 
re that you would like to eliminate, those that are uneconomic; is that 
correct ¢ 

Secretary Murray. Not necessarily. I think that would be some- 
thing which the Board would take up, Which they do after adequate 

earings, and they would determine just what ought to be done in that 
partic ular case. It m: iy be on that particular route you could stand 
four trunks. 

Senator Smaruers. Well, I am just talking about what you said, 
that you were anxious to serve the general public and eliminate un- 
economic routes; you recommend the elimination of any uneconomic 
parallel lines. Those are your words, not mine. 

Secretary Murray. That is right. 

Senator SMATHERS. So | assume you want to do what you say, elimi 
uate what you consider uneconomic parallel lines; is that correct ? 

Secretary Murray. In any area where there would be too many air- 
lines serving two points so that the traffic was so diluted, I weed 
think that would be something the Board might want to take under 
consideration and have some hearings on. 

Senator SmatTuers. Isn’t that what you recommend here? IT am 
jl ist asking you this question. This is your language, that it partic u 

arly e sliminates uneconomic and duplic ate services between United 
States carriers. Now, is that what you recommend or is that not what 
you recommend ? 

Secretary Murray. Yes; that is what we recommend. 

Senator SMATHERS. So wherever there is an uneconomic carrier 
you are going to eliminate it ? 

Secretary Murray. I didn’t say that. The report says “uneco- 
nomical duplication of service.” 

Senator Smaruers. That is right, uneconomic duplication of 
services. Then would that cone he lead you to believe that if you 
could eliminate 2 you would best finally come down to just having 1, 
which undoubtedly could make more profit and make it run more 
efficie ntly Y 

Secretary Murray. There is nothing in this report that would indi- 
cate that. 

Senator Smatuers. Would that be a logical conclusion to the prin 

ciple which you—— 

Secretary “‘Mvcrray. I don’t think so. It is not necessar ily so. 

Senator Smatuers. It is not necessarily so, but if you argued that 
you were looking for the most economic operations and if it “sudder nly 
was discovered by : a system of chosen instrument that that 1 airline 
coul | operate more efficiently, would you be in favor of that i airline 
having the route by itself? 

Secretary Mu RRAY. Well, that is a tough one to answer because I 
think that again gets back to the Board being guided by a policy and 
making a decision on it after they see what the picture is. 

Senator Smaruers. What I am driving at is whether you are 
interested in economy to the extent of eliminating all competition ? 

Secretary Murray. No, sir. 

Senator Smaruers. In other words, you 

Secretary Murray. At no point has the matter of subsidy or the 
cost to the Government been the primary consideration in here. The 

47965—54 40 
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primary consideration has been that we feel that strong, healthy 
lines competing as they do on a tremendous scale right now with es 
other, but being strong, can render better service to more people \ 
better equipment at lower rates than a great mass of operators wh 
are just on the verge and don’t know which way they are going. 
while the subsidy cost is important, all through this report, the ma 
concern has been that the public interest should be protected. 

We say on page 13 of the Air Coordinating Committee report t! 

The present trunkline route pattern is highly competitive. While it is ji; 
portant to have enough competition to assure the aggressive promotion of ser) 
needed by the public, there is a point of diminishing returns, beyond 
competition can be self-defeating. Healthy, financially independent carries 
provide the public with better service—and more effective competition 
a large number of marginal carriers. 

Senator SMaTuHers. Do you believe that you develop competition }) 
making it impossible for new airlines to get into the business? 

Secretary Murray. I think that depends on whether there is a n 
for the new airline in the business. 

Senator Smarurrs. Well, under this theory that I believe you ar 
advocating by leaving a trunkline only to 1 or 2 airlines, then obvi 
ously if they were permitted to increase the number of their flights 
of course there would never be any need for new competition under 
what would amount to 2 chosen instruments; would there ? 

Secretary Murray. Well, I never heard of two chosen instruments. 

Senator SMaruers. Well, I never did, either, but it looks like that 
is what we might be coming down to. 

Secretary Murray. Well, you will find that the competition in this 
business is so keen that if you put two airlines on a certain route you 
have got plenty of competition along that route. 

Senator Smarners. Let’s see if you can answer that first question 
I asked you, which is: Do you think that you can have competition 
where it is made almost impossible for a new and competing airline 
to move into the business ? 

Secretary Murray. I think you have plenty of competition if you 
have more than one serving that line at this particular time, and | 
think you can get to a point where you put so many on that instead 
of having better service you have worse service. 

Senator Smaruers. Do you agree that what you propose would not 
only not permit new airlines to get started but would eliminate many 
that are now in existence ? 

Secretary Murray. No. 

Senator SMaruers. Don’t you agree with that? 

Secretary Murray. No, sir; there is nothing in this report that says 
that at all. 

Senator Smatuers. I know, but 

Secretary Murray. And I don’t believe that. I believe any airline 
has a right, or any company that wanted to get into the aviation busi- 
ness, has a right under the provisions of the Civil Aeronautics Act 
today to come before the Board and if they can prove the necessity 
for their operation they are able to have a certificate. 

Senator Smatuers. That is what the Board is set up to do, and we 
well understand that, but my point was that here you are recommend- 
ing the elimination of any unnecessary uneconomic duplication of 
services. Now, if you carry that to its logical conclusion does that 
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not lessen even the number of airlines that are in existence today 
ad mestically 

Secretary Murray. Senator, I am not for—lI think this may answer 
your question. I do not believe that the public interest is served by 
having a great many airlines. There is ns so much traffic, just so 
much distance over which you fly routes. I do not believe that the 
public interest is served by having a great many airlines all on a 
marginal basis. I don’t believe that you get better service; I don’t 
believe you get lower rates- 

Senator SmarHers. Do you believe the population is growing? 

Secretary Murray. Sure. 

Senator SmatuHers. Do you believe that more people are becoming 
air-minded ¢ 

Secretary Murray. Sure. 

Senator SMaTHERS. Do you believe that would result in more busi- 
ness for the airlines? 

Secretary Murray. Sure. 

Senator SmatrHers. Then how do you get your statement that there 
is just so much business ? 

Secretary Murray. There is so much business at any one time. Any 
airline can come before the Board and if it can show necessity it can 
have a certificate. There comes a time where over certain routes 
and you will find that the Board has constantly worked on that basis 
more service is required. 

Senator Smatuers. Do you think the population has increased 
the past 20 years in the United States? Of course it has. 

Secretary Murray. Sure. 

Senator SMATHERS. How many new airlines have come in in the last 
20 years ¢ 

Secretary Murray. Fourteen feeder lines in that time. 

Senator SMATHERS. How many new lines have been operated over 
trunk routes; how many new lines have been operated 4 

Secretary Murray. There have been no new trunks, but we do have 
ill-ceargo services. 

Senator SmatrHers. That is what we are trying to illustrate, that if 
we continue to even this thing up at this time and concentrate the 
traflic in several, one or more big companies, then of course it makes 
it extremely more difficult. 

Secretary Murray. Senator, nobody is talking about concentrating 
traflic in one or more companies. 

Senator Smatruers. I know you are not talking about it, but we 
know the difference between chicken feathers and chicken salad. You 
don’t mention what you are talking about, but it appears that is ac- 
tually, in effect, what is going to happen, doesn’t it / 

Secretary Murray. I don’t agree on that. What we are saying 
here—— 

Senator Smaruers. Let me ask you a couple more questions. 

Secretary Murray (continuing). Is that the CAB should examine 
the route structure and reexamine it, and by route modifications, and 
nergers if necessary, by giving up uneconomical points that generate 
no traffic—and as you w ell know, we had in the countr y last year over 
200 points that generated less than 6 enplaned passengers a day-—— 

Senator Monroney. Will you yield? 

Senator SMAT ers. Yes, 
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Senator Monroney. It causes us concern when Oklahoma City, with 
a population of 300,000 loses a couple of schedules on which we are 
dependent for an eastern outlet not because it is uneconomic but 
because of these long-range fast ships competing for the Los Angeles 
New York traffic. and if « competition then is not allowed to come i) 
its results in continually lesser and lesser service for the communities 
in between, and I hardly think you would say any town of 350,000! 
population should be an uneconomic point to be served. 

Now, that is when you get into a noncompetitive field, and the ulti 
mate of what you are t talking about is avoiding uneconomical duplica 
tion of service. Then it is going to mean that to save a worry about 
the $314 million that is going out to your domestic trunklines, 160 mil 
lion people in this country are going to have to have poorer and poorer 
air service. 

Secretary Murray. If any of the cities in Oklahoma feel that they 
do not have proper service or some company desires to come into t hose 
cities, there is ample mechanism for the Board to come up and mak 
a decision. 

I just do not believe in competition for competition’s sake, a prin 
ciple which you have heard a great many times in the past. 

Senator Monroney. I think competition within reasonable limits is 
what built this country. You would still be carrying mail by the pony 
express and using steam locomotives on your railroad trains if it hadn't 
been for the competitive situation. 

Secretary Murray. A great deal of that competition you are talking 
about, when it got to be excessive hurriedly disappeared by norma! 
business methods, because there was not the Government backing to 
bail out certain companies’ excess of competition. There is quite a 
difference between competition on a private basis and competition 
backed up by Government funds. There is a limit to how much com 
petition can be supported on any route. 

Senator Smaruers. We talk about these Government funds, and | 
think you testified that there were $314 million of subsidies for the 
domestie—— 

Secretary Murray. That was last year. 

Senator Smaruers. Last year. Is it any more this year, do you 
think? 

Secretary Murray. Yes, it is going to be. 

Senator Smaruers. How much more would you estimate ? 

Secretary Mueray. There are cases still before the Board, and one 
trunkline off subsidy has reapplied to get back on, so I would have 
no idea because the Board hasn’t yet made a decision. 

Senator Smaruers. Do you believe that is a large sum of money in 
relationship to our other expenditures and other appropriations in 
other governmental fields? 

Secretary Murray. No, I don’t think it is a large sum, Senator 
Smathers, but I think that it can be avoided and that we can get a 
better setup by avoiding it. 

Senator Smarrers. Do you know how much ticket tax the Federal 
Government realizes? 

Secretary Murray. No, I don’t think I do. 

Senator SmaruHers. Well, of course it is more than 314 million. 

Do you know what lines get this 314 million, or do you have it there 
what lines get this 314 million? 

Secretary Murray. Yes. 
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Senator SMatuers. Were they some of the major lines? 

Secretary Murray. No. 

Senator Smatruers. All feeder lines ? 

Secretary Murray. No. We are talking just about trunklines now, 
the three with the small trunklines that have always been on subsidy. 

Senator Smaruers. Are those subsidies getting smaller each year 
or have they been getting larger each year ? 

Secretary Murray. I don’t think so. 

Senator SMATHERS. Well, let’s be certain about that. 

Secretary Murray. Well, I am sure they have not been—if we have 
the figures here. 

Well, in 1953 for the domestic trunks it was $4.2 million; 1954, it is 
$3.5 million; 1955, it is estimated at $3.5 million, but that does not in- 
elude the recent application of a trunk to get back on—— 

Senator Smatuers. Let’s don’t talk about applications. That has 
not been granted, has it, the application? Let’s talk just about things 
that are at the moment. 

Secretary Murray. No, it hasn’t been granted. In all probability 
some increase will be granted, and that will more than—that will take 
that figure above the 1953 figure. The three lines that are on subsidy, 
the three trunklines 

Senator Smatruers. If you withdrew the subsidy on the 3 lines 
which are operating, the 3 trunklines now, do you think that would 
have the effect of bankrupting those lines ? 

Secretary Murray. I don’t believe they could operate. 

Senator Smaruers. You don’t believe they could then operate be- 
cause the 314 million divided amongst them is so critical in their oper- 
ation they could no longer operate ? 

Secretary Murray. I think that would be correct. 

Senator SMATHERS. What are those lines ? 

Secretary Murray. Colonial, Northeast, and Continental. 

Senator SmaTuHeErs. Northeast and Continental ? 

Secretary Murray. Yes. 

Senator SmaruHers. Do any of the so-called other major lines get 
any subsidy ? 

Secretary Murray. No, sir. 

Senator SMATuHERS. None whatsoever ? 

Secretary Murray. No, sir. 

Senator SMATHERsS. So then it comes down to the fact that the lines 
you want to have eliminated and removed from the uneconomical pic- 
ture are Colonial—— 

Secretary Murray. I don’t want to have them eliminated, Senator. 
Nothing I have said indicates I want to have them eliminated. 

Senator Smaruers. All right, then, you want to have them made 
economical] ? 

Secretary Murray. I want the Board to see if they can rearrange 
the route structure in such a way that the cities being served by those 
lines and those companies may have an opportunity, either by them- 
selves or in concert with others. 

Senator Smaruers. Now, Colonial could make money if it operated 
irom New York to Chicago; couldn’t it ? 

Secretary Murray. Probably. 

Senator Smaruers. Would you be in favor of letting Colonial have 
such a certificate so it could be made economical ? 
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Secretary Murray. Senator, I could not in the least possible \ 
comment on that. A decision of that sort takes months befor 
CAB and I wouldn’t attempt to answer that question. 

Senator Smaruers. What you really have in mind is calling i 
loan on these small airlines so they could be completely bought u Wl] 
those people—— 

Secretary Murray. I don’t in the least make that suggestion 
nothing I have said here this morning should indicate that. 

Senator SmarHuers. You said you w: wanted to get rid of subsidy, 
these people couldn’t operate if they didn’t have it. 

Secretary Murray. We believe that the Board by rearranging rout 
patterns can bring about an overall pattern of air operations in t 
country that can let all operations be maintained on a subsidy-t 
basis. 

Senator Smaruers. I take it from what you are saying you vw 
Colonial to stay in existence and you want them to get better lines’ 

Secretary Murray. I didn’t say that, either. 

Senator Smatruers. What other conclusion could I draw from what 
you are saying ? 

Secretary Murray. I think you simply draw a conclusion from 
what I have said that the CAB should reexamine the entire route 
structure in the country and see what steps they can take, either by 
taking away certain uneconomical points, giving to a line certain 
points that would give them a chance to make money 

Senator Smaruers. That is it right there. In other words, that is 
just fine. I don’t say I am opposed to that at all. I just wanted to see 
what your recommendation 1s. 

Secretary Murray (continuing). To merge if they should desire, 
or if it would be desirable for them to merge. 

What we have said is, there is a potential in this country for a 
subsidy-free air carrier industry and we think we ought to get at it. 

Senator Smaruers. And you ‘think the way to accomplish i it is by re- 
arranging lines and giving them opportunities they do not now have, 
and in some instances maybe merger. 

Secretary Murray. Where those things are desirable after hearings 
by the Board, yes. 

Senator Smatuers. I have no further questions. 

Senator Monroney. I have no further questions. 

Senator Scnorrren. Mr. Murray, listening to you I certainly get no 
impression that the door is closed on the part of any company or any 
new concern getting in business before the Board of having a fair and 
equitable hearing? 

Secretary Murray. I have reiterated that three times. 

Senator ScHorrrei. And then why in the fanciful name can there 
be any objection by a basic legislator to the establishment of a policy 
that would not prevent all of those factors coming out openly, clearly, 
and unbiasedly before any board? Isn’t that the very thing you want 
to protect, the very thing? 

Secretary Murray. That is correct. 

Senator Scnorpret. Isn’t that the thing you have been trying to 
say ? 

Secretary Murray. Well, I hoped I had said it, but I apparently 
have not. That is what I would be hoping to say. 
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itor SCHOEPPEL. Now, I just served a little time on a regulatory 
commission; I was appointed by the governor of my State. It was 
comparable in a degree to the position ‘that the agencies here have. 
| am sure that the cardinal, practical and equit: 7 approac h on 
ese matters is based upon a desire for a type of hearing, a desire 
ere is anything wrong with the service that any c aa, any combi- 
n of cities, any State through a State agency in furtherance of its 
State picture in this thing, cah come be fore the proper regulatory 
and get a hearing on the basic facts and circumstances; that is 
vou are keeping it alive, isn’t it ? 
~ ; retary Murray. That is right. 
Senator ScHorPreL. And what in commonsense is wrong with it? 
‘t see it myself, so long as they look at it from that angle, and I 
) think in listening to this testimony that it cannot be fairly inferred 
it there is a desire on the part of this Department to favor or to 
hrow out the opportunities to do anything like that. 
Now, maybe I have missed the point. Maybe I was absent here for 
i} or 20 minutes and I missed something. 
Secretary Murray. Well, you haven’t missed a thing, Senator. 
Senator ScHorrreL. I am glad to know that. 
Phe CHarRMAN. Senator Hunt? 
Senator Hunr. Nothing. 
The CuarrMAN. I wish to make a part of the record at this time 
ie Civil Aeronautics Board report of separation of subsidy from total 
il payments to United States air carriers. This report is put out 
by the Civil Aeronautics Board. 
Senator Hunt. Mr. Chairman, I wonder if one of those would be 
nt to each of our offices ? 
The CuatrMan. Oh, yes. We will see that you get it. 
Senator Hunt. Thank you. 
Civil Aeronautics Board report of separation of subsidy from total] 
mail payments to United States air carriers is as follows :) 


Civin AERONAUTICS BOARD—ADMINISTRATIVE SEPARATION OF SUBSIDY f£ROM 
ToTaAL MAIL PAYMENTS TO UNITED STATES AIR CARRIERS 


(Second revised administrative separation of subsidy for United States 
certificated air carriers) 


SUMMARY 


This report is the second annual supplement to the Board’s administrative 
separation of subsidy from total mail payments for the United States certificated 
air carriers, and includes estimated mail payments for the fiscal year 1955. 

As revised, the administrative separation establishes the following division of 
mail pay between service mail pay and subsidy for the various groups of car- 
riers and for the industry as a whole: 
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{In thousands of dollars] 


Fiscal years 
1953 
Service mail pay 
Domestic trur 
Local service 
Helic»pters 


Inte rnation al, yverseas and 


Total 


Subsidy 
Domestic trunks_- 
Loew servic 
Helicopters 


International, overseas and territorial... : 39, 263 5, 32 49, 546 


Total : . Lime 75, 201 70, 559 75. 708 
Total mail paymer 
Domestic trur pane 44, 313 026 | 36, 565 
Local service -- sdbcite 18, 208 077 | 23, 088 
Helicopters : . 907 R62 1, 87¢ 


International, overseas and territorial--. bhkue 56, 269 53, 113 68, 151 


Tetal.....: cecnbuasel “de idl cawoat LempOee 22, 078 129, 680 


The details of the data as regards each carrier are set forth in the 10 appen- 
dixes following the text of this report. 

Pursuant to Reorganization Plan No. 10, which became effective August 1, 
1953, the Board will be responsible for the function of payment of the subsidy 
in the mail rates of the various air carriers as of October 1, 1953; and the Post- 
master General will have the function of payment of the service or compensatory 
element. 


BASES FOR REVISION 


The approach and technique in establishing the administrative separation are 
those utilized in the Board’s prior reports except in the case of the three certifi- 
cated helicopter carriers. 

The revision reflects (a) such changes in mail payments as have resulted 
from the finalization of mail rates for various carriers since September 1, 1952, 
and (b) the most recent traffic, operating and financial data for all carriers. 

The estimated mail payments for the fiscal years 1954 and 1955 are based on 
the assumptions enumerated below and changes in any of those factors would, 
of coutse, require modification of the estimates: 

(1) the continuation of the current high level of economic activity: 

(2) the route structures of the various carriers as constituted in August 1953; 

(3) existing price, wage, and cost levels; and 

(4) the level of payments existing pursuant to final mail rate orders of the 
Board as of the most recent date preceding completion of this report (August 
11, 1953). 

It should also be observed that, assuming no change in factors affecting the 
validity of the estimated total mail payment for carriers for which subsidy is 
estimated in fiscal 1954 and 1955, shifts in the volume of mail upward or down- 
ward from that projected in the appendixes may either increase or decrease 
the relative amounts of subsidy and service mail pay. The estimates reflect 
the previously determined service rates, so that any future change in such rates 
will affect the validity of such data. 

The compensatory or service mail pay has been determined, as in the prior 
reports, by applying the applicable group service rate to the actual or estimated 
mail ton-miles (as estimated by the Post Office Department) for each carrier. 
For those carriers which were operating under final compensatory rates free 
of subsidy as of August 11, 1953, the service mail pay has been determined on the 
assumption that the final rate will continue in force throughout the fiscal years 
1954 and 1955. Accordingly, the service mail payments for the eight domestic 
trunkline carriers (American, Capital, Eastern, National, Northwest, Trans- 
World, United and Western) which were operating pursuant to final service 
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ates as of August 11, 1953, are based on the service mail rate per mail ton-mile 
mn effect under the applicable final mail rate order of the Board. 
\s in the prior administrative separation reports, for such carriers as require 
and subsidy payment represents the difference between the actual or 
ated total mail payment and the compensatory or service mail pay. 


ADMINISTRATIVE SEPARATION FOR HELICOPTER OPERATORS 


The Board has continuously recognized that the mail payments to the heli- 
ter operators further the commerce of the United States and the national 
se, in addition to the needs of the postal service. Moreover, since the prepa- 
of the first separation report an additional helicopter operator has been 
cated—New York Airways, Inc.—and commenced certificated passenger 
rations at the beginning of the fiscal year 1954. For this reason, the instant 
report separates for the first time the compensatory and subsidy elements for 

he three helicopter air carriers. 
helicopter operators have been found to fall in group VI, bearing a service 
$2.58 per mail ton-mile, beginning with the fiscal year 1954, 

rized below: 


as sum 


Amounts in thousands] 


The determination of the grouping of the three helicopter carriers is compli- 
cated because experimentation by such carriers in the transportation of pas- 
sengers and property has only begun recently. 

The single controlling factor in determ.ning the service-rate groupings of all 
carriers is the number of revenue ton-miles produced per station. Because the 
passenger and property traffic potential of the helicopter operators is virtually 
undeveloped, their current revenue ton-miles consist essentially of mail. Accord- 
ingly, the criteria heretofore used for grouping the other domestic carriers can- 
not properly be applied to the helicopter operators without adjustment. 

In order to ascertain the potential revenue ton-miles per station for these car- 
riers, it Was hecessary to arrive at a constructed estimate of the revenue ton- 
miles for each carrier on the assumption that passengers and property would 
become an established portion of their traffic. This was done as follows: 

1. For each group of carriers, as well as for the domestic industry as a whole, 
a study was made of the relationship of mail ton-miles to total revenue ton-miles, 
respec tively. 

2. It was determined that the relation of the mail ton-miles to total revenue 
ton-miles ranged from a low of 2.31 to a high of 5.49 percent. 

3. On this basis, and after due consideration of the routes, volume of service and 

i characteristics of the helicopter operators, it is not unreasonable to assume 
hat such operators, with a full passenger and property development, will eventu- 
ally achieve a relation of mail ton-miles to revenue ton-miles of from 3 to 
percent. 

4. Employing a ratio in this range for Helicopter Air Service, Inc., and for Los 
Angeles Airways, Inc., produces revenue ton-miles per station for each carrier, 
on a constructive basis, ranging between 20,000 and 50,000. 

0. The 20,000 to 50,000 range is that hitherto established by the Board as the 
limits of the group VI carriers, bearing a 2.58 mail ton-mile service rate. 

6. Accordingly, the two carriers have been placed in group VI. 

7. Since New York Airways, Inc., has been in operation less than 1 year and 
uly began transporting passengers in July 1953, no reliable reported data were 
available upon which to construct its revenue ton-miles by mathematical formula. 
However, considering the nature of its routes, it appears that this carrier should 


3.5 
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generate volume per station at least approximating that of the other helico; 
operators. Accordingly, this carrier has also been placed in group VI. 

It is recognized that the foregoing procedure as regards these three ca 
does not produce as precise a division of subsidy and service mail pay as f 
other carriers. The Board, however, believes that it produces a reasonably 
approximation of the portion of the total payment which furthers the con 
and national defense objectives of the act and the service payment for ca 
the mail. The separation technique as regards these carriers wil be revi 
future devolpments permit. 


AppENDIx 1.—Domestic air carriers—separation of service mail pay and su); 
fiscal year 1951 


Group 
service 
rate 


| Mail,ton-| Service 
miles 


| Subsidy Total n 


Carrier group mail pay | 


Name of carrier 


| 


Thousands Thousands Thousands Th 
12. 490 | $5, 621 | $1,015 
5, 410 | 2, 435 | 475 
10, 718 | 4, 823 | 916 
14,647} 6, 591 | 1, 254 


Group I American 
Eastern _- ia 
Trans World___- 
United 


Group II 


Group ITI-_--- 


Group IV 


Group V...---| 


Group VI..._-! 


Group VII_.-- 


Helicopter 
group. 


Total, group I 


Braniff 

Capital -_ _._.-- 
Chicago & Southern. 
Delta. ._-- Pe 
National _ 

Northwest. .......-.--- 
Western. 


Total, group IT_-..__..-. . 


Colonial _ 
Continental 


| Inland _- 


Mid-Continent-_ - 


Northeast 


Total, group III 


Co EERE SRE ELD 
Pioneer 
Robinson 


| Southwest 


Total, group IV..-...---- 


| All American 


Bonanza 


, We. o.--55- 


Frontier. 
Trans-Texas 
West Coast 


| Wisconsin-Central 


Total, group V 


Lake Central 


WER bids tttawcdesechbess 


Total, group VII 


Total, excluding helicop- { 


ters. 


..| Helicopter Air Service. 
| Los Angeles Airways 


43, 265 19, 470 | 3, 660 
782 | 

942 a 

342 1, 

800 | 507 

444 | 1, 269 

4, 173 | 

340 


9, 891 


1, 476 | 
1,77 
646 | 
1, 509 | 
837 | 
2, 351 


956 
610 
036 


5, 154 | 
78 | 
191 
139 | 
296 | 
104 | 





1,078 
1, 234 
559 


1, 338 


of 
155 | 
75 
13 
73 | 


54,731 | 26, 583 | 


23 | 


Total, helicopter group-__- 


Total, including helicop- 
ters. 





54, 801 27, 490 | 35, 938 
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4 pPENDIX 2—Domestic air carriers—separation of service mail pay and subsidy, 
fiscal year 1952 


! 
| Group Mai : “TP 
} ; r : Mail,ton-| Service . Total mail 
r gro rvic Name carrie mar : Subsidy 
er group — ame of carrier eniles mail pay ibsidy pay 


Thousands Thousands Thousands Thousands 

$0.45 | American---. ‘ P 16, 861 7,546 . $7, 546 
Eastern 5, 718 | 2, 556 
Trans- W orld_. ; 11, 824 5, 309 
| United_. Shas 20, 715 9, 329 


Total, group I.-.--- 55, 118 24, 740 


Braniff____- : | , 522 807 $109 

1,999 , 059 1—308 

Chicago & Southern ‘ 740 392 767 

| Delta , 881 997 39 
National ___---- ; , 326 703 ‘ 

Northwest- _. ‘ , 566 , 360 1, 440 

Western nai , 382 732 42 


Total, group H........-.s.} , 416 3, 050 2, 089 


Colonial__._. ‘ Se 124 93 669 
Continental 521 391 826 
Mid-Continent___.__- 465 349 1, 569 
Northeast. a | 160 120 1 
Pioneer. -. els 118 a9 


Total, group III..__---- a , 042 


Piedmont- 67 
Mohawk.. 31 28 
Southwest-...-. : | 73 66 


Total, group IV. ; 7 161 


All American. ---_. 
Bonanza.- __- 
Empire _--_-_- 
PR icicetanse 
Lake Central___-- 
Ozark 
Southern. 
Trans-Texas---.- 

| West Coast 

| Wisconsin-Central--_.-- 


Total, group V 


Central 


Mid-West__. 
Wiggins--.- 


Total, group VII 


Total, excluding helicop- | 
ters. 


| Helicopter Air Service | { 502 
Los Angeles Airways........-.-- 360 


Total, helicopter group-..- 862 


Total, including helicop- 68, 706 33, 744 
| ters. } 
I 


I Ref 


cts adjustment by Post Office Department in computing mail pay in accordance with the form 
tained in Capital’s mail rate order. 
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APPENDIX 3.—Domestic air carriers—separation of service mail pay and su 
fiscal year 1953 


Mail,ton-| Service 
miles mail pay 


Carrier group 1 Name of carrier 


Subsidy 


Thousands Thousands Thousand 
17, 449 37, 852 


11 
i Ul 


20, 644 


igo & Southern (10 months 
inviudes C. & §& ! 


Total, group III 


Group IV Frontier 
Mohawk 


Southwest 
Total, group IV 


Allegheny 
Bonanza 
North Central 
Ozark 
Southern 
Trans-Texas 
West Coast 


Total, group V 


Central 
Lake Central 


Total, group VI 
Wiggins 


Total, excluding helicop- 
ters . 69, 864 
Helicopter ...| Helicopter Air Service - 30 
group. | Los Angeles 48 
| New York ‘ 4 21 
Total, helicopter group 99 
Total, including helicop- 
ters... 69, 963 
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Domestic air carriers—separation of service mail pay and subsidy 
fiscal year 1954 





Mail, ton- 


I 
I 


Name of carrier 


Thousands Thousands Thor 


18, 735 $8, 4 


1elicopters 


tal, group VI 


tal, excluding helicop- 


ers 


Total, including helicop- 


ters, 


n-miles, 1 month operation only, services terminated 
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APPENDIX 5.—Domestic air carriers—separation of service mail pay and gu! 
fiscal year 1955 


Group 
Carrier group; service Name of carrier 
rate 


Mail, ton-| Service 


Subsidy 
miles mail pay ubsidy 


Thousands Thousands Thousand: 
Group I American... ‘ . 19, 830 $8, 924 
Eastern 2 i 6, 560 2, 952 
Trans World. 12, 250 5, 513 
| United__- . 23, 500 10, 575 
Total, group I-_-- ‘ , 62, 140 27, 964 


Group II : .& Braniff......- 
Capital_--- 
Delta 
|} National o 
Northwest. - 
| Western... 


Total, group IT_..._..-_- , 700 
Group IIT_.--| 5 FR etn da nanann er 154 
Continental.........-. 4 ; 505 
| Northeast... -_- 160 
| Piedmont....._-_- : 115 
Pioneer. ...-... ; 155 
Total, group ITI-_-- = 1, 089 
Group i os Frontier ___. 122 
| | Mohawk. 
| Southwest. -. 


Total, group IV. 


Group V | Allegheny... 
| Bonanza 
| North Central. - - - 
| Ozark- 
| Southern... __. 
| Trans-Texas ‘ 
Welt GOGs...s~265-.6)<2. 


Total, group V- 


Group VI_-. 2.! Central. -- 
Lake Central.___-. 


Total __- ese 5 196 


| Helicopter Air Service_....._.__- 3 85 
Los Angeles... ‘ east 54 | 139 
New York... z= oan f 129 


Total, helicopters--_-....-- j | 353 


Total, group VI_.....-.... a 3 | ‘549 


Total, excluding helicop- | 
78,805 | 37,795 | 27,407 | 


i 
78,042 | 38,148 | 29, 970 
| | 
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ix 6.—United States international, overseas, and Territorial air carriers— 


separation of service mail pay and subsidy, fiscal year 1951 


Carrier grouping 


Group 
service 
rate 


United 
States 
mail, 


Service 


snbsidw 
mail pay CaDSNS 


ton-miles 


Thousands sands 
$4, 391 


3, 260 


Tho 
$10, 609 
4, 240 


Atlantic operations $0. 85 Thousands 
5, 166 


\ A-Atlantic 5 
ns World 3, 835 


9, 001 7, 14, 849 


otal, group A 651 
\merican operations: 
roup B-1 

PAA-LAD 2 991 
Group B-2 
Breniff 
Chie* go & 
Panagra 


115 
1thern z 35 
409 


Total, group B-2. 559 


Group B-3 a 
Caribbean Atlantic. __- j 10 


Total, group B___ 560 
Trans-Pacific operations 

Northwest 

PAA-Pacific 


Total, group C 


Hawaiian operations 
Hawe iian 
l'rans- Pacific 


otal, group D 


?. States-Alaska operations. .- 
PAA-Alaska. 


. Intra-Alesk® operations: 

troup F-1 
Aleska Airlines 
Northern Consolidated 
Pecific Northern_ 
Wien... 


Total, group F-1 


Group F-2. 
Al ska Coastal 
Byers 
Cordova 
Ellis 


Reeve 
Total, group F-2. 
Total, group F__. 


nternstional stub-end operation of do- 
tic carriers: 
Group G-l__.__.- 

American (to Mexico 

Eastern (to Puerto Rico 

United (to Hawaii) 


Total, group G-1__. 


Group Ge@e en ou Bis 
National (to Cuba) 


Group G-3 esecce 
Colonial (to Bermuda) 
Total, Group G 
Total, all groups 17, 006 
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APPENDIX 7.—United States international, overseas, and Territorial air e 
separation of service mail pay and subsidy, fiscal year 1952 


United 

States Service 

mail, mail pay 
ton-miles 


Group 
Carrier grouping service 
rate 


Subsidy 


A. Trans-Atlantic operations $0.85 | Thousands | Thousands | Thousands 
PAA-Atlantic 5, 775 $4, 909 $9, 091 
rans World , 325 3, 676 4, 324 


lotal, group A , 585 13, 415 


B. Latin American operations 
Group B-1 ; oF 
PAA-LAD 3, 22: , , 099 


Group B-2 ‘ 
Braniff 37% 2,173 
Chicago & Southern : 806 
Panagra 72 


Total, group B-2 
Group B-3 
Caribbean-Atlantic__ 


Total, group B 


otal, group D 
States-Alaska operations 
Alaska Airlines 
Pacific Northern 

PA A-Alaska 


Total, group E 


Alaska operations 
Group F-1 
Alaska Airlines 
Northern Consolidated 
Pacific Northern 
Wien 


Total, group F-1 


Group F-2 
Alaska Coastal 
Bye 
Christenser 
Cordova 
Ellis 


Reeve 
Total, group F 
lotal, group F 


G. International stub-end operations of 
domestic carriers 
Group G-1 
American (to Mexico 
Eastern (to Puerto Rico 
United (to Hawaii 


Total, group G-1 


Group G-2 


National (to Cuba 


Group G-3 ’ 
Colonial (to Bermuda) 14 


rotal, group G F 731 


Total, all groups . . ae 2 17, 775 


! Less than 500 mail ton-miles; service mail pay, $1,172. 
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spix 8.—United States international, overseas, and Territorial air carriers 
ecparation of estimated service mail pay and subsidy, fiscal year 1958 
United 

States Service 


mail, mail pay 
ton-miles 


Group 
Carrier grouping service 
rate 


Subsidy 


snsatlantic operations.-................ $0.85 | Thousands 
PAA-Atlantic - - --- oe aod i 5, 800 
rans World . aigiapme nani : 4,434 


Total, group A---- 10, 324 


American operations: 
roup B-1 aac ania 7 ae . 
PAA-LAD-_. iagdhidniaicialiateiianas 3, 204 
Group B-2 ‘ . 
Braniff at e 557 
Delta (C. & S. prior to May 1) 64 
Panagra detainee cea . 369 
Total, group B-2 ‘ 990 


Group B-3 5 
Caribbean-Atlantic_---- 


Total, group B 
Trans-Pacific operations... -- 


Northwest icici tabacsiaebace - einai 3,993 
PAA-Pacific = a 3, 8, 280 


Total, group C___-- : ; 12, 273 


waiian operations 
Hawailan -- elite ain Renters an } 29 620 | 
rrans-Pacific f = § § 325 


a 


Total, group D 


FE. States-Alaska operations. 
Alaska Airlines 
Pacific Northern 
PAA-Alaska 


Total, group E 


F. Intra-Alaska operations: 

Group F-1__. Rateaiicd 
Alaska Airlines pine 
Northern Consolidated 
Pacific Northern 


Total, group F-1 


Group F-2 ‘ 
Alaska Coastal 
Byers ‘ 
Christensen 
Cordova. .....- 
Ellis 


Reeve 
Total, group F-2 


ET nice coccanceeuecs 
G, International stub end operation of do- 
mestic carriers: 
Group G-1 
American (to Mexico) 
Eastern (to Puerto Rico) 
United (to Hawaii) 


Total, group G-1 


Group G-2 
National (to Cuba) 


Group G-3 , 
Colonial (to Bermuda) 





Total, group G._............. ; eicnees . 5 4 ; 707 . 


Total, all groups- ----- = 24, 4! 18, 605 we 49, 546 


‘ Only 6 days’ operation during fiscal year (July 1-6, 1953); $75.25 service-mail pay. 
47965—54 41 
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APPENDIX 9 


_—United States international, overseas, and Territorial air car? 
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cTa— 


separation of service mail pay and subsidy, fiscal year 1954 


Carrier grouping 


A. Transat] ntic operations_.._- 
PAA-Atlantic 
Trans World 


Total, group A 


B. ia American os 
Group B-1 ‘ 
PAA-LAD_. 


Group B-2 
Broniff 
Delta 
Panagra 


United 
States 
mail, 
ton-miles 


Group 
service 
rate 


$0.85 | Thousands 
» 6, 253 
4, vat 


10, os 


Teta, ee B-B: cance cnnssccshennn 


Group B-3__. iia an hia 
Caribbean-Atlantic_.....-...-- ‘ 


Total, qretip- Bq nccccwessncue . 


. Transpacific operations 
Northwest - 
PAA-Pacific 


Total, group C 


D. Hawaiian operations. 
Hawaiian 
Trans-Pacific 


Total, group D 


. States-Alaska operations 
Alaska Airlines 
Pacifie Northern. ---- 
PAA-Alaska. __-- 


8 ee eee = 


. Intra-Alaska operations: 
Group F-1 
Ale mae Airlines 
Northern Consolidated - 
Pacific Northern. - 
Wien 


Total, group F-1.__...._..._-- 


Group F-2 
Alaska C oastal.. 
Byers a 
Cordova 
Ellis. _- 
Reeve__._- 


Total, group F-2 
Total, group F__.--- 


G. International ‘‘stub-end” 
domestic carriers: 
Group G-1__. ; 
American (to Mexico) 
Eastern (to Puerto Rico) -__.--- 
United (to Hawaii) _......._.... 


Total, group G-1__- 
Group G-2__. 
National (to Cuba) - 
Group G-3 
Colonial (to Bermuda) .. 


Total, group G 


Tetel,; all QNOw vccisiwcncs | annie 


Service . 
mail pay Subsidy 


Thousands | Thousand 
$8, 185 ¢ 
4, 487 


Thousands 
$5, 315 
4,013 


9, 328 


uy, 239 


2, 954 
741 
2, 167 



































operation of | 











25,993 | 


19, 716 
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APPENDIX 10.—United States international overseas, and Territorial air carriers— 
separation of service mail pay and subsidy, fiscai year 1955 


Carrier grouping 


ns-Atlantie operations__- 
4 A-Atlantic 
rans World_--- 


Total, group A-..-- 


4 merican operations: 
iroup B-1--- 
PAA-LAD. 


Group B-2... 
Braniff..-- 
Delta 
Panagra. . 


Total, group B-2_...__- 


Group B-3.-- 
Caribbean-Atlantic _- 


Total, group B__--. 


rans-Pacific operations - -- 
Northwest 


PA A-Pacifie 
Total, group C.... 


D. Hawaiian operations. 
Hawaiian 
Trans-Pacific - 


Total, group D...- 


E. States-Alaska operations 
Alaska Airlines 
Pacific Northern... 
PAA-Alaska_ 


Total, group E-_......_- 


F. Intra-Alaska operations: 
Group F-1_. 
Alaska Airlines 
Northern Consolidated 
Pacific Northern_. 
Wien 


Total, group F-1__.. 


Group F-2_. 
Alaska Coastal___. 
Byers 
Cordova 
Ellis 
Leeve 
Total, group F-2__. 
Total, group F... 
G. International ‘‘stub end’’ operation of 
domestic carriers: 
Group G-1_._. 
American (to Mexico) 
Eastern (to Puerto Rico 
United (to Hawaii) 
Total, group G-1__. 


Group G-2 ow 
National (to Cuba) _. 


Group G-3 st 
Colonial (to Bermuda) -_.. 


Total, group G 


Total, all groups 


Group 
service 
rate 


$O. 85 


United 
States 
mail, 
ton-miles 


Thousands 
6, 449 
4, 869 


11, 318 


3, 440 


643 


Total 
United 
States 
mail pay 


Service . ‘ 
Sut r 
mail pay ubsidy 


Thousands | Thousands | Thousands 
$5, 482 $8, 018 $13, 500 
4,139 4, 361 8, 500 


9, 621 12, 379 22 000 


13, 200 


3. 300 
ROO 
2, 2 


6, 802 


163 


20, 165 


4, 942 
11, 393 


50, 282 | 
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The Cuarrman. Are there any further questions? 

Senator Monroney. The rate paid on mail today, is it on a com. 
petitive basis for the major airlines? In other words, in considering 
the nonsubsidy airlines, is it still not true that we pay them consider. 
ably more for the transportation of mail per ton-mile than that trans. 
portation would be available on the open competitive market ? 

Secretary Murray. Well, Senator, in this whole air transport pic. 
ture and the whole public-utility concept, costs are always higher 
when you require that the companies serve a great many losing points 
in return for their stronger points on their systems. 

Our whole network, the whole basis on which it is possible to bring 
air travel into the small communities of the country that we are now 
bringing it into, is based upon a regulated industry that requires com. 
panies to serve losing points in return for the profits they make on 
the other ones. 

Therefore, it is obvious that costs are higher on that basis than in 
a situation where a company may be able to go between two points 
that are extremely strong without any obligation to bring service into 
the communities that have a right to expect it. 

Senator Monroney. Well, now, let me get this as simple as I can—~— 

Secretary Murray. I would think it would be cheaper on a com- 
pletely competitive basis between two selected points, perhaps, than 
is the cost on an overall system basis at this particular time. 

Senator Monroney. I am not arguing at all that we should reduce 
the cost paid to the trunklines, but these trunklines who have New 
York, Washington, Chicago, Los Angeles, and those lines with long 
hauls and heavy mail routes, then, are enjoying some advantages, al- 
though they don’t appear to be in a subsidy operation, which the 
smaller trunklines without long hauls and without big terminal points 
do not enjoy on their mail load ; that is also true, is it not ? 

Secretary Murray. Well, the short-haul companies always have 
the disadvantage as against the long-haul ones. 

Senator Monroney. The point I am making is that while no short- 
age shows up on the long-haul operation serving great centers, they, 
too, are beneficiaries of Government largess, although it doesn’t show 
up in the $314 million figure? 

Secretary Murray. But the airline business is a public-utility busi- 
ness. 

Senator Monroney. Do you consider it strictly a public-utility 
business ? 

Secretary Murray. I do, yes. 

Senator Monroney. I am glad to know that. 

Secretary Murray. It is regulated as such, and it certainly has a 
great many public-utility aspects. It is not a monopoly, but it is 4 
regulated industry, in which the companies are required to serve certi- 
cated points on any route. They are required to do that by the CAB. 
They are required to maintain schedules. These routes have been 
granted by a regulatory body of the Federal Government, and just as 
these companies serve New York, Kansas City, and Los Angeles, they 
also serve Allentown, Reading, Lancaster, Johnstown, Zanesville, all 
the way across the country. Thetwo gotogether. They lose on a great 
many points, in return for making money on other points. 

Senator Monroney. The fact remains—will you put in the record, 
for example, the ton-mile rate paid for the carrying of mail and also 
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the ton-mile rate on the new contracts being written by the Post Office 
Department for this carrying of the 3-cent letters by air? 

Secretary Murray. Yes. 

(The material above referred to, to be supplied by Secretary Murray, 
is as follows:) 


[Supplementary submission in connection with testimony on S. 2647: Information requested 
by Senator Monroney, p. 706 of transcript] 


RATES FOR AIR TRANSPORTATION OF MAIL 
RATES FOR AIRMAIL 


By order of March 22, 1954, the Civil Aeronautics Board instituted a general 
mail rate proceeding to review the rates paid for the transportation of airmail by 
each of the domestic trunklines. Accordingly, as of the present date, the trunk 
carriers are operating on “open” rates, which are subject to retroactive adjust- 
ment back to the date of the institution of this proceeding. Subject to this quali 
fication, the following data summarize the rates currently being paid for the 
domestic transportation of airmail. These rates are intended to cover only the 
compensation for mail service, and not the subsidy needs of the carriers. 


Rate per 
Airline: ton-mile 


American, Eastern, TWA, United, National, Northwest 

Braniff, Capital, Delta, Western 

Colonial, Continental, Northeast, Piedmont, Pioneer 

Frontier, Mohawk, Southwest 

Allegheny, Bonanza, North Central, Ozark, Southern, Trans-Texas 
A th a ee ee a ee 1.48 

Central, Lake Central 2.58 


aw 


145 cents on route segments competitive with any carrier on a 45-cent rate; 53 cents 
on other route segments. 


RATES FOR MOVEMENT OF SURFACE MAIL BY AIR 


In response to a petition filed in September 1953 by the Postmaster General, 
the Civil Aeronautics Board has fixed, on a temporary experimental basis, a rate 
for the air transportation of first-class and other preferential mail on selected 
route segments. The air movement of mail at this reduced rate is subject to the 
condition that it will be handled only to the extent that space is available after 
giving priority to all mail bearing airmail postage, and other normal air traffic. 
The Board in fixing the rates shown below, emphasized particularly the “space 
available” treatment of this mail, and stated that the reduced rates would not 
modify in any way the mail rates already established for mail bearing airmail 
postage, and transported “under absolute obligation and highest priority.” 

The following table indicates the rates for the air transportation of surface 
mail, as of June 1, 1954. All of these rates represent temporary authorization, 
which will expire as of September 30, 1954. 


. ' Rate pe 
Carrier Route segment . ~ ine 
| Jimi lie 


Cents 

nerican, TWA, United, Capital ....| Washington to Chicago J 20. 04 
( i a I a la eee New York to Chicago _- 18. 66 
Chicago to Jacksonville, Miami, and Tampa 20. 04 

Chieago to Jacksonville and Miami-__- 20. 04 

Washington to Jacksonville, Miami, and Tampa... 20. 14 

New York/Newark to Jacksonville, Miami, and 18. 66 

Tampa. 


Do 





In addition, the Board in February 1954 established a rate of 30 cents per 
ton-mile for mail carried under the surface-mail experiment by local-service 
airlines, to be effective through December 31, 1954. The Post Office Department 
is understood to be using local-service carriers on the 30-cent experimental basis 
over three test segments (Central, North Central, and Frontier). 


Senator Smatuers. Mr. Chairman, just one series of questions. 
Who makes up this Air Coordinating Committee ? 
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The Cuarrman. That is all in the record, Senator. 

Senator SmaTuers. Isthat right? I didn’t hear that. 

Was the report unanimous ! 

Secretary Murray. Yes, sir; with one exception, which had to do 
with whether the Government should use its own funds to develop a 
prototype plane for feeder services. 

Senator Smaruers. Tell me about it. I wasn’t here. 

Secretary Murray. Representatives from the Department of the 
Air Force, the Navy, the Army, the Departments of State, Treasury, 
Post Office, CAB, Commerce, Bureau of the Budget, Federal Com.- 
munications Commission, and the Office of Defense Mobilization. 

Senator Smaruers. Did the representative from the CAB join in 
this unanimous report ? 

Secretary Murray. The CAB excused itself from consideration 
of the papers on nonscheduled airlines and on the air cargo because 
of specific cases now pending before the Board and they did not, 
obviously, have any ability to make a determination on those issues 
at this particular time in view of their judicial responsibilty. 

Senator Smaruers. As Under Secretary, do you have it within your 
power to recommend tax-amortization certificates ? 

Secretary Murray. The Defense Air Transport Administration, 
which is under the Department of Commerce and has a defense respon- 
sibility for mobilizing a civilian air fleet, may recommend, does recom- 
mend to the Office of Defense Mobilization. 

Senator Smatuers. Now, are you a part of that committee which 
makes such recommendations in your official capacity ; so you have 

Secretary Murray. The DATA comes under me, that is correct, but 
the DATA is a potential defense organization that 

Senator Smarners. Do you consider such tax-amortization certili- 
cates in the nature of a subsidy? Do you consider them in any way 
comparable to a subsidy ? 

Secretary Murray. No. 

Senator Smaruers. That is all I have. 

Senator Monroney. May I ask one question, which I am glad you 
brought out ? 

On this prototype plane for feeder service, what are we going to 
do when all these DC-3’s wear out? I mean, we have no plane that 
is in production or on the market that is capable of picking up this 
service which we are spending 20 or 25 million dollars a year to build 
up now and, as you know, it takes quite a number of years, usually, to 
develop a good, successful transport plane. 

Secretary Murray. Well, that is a serious problem, which we all 
know. However, we have a great number of aircraft manufacturing 
companies in this country who are in the business for the purpose of 
making a profit, and if they could see a market for the manufacture 
or the development and manufacture of that type of equipment they 
would do so. 

There have recently been two aircraft manufacturing companies, 
one Canadian and one American, who surveyed the market, knowing 
that there was this potential, and they came to the conclusion that it 
would not be possible for them to manufacture a plane that would be 
sufficiently more economical than the DC-3 to make it a worthwhile 
venture for them to go ahead with its development. 
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Senator Monroney. But the life of the DC-3 is not unlimited. 
After all, some of those windows begin to rattle and the emergency 
doors fall out, and a few things like that, on some of your feeder lines. 
I mean most of the last of the DC-3’s were made, I think, in about 
1946, and to repair and remodel and convert those planes to modern 
planes, I think 1t would cost more, according to what I have read, than 
the DC-3 did originally. 

Secretary Murray. There are a good many manufacturing com- 
panies whose financial condition is pretty strong. It has been strong 
enough, for example, that they have pioneered the development work 
on the jet transport. They have done it with their own funds; they 
have done it because they see a potential market, and they made that 
decision to do it. 

The cost of development of a feeder plane would be very small in 
comparison with this cost of a jet transport. 

It ought to be done, if it is to be done, with private resources. That 
was the opinion of the Commerce Department. That was overruled 
in the Air Coordinating Committee by a 4 to 3 vote, and the report 
has come out with a majority position that the Government should 
use its funds to develop a feeder aircraft. 

I do not agree with that, and I so voted for those reasons. 

Senator Monroney. but the Board did recommend it? 

Secretary Murray. The Board did recommend it. 

Senator Monroney. Well, I think something has to be done to do 
it beeause your major aircraft builders are so busy with jets and the 
50- to 75-passenger plane that nobody is going after the 10-passenger 
plane which today is really the thing that they need. They don’t need 
to fly DC-3’s with the high gas consumption for the present load, yet 
there is no twin-motor job that I know of that can carry over six peo- 
pie that would come within the realm of meeting the needs of frequent 
landings and takeoffs and short-haul work at low gas consumption. 

Secretary Murray. Knowing the companies as well as I do, they 
like to make a dollar as well as the next person, and they have plenty 
of staff available, and if they felt that they had a market that would 
be sufficiently better than they now have they would get in that market 
in a hurry and they would do something about it. It is my feeling 
that that should be done with private capital, since the companies have 
funds available, and they should take thhe same kind of risk there 
which they take in the development of others, and if they can develop 
a high-priced plane comparable to the Boeing 707, the cost of this type 
of feeder plane development would be very small provided it would 
sell and they could make money. 

Senator Monroney. I don’t think Boeing would have developed 
the 707 unless they had had the jet contracts and prototypes and aerial 
refueling and all of the defense spending going on. I don’t think 
you would have had the DC—4 or the DC-6 if you hadn’t had transport 
plane purchases that were made during the war to—— 

Secretary Murray. Quite the contrary. The DC-3 and DC were 
developed purely with civilian funds as a result of contracts which 
were entered into with the aircraft companies by the airlines them- 
selves, and it was a very forturnate thing for the Defense Department 
to have had our commercial airlines farsighted enough to be develop- 
ing that type of plane to use when the war came along. 
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Senator Monroney. They had something like 200 DC-3’s, I believe, 
but we have built thousands and thousands of DC-3’s, and it was this 
surplus that started out at twenty-five and thirty thousand 

Sec retary Murray. That is right, but the development work of the 
DC-3 and the DC-4 was by completely civilian efforts—by the airlines 
working with the airframe manufacturer. That was done complete ly 
with civilian funds and the military fell heir to those aircraft, and it 
was desirable that they do so. 

I think it would be a great mistake to start using Federal funds to 
take up risks that companies ought to be able to engage in themselves, 
That is what they pay management salaries for. 

Senator Monroney. I think if we could put a few million dollars 
into a few low-cost planes for feeder service we would find ourselves 
cutting down on $24 million that the feeder lines are now having to get 
in subsidies. 

Secretary Murray. We do not agree. 

The Cuarrman. Mr. Lee. Do you have anything to offer in addi- 
tion? 

Mr. Ler. No, Mr. Chairman. 

se en We will move, then, to the consideration of the 
other bill. 


(Whereupon, at 11:45 a. m., the hearing was recessed.) 
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FRIDAY, MAY 28, 1954 


Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The committee met at 10:06 a. m., pursuant to recess, in room G—16 
in the Capitol, Senator Andrew F. Schoeppel presiding. 

Present: Senator Schoeppel. 

Also present: Bertram O. Wissman, chief clerk; Edward C. Swee- 
nev, aviation counsel; and Edward Jarrett, assistant chief clerk. 

Senator Scnorrren. The committee will come to order. 

We will continue this morning the hearings on S. 2647. 

Our first witness will be Mr. Roger Lewis, Assistant Secretary of 
the Air Force. 


STATEMENT OF ROGER LEWIS, ASSISTANT SECRETARY OF THE 
AIR FORCE 


Secretary Lewis. Mr. Chairman and members of the committee, 
[I want to thank you and your committee on behalf of the Department 
of Defense for offering this opportunity to express our views on 5. 
9647. The Department of the Air Force has been designated to speak 
in behalf of the Department of Defense on this bill. 

As you know, S. 2647, which would be called the Civil Aeronautics 
Act of 1954, represents a thoroughgoing revision of certain existing 
Federal laws governing civil aviation—in particular, the Civil Aero- 
nauties Act of 1938. 

Before making several more detailed comments upon the proposed 
legislation, I would like to discuss briefly the general interest we have 
in this bill. S. 2647 would make some rather sweeping changes in 
existing law relating to economic and safety regulation of civil avia- 
tion, together with the mechanics of accomplishing such regulation. 
As might be expected, the Department of Defense is more interested 
in the overall results of regulation than in detailed methods and 
mechanics. 

It has become increasingly clear with the passing of time that civil 
aviation—being the key factor it is in the national transportation 
system—is an integral part of the highly developed economy needed 
in our modern age to support defense preparations in time of peace, 
and to support successful military operations in time of war. It per- 
forms vital defense tasks both in day-to-day transportation of goods 
and personnel for the military departments and in making available 
much-needed reserve airlift in times of emergency. In addition. the 
military departments have a vital interest in the strategic route serv- 
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ices provided by our international carriers, to meet a major part of 
worldwide military communication and transportation requirements, 

The Department of Defense believes there is no other means of 
meeting these national defense needs at lower cost to the Government 
than by fostering a healthy civil aviation industry, as nearly self. 
sufficient as possible. I might add that the task of building and main- 
taining the large numbers of aire! raft utilized by a growing civ’ 
air transport industry provides, in turn, a stabilizing influence on the 
aircraft manufacturing industry. And it goes without saying that 
the Department of Defense wants the productive sapacity of our air- 
craft manufacturers kept at the highest practical level. 

The Department of Defense is not in a position to make any defini. 
tive appraisal of the effect S. 2647 may have on the air route structure 
or the capability of civil aviation to meet military needs. At the same 
time, it can be said that no serious impediment has presented itself 
under existing law, as far as Department of Defense transactions wit} 
civil aeronautics agencies of the Government or with the air carrier 
industry are concerned; and there do not appear to be any substantial 
changes proposed in 8S. 2647 which would in any way prejudice such 
transactions. 

Senator ScHorprpen. I would like to ask you, Do you feel that there 
was a sufficient flexibility under the old law, that you have no serious 
objection to it? 

Secretary Lewis. That is correct. 

Senator ScnorrreL. And you feel that under this present act that 
you would not be prejudiced ¢ 

Secretary Lewis. That is correct, Senator. We feel we have gotte: 
on satisfactorily under the present legislation and we see nothing i1 
the new legislation that would prejudice the position at all. 

Senator ScHorrreL. Looking at it from the overall national defense 
angle? 

Secretary Lewis. That is our feeling. 

Senator ScHorerret. And your reserve that you will, after all, have 
to be able to fall back on, and we should be able to. 

Secretary Lewis. That is correct. On the other hand, after careful 
study of S. 2647, we have found several aspects of the bill which we 
think could be altered to make better allowance for certain national 
a considerations. As I understand it, the chief objective of 

S. 2647 is to ane existing law governing civil aviation up to date. In 
this connection, I believe there are certain respects in which the bill 
could be changed to reflect important changes in world conditions and 
scientific advances since 1938. 

For example, it is generally recognized that the cold war is in large 
measure being waged through scientific achievements which must be 
kept secret from potential enemies. And yet the proposed legislation 
does not appear to contain any suitable safeguards for the highly clas- 
sified technical developments which might be revealed, for example. 
in the course of investigation of air accidents involving military as well 
as civil aircraft. In our written comments on the bill, we have sug: 
gested inclusion of appropriate safeguards of this nature. 

Another example is the failure to make due allowance in the safety 
regulation provisions of the bill for certain fundamental problems. of 
modern air defense. Under present world conditions, military air 
craft may require complete freedom of operation in disregard of flight 
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rules on the shortest possible notice to meet armed attack or to cope 
with other military emergencies. — ih) 

In its present form, 8. 2647 implies very strongly that military 
aircraft must always comply with civil flight rules and provides no 
flexibility to cope with eventualities of the kind I have just mentioned. 
Certain appropriate amendments to correct this have been suggested 
in our written comments. 

A further example is a carryover provision of existing law, taken 
from the Air Commerce Act of 1926, appearing in section 802 (c) of 
the bill. This provides, in effect, that foreign military aircraft shall 
not be amen in the United States except in accordance with an 
authorization granted by the Secretary of State. Under existing 
world conditions, it is our belief that the Secretary of State should 
not, for military reasons, be permitted to grant such authorization ex- 
cept after consultation with the Secretary of Defense, and perhaps 
only after obtaining his consent. 

Senator ScHorrre.. Might I ask you there with reference to that 
statement you just made, do you think that permission or some overall 
authority should be vested in the military department ? 

Secretary Lewis. We do not have a strong feeling about that. We 
had more in mind raising the problem of the military consideration. 

There is no feeling that the executive branch within itself cannot 
deal with that sort of a situation, and we felt that we should call it to 
the attention of the committee so that it could be considered by the 
committee if the committee thought it was appropriate to provide 
some tolerance in the bill, it thought that should be done. 

We think certain other amendments to the bill would be desirable 
to insure that civil aviation, while retaining its purely civilian status, 
will most effectively provide service upon request of the military in 
time of peace—and, even more important, to insure its capability of 
helping to meet military requirements in time of war. Among other 
things, I have in mind a change in the bill which would make it clear 
that both the new classes of operators it establishes (“irregular air 
carriers” and “air contractors”) may perform charter and special serv- 
ices, pursuant to regulations issued by the Authority, along with the 
regular air carriers. 

{ would also suggest addition of a provision which would permit 
the Government to reclaim, for use in military emergencies, civil air- 
ports which have been in large measure constructed with Federal 
funds. Such a provision should make it clear that fair rental should 
be budgeted for and paid, by the agency responsible for determining 
or negotiating the fair rental figure, and that the rental figure should 
indicate no payment for use of land or facilities attributable to 
expenditures of Federal funds. 

In addition to the foregoing amendments, there is a category which 
I would describe as amendments clarifying the relations between the 
Defense Establishment and the civil aeronautics agencies of the Gov- 
ernment, and delineating the responsibilities of each. Such an amend- 
ment seems to be called for in the definition of “airport” contained in 
the bill. Inasmuch as the Authority has numerous responsibilities 
throughout the bill for development and control of airports, I think 
it should be made plain that a military airbase is not included in the 
definition of “airports.” Several other suggested amendments in this 
same category have been set forth in our written comment. 
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Subject to amendment along the lines I have discussed, and along 
the lines set forth in our detailed written comments on the bill, the 
Department of Defense has no objection to enactment of S. 2647. 

Mr. Chairman, I again wish to express our appreciation for the 
consideration your committee has given the Department of Defengp 
in inviting us to present our views on this proposed legislation. 

Senator ScHorrret. At this point in the record, and particularly 
following the testimony given by Mr. Lewis here, I want to make q 
oart of the record this letter, under date of May 27, 1954, from the 

Jepartment of the Air Force, addressed to Senator John Bricker, 
chairman of the committee. 

(Letter, May 27, 1954, from Air Force to Senator Bricker and con. 
ments on the letter by the Air Transport Association of America 
follow :) 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, May 27, 1954. 
Hon. Joun W. BrIcKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

DEAR Mr. CHAIRMAN: Reference is made to your request for the comments of 
the Department of Defense on S. 2647, a proposed Civil Aeronautics Act of 1954, 
The Secretary of Defense has delegated to this Department the responsibility 
for expressing the views of the Department of Defense. As you know, the stated 
purpose of the bill is “to create an independent Civil Aeronautics Authority and 
an independent Air Safety Board, to promote the development and safety and 
to provide for the regulation ¢f civil aeronautics, and to promote world leadership 
by the United States in aviation.” 

A study of S. 2647 reveals that the most significant changes it would make 
in existing law governing civil aviation matters relate primarily to the overall 
scheme of economic and safety regulation of civil aviation and the methods of 
carrying this out. As you know, the military departments have extensive con- 
tractual relations with the airline industry, even in peacetime, for purposes of 
moving personnel and supplies by air. Hence, we have a real interest in the 
availability of sufficient capacity at reasonable prices to meet such needs. In 
addition, the military departments have very important requirements for strategic 
route services to meet part of their worldwide communication and transportation 
needs. 

However, development of a financially sound civil air transportation system, 
which would aSsure these capabilities at the lowest cost to the Government, is 
based on various economic factors that do not fall within the purview of the 
Department of Defense. The Department therefore is not in a position to make 
any worthwhile evaluation of the effect administration of S. 2647 would have 
on the route structure or the capability of civil aviation to assist the military 
in a national emergency. At the same time, it can be said that no serious impedi- 
ment has presented itself under existing applicable law in Department of Defense 
transactions with the civil aeronautics agencies of the Government or the air 
carrier industry, and there do not appear to be any substantial modifications 
in S. 2647 which would in any way prejudice such transactions. 

The Department of Defense has, of course, a very practical interest in the safe 
and efficient operation of civil aircraft, particularly in areas where military 
aircraft operate. With a few changes to make proper allowance for certain 
national security considerations, the safety provisions of the bill are entirely 
acceptable to this Department. i 

While the Department of Defense has no objection to S. 2647 from an overall 
standpoint, it is felt that certain detailed amendments of a technical nature, as 
hereinafter set forth, should be made. 

1. The definition of “airport” contained in section 101 (10) should be clarified 
to read as follows: “Airport means any landing area regularly used by civil air- 
craft for receiving or discharging passengers or cargo, but shall not include any 
such area where such use is authorized solely by special permits issued at the 
discretion of the military authorities.” It is believed that this change is neces 
sary to make it clear that certain provisions of the act relating to the power and 
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responsibility of the Authority with respect to airports do not apply to military 
airbases. At the same time, the proposed language is carefully designed not to 
exe ude so-called “‘joint-use” airports at which civil aircraft enjoy well-defined, 
cont inuing rights of use by agreement with the military authorities. ; 

9. The definition of “possessions of the United States should be revised to 
take proper account of the current sovereign status of the Philippine Islands. 
It is noted that the present status of Puerto Rico is similar to the status of the 
philippine Islands prior to July 4, 1946. Accordingly, consideration may be given 
to using the language, after substituting “Puerto Rico” for — the Philippine 
Islands”, contained in subsection 101 (34) (C) of 8. 2647 with reference to 
Puerto Rico. Further, the term ‘‘possession” as used in subsection 101 (34) (D) 
of the bill should be clarified to specifically exclude areas over which the United 
States exercises a measure of control, but which may not be within the technical 
definition of the term “possession”. Examples of such areas include leased bases 
(See Vermilya-Brown Co., Inc., v. Connell, 335 U. S. 337, wherein it is held that the 
term “possession” as used in the Fair Labor Standards Act included a leased base 
in Bermuda) and the Ryukyu Islands (under the exclusive administrative 
judicial, and legislative power of the United States pursuant to article 3 of the 
Treaty of Peace with Japan). 

_ The statement of policy set forth in section 102 (a) relative to serving the 


the phrase, “and in preparation for a” between the word “of” and the word “na- 
tional” at line 6, page 18 of the bill. 

4. Section 102 (g) should be clarified by insertion after the word “character” 
at line 11, page 19, of the following sentence in parentheses: ‘‘(This shall not be 
construed to grant any greater jurisdiction over Department of Defense personnel 
or property to a State than was held by it prior to the effective date of this Act.)” 
It is believed this change is advisable for the reason, among others, that some 
military activities might be said to fall within the meaning of “air navigation 
wholly intrastate in character.” 

5. Section 207 (a) should be amended by inserting after the word “‘condemna- 
tion” the following language: “and, provided further, that, in exercising the 
authority granted in this subsection, the Authority shall give full consideration to 
the requirements of National Defense”. It will be noted that this language 
appears in the comparable section of the present law, and it is our feeling that 
failure to include such language in this legislation would be detrimental to the 
interests of our national defense. 

6. Section 209 (a) should be amended by addition after the word “airport” 
(at the end of this provision) the following language: “and (4) permission for 
military use of such airport upon payment of fair and reasonable charges which 
shall reflect only out-of-pocket costs as distinguished from fixed costs of operating 
the airport”. It is believed that this change is necessary to insure that the 
Federal Government is not paying again for the use of capital equipment which 
is wholly or partly paid for when constructed or installed. 

7. Section 213 (d) should be amended by striking the last sentence thereof and 
substituting the following: “In making such grants, the Authority shall do so 
in accordance with the conditions specified in section 208 and shall, to the extent 
feasible, require such conditions as will result in (1) public use of s ¢) air 
ports on fair and reasonable terms, (2) efficient operation and maintenance of 
such airports and air navigation facilities thereon or connected therewith, (3 
the clearing and protection of aerial approaches to such airpo ts. and (4) 
permission for military use of such airport upon payment of fair and reasonable 
charges which shall reflect only out-of-pocket costs as distinguished from fixed 
costs of operating the airport”. 

8. Section 301 (f) should be amended by revising the next to the last sentence, 
beginning at line 3, page 41 of the bill, to read as follows: “Any air carrier may 
make charter trips or perform any other special service without regard to the 
geographical limitations on services authorized in its certificate, under regula- 
tions prescribed by the Authority.” This change is suggested to make clear the 
availability of both “regular” and “irregular” air carriers for contract and other 
special services for the Armed Forces. 

_¥. Section 303 (a) should be amended by addition after the word “operate” at 
line 28, page 50 of the bill, of the following language: “Bids submitted to and 
accepted by the Department of the Army, Department of the Navy, or the Depart- 
ment of the Air Force for charter or contract service shall be filed in accordance 
with this section; however, such service may be performed prior to approval of 
the Authority in the event that a military emergency requiring such service is 
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declared by the Secretary of the Army, Navy or Air Force, respectively, ang 
provided the time required to obtain approval of the Authority would delay a¢. 
complishment of the military mission. An after-the-fact statement justifying 
such emergency action shall be submitted to the Authority by the military Secre. 
tary concerned.” 

10. Section 401 (e) should be amended by inserting, after the word “carrier” 
in line 14, page 89 of the bill, the following language: “Any air contractor may 
make charter trips or perform any other special service, without regard to the 
geographical or other limitations on services authorized in its license, under 
regulations prescribed by the Authority.” 

11. Section 402 (a) should be amended by addition after the word “operate” 
at line 20, page 92 of the bill, of the same language as that set forth in comment 
No. 9 above. 

12. To preclude control by civil aviation regulation of necessary training and 
operational activities of military aviation conducted ontside of civil airways and 
control zones, section 609 (b) (5) should be amended by changing the period at 
the end thereof to a colon, and adding the following: 

“Provided, That this subsection shall not apply to aircraft of the national. 
defense forces of the United States except insofar as violation of any rule or 
regulation pertaining to flight safety or flight procedure may occur in the course 
of operation thereof within civil airways or control zones.” 

In addition, section 610 (b) should be redesignated as section 610 (c) and a 
new section 610 (b), entitled “Military Aircraft,” should be inserted. The new 
section should read as follows: “Military aircraft and members of the Armed 
Forces serving in connection therewith may be exempted from the provisions of 
subsection 609 (b) (5) to the extent, and upon such terms and conditions, as 
may be prescribed by the Authority as being in the public interest.” 

The effect of these changes would be to make it clear that the air safety 
rules and regulations of the Authority, other than those pertaining to flight 
safety or flight procedure, shall not apply to operations of the military authori- 
ties. In addition, a basis would be provided on which the Authority, under 
certain conditions and within certain limitations, could exempt military air- 
craft from those rules and regulations pertaining to flight safety or flight pro- 
cedure. It is not contemplated that such exemptions would extend beyond 
emergency military operations. 

13. Section 704 (1) should be amended by insertion of the word “civil” after 
the word “involving” at line 11, page 118 of the bill, and the addition of the 
following proviso: “Provided, That upon a determination by the Secretary of the 
Army, Navy or Air Force that national security is involved in any accident be 
tween civil aircraft and military aircraft, only such investigation and report 
shall be made as the appropriate Secretary may authorize ;”. 

14. Section 704 (4) should be amended by insertion of the word “civil” after 
the word “involying” at line 24, page 118 of the bill. 

15. Section 704 should be further amended by addition of a new section 74 
(8), reading as follows: “Nothing in this Act shall authorize the Board to 
investigate or require reports concerning accidents involving military aircraft 
only”. 

16. Section 708 should be amended by addition of the following language: 
“except that any aircraft, aircraft engine, propeller or appliance under cog- 
nizance of any of the military departments shall be handled or preserved in 
accordance with the rules and regulations of the military department concerned”. 

17. Section 802 (c) should be amended by inserting, after the phrase “Secretary 
of State”, the phrase “after consultation with the Secretary of Defense”. 

18. Section 805 (c) and 901 (c) of the proposed bill should be amended by 
substituting the words “Secretary of Health, Education, and Welfare” for the 
words “Federal Security Administrator” where they now appear. 

Attention is invited to the fact that this bill does not contain authority for the 
Federal Government to reclaim and utilize civil airports, constructed with 
Federal funds, which might be required by Department of Defense agencies 
during national emergencies. It is believed that such authority should be 
included in the legislative proposal. 

Attention is also invited to the fact that, although the bill does not specifically 
purport to repeal the Federal Airport Act, section 213 of the bill seems to cover 
in a broad way the same general field as that covered by the Federal Airport 
Act. It should be noted that section 213 (a), which authorizes and directs the 
Authority to prepare a national plan for the development of airports “necessary 
to promote and protect civil aeronautics, the national defense, and the postal 
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eervice”, does not contain any provision for consultation with the Department 
of Defense in this connection, Thus, the bill broadens the power and responsi- 
pility of the Authority in matters of concern to the Department of Defense with- 
out retaining those provisions of the Federal Airport Act which currently insure 
that Department of Detense views will be considered in developing a national 
airport plan. Accordingly, it is suggested that this section be amended by insert- 
ing language similar to that contained in section 3 (b) of the Federal Airport 
Act (with the phrase “War and Navy Departments” revised to read “Secretary 
of I vefense’’). 

The absence of the provisions of title XII (security provisions) and title 
XIII (war-risk insurance) of the Civil Aeronautics Act of 1938, as amended, 
from S. 2647, is noted. This Department feels that from a defense standpoint 
such authority is necessary and should be incorporated in this bill. 
~ Subject to amendment in the foregoing manner, the Department of Defense 
has no objection to S. 2647. 

Reference is made to your further request for the comments of the Department 
of Defense on the 35 draft amendments, dated March 30, 1954, and numbered A 
through II, which Senator McCarran has offered to S. 2647. The general pur- 
pose of the draft amendments is to incorporate specific provisions of existing 
civil aviation statutes into S. 2647. The Department of Defense has no com- 
ment to offer on draft amendments A, H, and Y, concurs with draft amendments 
3 C, D, E, F, G, U, and II, and has no objection to draft amendments I, J, K, 
L, M, N, O, P, Q, R, S, T, V, X, Z, AA, BB, CC, DD, EE, FF, GG, and HH. Sub- 
iect to the amendment of section 704 of S. 2647 in the manner recommended in 
numbered paragraphs 13, 14, and 15 of the Department of Defense report on 
that bill, there is no objection to draft amendment W. 

The Department of Defense is unable to estimate the fiscal effects of the 
proposed legislation. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Rocer LEwts, 
Assistant Secretary of the Air Force. 


Atk TRANSPORT ASSOCIATION OF AMERICA, 
Washington, D. C., July 2, 1954. 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My DeaR Mr, CHAIRMAN: We welcome the opportunity to comment on the 
views submitted by the Department of Defense with respect to the bill S. 2647. 
We agree that this report involves basic questions with regard to the relation 
of the military and civil aviation to which the Congress should give particular 
consideration. 

Our comments will be made with direct reference to the numbered comments 
of the Department of Defense. 

1. The Department proposes to amend the definition of the word “airport” 
so as to exclude from its meaning any area used solely by authorization, and at 
the discretion, of the military authorities. We see no need for this amendment 
and object to its adoption because of the undesirable effect it may have on civil 
air transport operations. The definition of “airport” in this bill is the same as 
that in the Civil Aeronautics Act of 1938. We know of no difficulties which have 
arisen because of it. 

A disadvantage in the change of such a basic definition would be impliedly to 
exclude from the purview of the act the operation of air carriers or any other 
civil aircraft upon a landing area exempt from the definition of “airport.” Thus, 
while the military now have, and should continue to have, the primary responsi- 
bility for the operation and the management of their landing areas, nevertheless 
the operation of civilian aircraft on such areas should not be beyond the control 
and regulation of the civil authorities. 

2. We agree that reference to the Philippine Islands as a possession of the 
United States should be deleted, but we see no reason to change the reference 
to Puerto Rico. That island is referred to in this bill as it has been in the Civil 
Aeronautics Act of 1938, and no difficulty has arisen because of it. 





642 REVISION OF CIVIL AERONAUTICS ACT 


3. This amendment would add emphasis to military considerations in the 
statement of policy now in the Civil Aeronautics Act or proposed in the pjj) 
The following quotation of 102 (a) shows in italic the language proposed to be 
added to the Civil Aeronautics Act by the bill, and in bold face the language 
which would be further added by the Department of Defense: 


“DECLARATION OF POLICY 


“Sec. 102. It is hereby declared that the public interest requires, and the proyi- 
sious of this act shall be so administered as to provide for— 

“(a) the encouragement and development of an air transportation System 
properly adapted to the present and prospective future needs of the foreign and 
domestic commerce of the United States, of the postal service, of the public inter. 
cst in furtherance of national policy, and of the national defense ; and, so far a, 
possible, so located, equipped, and staffed that it may serve the Armed Forces in, 
time of and in preparation for a national emergency.” 

These additions to the present act are unnecessary. The benefit to the nationa| 
defense of the airline system created under the Civil Aeronautics Act has beep 
incalculable. Whenever the military agencies desired airlift it was provided, 
All during World War II, the Berlin airlift, and the Korean airlift, the airline 
system: was found a heavy and prompt purticipant. At present, approximately 
300 of the airlines’ four-engine transports are earmarked for emergency use ip 
military service. The airlines thus provide approximately $300 million worth 
of airplanes, with the necessary crews and organizations to operate them. 

If all that has been achieved under the policy set forth in the Civil Aeronautics 
Act of 1938, we would expect such a striking change in emphasis in aviation policy 
as is here recommended only if there were a basic complaint against the existing 
statutory provisions. We know of none. In fact, the Defense Department, in 
the introduction to its comments, seems to indicate that it has had no difficulty 
und rthe present law. Thus, in its letter it states: “It can be said that no serious 
imp diment has presented itself under existing applicable law in Department 
ot Defense transactions with the civil aeronautics agencies of the Government or 
the carvir industry * * *.’ Inv ew of this sat sfac.ion with the existing policy 
under the Civil Aeronautics Act, we oppose a change in this section of the statute. 

Th: und-sira'ility of this add tion relates to an unnecessary emphasis on 
mnilitary considerations. Since the current effective declaration of policy has 
yielded such excellent results for the interests in the national defense, these addi- 
tions might well be construed to require increased consideration of the military 
requirements to overbalance the commercial interests involved. We must not for- 
get that an air transport system’s usefulness depends in large part on the com- 
mercial and financial soundness of that system. If it is to become overbalanced 
by burdening it with military expenses, it may well cease to remain a sound con- 
mercial operation and, therefore, in the long run, fail to meet not only the com- 
mercial needs, but the military needs of a vigorous, prosperous, air transport 
reserve. 

4. The fourth comment suggests clarification of section 102 (9) of the pro 
posed statement of policy, which seeks to preserve “to each State the right to 
exercise its jurisdiction over persons and property within its boundaries.” The 
Department urges that language be added to specify that “this shall not be con- 
strued to grant greater jurisdiction over the Department of Defense personnel 
or property to a State than was he'd by it prior to the effective date of this act. 
We agree that the subsection confuses the relative jurisdiction of the States and 
the Federal Government. We believe that the confusion is so serious that the 
subsection should be deleted and other amendments adopted to declare that the 
jurisdiction to regulate the safety aspects of aviation, and the economic aspects 
of air transportation, is exclusively that of the Federal Government. This would 
clarify the powers of the States and meet the needs of both the Defense Depart: 
ment and civil aviation. In our testimony we urged that the jurisdiction of the 
Federal Government in such matters be made exclusive, and we have submitted 
amendments to that end. , 

5. We agree also with the Department’s comments on section 207 (a) in which 
it urges that this section direct the Authority, in developing civil airways and 
facilitites, to give consideration to the requirements of national defense. Under 
the existing Civil Aeronautics Act the requirements of national defense must be 
considered in establishing civil airways and facilities, and that should continue 
to be required. 

6 and 7. These two comments on section 209 (d) propose additions to both 
sections which would condition the grant of Federal funds for airport col 
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struction On a requirement that the military could use such airports upon pay- 
ment of charges “which shall reflect only out-of-pocket costs” as distinguished 
from fixed costs of operating the airport. This proposal would produce very 
undesirable results. One of the goals of a program for national airport develop- 
ment is to develop an adequate system of airports, and maintain them in sound 
operating and physical condition, for use by the military for normal defense 
training during peactime and as a supplement to military fields during emer- 
gencies. Thus, even though the Federal authorities may spend millions of dol- 
lars developing an airport, an important vaiue of chat investment is lost if the 
airport is not maintained in a usable condition. To maintain it in such condition 
requires that all users bear a reasonable portion of costs involved. If the mili- 
tary services try to limit their support of such airports as to make it economically 
impossible for the operators of the airports to keep them in the required condi- 
tion, they may well defeat an important purpose of a national airport develop- 
ment program. 

Rather than attempt to freeze in the statute a formula for meeting those 
costs, this matter should be left to be adjusted to the variety of circumstances 
existing at individual airports. Experience justifies the continuance of those 
policies currently applied in airport development legislation under which this 
country has made long strides toward a system of airports to meet adequately 
not only our civil air requirements, but also the needs of our national defense. 

Sand 10. These amendments can be considered together because they grant 

all classes of carriers—that is, to both irregular and contract carriers as well 
as to regular carriers—the authority to engage in “charter trips or perform 
any other special service without regard to the geographical limitations on serv- 
ices authorized in such carrier certificate under regulations prescribed by the 
Authority.” We believe this amendment is objectionable in that it would defeat 
one of the important purposes of this legislation, and in any event goes far 
beyond what would be necessary to meet the needs of the Department of Defense. 

An important purpose of this bill is to amend the present law so as to em- 
power the Board to regulate each of those classes to obtain an air transport 
system adequate to the national need. To this end the Civil Aeronautics Au- 
thority is empowered to prescribe in specific terms the nature of the services 
which can be performed by the irregular and contract carriers. This has be- 
come necessary because of the recent development of carriers who commenced 
operations claiming to be members of one class and then, in violation of the 
Board’s regulations, have engaged in transportation of another class, for which 
they were not needed or authorized. Such operations constitute a threat to the 
economie soundness of the air transportation system, and the bill aims to pre- 
vent them. 

The amendments proposed by the Department of Defense, however, reverse this 
essential purpose of the new provisions, because the addition of this language 
would permit irregular carriers and contract carriers to engage in transporta- 
tion other than that for which they are authorized by the Authority. In fact, 
the Department’s amendment, in comment No. 10, would have the effect of au- 
thorizing contract carriers to engage in transportation as common carriers, be- 
cause an authorization to engage in charter work would authorize them to en- 
gage in common carrier operations. Such a provision would provide a device for 
unauthorized carriers to evade the regulatory efforts of the Authority and de- 
feat one of the important purposes of the legislation. 

Such a drastic alteration of the regulatory scheme is entirely unnecessary 
because the Board is empowered to certificate or license carriers for the service 
which is required. There is no need to grant a blank check to all the carriers to 
engage in any transportation they may wish. 

To achieve the goals of the Department of Defense, which are to make avail- 
able to that Department the services of commercial carriers when needed, it 
would be better to reject these amendments and adopt instead the provisions for 
an regulation of nonscheduled and contract carriers as are proposed in the 
vill. 

9 and 11. These two amendments provide that when agreements between air 
carriers and the Department of Defense are filed with the Authority under sec 
tions 303 (a) and 402 (a), the transportation thereunder may be performed in 
emergency cases prior to the approval of the Authority. We agree that in cases 
of emergency the requirement of approval by the Authority should not delay tke 
performance of the air transportation services. We have no objection to an 
amendment which would make that permissible. 


+ 
0 


47965—54——_42 





644 REVISION OF CIVIL AERONAUTICS ACT 


12. This proposed amendment has perhaps as many disadvantages as any othe 
suggested, and it is significant that the consequences of this amendment would 
be almost as disadvantageous to military flights as they would be to civil flights 
The proposed amendment seeks to change the basic law now applied under the 
Civil Aeronauties Act of 1938, which provides that the available airspace wil] he 
regulated by one set of rules of the road, with exceptions only for specified area, 
reserved for military or dangerous activities. Under this basic concept, the Ciyj) 
Aeronautics Administration and the Civil Aeronautics Board prescribe the basic 
rules of the road which apply to any persons using that airspace. This uniform 
regulation of the airspace applies on airways as well as off of the airways, and t, 
military as well as civilian flying. This has the far-reaching advantage of assur. 
ing any pilot, whether he be military or civilian, that outside of specified anj 
limited zones, he can rely upon the standard rules of the road. At the same time. 
military training is not interfered with because specified airspace is set aside or 
special allowances are arranged. The general rule and the exceptions are state 
in part 60.1 (a) of the Civil Air Regulations, as follows: 

“$60.1 Scope. The air traffic rules in this part shall apply to aircraft op 
erated anywhere in the United States, including the several states, the District 
of Columbia, and the several territories and possessions of the United States, 
including the territorial waters and the overlying airspace thereof, except : 

“(a) Military aircraft of the United States Armed Forces when appropriate 
military authority determines that noncompliance with this part is required and 
prior notice thereof is given to the Administrator. * * * 

The Department proposes to change the present arrangements by amending 
section 609 (b) (5), which declares it unlawful “for any person to operate 
aircraft in air navigation in violation of any other rule, regulation or certificate 
of the Anvthority issued under this title,” by adding a proviso as follows: “Pro. 
vided, That this subsection shall not apply to aircraft of the national-def nse 
forces of the United States except insofar as violation of any rule or regulation 
pertaining to flight safety or flight procedure may occur in the course of opera- 
tion thereof within civil airways or control zones.” 

We can assume from the introduction to the comments made by the Depart- 
ment of Defense that its present relationships with the civil aviation authorities 
have been agreeable under the existing law and therefore there is no pressing 
need for a change. 

The proposed amendments, however, propose drastic rearrangements. They 
seek to divide available airspace into that marked by the airways established 
by the civil aviation authorities, and all the balance of the airspace. (By the 
terms used in its comments the Department would go so far as to ignore the 
control areas outside of the airways. We assume this to be unintended, for that 
would disrupt even those areas now under air traffic control.) The part of the 
airspace outside the airways would be open for operations by the military with 
no requirement that they observe the standard and prevailing rules of the road. 
The practical effect is that in this airspace no operator would have assurance 
that the standard rules of operation of aircraft world ann'y. that the standard 
rules of the road would be observed, and because of the lack of that assurance 
that airspace would, for practical purposes, be closed to people who could not 
operate under such hazards. 

The consequences to the operators of civil aircraft would be enormous. Mur! 
of the fiving today is done off of airways. We est:mate that almost 50 percent 
of airline route mileage is operated off the airways. Many of the cities served 
by scheduled air carriers are not on airways and, therefor, can be served only 
by flying off the airways. These new services have been made possible by the 
development of new aircraft, new navigation aids which do not require airways 
in the normal sense, and the inability of the Civil Aeronautics Administration 
to develop airways in the normal sense in all areas where flights are operated. 

But the disadvantage would also anply to many mil‘tary operations. The 
Military Air Transport Services and the normal military cross-country flights 
rely on the uniform regulation of the available airspace. Restricting regulated 
flight to the marked airways would sharply curtail the space open to them for 
orderly operations. 

18, 14, and 15. In these comments the Department of Defense recommenis 
amending section 704 to limit the Air Safety Board’s power to investigate acci- 
dents involving military aircraft... Thus, in section 794 (1) and 74 (4) the 
Department suggests that the power be limited to investigate accidents involving 
“civil” aircraft. We have no objections to that limitation, nor to the amendment 
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yroposed in section 704 (8), which would make clear that the Air Safety Board 
yal have no authority to investigate accidents involving military aircraft only. 

The Department, however, goes on to suggest an amendment which would limit 
the Air Safety Board’s power to investigate accidents involving civil aircraft 
when these also involve military aircraft. We believe that the civil investigation 
should extend to any accident in which civil aircraft are involved, even though 
military aircraft are also involved. Only in this way can the public be given the 
necessary assurance that everything practicable is being done to determine the 
equse of aircraft accidents and cure them. This power has existed under the 
present Civil Aeronautics Act without imposing hardships upon the Department 
of Defense, So we see no reason for curtailing such investigations under the new 
bill 

17. We have no comment on the proposal to amend section 802 (c) to provide 
that before the Secretary of State grants permission to foreign military aircraft 
to operate into the United States he should consult with the Secretary of Defense. 

ik. We agree with the suggestion that section 805 (c) and section 901 (c) 
he amended to substitute the words “Secretary of Health, Education, and 
Welfare” for the words “Federal Security Administrator”. 

The paragraph after the numbered paragraphs on page 5 of the Department 
of Defense letter asks that authority be inserted in the bill to enable the Federal 
Government to reclaim and utilize civil airports constructed with Federal funds. 
We object to such a provision. Such power in the Federal Government to reclaim 
airports defeats in practical effect a valid title to that property in the city or 
airport authority, and such absence of valid title makes it extremely difficult, 
f not impossible, to issue bonds for, or otherwise finance, airport improvements. 
The inability to issue bonds prevents to an important extent the efforts of airport 
authorities to maintain and improve the airport to meet both commercial and 
inilitary needs. 

The proposal made in the next to the last paragraph on page 5 is that section 
213 (a) should be amended to require consultation with the Department of 
Defense in developing a national plan for airports. We believe such a require- 
ment would be a wise one. 

Cordially, 
S. G. Treron, General Counsel. 

Senator Scnorrret. Do you have any other assistants who desire 
tosay anything on this measure ? 

Secretary Lewis. We have no other testimony to give, Mr. Chair- 

yo“ 5, . 
man. However, our counsel and Deputy for Civil Aviation would b> 
glad to answer any questions that the Chair might have. 

Senator ScHorrreL. With reference to the letter of May 27, 1954, 
the committee staff counsel suggests some clarifying questions. You 
may proceed, Mr. Sweeney. 

Mr. Sweeney. In regard to your suggestion that the military should 
be allowed to disregard civilian flight rules, will you elaborate on just 
how far you recommend going? 

I refer particularly to paragraph 12 of your detailed letter. As I 

. . 5S . : . . . 
read that, it looks to me like you are requesting that military aircraft 
be freed from the ordinary flight rules when not on civil airways. Is 
that one of the recommendations ¢ 

Secretary Lewis. I believe the act does exclude or make it clear that 
the strictly military flying off the airways is not under the control of 
the new Authority. 

Mr. Daccerr H. Howarp. Are you referring to the present act ? 
The new bill would not make that clear, and that is why we suggest 
the change. 

_There are certain military flying activities which take place off civil 
airways which we do not believe the civil air regulations should apply 
to. 

Mr. Sweenry. What do you understand the present rule is in regard 
tothat? Are not military aircraft subject to the rules of the road as 
set forth in the civil air regulations? 
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Mr. Howarp. At the present time it would be requested that the 
civil air regulations not apply to the military operations, that is the 
flight other than airworthiness and personnel certification. 

Mr. Sweenry. And your recommendation is that you be relieved 
from the rules-of-the-road sections of the civil air regulations with 
regard to collision and giving way when you are not on the ciy’| 
airways ? 

Mr. Howarp. When we are not on the civil airways or in contro! 
zones. 

Senator ScuHorrret. Thank you, gentlemen. We appreciate having 
your views before us this morning. 

Secretary Lewis. Thank you, Mr. Chairman. 

Senator Scnorrret. We have also up for consideration this morning 
S. 3409. A copy of S. 3409 will be made a part of the record at this 
point in the record. 

(S. 3409 is as follows :) 


[S. 3409, 83d Cong., 2d sess.] 


A BILL To amend the Civil Aeronautics Act of 1938 in order to permit reduced rates for 
certain transportation furnished to the Department of Defense, and to establish finality 
of contracts with respect to such rates 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 404 of the Civil 
Aeronautics Act of 1938 (49 U. S. C., sec. 484 (b) ), is amended to read as follows: 

“(b) (1) Except as provided in paragrapb (2) of this subsection, no air carrier 
or foreign air carrier shall make. give, or cause any undue or unreasonable pref- 
erence or advantage to any particular person, port, locality, or description of 
traffic in air transportation in any respect whatsoever or subject any particular 
person, port, locality, or description of traffic in air transportation to any unjust 
discrimination or any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever. 

“(2) Nothing in this Act shall prevent the transpurtation of persons or 
property, free or at reduced rates for the Department of Defense. Notwithstand- 
ing any other provision of law, any rates, fares, and charges, and rules, regula- 
tions, and practices with respect to the transportation of persons or property 
for or on behalf of the Department of Defense by any air carrier or foreign air 
earrier, offered, negotiated, or established under the provisions of this para- 
graph by quotation-or contract when accepted or agreed to by the Secretary of 
Defense, or by any official of such Department to whom he has delegated such 
authority, shall be conclusively presumed to be just, reasonable, and otherwise 
lawful, and shall not be subject to attack, or reparation, after the date of such 
acceptance or agreement upon any grounds whatsoever except for actual fraud 
or deceit, or clerical mistake. Such rates, fares, or charges, and rules, regula- 
tions, or practices, may be canceled or terminated upon not less than ninety days’ 
written notice by the Department of Defense or by any of the other parties 
thereto.” 


Senator Scnorpren. Our first witness on this bill will be Mr. J. 
Frank Perrin, counsel to the Office of the Director of Transportation 


and Communications, Office of the Assistant Secretary of Defense 
(Supply and Logistics). 


STATEMENT OF J. FRANK PERRIN, COUNSEL, OFFICE OF THE 
DIRECTOR OF TRANSPORTATION AND COMMUNICATIONS, OFFICE 


OF THE ASSISTANT SECRETARY OF DEFENSE (SUPPLY AND 
LOGISTICS) 


Mr. Perrin. Mr. Chairman, I am J. Frank Perrin, counsel to the 
Office of the Director of Transportation and Communications, Office 
of the Assistant Secretary of Defense (Supply and Logistics). The 

4 
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Office of the Director of Transportation and Communications, among 
other things, has responsibility to establish policy for the economical 
procurement of transportation services for the constituent military 
departments of the Department of Defense. I have been engaged in 
the transportation field in various capacities since 1925. 

It is a pleasure to have this opportunity to appear before your com- 
mittee as a representative of the Department of Defense to be heard 
on S. 3409 for the purpose of making your committee aware of the 
position of this Department on this bill. 

S. 3409 is a bill to amend subsection (b) of section 404 of the Civil 
Aeronautics Act of 1938 in order to permit reduced rates for vertain 
transportation furnished to the Department of Defense, and to 
establish finality of contracts with respect to such rates. 

Section 404 (b) of the Civil Aeronautics Act of 1938 (U.S. C., see. 
404 (b)) reads as follows: 

No air carrier or foreign air carrier shall make, give, or cause any undue or 
unreasonable preference or advantage to any particular person, port, locality, or 
description of traffic in air transportation in any respect whatsoever or subject 
any particular person, port, locality, or description of traffic in air transportation 
to any unjust discrimination or any undue or unreasonable prejudice or disad- 
vantage in any respect whatsoever. 


S. 3409 proposes to amend the above section in three respects: 

(a) Limit the prohibition against discrimination so that such sec- 
tion will not apply to preferences granted by air carriers or foreign 
air carriers to the Department of Defense; and 

(4) Enact statutory language authorizing air carriers and foreign 
air carriers to transport persons or property, free or at reduced rates, 


for the Department of Defense; and 

(c) Enact statutory language providing that any rates, fares, and 
charges, and rules, regulations, and practices with respect to the trans- 
portation of persons or property for or on behalf of the Denartment 
of Defense by any air carrier or foreign air carrier offered, negoti- 
ated, or established by a quotation or a contract when accepted or 
agreed to by the Secretary of Defense, or his delegate, are conclusively 
presumed to be just, reasonable, and otherwise lawful and not be sub- 
ject to attack, or reparation after the date of such acceptance or agree- 
ment on any ground whatsoever except for actual fraud or deceit, or 
clerical mistake. It also provides for cancellation or termination of 
such arrangement by either party upon not less than 90 days’ written 
notice. 

It appears appropriate at this juncture to make some collateral 
comments about similar statutory authority authorizing carriers to 
grant free or reduced rates to the Government. 

The Interstate Commerce Act has, since its original enactment, con- 
tained a provision in section 22 authorizing railroads to grant free or 
reduced rates for the carriage of property of the United States, State, 
or municipal governments. This authority has been extended to other 
modes of surface transportation as they were drawn within the reeu- 
latory orbit. The Transportation Act of 1940 further authorized 
surface carriers to grant free or reduced rates for the transportation 
of nersons for the United States Government. 

Because of the availability of transportation capacity of surface 
carriers this provision of section 22 of the act has been most beneficial 
to this Department in meeting the ever-changing complexion of mili- 
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tary operations made necessary by the defense of the United States 
and whatever international commitments the United States may make. 

S. 3409 proposes to grant similar authority to air carriers and foreigy 
air carriers with the added provision of making quotations or con- 
tracts incorporating free or reduced rates when accepted or agreed 
to by the Secretary of Defense, or his delegate, final and binding ex 
cept for actual fraud or deceit, or clerical mistake. 

First, this Department does not oppose the enactment of statutory 
language authorizing air carriers and foreign air carriers to trans. 
port persons or property free or at reduced rates for the Department of 
Defense. However, it is not felt that such legislation is necessary 
since under section 416(b) of the Civil Aeronautics Act the Board may 
today grant exemptions from the air carrier economic regulations of 
title IV which embraces, among others, the ratemaking and tariff 
functions of the Board. In fact, there is at present in economic regu- 
lations, part. 294, an exemption (regulation No, ER-186) in favor 
of the Department of Defense authorizing carriers under certain 
conditions to execute contracts with the military departments for the 
transportation of persons or property, covering both domestic and 
foreign commerce, at rates lower than those published in their tariffs. 

At this juncture I might also point out that the Department of De 
fense has an agreement with the scheduled air carriers and the non- 
scheduled air carriers, authorizing a discount of 10 percent below the 
published tariffs, which has been approved under section 416 (b) too, 
which indicates that they do have very wide latitude under this pro 
vision. 

Secondly, despite what I have said above, if the committee favorably 
reports the legislation authorizing air carriers and foreign air car- 
riers to transport persons or property, free or at reduced rates, for 
the Department of Defense, this Department urges that the language 
making quotations or contracts final and binding be deleted from the 
bill since the Department objects thereto for the following reason: 

It will make final and binding the rates granted by the air carriers to 
the military departments although rates incorporated in tariffs filed 
with the Board are never final and binding on commercial shippers 
since they are subject to a determination by the courts or the Board 
as to their lawfulness. 

In instances where a private shipper obtains a reduced rate through 
tariff adjustment (which may not be satisfactory), such rate is not 
immune from review or attack as to its lawfulness. However, a rate 
accepted by the miltary departments under the proposed amendment 
to section 404 (b) of the Civil Aeronautics Act would be conclusively 
presumed to be just, reasonable, and otherwise lawful, and not subject 
to review or attack. 

Stated differently, a rate available to a private shipper would con- 
tinue to be subject to an administrative or judicial determination as 
to its lawfulness whereas under the proposed amendment a rate 
granted this Department would be fixed and inflexible. This particu- 
lar provision would be most inappropriate in connection with com- 
mercial air movement of passenger traffic due to the ferry mileages 
involved in such flights. In many instances the amount of ferry mile- 
age contained in a tender of rates is much greater than the miles 
actually flown in performance of a charter flight. When such is the 
case, and administrative adjustment is subsequently made to the 
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proper basis. This adjustment is presently necessary, or the air car- 
riers would be charging this Department rates in excess of their appli- 
cable tariffs and would thus be in violation of the Board’s tariff regu- 
lations. 

Under the proposed legislation, this Department would be at the 
mercy of the air carriers since their inflated tenders of rates under 
the quotation or contract, when accepted or agreed to, would be con- 
clusively presumed to be just, reasonable, and otherwise lawful. While 
it is true under the proposed legislation that the quotation or con- 
tract accepted or agreed to by the Secretary of Defense, or his delegate, 
could be canceled or terminated upon not less than 90 days’ written 
notice by either party, when it is considered that most of the com- 
mercial air movements of passengers are consummated within a period 
of a few days, the 90 days’ written notice provision would be of little 
benefit since the actual contract of carriage would be completely 
executed. 

Therefore, under the proposed amendment, administrative adjust- 
ment in the rate would be defeated. This, as pointed out above, would 
result in an increase in tri ansportation costs to this Department and 
work to the disadvantage of the Government. 

Time did not permit the prior submission of this statement to the 
Bureau of the Budget for its advice. 

I thank you. 

[ will be glad to answer your questions. 

Senator Scuorpret. I do not believe I have any questions. Further 
hearings on this bill will be held at such time as we line up the next 
witnesses. 

Is Mr. John C. Allen from the Post Office Department here, or is 
therea representative to testify in his behalf ? 

Mr. Freperck E. Barrus. Mr. Allen is coming up this morning and 
I do not think he anticipated being reached until about 11 o’clock. 
He is coming up. 

Senator Scnorpret. Is Stuart Rothman here, the Solicitor of Labor! 

Mr. Wiitiam B. Wricur. He is down in the Senate Labor Com- 
mittee, but I feel he can be called very rapidly. 

Senator Scuorrren. Is Mr. Wright here ¢ 

Mr. Wrientr. Yes, sir. 

Senator Scrorrret. Do you have any objection to going on now 
and then we ean take care of Mr. Rothman when he comes back. 

Mr. Wrieur. I believe it would be better if Mr. Rothman preceded 
me. 

Senator Scnorrret. By reason of the sequence of your testimony ? 

Mr. Wrient. Yes, sir. 

Senator ScHorrret. All right, we will take a brief recess at this 
time until Mr. Rothman arrives. 

(Whereupon, at 10: 33 a. m., a 2-minute recess was had.) 

Senator & ‘HOEPPEL. Let the record show that there is introduced 
for the record and as a part of the record a letter received from 
Philip Young, Chairman of the Civil Service Commission ; letter from 
Rosel H. Hyde, Chairman, the Federal Communications Commission, 
dated May 25, 1954; and letter from H. Chapman Rose, Acting Secre- 
tary of the Treasury, dated May 28, 1954, all directed to Senator John 
Bricker, chairman of this committee. 
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(Three letters follow :) 


Unrrep States Crvit Service CoMMISSION, 
Washington, D. C., May 27, 19: 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear SENATOR BRICKER: Further reference is made to your letter of January 
13, 1954, requesting a report on S. 2647, a bill to create an independent Ciyjj 
Aeronautics Authority and an independent Air Safety Board, to promote the 
development and safety and to provide for the regulation of civil aeronautics, 
and to promote world leadership by the United States in aviation. 

The Commission limits its comments to the personnel provisions for the pro. 
posed Civil Aeronautics Authority and the proposed Air Safety Board. 


CIVIL AERONAUTICS AUTHORITY 


Section 201 (c) of the bill provides that each member of the proposed Ciyi! 
Aeronautics Authority shall receive a salary of $17,500. This salary appears to 
be out of line with the salaries which are established for members of other inde. 
pendent boards, commissions, and authorities by Public Law 359 of October 15, 
1949. The following examples are offered for the purpose of comparison : 


Member, Board of Directors Tennessee Valley Authority $15,000 
Member, Interstate Commerce Commission 15.000 
Member, Federal Trade Commission 

Member, Securities Exchange Commission 


Section 202 (a) of the bill specifies the salary of the executive officer of the 
Authority as $17,000 a year. The position is described as having “such powers 
and duties of an administrative or executive nature as may be conferred upon 
him by the Authority.” The position is comparable with other positions which 
are now subject to the Classification Act of 1949. We recommend that section 
202 (a) be revised to provide that this position also be subject to the Classifi- 
ation Act of 1949. 

Section 202 (a) excepts the position of executive officer from the competitive 
requirements of the Civil Service Act by authorizing his appointment without 
regard to civil service laws. Exceptions for other positions are specified in 
section 202 (b) which provides: 

“(b) The Authority, without regard to the civil-service laws, shall appoint 
and prescribe the duties of a secretary for the Authority, an administrative 
assistant and a secretary for each member, and a secretary for the executive 
officer, and shall, subject to such noncompetitive tests of fitness as the Civil 
Service Commission may prescribe, appoint and prescribe the duties of a general 
counsel, a director for each bureau under the Authority, and such assistant 
directors of bureaus and heads of divisions or sections as may be necessary.” 

The policy of the administration is that all positions should be under the 
competitive service except those that are of a confidential or policy determining 
character, or those for which competitive examinations are not feas’b'e. Execu- 
tive Order 10440, March 31, 1953, has put this policy into effect in the executive 
branch. The Executive order provides for review by the agencies concerned and 
the Civil Service Commission to identify positions to be excepted. 

The procedures under the Executive order call for a detailed study of the 
current duties to determine whether a position involves the determination of 
major executive policy or whether a close personal and confidential relationship 
between the incumbent and the head of the agency or one of his key officials is 
required. In those cases involving the question of feasibility of examination, 4 
careful study is made of the conditions under which appointments are made 

It is the Commission’s experience that conditions and duties of most positions 
vary from time to time. The duties that any specific position will have. cannot 
generally be identified in sufficient detail at the time legislative action establish- 
ing the position is taken. It is the recommendation of the Commission, there- 
fore, that the exempton provided for in this bill be eliminated. This will permit 
the Commission and the agency to study at the appropriate time the desirability 
of the exemption in accordance with the policy set forth in Executive Order 19440 

Section 202 (c) of the bill anthorizes the Civil Aeronautics Authority to engaze 
for temporary service “qualified consulting envineers or agencies, or other quali- 
fied persons as it deems necessary,” without regard to the civil service laws or 
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the Classification Act of 1949. The use of the phrase “or other qualified persons” 
in the exception is too broad and indefinite. We recommend that the provisions 
of section 202 (c) be restricted to authorizing the types of temporary personnel 
and services referred to in section 15 of Public Law 600, approved August 2, 1946, 
which reads: 

“The head of any department, when authorized in an appropriation or other 
Act, may procure the temporary (not in excess of one year) or intermittent 
services of experts or consultants or organizations thereof, including stenographic 
reporting services, by contract, and in such cases such service shall be without 
regard to the civil service and classification laws (but as to agencies subject to 
the Classification Act at rates not in excess of the per diem equivalent of the 
highest rate payable under the Classification Act, unless other rates are specifical- 
ly provided in the appropriation or other law) and, except in the case of steno- 
graphic reporting services by organization, without regard to section 3709, Revised 
Statutes, as amended by the Act.” 


AIR SAFETY BOARD 


Section 701 (c) of the bill provides for a salary of $9,000 a year for the members 
of the proposed Air Safety Board. This salary appears to be out of line with 
the salaries established for other independent boards and commissions by Public 
Law 359, approved October 15, 1949. Some examples of other salaries which 
may be used for the purposes of comparison have been given in reference to the 
salaries for members of the Civil Aeronautics Authority. 

An exception from the Civil Service Act and the Classification Act of 1949 is 
proopsed in section 702 of the bill which provides : 

“The Board may without regard to the civil service laws engage, for temporary 
service in the investigation of any accident involving aircraft, persons other than 
officers or employees of the United States and may fix their compensation with- 
out regard to the Classification Act of 1923 [1949] as amended.” 

We recommend that this part of section 702 be restricted to an authorization 
for temporary or intermittent employment of experts, consultants or steno- 
graphic reporting services in accordance with section 15 of Public Law 600 which 
has heen quoted in reference to temporary employment of consulting engineers 
for the Civil Aeronautics Authority. 


GENERAL PROVISIONS 


Section 1303 (a) of the bill provides for the transfer of certain personne] from 
the Civil Aeronautics Board, the Civil Aeronautics Administration and the De- 
partment of Commerce to the proposed Air Safety Board and to the proposed 
Civil Aeronautics Authority. This section specifies in part: 

“Such of the personnel so transferred as do not at the time of such transfer 
possess a classified civil-service status shall not acquire such status by reason of 
such transfer except (1) upon recommendation of the Air Safety Board, in the 
case of personnel transferred to such Board, or the Civil Aeronautics Authority, 
in the case of .personnel transferred to such Authority, within one year after 
such personnel have been so transferred and certification within such period by 
the Board or the Authority, as the case may be, to the Civil Service Commission 
that such personnel had served with merit for not less than six months prior to 
the transfer, and (2) upon passing such suitable noncompetitive examinations 
as the Civil Service Commission may prescribe. No individual taking such 
examination shall be diseharged or reduced in grade or compensation pending 
the result thereof except for cause in the manner provided by law.” 

The provisions quoted above would authorize transferred employees to acquire 
Civil service status after compliance with the specified requirements. The Com- 
mission does not believe that this authority is justified. 

Unless unusual circumstances are involved, Federal employees who do not have 
civil service status should acquire such status through meeting the test of open 
competition with the general public. This procedure is fundamental to the opera- 
tion of the Federal civil service system. We do not believe that the transfer of 
Federal employees from one organization to another is sufficiently unusual to 
warrant an exception from the competitive requirements. 

It would also be inequitable to authorize competitive status for the transferred 
employees solely because their position was moved from one Government entity 
to another. It would be highly preferential treatment to authorize the nonstatus 
employees of the Civil Aeronautics Board and the Civil Aeronautics Administra- 
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tion to acquire civil service status as a result of their transfer to the new orgapj. 
zations while nonstatus employees of other agencies could not receive the sam 
benefits. 

For these reasons, we recommend that section 1303 (a) be revised to eliminats 
the authorization for transferred employees to acquire civil service status. 

If S. 2647 is amended in accordance with the recommendations in this report. 
we would have no objection to its enactment insofar as the personnel provisions 
of the bill are concerned. 

At several points the bill refers to the Classification Act of 1923. This acer 
has been superseded by the Classification Act of 1949. In reviewing the personne! 
provisions of the bill, we have also noted that there is a need to clarify section 
701 which states in subparagraph (a) that the President shall designate the 
member who shall be Chairman of the Air Safety Board whereas subparagrap) 
(c) states that the Board will annually elect one of its members as Chairman. 

We have been informed by the Bureau of the Budget that there is no objectiyp 
to the submission of this report to your committee. 

By direction of the Commission: 

Sincerely yours, 
Puitip Youne, Chairman 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., May 25, 1955 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C.: 

DEAR SENATOR BRICKER: We are enclosing herewith the Commission's con- 
ments on S. 2647, a bill to create an independent Civil Aeronautics Authority 
and an independent Air Safety Board. The Bureau of the Budget has informed 
us that these comments are consistent with the program of the President. 

By direction of the Commission: 

Rose. H. Hype, Chairman 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON §S. 2647, A Brit To 
CREATE AN INDEPENDENT CIVIL AERONAUTICS AUTHORITY AND AN INDEPENDENT 
Arr SAFETY BOARD 


The proposed bill, if enacted in its present form, would not appreciably affect 
the activities of the Federal Communications Commission. Enactment, however 
may result in a possible conflict of jurisdiction. The term “appliances,” used 
throughout the bill, is defined in section 101 (13) to include communications 
equipment. This inclusion would appear to be necessary to enable the Civil 
Aeronautics Administration to specify the type of communications equipment 
which should be carried by aircraft. However, the term is used throughout the 
bill and some conflict with the Federal Communications Commission's juris- 
diction may arise with respect to the following: 

(1) Section 601 (a) (8) which gives the CAA authority to prescribe “rules 
governing the inspection, servicing, repair, and overhaul of * * * appliances.” 

(2) Section 603 which provides that the CAA “is empowered to issue type 
certificates for * * * such appliances as the Authority shall find to be those for 
which the issuance of type certificates is reasonably required in the interest of 
safety.” 

(3) Section 606 which authorizes the Authority to “provide for the examina- 
tions and rating of * * * (2) repair stations or shops for the repair, alteration, 
maintenance, and overhaul of * * * appliances, as to the adequacy and suit 
ability of the equipment, facilities, and materials for, and methods of, repair, 
alteration, maintenance, and overhaul of * * * appliances, and the competency 
of those engaged in the work or giving any instructions therein ;” 

Although the above-quoted sections closely follow sections 601 (a), 605 ané 
607, respectively, of the Civil Aeronautics Act of 1938, and although jurisdictional 
conflicts have not, up to now, arisen, it is believed that there is some advantage 
in adding a section which would delineate the relationship between the Federal 
Communications Commission and the Civil Aeronautics Authority. S. 2647 is 
a codification, and includes in “Title VIIT—Other Governmental Agencies 
various sections designed to obviate any conflicts that might arise between the 
CAA and other agencies. It is suggested, therefore, that the following section be 
included in title VIII: 
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“Nothing in this Act shall affect the jurisdiction of the Federal Communica- 
tions Commission to regulate the kind of communications equipment to be used 
or to inspect and examine such equipment to the extent necessary to discharge its 
responsibilities under the Communications Act of 1934, as amended.” 


TREASURY DEPARTMENT, 
May 28, 1954. 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My Dear Mr. CHAIRMAN: Reference is made to your letter of January 13, 1954, 
requesting a statement of this Department’s views on 8. 2647, to create an inde- 
pendent Civil Aeronautics Authority and an independent Air Safety Board, to 
promote the development and safety and to provide for the regulation of civil 
aeronautics, and te promote world leadership by the United States in aviation. 

The proposed legislation involves matters primarily within the jurisdiction of 
other agencies and therefore the Treasury Department does not wish to com- 
ment on the policies and the merits of the legislation. There are, however, sev- 
eral technical comments that this Department would like to call to the attention 
of your committee. They are set forth in the attached memorandum. 

The Department has been advised by the Bureau of the Budget that there is no 
objection to the submission of this report to your Committee. 

Very truly yours, 
H. CHAPMAN ROsgE, 
Acting Secretary of the Treasury. 


TREASURY DEPARTMENT MEMORANDUM ON S. 2647 


The following technical comments are offered by the Treasury Department on 
S. 2647 : 

Section 1201 of the bill would, among other things, repeal the Air Commerce 
Act of 1926, as amended (U. S. C., title 49, secs. 171-184), with the exception set 
forth therein. Except as to immigration penalties, sections 805 (b) and (d) and 
901 (b) and (¢) of the bill contain provisions substantially similar to sections 7 
and 11 of the present law (U.S. C., title 49, sec. 177 (b) and (c) and see 181 (b). 

It is believed that section 805 (b) (3) should be revised to avoid the continu- 
ance of ambiguities. This provision authorizes the Secretary of the Treasury 
“by regulation to provide for the application to civil air navigation of the laws 
and regulations relating to the administration of the customs laws * * *.” The 
customs requirements relate to the merchandise, passengers, and baggage carried 
by aircraft rather than to air navigation. It should be made clear beyond doubt 
that the Secretary has authority not only to apply the general customs regulations 
to air commerce but also to prescribe further regulations relating particularly to 
air commerce. In view of these observations, it is recommended that section 
805 (b) (3) be amended to read substantially as follows : 

“(3) by regulation to apply to foreign air commerce the customs laws and 
regulations, to such extent and upon such conditions as he deems necessary, and 
to make such additional customs regulations governing foreign air commerce as 
he deems necessary.” 

Section 805 (d) would authorize the Secretary of Commerce to provide by regu- 
lation for the application to civil aireraft of the laws and regulations relating 
to the entry and clearance of vessels. These functions were permanently trans- 
ferred from the Secretary of Commerce to the Commissioner of Customs by sec- 
tion 102, Reorganization Plan No. 3 of 1946 (3 CFR, 1946 Supp., ch. IV). There- 
fore, section 1301 of the bill should be deleted and in order to authorize additional 
regulations which may be necessary, it is recommended that section 805 (d) be 
amended to read as follows: 

“(d) The Secretary of the Treasury is authorized by regulation to apply to 
aircraft engaged in foreign air commerce the laws and regulations relating to 
the entry, clearance, report of arrival, and permits to proceed for vessels to such 
extent and upon such conditions as he deems necessary, and to make such addi- 
tional regulations governing such matters in respect of aircraft engaged in foreign 
air commerce as he deems necessary.” 

The express reference in the foregoing to reports of arrival and permits to 
proceed will eliminate any necessity for bringing a substitute for section 644 
of the Tariff Aet of 1930 (U.S. C., title 19, sec. 1644) into the bill and that section 
Should be repealed by a suitable addition to section 1201 of the bill. 
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In the suggested amendments of section 805 (and also in amendments of se. 
tion 901 hereinafter suggested) the term “foreign air commerce” has been used 
rather than “civil air navigation” since the first-mentioned term is deemed nore 
appropriate. However, the definition of that term as given in section 101 (29) 
of the bill is not adequate for entry and clearance or customs purposes ani it js 
further suggested that there be added to section 805 a new subsection 
as follows: 

“(f) As used in this section and in section 901, ‘foreign air commerce’ means 
the carriage by aircraft of persons or property with or without compensatioy 
between a place in the United States, as defined in section 401 (k), Tariff Ag 
of 1930 (U.S. C., 1952 edition, title 19, sec. 1401 (k)), and a place outside thereof 
but shall not include such carriage by ‘public aircraft’ as defined in section 10) 
of this Act.” 

If the above change is made in the bill, it is believed that section 101 (22) of 
the bill defining “Foreign air commerce” should be amended by inserting the 
words “Except as otherwise provided for in sections 805 and 901,” immediately 
before the words “Foreign air commerce.” : 

Section 901 (b) provides, with the exception set forth therein, for a penalty 
of $500 for violation of “any entry, clearance, or immigration regulation made 
under section 805.” Similarly, section 901 (c) provides for a penalty of $5 
and forfeiture of the aircraft involved for violation of “any provision of the 
customs or public health laws, or regulations thereunder, made applicable to 
aircraft” by regulation under section 805. It is not clear whether it is intended 
to provide a uniform penalty for violation of any law made applicable to aircraft 
to the exclusion of the penalty prescribed by the law itself, whether the $500 js 
to be an additional penalty, or whether it is to be applied only to violations of 
regulations peculiar to aircraft. 

The last-mentioned interpretation would seem to be the one intended, but the 
language is not clear. To remove the uncertainty, it is recommended that section 
901, so far as it relates to this Department, be amended to make it clear that 
the $500 penalty applies to regulations which are peculiar to aircraft and are not 
based on any provision of law prescribing a penalty, but that it does not apply in 
cases where the statute made applicable by the regulation provides the penalty 
for its violation. It is suggested, therefore, that all language pertaining to entry, 
clearance, and customs be stricken out of section 901 (b) and (c) and that there 
be added to section 901 two new subsections reading as follows: 

“(e) Any aircraft or person concerned in the violation of any law made appli- 
cable to foreign air commerce by regulation under the authority of section 805 
(d) of this Act, shall be subject to the penalty and forfeiture provisions of such 
law in the same manner and to the same extent as though such law expressly ap- 
plied to foreign air commerce; and any person who violates any regulation made 
pursuant to section 805 (d), for violation of which no penalty is prescribed by 
law, shall be liable to a civil penalty of $500 for each such violation ; but any such 
penalty or forfeiture may be remitted, mitigated, or compromised by the head 
of the department or agency having jurisdiction of the offense. 

“(f) Any aircraft, person, baggage, or merchandise concerned in a violation 
of any law made applicable to foreign air commerce by regulation under the 
authority of section 805 (b) of this Act, shall be subject to the penalty and for- 
feiture provisions of such law in the same manner and to the same extent as 
though such law expressly applied to foreign air commerce; and any person who 
violates any regulation made pursuant to section 805 (b), for violation of which 
no penalty is provided for by law, shall be liable to a penalty of $500 for each such 
violation; but any such penalty or forfeiture may be remitted, mitigated, or com- 
promised by the head of the department or agency having jurisdiction of the 
offense.” 

Section 1106 of the bill would authorize Government departments or independ: 
ent establishments to sell supplies and services reasonably necessary by reason 
of emergency to the continuance of aircraft on its course. With respect to the 
disposition of amounts received from such sales, the section would permit the 
denartments and agencies to credit the cost of such supplies and services to the 
appropriation from which the cost was paid and to credit balance, if anv, fo mis 
cellaneous receipts. Amounts received from the sale of public property, are ust- 
ally required to be deposited into miscellaneous receipts and, unless there is @ 
justification for that procedure in the present instance, it is recommended that 
crediting the appropriation for the cost of such supplies and services should not 
be allowed. 
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Section 1201 (b) (3) of the bill would in effect exempt appropriations for air 
navigation facilities from the provisions of existing law relative to the period of 
availability of appropriations for obligation and expenditure. One of the basic 
principles of good budgetary procedure is to require an annual review of gen- 
eral fund appropriations, which is usually accomplished by providing for appro- 
priations on an annual basis. Under existing law, appropriations are available 
for obligation only during the year for which they are made (U. S. C., title 31, 
section 712a.) After the expiration of the fiscal year, the funds are available 
for 2 more years for the payment of the obligations incurred during the life of 
the appropriation but after that time the unexpended balances must be trans- 
ferred to an account known as “Payment of certified claims’? where they remain 
available until expended for the payment of claims certified by the Comptroller 
General to be lawfully due from the lapsed appropriations. Unless there are 
special circumstances to warrant continuous availability of funds for air naviga- 
tion facilities, the Department believes that no exception should be made to the 
provisions of existing law and that section 1201 (b) (3) should be eliminated 
from the bill. It should be noted that the act of June 20, 1874, (U.S. C., title 31, 
sec. 713) referred to in section 1201 (b) (2) has been repealed. 

It has further been noted that the bill makes no reference to the Coast Guard. 
The Coast Guard has extensive experience as the maritime safety agency of the 
Government. Furthermore, it is now operating various facilities as aids to navi- 
gation of aircraft, in large part consisting of electronic devices and installations. 
Accordingly, the Department believes that the personnel and facilities of that 
service can make a real contribution in the promotion of safety to life and prop- 
erty in air navigation over and on the high seas and waters over which the 
United States has jurisdiction. The Department recommends, therefore, that a 
new section be inserted in the bill between sections 803 and 804 reading as fol- 
lows: 


“COAST GUARD 


“Seco. —. In order further to promote safety of life and property over and on 
the high seas and waters over which the United States has jurisdiction, the Civil 
Aeronautics Authority, in the,establishment and operation of air navigation facil- 


ities authorized by this Act will, to the extent feasible, solicit the cooperation 
of the Coast Guard to the end that the personnel and facilities of the Coast 
Guard will be utilized to full advantage.” 

Provisions of existing law would be continued in section 101 (9) of the bill, 
defining “air-navigation facility’ to include, among other things, any facility 
available for use in aid of air navigation, and in section 208 of the bill, requir- 
ing a written certification before installation or operation of any air-navigation 
facility. Although it is assumed that this would continue not to be construed 
to prevent the Coast Guard from installing and operating ordinary aids to sur- 
face navigation also available for use as air-navigation facilities, any other pos- 
sible future interpretation might be eliminated by inserting a proviso after the 
period in line 1, page 31, to the effect that certification would not be required in 
cases where the aid to navigation was not exclusively for air navigation. 

Similarly, sections 704 and 708 of the bill would continue provisions which 
might conceivably be interpreted to give the Board jurisdiction over the investi- 
gation of accidents involving military aircraft. Although existing law has never 
been thus interpreted and it is assumed that the same interpretation would be 
given the new provisions, it is suegested that the matter might be clarified by 
specifically excluding military aircraft from the provisions of these sections. 

Section 609 (a) and 805 (a) of the bill would continue provisions of existing 
law which authorizes the Authority to prescribe rules for the prevention of 
collisions between aircraft and water vehicles and which prevent the rules for 
prevention of collisions between vessels from applying to the navigation of vessels 
in relation to aircraft. It is assumed that if these provisions are reenacted their 
interpretation would not be changed to prevent the application of long-established 
Tules of the road for vessels. 

In order to avoid a conflict between the International Rules for the Prevention 
of Collisions at Sea with the provisions of this bill, appropriate amendments 
should be made to sections 609 (a) and 805 (a) of the bill to reflect the amend- 
ments contained in sections 3 and 4 of the act of October 11, 1951, 65 Stat. 407. 

It is assumed that disbursements on behalf of the proposed Authority and the 
proposed Board would be made through the Division of Disbursement, Treasury 
Department, which has been established in the interest of economy and efficiency 
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as the central disbursing agency for the civilian establishments in the executiy. 
branch, but the intent would be more clearly shown if the words “through the 
disbursing facilities of the Treasury Department” were inserted on line 9, page 
24, after the word “expenditures,” and if the same words were inserted on |in¢ 
9, page 117, after the word “expenditures,” and accordingly, it is recommended 
that this action be taken. 

Section 4 of the Bretton Woods Agreements Act established the National Aq. 
visory Council on International Monetary and Financial Problems with the 
Secretary of the Treasury as Chairman to coordinate the policies and operations 
of all agencies of the Government which make or participate in making foreigy 
loans. Section 310 of the bill requires the approval of the Civil Aeronautirs 
Authority for governmental loans to or for the benefit of air carriers and also 
gives the Authority power to prescribe the terms and conditions upon which 
such loans should be given. If section 310 were enacted in its present form, the 
Treasury Department would consider that foreign loans by Government agencies 
to or for the benefit of air carriers remain subject to the coordinating functions 
of the National Advisory Council and on the basis of this interpretation the 
Department would have no objections to section 310. 


Senator ScHorrreL. We will now hear from Mr. John C. Allen, 
Assistant Postmaster General for Transportation. 


STATEMENT OF JOHN C. ALLEN, ASSISTANT POSTMASTER GENERAL 
FOR TRANSPORTATION 


Mr. Atten. The Department wishes to thank the committee for this 
opportunity of submitting a statement in connection with 8S. 2647. 
We appreciate sincerely the courtesy, cooperation, and assistance re- 
ceived from the Members of this Congress in connection with our 
mutual aim of giving the public the right kind of postal service, while 
at the same time reducing the postal deficit to the extent possible 


through more modern operating techniques and other economies. 

Last year, by approving the President’s Reorganization Plan No. 
10, this Congress relieved the Department of a substantial financial 
burden which was unrelated to the postal service and which great}) 
and unnecessarily distorted its financial picture. 

Under this plan, effective October 1, 1953, Congress approved the 
transfer to the Civil Aeronautics Board of the responsibility of mak- 
ing payments to air carriers over and above the fair and reasonable 
compensation for the mail transportation service actually rendered. 

Two purposes were to be served by this change. First, payments to 
air carriers by the Post Office Department for the transportation of 
mail were no longer to include any subsidy. Second, by providing 
for separate and direct payments to air carriers by the Civil Aero- 
nautics Board of additional financial aid required in the national 
interest, subsidy expenditures were to be specifically identified, thus 
facilitating the formulation of policy regarding such expenditures in 
the future. 

It is estimated that for the fiscal year 1955, subsidy expenditures 
removed from the Post Office budget amount to about $80 million. We 
feel that separation of subsidy from mail payments is decidedly in the 
public interest. 

Unless the proposed amendment M is adopted, this bill, as written, 
would repeal the 1938 act and may have the effect of nullifying Re- 
organization Plan No. 10, thus again saddling the Postmaster General 
with the responsibility of making subsidy payments to air carriers. 
We urge very strongly that any action taken by this committee and 
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by Congress to revise the Civil Aeronautics Act of 1938 should include 
appropriate provisions for the separation of subsidy from mail pay- 
ments and completely divorcing the mail service from the subsidy 
program. niet : ; 

In submitting the reorganization plan at the last session of Congress, 
the President stated that it should not preclude legislation to effect 
refinements and modifications in the basic law in this field. Under the 
plan, as approved by Congress, the function of paying the subsidy 
portion of mail payments was transferred. The substantive provisions 
of the law remain the same. Subsidy payments are still fixed and deter- 
mined by the Board under the mail ratemaking provisions of the act. 
Claims for subsidy are technically claims for mail pay. They are 
heard in proceedings labeled as mail rate proceedings involving holders 
of mail certificates. 

The plan does not purport to amend substantive provisions of the 
law so as to completely separate the mail service features of the act 
from the subsidy provisions. Under the act of 1938, as amended, the 
grant of a certificate authorizing a carrier to transport mail carried 
with it the right to claim subsidy under the mail ratemaking provision. 
The reorganization plan, of course, did not change this. Under the 
proposed amendment M to S. 2647, which adopts the language and 
technique of the reorganization plan, this situation would continue. 

Mail certificates have been the instrument through which subsidies 
are granted. The law provides that in fixing rates of compensation 
for the transportation of mail by the holders of a mail certificate, the 
Board shall consider the need of the carrier for financial assistance 
from the Government. The Board has never directly decided the 
question as to whether a mail certificate can be granted in the first 
instance without at the same time granting the carrier a right to claim 
subsidy. 

In one case, however, the Board indicated serious doubt as to its 
power to take such action. For this reason we strongly recommend 
that the power of the Board to grant a mail certificate without neces- 
sarily granting the right to subsidy be made clear by appropriate 
provision. This would eliminate any question as to whether the Board 
is required in all cases to consider the subsidy factor in connection 
with the issuance of a mail certificate. Unless the authority of the 
Board is clarified in this respect, the question of whether a carrier’s 
facilities could be made available to the mail service may be tied di- 
rectly to the subsidy feature to the extent that subsidy separation 
would not be completely effected. 

Senator Scnorrrrt. What you are trying to do there or what you 
are saying is that you do not want every certificate granted under this 
bill to say that all carriers are entitled to subsidy. 

Mr. Aten. That is correct. 

Senator Scnorrret. Because you may have carriers under some 
circumstances that would not be entitled to subsidy ? 

Mr. Atten. That is right, sir. 

Cases have arisen in the past where new carrier service was not made 
available for mail use simply because of the relationship of a mail 
certificate to the right to claim subsidy. 

In this regard, we would like to point out again that in submitting 
the reorganization plan, the President stated that it should not pre- 
clude legislation to effect refinements in the basic law. The President 
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also referred to the possibility of amending the Civil Aeronautics Aq 
to provide by specific legislation that compensatory rates for mail 
transportat ion should be based on the cost of rendering the mail sery. 
ice plus a fair return. 

Several bills have been submitted in this Congress which provide 
in various ways for the complete separation of subsidy from ma 
payments to air carriers. Some of these bills would implement the 
suggestion made by the President in that they provide that mail rates 
should not exceed the reasonable and necessary cost to the air carrier 
of performing the mail service plus a fair return. Moreover, the type 
of legislation proposed in many of these bills would separately - 
vide for mail rates and subsidy, thus eliminating the confusion or 
biguity that is likely to develop under the present law under which 
claims for subsidy are considered technically as claims for mail pay 
and are determined in proceedings designated as mail rate proceeding: 

Such legislation, including a clarification of the power of the Board 
to grant mail certificates without at the same time granting the righ 
to subsidy, would be a further step toward complete separation of 
the subsidy feature from questions involving the transportation of 
mail by air. 

We have two other specific comments. Section 301 (e) of the bill, 
in pages 38 and 39, authorizes the issuance of experimental certilicates 
and provides that compensation to the holder of such a certiticate 
for the transportation of mail shall not exceed 20 percent of the total 
reasonable cost of such service. This subsection makes no distinctio1 
between service mail payments and subsidy mail payments. _ Provision 
should be made for a separation of the two with payment by the 
Department of only mail compensation. Moreover, as drawn, the 
language places an absolute limit on airmail pay regardless of whether 
it is service or subsidy payment. If such experimental certificates are 
to be authorized, it is conceivable that there may be instances of exper 
menal oper ations for mail service where the volume of mail tr ansported 
in the experimental operations is such that even at the nonsubsidy 
rate of compensation thie payments to the carrier may exceed 2() per 
cent of the carrier’s total cost. For this reason we suggest that the 
committee consider the possibility of providing that the 20- percent 
ceiling apply to the subsidy payments to be made to the carrier over 
and above the service mail payments. 

We do not mean to imply this, however, that the Department antici- 
pates that it can or will be able to make much use of the services 
operated under conditions of experimental certificates as would be 
provided in this section. 

One other comment concerning the proposed bill. Section 305 (im 
of the bill, page 64, continues in effect the present provision of the 
1938 act which requires every air carrier transporting the mails to 
earry without charge certain postal employees when traveling © 
official business relating to the transportation of mail by aircraft. A 
similar travel provision exists by Taers! in connection with surface 
carriers. 

However, the bill appears to contain a slight ambiguity in this 
regard. Section 303 (b), which lists persons to whom air c: arriers 
may issue passes or reduced-rate transportation, contains a new pro 
vision, page 52, not contained in the 1938 act, to the effect that no arr 
carrier shall provide free or reduced-rate transportation “to any other 
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yersons or under any other circumstances” with an exception not 
related to postal employees. In order to avoid any conflict or am- 
biguity between these two sections, it is recommended that there be 
inserted after the comma in line 10, page 52, the words “except as 
authorized in section 305 (m), and further,” so as to make the sentence 
read : 
provided, That no air carrier * * * shall provide free or reduced-rate air trans- 
portation to any other persons or under any other circumstances, except as 
authorized in section 305 (m), and further except that in the case of foreign 
air transportation * * *. 

These are our only specific comments. However, a few words con- 
cerning our approach to the current problems of postal transportation 
may be of assistance to you in considering proposed revisions of the 
Civil Aeronautics Act and related problems. 

Our total expenditure for the transportation services of all carriers 
in fiscal year 1955 is estimated at about $500 million. This includes 
railroads, steamships, motor carriers, and air carriers. It does not 
include expenditures for mail handling in transit, such as working the 
mail in railroad and highway post offices, or expenditures for admin- 
istration of the postal transportation system. 

Senator Scuorrren. Mr. Allen, I would like to ask you at that point; 
Do you not have in some of the terminals, say, for instance, railroad 
terminals where the railroads themselves furnish and pay for force 
in transporting and shifting the mail ? 

Mr. Auten. The arrangements with the railroads covering the han- 
dling charge in handling the transfer from car to car, no railroads to 
my knowledge do perform the work of actually what we call distribut- 
ing the mail from one sack to another sack. 

Senator Scnorprer. That is, sorting it ? 

Mr. Auten. Yes, sir. 

Senator Schorpren. You make that distinction. 

Mr. Atten. Yes, sir. That sorting is done entirely by postal em- 
ployees. The railroad covers the loading into and out of the car and 
transfer from car to car. 

Senator ScHorppre.. I see. I wanted to get that clear on the record. 

Mr. Auten. In the expenditure of such a large sum of money, I am 
sure that you will agree that we have a responsibility to the taxpayer 
for obtaining the maximum for each transportation dollar consistent 
with good postal service and fair business practice. 

In delivering mail to every part of the United States and to every 
country of the world, comprehensive plans for routing the mails are 
required. They are constantly subject to change, improvement and 
reappraisal to meet the needs of the postal service. Our general ap- 
proach to the postal transportation problems, as stated to our appro- 
priation committees, is to attempt to bring our transportation system 
abreast. of the time, recognizing that many significant changes have 
taken place in the development of transportation facilities. We must 
recognize, for example, the substantial growth of motor carrier and 
air transportation in recent years. 

_ Toaccomplish our objective, we must seek the medium of transporta- 
tion which at the particular time and in the particular area can move 
the mail most economically and expeditiously. In finding the proper 
solution to our problems and in formulating policies and programs, 
we have had and will continue to have open and frank discussions with 
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officials in the various transportation industries. We solicit thei 
cooperation, ideas and assistance. 

The continuing success of our postal transportation program de. 
pends in large part upon a complete separation of postal transport, 
tion and subsidy functions. A good illustration of this may be found 
in the movement of first class mail by air. We are moving this majj 
by air in certain experimental operations only, where, in our judgment, 
it will provide an earlier delivery to the addressee and the cost is com. 
parable to surface transportation. 

Decisions on this and similar progressive changes would be seriously 
hampered if required to be made on the basis of subsidy mail payments, 
and the Department would be greatly handicapped with attempts to 
fairly appraise the financial picture from the standpoint of the carriers 
as well as the Department. 

You probably are all acquainted with our experiment in the carrying 
of the regular first-class mail by air. With the authorization of the 
Civil Aeronautics Board, the Department initiated its experiment in 
flying first-class mail on October 7, 1953. This experimental service 
was first inaugurated between New York and Chicago and Washington 
and Chicago, and later extended between New York, Washington, and 
Chicago and points in Florida. This mail is carried on a space- 
available basis to be flown at the carrier’s convenience within a certain 
time limit, and is not guaranteed air dispatch. 

In addition to these principal segments, the Department is experi- 
menting on a similar basis with the use of local-service air carriers on 
certain limited segments. The Civil Aeronautics Board prescribed a 
rate of 18.66 cents per ton-mile for the New York-Chicago, and Nev 
York-Florida segments; 20.04 cents per ton-mile for the Washington. 
Chicago, Washington-Florida, and Chicago-Florida segments; and a 
rate of 30 cents per ton-mile on the local-service air-carrier segments. 

Senator Scuorrret. Mr. Allen, when you are talking about Chicago 
and Florida points and when you stated specifically : 

This mail is carried on a space-available basis to be flown at the carrier's 
convenience within a certain time limit, and is not guaranteed air dispatch. 

Sometime I want to take up with you the airmail over regular routes 
from Wichita, Kans., to the city of Washington with some glaring 
examples, and I am wondering how much they are paying for airmail 
that arrives behind ordinary scheduled operations when you look at 
it in terms of airmail over rail. 

Mr. Auten. I will be very happy to check into that. 

Senator Scnorrret. I know that is extraneous matter to this. 

Mr. Atten. This pertains to the surface movements of mail, not the 
airmail movements. I appreciate your comments and will be happy 
to see what is happening. 

These rates have been prescribed by the Board for an experimental 
period only and unless extended will expire on September 30, 1954, for 
the principal segments, and on December 31, 1954, for the local-service 
carriers. 

The purpose of this program of moving first-class mail by air is not 
to provide air transportation for all such mail, but to implement 4 
policy of utilizing such facilities where they would provide a more efi- 
cient and economical service to the public than would be available 
through the use of surface transportation exclusively. The exper! 
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mental operations are designed to provide the Department with actual 
experience in order to better determine the extent of the economies 
and efficiencies that may be realized from such use of air transporta- 
tion, and to test the practicability of such an operation. The experi- 
ments are being conducted with a view toward expanding such service 
in the future when and if it is established by experience that an ex- 
pansion of the program would be in the public interest. 

A comprehensive overall study is being made by the Department 
of the experimental operations and the many factors involved, espe- 
cially the cost factor under the present method of operation. Our ini- 
tial experience indicates that the operations have been successful 
thus far. 

In connection with our transportation of airmail, the Civil Aeronau- 
tics Board recently instituted two separate proceedings, placing under 
review the rates of mail compensation to be paid the 13 domestic trunk- 
line carriers and the United States overseas and international air car- 
riers. These proceedings are designed to review not only the level 
of the rates but the mail-rate structure as well, in order to consider the 
question of eliminating differentials in mileages and rates between car- 
riers operating between the same points. 

The present service mail rates were established by the Board in 
1951, prior to the actual separation of subsidy from mail payments. 
The rate of 45 cents per ton-mile was fixed in September 1951, for 
American, Eastern, TWA, and United, in the Big Four mail-rate pro- 
ceeding. For the remaining carriers, both domestic and international, 
service mail rates were established by the Board for administrative 
purposes only by an ex parte administrative action, without hearings 
and without consultation with the carriers or the Post Office Depart- 
ment. This administrative determination of service mail rates was 
made at that time principally for the purpose of providing an est1- 
mate to Congress of the amount of subsidy being paid to air carriers. 
Later, when some of these carriers became self-sufficient, the Board 
adopted the administratively established rate as the nonsubsidy rate 
to be paid by the Post Office Department. 

The present proceedings will provide the first review of these rates, 
both domestic and international, since the President’s reorganization 
plan separating subsidy from mail payments was approved by Con- 
gress to be effective October 1, 1953. The Department feels strongly 
with subsidy no longer to be considered a part of the airmail trans- 
portation charge, a more realistic approach should be made to the 
establishment of fair charges to be paid by the Department for the 
movement of mail by air. 

The rates previously provided by the Board were established on a 
theory that provided for different rates for different air carriers. This 
resulted in identical services being operated in many instances between 
the same points by different air carriers at different rates of compen- 
sation. In addition to this, the Department was required to pay dif- 
ferent charges in many instances for the same service between points 
merely because of different mileages flown by the carviers serving 
those points. 

These conditions do not exist in other forms of traffic. Moreover, 
the rates initially provided by the Board as a fair charge to be made 
the Department for the transportation of mail by air ranged from 45 
cents per ton-mile to as high as $7.26 per ton-mile, depending upon 
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the grouping of the carriers. This included rates of 45 cents, 53 cents, 
75 cents, 91 cents, $1.48, $2.58, and $7.26 per ton-mile in the domestic 
operations. 

Senator ScuorrreLt. Where in the world would that $7.26 per ton. 
mile charge be made ? 

Mr. Auten. Mr. Frederick E. Batrus, our associate solicitor advises 
me that was a rate applied to the Wiggin operation which was in New 
England. I do not believe that Wiggin actually operated at that rate, 
but those were the rates that were prescribed for that operation. 

For Alaska, overseas, and international operations charges to be 
made by individual carriers for the transportation of mail ranged from 
Secon per ton-mile on stub-end operations to as high as $2.50 per ton- 
mile. 

Additionally, the level of the rates so prescribed prior to the separa- 
tion of subsidy from mail pay does not appear to bear a proper rela- 
tionship to the charges existing for other forms of traffic. We find 
from the latest quarterly recurrent reports of the Board that the aver. 
age yield per ton-mile to domestic trunkline carriers for freight serv- 
ices 1s approximately 22 cents compared to an average yield of approx- 
imately 50 cents for the transportation of mail. 

We find also that under certain tariffs the airfreight rates on certain 
items where the handling would appear to be more burdensome to the 
carrier than the handling of a sack of mail are lower than the charge 
made to the Post Office Department. For example, for moving furni- 
ture that has not been crated, the charge between New York and Los 
Angeles is approximately 35 cents per ton-mile. 

In a realistic approach to the establishment of the fair charges to 
be paid by the Post Office Department for the transportation of air- 
mail, we feel that all such factors should be considered, especially in 
view of the present policy of the Government to exclude all elements 
of subsidy from compensation payable by the postal service for the 
transportation of mail by air. 

The proceedings to review the mail rates for all domestic trunkline 
carriers and all the international carriers are still in the initial stage. 
It is the Department’s hope that the question of the structure of rates 
as well as the level of rates will be determined satisfactorily to all 
parties without the substantial delays required in such proceedings in 
the past. 

We feel sure that, with the continuing cooperation of Congress, the 
regulatory agencies, and industry, we will be able to work out our 
postal transportation program in such a way as to contribute intelli- 
gently to the development of all transportation while at the same time 
giving the public the postal service it has a right to expect. 

Senator Scnorrre,. Thank you for your statement. Mr. Sweeney 
has a question or two he would like to ask at this point. . 

Mr. Sweeney. Mr. Allen, in your statement you suggest the bill 
should provide that the mail rates to be established should not exceed 
costs. Do you suggest that cost be used as a ceiling and that the 
ordinary rate should be below cost ? 

Mr. Auten. No; of course, Mr. Sweeney, we get into the problem 
and the difficulty of what kind of costs do we mean. Do we meat 
out-of-pocket costs or overall costs? 

I think the thought is that the rate should be based on cost plus 4 
reasonable profit, but at the same time we feel very strongly that that 
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should have some relationship to the rates applicable in other services 
of the traffic carried. It seems to us to be so fundamentally wrong to 
have some of these rates so much higher than others. 

Mr. Sweeney. There has been discussion before the committee on 
previous bills as to whether those rates should be fixed on cost as 
worked out by the cost accountants and engineers, or whether the 
bill should use cost as a ceiling, and I wanted to get your view on that. 

I think the Department has t aken the latter view at previous times. 

Mr. Aten. I am not trying to avoid directly answering your ques- 
tion. I think fair business practices would dictate that ‘the carriers 
are most certainly entitled to a fair return on their investment. I do 
think once again that it is so important to consider the relationship 
of the mail rates to other forms of traffic. 

May I say it this way: If you are going to use the plan of plus busi- 
ness to help the airlines overall in their picture, and I think it is logical 
it should be done, I am not too sure that it is only right to figure ‘only 
certain segments of the traffic for the plus business. “aa you are going 
to go into the question of the tourist rates in order to get that ‘addi- 
tional volume, I think some consideration should be given to getting 
the additional volume from the mail from the plus business standpoint. 

If you are going to handle cargo and express business as plus busi- 
ness, then I think you should give some thought to the mail. The 
relationship between the rates paid for the mail and some of these 
other services we feel very strongly will be looked into by the Civil 
Aeronautics Board very carefully. This is not and was not too im- 
portant prior to the separation of the subsidies. But you have a differ- 
ent picture right now. 

Mr. Sweeney. This committee, of course, is concerned with the 
standard that should be writien into the legislation, and that is what 
I was concerned with. 

Mr. Auten. In general terms we think it should be cost plus a rea- 
sonable profit, but still taking into consideration the relationship of 
other rates. 

Mr. Sweeney. In considering the relationship with other rates, I 
understand the freight rates usually provide a minimum for ship- 
ments, and if that were applied to mail, the rates would be very sub- 
stantially increased, ordinarily. 

Mr. ALLEN. That i is very true in many places, but of course in many 
other places it is not true. There are instances where the potential 
volume of mail is in quantities that far exceeded possible application 
of the minimum charges. 

Please bear in mind also that the way the rates are set today with- 
out any minimum, there is not too much incentive for the Post Office 
Department to accumulate shipments to eliminate the minimum charge. 
There are undoubtedly so many instances throughout this country 
where mail does not need to move on a specific flight but could be 
combined on another flight and would still get to the ulti: ite patron. 
The sooner we move it, theor etically, the sooner you get it. Many times 
it sits at the post office of destination a number of hours before it is 
delivered to the patron. 

Mr. Sweeney. That is all I have, Mr. Chairman. 

Senator Scnorrren. Thank you, Mr. Allen. 

Do any of your assistants have any desire to make any statements? 
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Mr. Atten. Not unless you have some questions. 

Senator Scnorrret. Thank you. 

Mr. Auten. Thank you, Mr. Chairman and Mr. Sweeney. 

Senator Scnorrren. We will hear from Mr. Stuart Rothman, Solici- 
tor, Department of Labor. 


STATEMENT OF STUART ROTHMAN, SOLICITOR, UNITED STATES 
DEPARTMENT OF LABOR 


Mr. Roruman. I wish to express my appreciation for this oppor. 
tunity to present the views of the Department of Labor on S. 2647, a 
proposed Civil Aeronautics Act of 1954. 

The Department of Labor is not directly concerned with the regula. 
tion of civil aviation, but its interest in the welfare of the worker and 
of the public generally give it a substantial interest in many of the 
statuatory provisions governing this vital industry and in related 
statutes. 

A matter of great importance to us is the effect which the proposed 
bill would have on the right of the Federal Government to recover 
damages resulting from injuries and death to Federal employees from 
air travel. Since the Department of Labor pays out an average of 
more than a million dollars a year to such employees under the provi- 
sions of the Federal Employees’ Compensation Act, it is vitally con- 
cerned with any proposal affecting its ability to secure reimbursement 
for such payments. 

I will leave this problem to be discussed by Mr. William B. Wright 
of my staff, who has had a great deal of experience in this field. My 
remarks will be addressed primarily to those provisions of S. 2647 
which relate to “compliance with labor legislation” and those affecting 
the Fair Labor Standards Act. 

Section 301 (1) of S. 2647 would adopt without change the pro- 
visions of the present Civil Aeronautics Act relating to compliance 
with labor legislation. Air carriers would therefore continue to be 
governed in their labor relations by the provisions of the Railway 
Labor Act. There is a conflict of opinion as to whether labor relations 
in so young and dynamic an industry as air transportation should 
continue to be regulated under that act, which was designed to meet 
the needs of an industry already well established and organized when 
that law was enacted. 

Resulting problems, in the opinion of many authorities, might be 
better resolved by application to this industry of the National Labor 
Relations Act, as amended by the Labor-Management Relations Act of 
1947. It is not my purpose at this time to enter into a discussion of 
the merits of this controversy, but only to call to your attention the fact 
that this problem is presented by the provisions of the proposed bill. 

Although collective bargaining relationships now extend to most 
categories of airline employees, only airline pilots were organized to 
any extent when the Civil Aeronautics Act was enacted in 1938. It 
was deemed advisable at that time to incorporate by reference into that 
law the provisions of a 1934 decision by the National Labor Board 
relating to rates of compensation, maximum hours, and other working 
conditions for the pilots and copilots of the Nation’s airlines, domestic 
and foreign. This decision, numbered 83 and dated May 10, 134, 
represented a compromise between the viewpoints of the pilots and 
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airline management with respect to the method by which the com- 
pensation of such pilots and copilots should be computed. 

The pilots favored a continuation of the traditional mileage basis 
and management wanted a change to an hourly base. The decision 
made provision, within a framework of a monthly maximum of 85 
hours of flight time, for payment to pilots and copilots of a base salary 
and of hourly rates based upon the speeds of planes then in use, together 
with a monthly mileage asians The mileage allowance, however, 
decreased with the total mileage flown, with the result that the more 
miles a pilot flew in the course of a month the less he earned. 

Adoption of the standards as a wage floor for pilots and copilots 
thus froze into the basic law for civil aviation labor standards which 
are contrary to recognized wage standards for other types of em- 
ployees, which provide for higher rates of pay for longer periods of 
service. 

Dissatisfaction with these provisions increased with the develop- 
ment of faster and more productive equipment, imposing greater 
responsibilities upon operating personnel and requiring increased 
technical proficiency. By 1951, a majority of airline pilots had been 
successful through negotiation in reversing this trend in mileage com- 
pensation. Recent testimony before your committee by the representa- 
tive of the airline pilots indicates that the standards established by 
the 1934 decision are far below current rates of compensation for pilots 
and copilots. 

Since the act does not prevent the employees of air carriers from 
obtaining more favorable working conditions and rates of pay through 
collective bargaining, it has also been possible for other airline em- 
ployees to secure such improvements through negotiation. However, 
the 85-hour monthly maximum on flight time established for pilots 
and copilots under the 1934 decision continues to be applied to all 
classes of flight crew personnel. 

You have received testimony from representatives of flight per- 
sonnel questioning the propriety of continuing these outmoded labor 
standards for an industry which is now on the verge of a new era of 
technical development. I have no specific recommendation to offer, 
but I believe that in any revision of the Civil Aeronautics Act, this 
matter should be reexamined and given very careful consideration. 

The other matter to which I wish to call the committee’s attention 
is the possible impact of the proposed measure upon the Fair Labor 
Standards Act. This act, which is administered by the Department 
of Labor, establishes minimum wage and hour requirements for em- 
ployees engaged in commerce or in the production of goods for com- 
ineree, unless the employers of such employees are relieved of this 
obligation by some specific exemption of that act. An exemption from 
its overtime requirements is provided by section 13 (b) (3) for em- 
— of air carriers who are subject to title II of the Railway Labor 
Act. 

It has always been the position of the Department that this over- 
time exemption should apply only to those employees of air carriers 
whose duties are closely related to their employer’s air-transportation 
activities, This position was upheld in Jackson v. Northwest Airlines 
((C. A. 8, 1950) 185 F. (2d) 74), in which the court held that the over- 
time provisions of the act, as well as the minimum wage requirements, 
apply to those employees of the carrier working in a plant which en- 
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gaged in the modification of bombers. The court ruled that these em. 
ployees were not engaged in an activity directly related to the furnish. 
ing of air transportation and therefore did not come within the pro- 
visions of title II of the Railway Labor Act. 

S. 2647 proposes changes which would adversely affect the provi. 
sions of the Fair Labor Standards Act. The bill would provide for 
the regulation of air contractors as well as air carriers. “Air contrac. 
tor” would be very broadly defined to mean “any person who under. 
takes for profit, otherwise than as an air carrier or foreign air carrier, 
whether directly or indirectly or by lease or any other arrangement, to 
engage in interstate or foreign commerce.” S. 2 647 would also amend 
section 201 of the Railway Labor Act to extend its provision to include 
not only air carriers but also air contractors, as defined in the Ciyj] 
Aeronautics Act of 1954, and their employees. 

Title II would also be extended to subsidiaries of air carriers and 
air contractors and their employees, and every person performing any 
work as an employee of such employers, regardless of whether suc’, 
work is in connection with air transportation or air commerce. 

While it is impossible to determine the full effect of these changes, 
they would unquestionably extend title II of the Railway Labor Act 
to many new classes of employees. Under the language of section 13 
(b) (3) of the Fair Labor Standards Act, these employees would be 
deprived of its overtime benefits. The number of such employees 
might be large, particularly in the event of war. For instance in the 
Northwest Airlines case, which I have mentioned, between 5,500 and 
6,000 employees were involved. Many types of manufacturing activ- 
ities would be exempt from the overtime requirements merely because 
the carrier or air contractor had direct or indirect control of the oper- 
ation involved. 

I respectfully urge, therefore, that any changes made in title IT of 
the Railway Labor Act and in the Civil Aeronautics Act should be 
carefully phrased so as to avoid unintended and unjustifiable exemp- 
tion of employees under the Fair Labor Standards Act. If the com- 
mittee desires, my staff would be glad to furnish technical assistance 
in this regard. 

Mr. Wright, who for a number of years has been concerned with 
the subrogation rights of the United States in cases arising under the 
Federal Employees’ Compensation Act, will now discuss the problems 
presented in that connection by the proposed revision of the Civil 
Aeronautics Act. 

Senator Scuorrpet. Thank you, Mr. Rothman. 

Mr. Roruman. Thank you, Senator. 

Senator Scnorpre.. We will now hear from Mr. William B. Wright. 
from the Office of the Solicitor. 


STATEMENT OF WILLIAM B. WRIGHT, OFFICE OF THE SOLICITOR, 
UNITED STATES DEPARTMENT OF LABOR 


Mr. Wricnrt. I also wish to express my appreciation for the privilege 
of being heard. 
Thousands of Federal employees are required to travel by air each 
year in the performance of their duties. In the event of an airplane 
accident resulting in disability or death, such employees or their de- 
pendents are entitled to compensation benefits under the Federal Em- 
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ployees’ Compensation Act, which is administered by the Department 
of Labor. At least one Federal employeee has been numbered among 
the victims in most of the airplane crashes involving scheduled com- 
mercial airlines in recent years. An incomplete survey by our Depart- 
ment-shows a total of 104 Federal employees killed in such accidents. 

Federal employees who travel by plane are usually in the higher 
pay brackets with the result that substantial amounts of compensation 
are involved in the event of their death or disability from an airplane 
crash. Departmental studies reveal that Federal employees who lost 
their lives while traveling by plane in the performance of their duty 
during a 5-year period commencing during 1948 had an average in- 
come of $6,811. The cost of compensation paid to dependents of the 
70 Federal employees fatally injured in this period averaged $77,442 
per case. Compensation costs to the United States for these 70 cases 
during this 5-year period totaled $5,420,945, or over $1,000,000 
per year. ; 

These figures include only fatal cases. Many Federal employees 
receive severe nonfatal injuries entitling them to Federal compensa- 
tion benefits in such airplane accidents. These include burns sus- 
tained in plane crashes, back injuries as the result of the negligent 
landing of planes, ruptured or injured eardrums due to the negligent 
descent of planes and other injuries of diverse nature. Mention 
should also be made of injuries sustained by Federal employees in and 
around air terminals maintained by the airlines. 

The Federal Employees’ Compensation Act, like the Workmen’s 
Compensation Acts of nearly all States, contains a provision afford- 
ing some relief to the employer in case of injuries under circumstances 
creating a legal liability upon the part of persons other than the em- 
ployer. Under the Federal law if a person other than the United 
States is legally lable, the Department of Labor may require the 
beneficiary to assign to the United States any right of action the em- 
ployee or his dependents may have or may require the beneficiary to 
prosecute a damage claim against the party at fault. If damages are 
recovered, the Federal Government is reimbursed for the compensa- 
tion paid on account of the employee’s injury or death. The surplus 
from the net proceeds of the recovery is charged against future com- 
pensation payable to the beneficiary on account of the same injury. 

In these cases the Solicitor of Labor endeavors to obtain a settle- 
ment of the damage claim against the third party. If a settlement 
cannot be arranged the beneficiary is permitted to prosecute his own 
claim under the direction of the Solicitor since under the so-called 
subrogation provisions of the act, the United States stands in the 
place of the employee with respect to any damage claims against third 
parties. Consequently, any legislation which makes it more difficult 
for passengers to recover damages for injuries in such cases is of great 
importance to the Federal Government. 

Having this in mind, I offer the following comments on the pro- 
visions of S. 2647. 

Section 706 of the proposed measure provides that— 

No part of any record or report of the Board relating to any accident or the 


investigation thereof shall be admitted as evidence or used in any suit or action 
for damages growing out of any matter mentioned in such record or report. 
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The reference to the “record” has been inserted in what is otherwise 
the same language as a provision in the present act. As I shall point 
out, this change is an important one. 

When an airplane crash occurs the entire investigation is taken over 
by the Civil Aeronautics Board. The plane and its parts are im. 
pounded, the site of the accident is roped off and representatives of 
passengers killed or injured in the plane crash are not permitted to 
inspect or even approach the wreckage. Hearings are begun within 
days, or even hours, of the crash. Passengers who have been injured 
or the dependents of those killed usually have not had time to employ 
representatives to attend these hearings, which are frequently con- 
ducted hundreds of miles from the passengers’ home or friends. A). 
though the Civil Aeronautics Board extends to those present the priv- 
ilege of submitting questions to the many witnesses who testify, the 
potential plaintiff in a damage suit which may eventually result has 
not had the opportunity to make inquiries that might suggest them- 
selves to him to be present. 

Representatives of the airlines and representatives of their insur- 
ance carriers, however, are present and participate in the hearings. 
The director of claims for one of the Jarge insurance groups in the 
February 1954 issue of the Insurance Law Journal stated: 


I try to have a staff assistant specialized in both aviation and aviation law 
at important accident scenes; he is there simply to pick up firsthand informa 
tion for initial estimates and to assist the assured. 

The plaintiff in a damage suit against the airlines should be per- 
mitted to use the record, if necessary, to impeach any witness who, 


through lapse of memory or other reasons, testifies other than he did 
at the hearing conducted under the supervision or the Civil Aero- 
nautics Board. Since many of these witnesses are officers or employees 
of airlines, they may be inclined to bias in suits against their com- 
panies. Although the transcript of the hearing record cannot be used 
at the trial for proving the plaintiff’s case, the courts have felt the 
record should be used for impeachment, and several well-considered 
cases so hold. 

One recent case held that the use of the record should be permitted 
to refresh the minds of the witnesses. That quotation is in the paper, 
but I recently discovered that recent case. 

S. 2647 should, therefore, be amended to delete the proposed pro- 
hibition against use of the CAB record. 

The Department of Labor is concerned, too, with the possible effect 
of amendment S to S. 2647. which would reenact section 504 of the 
present act relating to “Liability of Certain Persons Not in Possession 
of Aircraft.” This provision, which was added to the present act in 
1948, was designed to protect persons with security interests in air- 
craft as an aid toward meeting the financial problems of air carriers. 
In many cases, however, such a provision may prevent injured persons 
and their dependents from recovering damages for injury or death. 
since it would enable persons to lease equinment. which may be defec- 
tive and escape liabilitv for damages resulting from its use. 

The financial responsibility of aircraft operators for damages to ner- 
sons or property resulting from airplane accidents has been the subject 
of considerable study. No provision was made in the 1938 act for com- 
pulsory liability insurance by air carriers since there was then no ex- 
perience as a guide to the need. 
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However, various measures to remedy this lack have been introduced 
in Congress in succeeding years and the Civil Aeronautics Board an- 
nounced in April 1952 its intention to prescribe liability insurance re- 
quirements for air carriers by regulation. 

The Board concluded, after extensive study, that its statutory au- 
thority in this regard might be subject to serious question and that the 
need for regulation in this regard had been largely met by the volun- 
tary coverage carried by most commercial carriers. 

This is a subject, however, to which the committee will no doubt wish 
to give careful consideration in connection with its study of the overall 
needs of the industry. The problem might be partially remedied, at 
least, by deletion of the provision in amendment § relating to the 
leasing of aircraft. 

There is one further matter in this field which I believe should be 
called to the attention of the committee. Until recently air carriers 
have been claiming the right to file tariffs which provide that no 
action can be maintained for injury or death of any passenger unless 
notice of the claim is presented in writing to the general office of the 
carrier within 30, 60, or 90 days after the occurrence of the event giv- 
ing rise to the claim, and unless the action was commenced within 1 
year after the occurrence. In many cases carriers have refused to set- 
tle just claims on the ground that written notice had not been given, 
notwithstanding the fact that the airline had actual notice of the 
accident. 

The Civil Aeronautics Board recently ruled that after March 2, 
1954, carrier tariffs shall be considered as mere surplusage and of no 
effect with respect to matters dealing with limitations on or condi- 
tions relating to carrier liability for personal injury or death. How- 
ever, at least two airlines have indicated that they intend to continue 
use of these objectionable rules by making them a part of the contract 
of carriage, probably by inserting provisions in small print on the 
back of their tickets. Since it is customary for the carrier to collect 
the ticket from the passenger when he boards the plane, the passenger 
thereafter has no memorandum of what was on the reverse side of it. 

Many of the airlines find no need for such rules. The railroads do 
not have such requirements, despite the fact that, unlike the airlines, 
they do not have employees on each trip to care for the passengers and 
do not maintain passenger lists to identify them. 

Senator Scnorpren. Might I ask you here: Have you taken this 
matter up with any of the airline officials in responsible places ? 

Mr. Wricur. We have had several hearings at the Civil Aeronautics 
Board, but the airlines objected, most of them, to taking this out, and 
two of them, especially, Eastern and TWA, still say they expect to 
use the rules. 

We have taken it up with CAB in that respect, and the CAB have 
been working on it with us. 

For about 2 years I have been working on this very problem, and 
the Civil Aeronautics Board had a hearing—they called it an investi- 
gation—to investigate these rules, and all the airlines were repre- 
sented, and during the investigation many of them withdrew the 
objectionable tariff; but some still would not do it, and it was an- 
nounced at one of the hearings, by one of the airlines, that they intended 
to find some way to continue them, even though the CAB ruled against 
them in a couple of briefs which were filed by other airlines. It was 
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also intimated it was their intention to continue these rules, which are 
very tricky things, because the average lawyer even—at least the lay. 
man—doesn’t know about filing tariffs or bringing notice. He thinks 
if he is injured he has in most States 3 years in : which to file a damage 
suit... So, he waits to see how he is coming along, if he isn’t killed, and, 
about the time he is ready to bring a suit, goes to a lawyer and the 
lawyer looks it up and finds something in the contract or the teriff 
requiring you to give written notice to ‘this airline within 30 to 60 or 
90 days; and the injured man—the dependents of the deceased per- 
son—is out of luck, or would be out of luck if those rules were 
enforcible and binding. 

Several courts did hold they were enforcible, although the latter 
decisions have been holding they weren’t properly filed in tariffs with 
the Civil Aeronautics Board. 

In one case, very recent case—I guess you read it—a couple—I was 
going to say weeks ago—maybe a month ago—referred to a similar 
case and just named these rules as a trick or a trap in order to defeat 
the norma] liability of the airlines. 

We have taken it up with the airlines through the CAB. 

Senator Scuorrren. I note that the committee staff has had-a num- 
ber of letters on this very phase of this thing. 

Mr. Wricurt. I have the paper from Mr. Gaither—I don’t know 
whether he mentioned this particular thing or not—from Florida. 

Mr. Sweeney. I don’t think so. 

Mr. Wriaurt. I haven’t seen any of the letters, but I believe the at- 
torneys do have that in mind. 

Senator ScHorrreLt. You may proceed, sir. 

Mr. Wricur. Beneficiaries under the Federal Employees’ Compen- 
sation Act are allowed a year or longer for good cause in which to file 
claims for compensation with the Bureau of Employees’ Compensa- 
tion. Passengers injured on airplanes, or their dependents, who desire 
to claim c ompensation under the Federal act, are not always interested 
in complying with requirements of the airlines as to notice, and their 
claims may be received by the Bureau too late for prosecution against 
the carrier. 

Since under this act the Federal Government has no greater right 
than that of the beneficiary, time rules, if legal, can deprive the De- 
partment of Labor of its right to require prosecution of damage claims 
under the Federal Employees’ Compensation Act. 

In the interest of the traveling public and of the United States, we 
believe that S. 2647 should be amended to provide that no airline shall, 
by rules, contract or otherwise, limit in any way its liability for a 
sonal injury or death of its passengers, and that any attempt at sucl 
limitation shall be void and of no effect. 

I wish to thank the committee for the privilege of being heard. 

Senator Scnorrret. And thank you, Mr. Wright. 

This is a kind of interesting approach to this field—very inter- 
esting. 

Mr. Wricut. Well, we will be glad to work with you, if we can, and 
give you any help when it comes the proper time. 

Senator Scnorpren. Thank you. 

Mr. Sweeney. I have just one question that might be helpful. 

Senator Scuorrren. All right. 
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Mr. Sweeney. Mr. Wright, in your objection to the amendment of 
June 6, 1948, in regard to security interest, do I understand your objec- 
tion to that provision is only with respect to the provision releasing 
iessors of liability ? : 

Mr. Wrieut. That is about right. What the amendment provides is 
that the lessor shall not be responsible for personal injury or death. 
Of course, the lessor is the person with the money. The fellow that 
borrows money on the plane—it may be a GI who has put a little money 
in one—there are several very small airlines—you would probably be 
unable to recover from him; and if you can’t recover from the lessor, 
you can’t recover from anybody, unless they are insured, and there is 
no provision at this time requiring insurance in such cases. | 

Mr. Sweeney. Have you had any experience with this section mak- 
ing it impossible to collect ? 

Mr. Wricut. Well, that section hasn’t been in the act long, I don’t 
believe. 

We have had this experience: We have had several Government em- 
ployees injured in Alaska. There are several small lines in Alaska 
that maybe handle just 3 or 4 passengers at a time. We have had, I 
imagine, about 3 or 4 cases of people who got injured or killed in 
Alaska. We find there is no insurance on the plane and the owner of 
the plane is not financially responsible. 

We had one case some attorney up in Alaska is trying to recover on 
now. There is a $5,000 policy to cover passengers, but it means nothing 
because the man is killed, and $5,000 means nothing to his dependents. 

Mr. Sweeney. I was trying to find out whether your objection was 
theoretical or whether you had some actual experience since 1948 under 
that provision. 

Mr. Wricur. We have had the experience in having cases against 
airlines where we couldn’t collect our damages. 

We had one crash down in Virginia. This happened, I believe, in 
1948. There were about 25 people killed in that crash, and it was a 
plane owned by three GI’s. They pooled their money. They bought 
the plane. There was no insurance on the plane, and they went 
through bankruptcy right away and nobody could recover a cent for 
those 25 people who lost their lives. It wasn’t a leased plane. 

[ can’t give you indication of where the lessor has—but that is what 
I am concerned about, that having a plane operated by some company 
that doesn’t have insurance or has no financial responsibility, and if 
the lessor—he is the owner of the plane practically. He is the one 
who should be sued. You can’t sue him for the personal injury or 
death. 

Mr. Sweenry. Of course, the present law provides that the lessor 
is exempt only when there is a bona fide lease of 30 days or more. 

Mr. Wricur. That isin the new law? 

Mr. Sweeney. That is the present law. 

Mr. Wricut. That is the present law ? 

Mr. Sweeney. Yes. 

Mr. Wricutr. Well, we have never had to sue the lessor. We have 
sued the owner of the plane. 

Senator Scuorrret. Thank you, Mr. Wright. 

The committee will recess until 10 o’clock next Tuesday morning. 

(Whereupon, at 11:35 a. m., the hearing was recessed until 10 
a.m., Tuesday, June 1, 1954.) 
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TUESDAY, JUNE 1, 1954 


Unrrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met at 10: 07 a. m., pursuant to recess, in room G—16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker, Schoeppel and Monroney. 

Also present: Bertram O. Wissman, chief clerk; Edward C. 
Sweeney, counsel; and Edward Jarrett, assistant chief clerk. 

The CuarrMan. The committee will come to order. 

The first witness this morning will be the Chairman of the Civil 
Aeronautics Board, the Honorable Chan Gurney. 

We are glad to have you with us. 


STATEMENT OF HON. CHAN GURNEY, CHAIRMAN, CIVIL 
AERONAUTICS BOARD 


Mr. Gurney. Mr. Chairman, I brought with me from our Civil 
Aeronautics Board five men who I believe are thoroughly familiar 
with each branch, each division of the Civil Aeronautics Board work 
down there, so I am quite sure we are prepared to answer any detailed 
questions. These gentlemen are Mr. Emory T. Nunneley, Jr., our Gen- 
eral Counsel; Mr. G. Nathan Calkins, Chief, International and Rules 
Division, Office of the General Counsel; Mr. Joseph Fitzgerald, Di- 
rector, Bureau of Air Operations; Mr. Irving Roth, Chief, Rates Di- 
vision, Bureau of Air Operations; and Mr. Warren C. Jaycox, legis- 
lative attorney, Office of the General Counsel. 

This bill is a big one. It will make an entirely different organiza- 
tion, if it were passed, out of the Civil Aeronautics Board. It is very 
important. It has lots of good features. We have spent quite a bit 
of time in preparing a statement and I have spent a lot of time going 
over it in an endeavor to brief it down. Nevertheless, it does not seem 
ee to properly take care of the number of questions brought up 

y this proposed bill without going into some little detail on eac 
provision of the bill. 

The staff has been working a long time on it, but still we have not 
had time to clear the paper with the Bureau of the Budget, so this 

resentation I will make this morning does not have clearance of the 
sureau of the Budget. It is the well thought out approach to the 
problem of the Civil Aeronautics Board and what I call its most com- 
petent staff. 

The Cuarmman. Thank you very much. You should be able to pre- 
sent this as well as anybody I know of. 
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Mr. Gurney. I will say that my 3 years on the Civil Aeronautics 
Board has been a great pleasure to me. It looks to me like a very 
worthwhile organization and the results that have been accomplished 
since I have been a member in the last 3 years are heartening to me as 
well as to the other members of the Board. 

Mr. Chairman and members of the committee, the Civil Aeronautics 
Board appreciates this opportunity to present its views on S. 2647, 
which you are considering today. This important bill looks toward q 
complete revision of the basic aeronautical laws of the United States, 
It gives the Congress, the aeronautical agencies, and the industry 
splendid opportunity to take stock of the present legislative and regu. 
latory structure of aviation and to plan ahead for the next 15 years as 
wisely as the draftsmen of the Civil Aeronautics Act planned 16 years 
ago. We understand that this was Senator McCarran’s intent and 
purpose in introducing S. 2647, and we wish to add our congratulations 
to him on his impressive draft of legislation. 

I have arranged my presentation in three basic parts. First, | 
should like to discuss the advantages and disadvantages of a general 
revision of aeronautical laws. Secondly, I should like to deal with the 
organic and administrative provisions in 8S. 2647, and finally, I should 
like to take up the major changes in substantive law which would be 
effected by the bill. Our detailed comments with respect to other sub- 
stantive changes, together with drafting recommendations, are being 
submitted separately, for the use of the committee. 

Now, as to the advantages and disadvantages of a general revision: 
There is no doubt that S. 2647, if enacted into law, would constitute a 
wholesale revision of the aeronautical laws of the country. Although 
the bill in general form follows the outline of the Civil Aeronautics 
Act of 1938, there are a great many substantive changes and a multi- 
tude of drafting modifications which would be made to the present 
law. The consequence is that there are few areas of the Federal avia- 
tion law which would not be affected by the proposed legislation. 

In developing its position for presentation to this committee, the 
Board has given extended thought to the question of whether a gen- 
eral revision of the aeronautical statutes is preferable to a series of 
spot amendments to those statutes, assuming that major changes in 
the law are to be made. 

The present act has now been in effect for approximately 151, 
years. In form it is basically the same as when enacted in 1938, plus 
certain amendments both administrative and substantive in nature. 
The public, the industry, and the Government as a whole, including 
the Congress, have become accustomed to the method and manner of 
dealing with civil aeronautics as set out in the act, and are familiar 
with the problems arising under it and with handling them on a day- 
to-day basis. It has been interpreted by court decision. Since 1935 
there have been over 100 cases arising in the courts under this act, 
and each case to a greater or lesser degree has helped to fix the mean- 
ing of the statute. There have been 12 volumes of administrative de- 
cisions issued by the Board and published in this field. This case law 
and administrative action has served to give greater definition to the 
provisions of the act, which makes action more sure and possibly more 
predictable. 

A new act of the magnitude of S. 2647 is somewhat similar to a new 
transport airplane. In both cases thousands of hours may be spent on 
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the development of the product. It is common experience that in the 
development of a large transport type airplane a certain shakedown 
yeriod must be had after its development in order to eliminate “the 
mugs.” 

Since human nature is not infallible, the same will be true of an 
extensive bill of the complexity of S. 2647, irrespective of the number 
of man-hours that may be spent in analysis and drafting. Conse- 
quently, if a complete revision of the Civil Aeronautics Act of 1938 
is adopted, the Board believes that there will be numerous cases of 
difficulties presented by its enactment. 

There is no doubt that there have been tremendous changes and a 
vast expansion in this industry since 1938. Then, it could still prob- 
ably be called an “infant” industry. Now it can no longer be called 
such, but has reached the stage approaching maturity. It may be of 
interest to the members to examine the following table, which sets 
forth the major changes in the air transport industry since 1938: 


United States certificated air carriers—domestic and international operations 
(exclusive of intra-Alaska carriers and their States—Alaska services) 





Calendar years 


, 
| 
| 1938 1953 
"Eel 
| 
-| 





Number of airplanes operated at Dec. 31 s Pilateiek 333 1, 385 
Total route miles flown (1953 excludes domestic all-cargo carriers) ; 69, 847 190, 209 
Number of revenue passengers carried - 1, 306, 365 |31, 424, 912 
Average speed of airplane_. foes ; ....Miles per hour-_| 153 | 202 
Average size of airplane--------- eis .seats 14 | 44 
Safety... passenger deaths per 100 million passenger-miles 5.2 0.5 
Fare per passenger-mile- -- _-. -- . ce ..cents_.| 5. 50 | 5.75 
Percent of domiéstic intercity transportation performed (public carriers) _- _- aol 1. 68 | 24. 65 


I do not believe it necessary to dwell on the foregoing statistics, 
for despite the changes which have taken place in the air transport 
industry over the last 15 years, its basic nature has not changed. 

The traditional regulatory pattern for common carriers embodied 
in the Civil Aeronautics Act appears to be sound, and indeed is pre- 
served in S. 2647. As a consequence, the Board does not believe the 
change in the industry during the 15-year life of the Civil Aeronautics 
Act is in and of itself a sufficient warrant for rewriting the entire 
act. Nor has the testimony which has been presented to your com- 
mittee to date indicated, in the Board’s opinion, any crying need for 
an overall revision of the act. Like others who have testified before 
us, we believe that certain amendments to the act are desirable, al- 
though we may disagree as to what amendments should be made. By 
and large, however, we think that the present act is a good one and 
will continue to be a good one so far as we can peer into the future. 

The lack of need for a wholly new approach, together with what 
we conceive to be the positive disadvartages of rewriting the law, 
impel us to the conclusion of recommending strongly against such 
a wholesale undertaking. ‘ 

Specifically, we do not endorse the proposed Government organi- 
zational changes which have been included in the bill in title II. The 
reasons for this position I will deal with fully in a few moments. | 

We do not believe it necessary or desirable to make changes in basic 
definitions such as “air transportation,” “air commerce,” “interstate,” 
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“overseas,” and “foreign.” ‘These terms now have a settled meaning. 
and their abandonment, modification, or the substitution of new terms 
for them can only lead to a period of confusion. Obviously this does 
not mean that we oppose all substantive change in the law dealing 
with these concepts, but we would have a far more comfortable fee). 
ing if such changes were made utilizing the present basic definitions 

odifications have also been made in the declaration of policy, the 
exact purport of which we do not clearly understand. Declarations 
of policy must, of necessity, be phrased in rather general terms. How- 
ever, the declaration of policy in the existing act has been applied for 
over 15 years, and our present air transport system has matured within 
its purview. 

The Board believes that if the Congress desires to change this gen- 
eral course, it should be done through the incorporation in the act 
of specific obligations and duties, inclusions and exclusions, rather 
than through the addition of very general phraseology in the declara- 
tion of policy. Where new subject matter is introduced, such as con- 
trol over “air contractors,” the Board has no objection to the inelu- 
sion of an additional paragraph in the declaration of policy dealing 
with such new matter. What we do find confusing is the addition of 
supplementary material which has no direct link with new statutory 
matter, and presumably must be given weight in the administration 
of parts of the act which are carried forward otherwise unchanged. 

o summarize the Board’s views on the matter of the desirability 
of a general revision of the civil aviation laws, it is our belief that the 
present understanding and working knowledge on the part of indus- 
try, government, and the public of the present Civil Aeronautics Act 
of 1938 overbalances the benefits of any clarification which a general 
revision might bring about, unless the organizational and adminis- 
trative provisions of the act are to be wholly changed from those 
presently existing. 

I shall speak now of the organic and administrative provisions of 
S. 2647. ? should now like to discuss two or three of the most im- 

ortant and far-reaching changes in organization and administration 
which S. 2647 would bring about. 

It includes such matters as the proposed transfer to the Authority 
of the operating and safety enforcement functions now performed 
by the Administrator of Civil Aeronautics, the creation of an inde- 
pendent Air Safety Board, and the change in the composition and 
tenure of the members of the Authority. 

In addition, I would like to discuss the problems raised by section 
802 of the bill, relating to the negotiation of international agreements 
affecting civil aviation. Other matters which, although related to the 
administration of the act, primarily affect substantive rights of in- 
dividuals, such as, for example, the change in the exemption authority 
of the Board will come at the end of my presentation. 

First, I will make some general comments. 

Before dealing with the detailed provisions of S. 2647, I will review 
very briefly the organizational provisions of the Civil Aeronautics Act 
of 1938, together with the background which caused the particular 
type of treatment contained in that act. When the decision was made 
in 1937 to abandon the idea of placing the quasi-legislative and quasi- 
judicial functions concerning aviation in the Interstate Commerce 
Commission and to establish an independent agency, it was decided to 
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transfer all powers relating to civil aviation to that one agency, in- 
cluding therein provisions relating to the safety of flight of all air- 
craft operators in the United States as well as the economic controls 
over common carriers by air. 

The economic control provisions were borrowed largely from the 
Motor Carrier Act of 1935, whereas the safety provisions were taken 
from the Air Commerce Act of 1926—improved upon and placed in 
the Board. 

It was recognized at the time that this combination produced cer- 
tain difficulties not present in the case of the administration of the 
Interstate Commerce Act and Motor Carrier Act by the Interstate 
Commerce Commission. The duties of the Interstate Commerce Com- 
mission are almost entirely quasi-judicial and quasi-legislative in 
nature. 

On the other hand, so far as aviation is concerned, many of the duties 
of the Board were operational and executive in nature. Moreover, 
foreign affairs played a far more important part in the control of civil 
aviation than in the surface transport field. 

The 1938 act attempted to make specific provision to separate the 
operational and service functions from the quasi-judicial and quasi- 
legislative ones. 

‘In that act, the position of Administrator was created, who was to 
be appointed by the President and with the advice and consent of the 
Senate. There was no restriction on the power of the President to 
dismiss, and the President could remove the Administrator with or 
without cause. 

The act vested in the Administrator certain powers over which the 
Authority as such had no control. Thus, the developmental, opera- 
tional, and service functions performed by the Government with re- 
spect to civil aviation were to be discharged by the Administrator 
under the direct executive control of the President. In addition, 
however, to the powers vested in the Administrator directly by statute, 
the five-man Authority was authorized to delegate certain of its pow- 
ers to the Administrator. As a result, additional duties of enforce- 
ment of the safety regulations, and the issuance of all types of safety 
certificates were placed on the Administrator, and in this area he was 
directly responsible to the five-man Authority. 

This combination of allegiances and mixture of duties brought 
about a situation that soon had to be clarified. As a result, the Presi- 
dent, utilizing his powers under the Reorganization Act of 1939, re- 
organized the Civil Aeronautics Authority. 

Plan III of 1940 vested directly in the Administrator the respon- 
sibility for the administration of the Civilian Pilot Training Act, of 
aircraft registration, and of safety regulation, except for the pre- 
scription of rules, regulations and standards, and the quasi-judicial 
functions of revocation and suspension of safety certificates. 

Plan IV transferred the entire Authority to the Department of 
Commerce but maintained the Civil Aeronautics Board as an inde- 
pendent agency within the framework of that Department. The Ad- 
ministrator, however, was made directly responsible to the Secretary. 

Such is the situation as it exists today. The Civil Aeronautics 
Board has retained its independence, and exercises its powers for the 
economic control of common carriage by air and its safety regulatory 
powers completely apart from any other agency of the Government. 
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In this regard it is basically an arm of the Congress in filling in the 
details pursuant to the standards created in the Civil Aeronautic: 
Act. On the other hand, the executive, operational, and service fue 
tions are treated directly as responsibilities of the executive. 

The next subject is the transfer of safety and operational functions 
to the seven-member Authority. . 

Under the provisions of 8. 2647, the executive, operational, and 
service functions now performed by the Administrator of Civil Aero. 
nautics would be transferred in large part to the newly created Aw- 
thority and administered by it as an independent body. Unlike the 
Civil Aeronautics Act of 1938, there is no provision for an Adminis. 
trator as such, and no individual officer of the Authority is vested 
directly with any such statutory functions. Consequently, these op- 
erational, service, and enforcement functions would become the direct 
responsibility of the new Authority, and there would be combined jn 
the one agency all the executive and quasi-legislative and quasi-ju- 
dicial powers of the Government with respect to civil aviation, except 
that of accident investigation. 

Under present circumstances, the Board does not believe this amal- 
gamation of functions in one agency to be sound. It gives rise to 
possibilities of conflicts of interest in the agency itself. 

While no theoretical objection is seen to the combining in one 
agency of enforcement duties with those of promulgation of regula- 
tions and quasi-judicial functions, there is definite difficulty involved 
in the combination of functions which are primarily governmental in 
nature with those which are of a service or operational type. 

In respect of these latter functions, the Government is acting essen- 
tially in a proprietary capacity. Its failure to discharge these func- 
tions properly in accordance with appropriate standards of care may 
bring about liability to the Government under the Federal! Tort 
Claims Act. 

Considerations of administrative convenience in the conduct of the 
operating and service functions, and of the possibilities of negligence 
suits against the agency by reason of its conduct of such operations 
should be eliminated from the minds of the body charged with safety 
regulations. It is true that in many areas the operating and service 
agency may be charged with certain regulatory functions. This is 
now provided for in section 601 (c) of the Civil Aeronautics Act of 
1938, which permits the Board to delegate certain of its powers under 
title VI to the Administrator. However, whenever these powers are 
exercised, the Board is ever mindful of the necessity of not confront- 
ing the Administrator with a potential conflict of interest between 
his duties to operate the civil airways and his responsibilities to 
regulate. 

The Board believes that the present system of division of responsi- 
bilities is working satisfactorily, and its general outline should not 
be disturbed. The quasi-judicial and quasi-legislative body should 
remain completely independent of any executive control or domina- 
tion. However, the operational, service, and enforcement functions 
of the Government in regard to safety regulation of civil aviation 
should be maintained in an executive department under the ultimate 
control of the President. 

Not only do we believe the present system to be preferable to the 
one proposed in S. 2647, but we also believe it to be a more workable 
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one in the light of past experience than was the original framework 
set up in the Civil Aeronautics Act of 1938. 

I will now discuss the Independent Air Safety Board. 

Like the original Civil Aeronautics Act of 1938, S. 2647 would 
create an Independent Air Safety Board. Although differing in the 
composition of its members and in the details of the functions as- 
signed, the Board proposed in the McCarran bill is substantially the 
same as the original Air Safety Board. 

The Civil Aeronautics Board recognizes that there is much to be 
said both for and against the creation of an independent air safety 
body and believes that it is a problem on which fairminded men can 
honestly disagree. 

The basic position of the Board is that accident investigation, in- 
cluding the publication of reports and the making of recommenda- 
tions as a result of the investigation, should be performed by a multi- 
member board rather than by one individual. Moreover, we firmly 
believe that as a matter of principle the function of accident investi- 
gation should be separated from all service functions of the Govern- 
ment relating to the operation and control of the airways, airports, 
and air-navigation aids, the certification of aircraft, and so forth, 
whenever the possibility of a conflict of interest exists. 

As in the case of safety regulation, independence of the investigat- 
ing body is highly desirable to avoid possible conflicts of interest in 
the discharge of this important duty. This independence, however, 
does not need to be carried beyond the point where conflicting inter- 
ests exist. 

In the Board’s opinion, there would be no conflict of interest between 
the quasi-legislative and quasi-judicial duties of the proposed Author- 
ity and the duty to investigate accidents. Such combinations exist 
throughout Government, one of the best examples being the Congress 
itself, which clearly has the power both to investigate and legislate. 

The charge is frequently heard with respect to the present manuer 
of handling accident investigation that the Civil Aeronautics Board 
ic incapable of impartial accident investigation, since it would never 
blame itself for an accident as a rulemaking agency. It seems to the 
Board that this type of thinking totally misconceives the proper 
function of accident investigation and its relation to rulemaking. 

First of all, a truly impartial investigation does not seek to deal 
with “blame,” but rather to determine how the accident occurred, in 
order to prevent future accidents. The purpose of such an investiga- 
tion is to look forward, not to determine responsibility for past events. 
The latter determination is clearly a matter for the courts, where 
criminal or civil liability is involved, or for the enforcement agencies 
of the Government, so far as license suspension or revocation is con- 
cerned. An agency such as the Air Safety Board is not manned to 
make any such determinations and should avoid them completely. 

Secondly, even if the function of an accident investigation were to 
assess blame for past actions or failures to act, it is highly doubtful 
whether regulatory action or inaction could be properly held to be 
the cause of an accident. It is conceivable that a regulation, by requir- 
ing a specific course of action, could inevitably lead to an accident. 
fowever, with the safeguards present in the Administrative Pro- 
cedure Act, this possibility is so remote as not to require consideration. 

The alternative is that an accident. may be caused by a failure to 
regulate, and that the rulemaking agency would never criticize itself 
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for such a failure. This type of thinking, in the Board’s opinion, js 
based on a wholly wrong premise. It implies that there is no respop. 
sibility on the part of operators and their flight personnel to act op 
refrain from acting unless there is a governmental regulation prescrib- 
mos proper course of action. 

Such a philosophy is paternalistic in the extreme. It is at variance 
with the current regulatory approach which seeks to place the proper 
degree of responsibility for safety on this maturing industry and the 
men who operate the airplanes. The absence of a regulation should 
never serve to excuse conduct which is not consistent with the pest 
practices of the industry at the time. 

Moreover, there is no guaranty that the existence of a regulation 
will prevent any given accident. It has been the Board’s experience 
that in the majority of accidents it has investigated, there have been 
violations of safety regulations, the observance of which would have 
prevented the accident. It is, therefore, entirely possible that one 
more regulation would only mean one more violation. 

In view of the foregoing, the Board concludes that there is no con- 
flict of interest between true accident investigation and safety rule 
making responsibilities. Consequently, there is no need for an acci- 
dent investigative board independent of the rulemaking body, 

It may be that the proponents of the Independent Air Safety Board 
desire to create an agency which goes beyond simple accident investi- 
gation, an agency which will act as a sort of safety watchdog over 
the other aviation agencies and operators. 

The Board considers such an agency to be organizationally unsound. 
The rulemaking agency, when it acts in a quasi-legislative capacity, 
does so as an arm of the Congress, and should be responsible only to the 
Congress and its committees having jurisdiction over the subject 
matter. 

The Air Safety Board, as proposed in S. 2647, is not governed by 
the same standards as the Authority in performing its rulemaking 
functions. Basically, the standards which would govern the recom- 
mendations of the Air Safety Board are absolute, whereas the stand- 
ards which govern rulemaking are relative—reasonable minimum 
standards. Such a divergence in approach is bound to lead to disagree- 
ment between the two agencies, and the experience of the Civil Aero- 
nautics Authority and Air Safety Board under the 1938 act more thar 
bears this out. 

The ultimate objective of accident investigation is to expose the 
facts so that similar accidents may be avoided in the future. Improve- 
ment in safety is its only warrant. 

The Board is extremely proud of the safety record which has been 
achieved by United States air carriers during the past decade and a 
half. 

I have here a breakdown of the passenger fatality statistics compiled 
by the Board showing the safety performance during 1953 of both 
the scheduled and large irregular carriers. This record shows 4 
fatality rate per hundred million passenger-miles in scheduled trans- 
portation of 0.5 as compared to 5.2 in 1938—more than a tenfold 
improvement. At the same time, passenger-miles flown rose from 614.4 
million to 18.9 billion and passengers carried from 1.5 million to 31.4 
million. 

The Cuarrman. That will be made a part of the record. 

(Chart, Passenger Fatality Statistics, is as: follows :) 
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The Cuarrman. You say that these statistics apply both to the sched. 
uled and large, irregular carriers. It does not apply to all irregular 
carriers ¢ 

Mr. Gurney. It applies to all carriers running large airplanes, 
Yes, it does. It applies to all of them. It does not apply to air tax; 
operators that operate planes of 12,500 pounds or less. So it applies 
to all of them. 

Statistical tables, although interesting and vital for purposes of 
comparison, do not serve too well to drive home how safe air trans- 
portation is. I readily admit that I cannot conceive of a hundred mil- 
lion passenger-miles, a hundred million dollars, or a hundred million 
anything else, for that matter. However, I am impressed when I learn 
that I, as an average passenger, could ride approximately 120 years, 24 
hours a day, on United States scheduled airlines both within the 
United States and abroad before my number would be up. 

The Cuarrman. The trouble is it might come at the beginning. 

Mr. Gurney. I would hope not. 

And I would be traveling at block to block speeds of slightly over 
200 miles per hour. 

I am dismayed when I learn that more than 10 times as many per- 
sons were killed in the United States in 1952 on bicycles than on the 
scheduled airlines—dismayed to think of what a relatively dangerous 
instrumentality the bicycle is. 

I am amazed to learn that when all fatal injuries are taken into 
account—those of passengers, crew, other employees and third per- 
sons—scheduled air transportation is the safest means of passenger 
transportation per passenger-mile there is. The relative all-death rates 


in the United States for 1952, according to Accident Facts, published 
by the National Safety Council, are as follows: 


All deaths per 100 million passenger-miles 


Railroad passenger trains 
Richens Gir SremeeeOrt ree ek Cee caccaatimaclined canine 

The explanation for the foregoing lies largely in the fact that very 
few—12 in 1952—third persons are killed by transport planes, whereas 
the toll of pedestrians killed by trains, buses, and automobiles is high. 
There is still room for improvement. However, no matter from what 
angle it is considered, air transportation has made enormous strides 
in safety. This record certainly does not demonstrate any need for 
changing the present safety investigation setup. 

The CuartrmMan. Do the statistics which you give on passenger- 
automobiles and taxis and railroad passenger trains and buses include 
those who are killed by the buses who are not passengers, for example! 

Mr. Gurney. Yes, sir. 

The CuatrMan. All deaths, all fatalities? 

Mr. Gurney. Yes, sir; all deaths. 

In summary on the organizational points, the Board strongly urges 
that the operational functions should not be placed in the same agency 
with rulemaking, quasi-judicial or investigative functions; that rule- 
making, quasi-judicial and investigative activities should be placed in 
an agency wholly independent in these respects of the executive branch 
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of the Government; that if the foregoing separation is made there is 
no need for an Independent Air Safety Board, but on the contrary the 
ereation of such a Board would be unsound and detrimental to the best 
interests of aviation. } — 

Now, concerning the creation of a seven-man Authority in lieu of 
the Civil Aeronautics Board: 

In view of the obvious personal effect on the individual members of 
the Board if it were to be abolished and a new seven-man Civil Aero- 
nauties Authority created in its place, we will refrain from comment- 
ing on this aspect of the proposed legislation. However, the Board 
does feel itself in a position to discuss the matter of size of. the pro- 
posed Authority and of certain other provisions which are included 
in, as well as some which are omitted from, the proposed act. 

One possible advantage which the Board perceives in a 7-man 
Authority, as compared to a 5-man Authority, is that in the case of the 
7-man group the Authority could act by divisions instead of by the 
full membership. However, in this regard, consideration must be 
given to the provisions in the bill which pos an appeal to lie to the 
full Authority whenever any action is taken by less than a quorum of 
the full Authority. It would not be possible for two three-man panels 
to sit at the same time and take final action on behalf of the Author- 
ity. Because of the inability to act with finality, it is feared that there 
would be little or no real benefit in acting by divisions. If a seven- 
member Authority is to be created, provisions now applicable to the 
Interstate Commerce Commissiom should be included. In other re- 
spects a seven-man membership may have positive disadvantages. It 
would undoubtedly lengthen internal debate and the consideration of 
issues, since each member would desire to make his own views known. 
However, this is not regarded as being a major disadvantage, and there 
would exist the possible advantage of greater continuity of policies. 

On the whole, the Board believes that a 5-man panel of members 
is adequate for the discharge of the current aviation regulatory busi- 
ness, but would not oppose a 7-man group. 

The Board notes with satisfaction that S. 2647 contains full and 
explicit provisions on delegation of authority tothe staff. At the pres- 
ent time the Board has been acting under an implied power to delegate 
to members of the staff, with review by the full Board in those cases 
where appeal is taken by a private party. The provisions in the bill 
would give direct legislative sanction to such a practice, and the Board 
endorses them. 

One word about the increases in salaries provided for members of 
the proposed Authority. 

The Board has consistently maintained in the past, and continues 
to believe, that the salaries payable to the Board members should be 
fixed in direct relation to the level of payments in effect in other 
agencies of the Government of similar importance and responsibilities. 

The Cuarrmman. What is the pay there now ? 

Mr. Gurney. $15,000. Consequently, it is believed that this is a 
matter of general overall concern, rather than one for individual treat- 
ment, agency by agency. Apart from this, we have no comment to 
make on the level of salaries payable to members of the proposed 
Authority. 

With respect to the salaries proposed for the members of the Air 
Safety Board, if such a Board were to be created, we strongly believe 
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that $9,000 is not adequate to secure the type of individual which 
should man such a Board. Although we hold the view that an Ajr 
Safety Board, if created, should not have power to recommend action 
or possess other policymaking power, nevertheless we believe that the 
minimum salary for the members should be at least that payable to a 
GS-15 in the civil service, that is, $10,800. 

Concerning executive agreements: 

While basically a matter of Government ‘organization and admip- 
istration, the requirements set forth in section 802 of the proposed 
legislation are entirely different from those which we have just dis- 
cussed. Section 802 (b) of the draft is substantially similar in lan- 
guage to S. 12 of the 81st Congress, which passed the Senate on De- 
cember 15, 1950, but which was not acted on in the House. 

I should like at once to make the Board’s position clear on this 
aspect of the legislation. We are not experts on the constitutional 
relationship between the legislative and executive branches of the 
Government. In a certain measure, we belong to both. Consequently, 
we are not in a position to voice any opinion on the merits of the issue 
as to whether bilateral air transport agreements should be ratified as 
treaties or continued as executive agreements. 

The Board does believe that it can be of help to your committee 
in reaching your decision on this question by setting forth our experi- 
ence with the agreements under the system which has been followed 
in the past. 

Prior to the war our international aviation, although making lusty 
strides, was not highly developed. True, Pan American was operat- 
ing schedules to South America and across the North Atlantic and 
the Pacific, but in comparison with today’s operations, these schedules 
were infrequent. 

The company had obtained most of its own operating rights in 
South America and, indeed, except for certain local subsidiaries, and 
for its affiliate Panagra, was practically the only air carrier operating 
in that continent. 

Across the North Atlantic the situation was different. To obtain 
landing rights in the United Kingdom, it was necessary for the United 
States to enter into a reciprocal agreement, providing for similar rights 
to a British carrier. 

The original agreement, signed in 1936, provided for two flights a 
week by an airline of each country in each direction. At that time, 
therefore, there was a strict limitation on the amount of service that 
could be operated across the North Atlantic. 

With the tremendous increase in over-ocean flying during the war, 
accompanied by the changeover from seaplanes to land airplanes. the 
situation became radically altered. Immediately after the end of 
hostilities, the United States carriers were in a position to begin 
operations over these international routes, and held authority to do 
so from this Government. However, landing rights had to be obtained 
in the foreign countries. 

The United States Government was extremely desirous that any 
agreement so negotiated allow the greatest latitude of action and 
managerial freedom for our flag carriers so as to promote the great- 
est. development of the service in accordance with the policy declara- 
tion of the Civil Aeronautics Act. 
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As this committee well knows, the principle of competition is not 
so strongly endorsed abroad as it is in the United States. On the 
contrary, the nationalized carrier, the chosen instrument, the route 
monopoly—these are almost the invariable rule. Competition bet ween 
public carriers of the same type is there regarded as detrimental to 
the public interest and indeed competition between different transport 
media is frowned upon. 

These factors produced a desire in many foreign nations to spell out 
the details of the operation in advance and strictly limit them in order 
to permit their own national carrier or carriers to compete on equal 
terms with any American enterprise. In addition—and for the same 
basic reason—there was a strong distrust of so-called fifth freedom 
rights—that is, the right of the carrier of one country to pick up traffic 
ina second and carry it toa third. 

Inthe early part of 1946, European nations generally were extremely 
desirous of reopening their intra-European air routes. Had the 
United States not been able to come to an immediately effective agree- 
ment with the United Kingdom, and shortly thereafter with France 
and Belgium, the restrictionistic philosophy almost surely would have 
revailed as between European countries. Once such a pattern had 
een set, this country would have faced overwhelming odds in attempt - 
ing to negotiate an agreement suitable to our needs. 

What I desire to stress is that the ability to act quickly and decisively 
in 1946 permitted the United States to establish a pattern which has 
become almost worldwide and under which our carriers have expanded 
and prospered, 

Although there are now in force approximately 45 bilateral air 
transport agreements with foreign countries, the task has by no means 
ended. Not only do there remain several countries with which we 
have not yet been able to reach agreement, but other countries which 
are now parties to bilateral agreements with us have indicated their 
desire to change the agreements, and the problem therefore is a con- 
tinuing one. 

The Board has made the foregoing presentation on the understand- 
ing that the intent of section 802 is to require bilateral air transport 
agreements to be made by treaty rather than by executive agreement. 
This assumption is based on Report No. 482 of the 81st Congress, rela- 
tive to S. 12, from which section 802 (b) istaken. However, the Board 
is extremely doubtful in examining this provision closely that it liter- 
ally does have that effect. 

By our own law and by international treaty, the airspace above the 
United States is under the sovereignty of the United States. The air- 
space over foreign countries is similarly under their sovereignty. Con- 
sequently, no United States national has the right as such to engage 
in air transport operations in the airspace over a foreign country. 
Any agreement which obtains the right for him to do so is therefore 
not an agreement restricting the right of the United States or its na- 
tionals to engage in air transport operations, but on the contrary, is 
one which obtains that right for him. Thus, the bilateral Bermuda- 
type agreement is not foreclosed by this phrase. Nor does any such 
bilateral agreement grant to any foreign government or any airline 
representing any foreign government any right to operate in air 
transportation other than as a foreign air carrier or foreign air con- 
tractor in accordance with the Civil Aeronautics Act. Consequently, 
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there is strong reason to doubt that the language as written achieve: 
the result which we believe was intended by your committee. 

In the Senate report accompanying S. 12, to which I have just re. 
ferred, the point was made that the negotiation of these bilateral air 
transport agreements deprived the Board, in effect, of its discretion 
to determine, pursuant to the standards of the act, whether the grant 
of a foreign route to a foreign air carrier is in the public interest, 

The Board believes that the current practice respecting bilatera| 
air transport agreements is fully consistent with both the spirit and 
word of the present Civil Aeronautics Act. It must be remembered 
that section 801 of that act specifically provides that the issuance. 
denial, transfer, amendment, cancellation, suspension, or revocation 
of, and the terms, conditions, and limitations contained in, any cer- 
tificate issued in respect of foreign air transportation or permit. is 
suable to a foreign air carrier shall be subject to approval by the 
President. It is then the President who has the final discretion as to 
what certificate shall be issued, to whom, and upon what terms. 

It is noted that substantially the same provision for Presidential 
approval is contained in S. 2647 in section 801 (a), and it is impossible 
to predict what, if any, administrative and legal problems the inter 
action of the provision with the treaty section might present. 

In summarizing its position on section 802 (b), the Board believes 
that one of the most important elements of our continued leadership 
in international aviation is the ability to act immediately, or within 
a very short period of time, after agreement with a foreign country is 
reached. 

We sincerely hope that whatever solution the committee and the 
Congress may finally adopt, this need will be taken fully into consid- 
eration and adequate provision for it made. 

I will now go to the economic provisions. 

Titles III and IV of the McCarran bill make many changes over 
the present law. Notwithstanding these changes, the basic regula- 
tory approach is about the same as that contained in title IV of the 
Civil Aeronautics Act of 1938. Thus, entry into the field and oper- 
ating rights are controlled by means of certificates of public con- 
venience and necessity in the case of United States air carriers. 

Details of the service to be rendered by air carriers are regulated 
in much the same manner as under the 1938 act. So, also, is the re- 
quirement for transportation of the mail and provisions relating to 
payment for that transportation. The subsidy provisions have not 
been changed. Intercarrier relationships are covered and the regu- 
latory provisions expanded, but substantially the same objectives are 
sought to be achieved as in the 1938 act. 

Additional supervision and control of air carrier management !s 
accorded through the provisions of section 309 (d), relating to the 
issuance of securities. 

Title EV, while a wholly new concept in aviation regulation, merely 
carries forward the regulatory approach of the Motor Carrier Act 
of 1935, upon which the original Civil Aeronautics Act of 1935 was 
modeled. 

Examination of the testimony presented before this Committee, 11 
connection with S. 2647, during the course of these hearings shows @ 
wide diversity of opinion as to how, if at all, the economic provisions 
of the present Civil Aeronautics Act should be amended. Since Sena- 





REVISION OF CIVIL AERONAUTICS ACT 687 


tor McCarran has indicated that he intended his bill to be a spring- 
hoard fer reexamination and discussion of the present state of the 
aviation industry, the Board has approached this subject on that basis. 

Both the industry itself and the needs of the country for air service 
have changed since 1938. 

Problems which confronted the airlines 16 years ago are not so 
important as they then were. Other issues, however, have grown up 
and need to be settled. 

The airplane itself has changed vastly in its capabilities both as a 
transportation vehicle and as a money maker. 

In 1938 there is no doubt that air transportation was a struggling 
infant industry. 

At the time the Congress was considering the enactment of the Civil 
Aeronautics Act, there was complete liberty to operate air carrier 
service. Entry to the field was not restricted. However, air travel 
at that time was still relatively dangerous, and the speed which it 
cffered was frequently counterbalanced by the uncertainties involved 
and the limited facilities available. 

Today, the picture is far different. More than 77,000 route miles 
are being operated in the United States, exclusive of all-cargo routes; 
there are 146 schedules operated between the 2 coasts daily. There 
are some 151 schedules of daily flights offered between Washington 
and New York; 159 flights between New York and Chicago; 47 
between New York and Miami. These, of course, are merely illus- 
trative of the general type of service rendered by domestic carriers 
to the 529 certificated points now being served. 

In 1938 the basic problem to be solved was a developmental one. 
The airplane had already shown its potentialities as a transport 
vehicle; but it needed a sound and solid governmental framework 
within which to grow. I think there can be no doubt in the com- 
mittee’s mind that the 1938 act was a splendid vehicle to achieve this 
purpose. 

Today the situation is different. 

Senator Scnorrret. Mr. Chairman, I have one question I would 
like to ask at this point. I have a series of questions to ask at the 
conclusion of Mr. Gurney’s presentation. 

The Cuatrman. All right, Senator Schoeppel. 

Senator Scoorrret. Where you talk about the scheduled airline 
— you are not talking about the nonscheduled operation, 
are you 


Mr. Gurney. No, I am not. I will get into that a little later, 
Senator. 

Of the 13 trunkline domestic carriers, only 3 are on subsidy, and the 
Board believes that this group of carriers in the main has passed 
through its developmental period. 

Local service carriers have been added to the picture since 1938. 
The growth of these carriers over the past 7 years has shown that local 
air transportation can be a vital service to the smaller communities. 
However, this aspect of the air transportation system has not passed 
through its developmental stage, and in any new legislation that may 
be enacted, consideration should be given to ways and means whereby 
the growth of this service can be accelerated so as to place it upon a 
self-sufficient basis. Transportation by helicopter is at a still earlier 
stage in the developmental process. 
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The CHarrmMan. Only one helicopter has been bought by any of the 
service lines? } 

Mr. Gurney. That is by any of the certificated, scheduled airlines. 

The CuarrmMan. Yes. 

Mr. Gurney. National Airlines bought one and is operating it iy 
Florida. . 

Mohawk, a local service airline, has bought one and is trying it out. 

The Carman. How is National Airlines using the helicopter? [s 
it as a feeder for their long lines? 

Mr. Gurney. Yes. They are having some difficulties but they are 
authorized to operate helicopters on a nonsubsidy basis within 150 
miles of Miami, Fla. 

The Cuarrman. It is a feeder line, then, for their long lines? 

‘Mr. Gurney. Yes, it could be considered that way. 

Questions relating to operating economies are paramount with re- 
spect to this type of aircraft, and as yet it has not become fully clear 
what the ultimate place in the transportation picture this versatile 
vehicle will occupy. 

Air taxi services are now being offered at practically all the majo: 
airports in small fixed-wing airplanes. The Board believes that the 
type of service offered by these operators involves entirely different 
considerations than those performed by the longer haul carriers o1 
operators of different types of aircraft. 

In the realm of the new and relatively unproved is the jet transport 
and beyond that looms the prospect of supersonic transport speeds. 

The CHarrman. You mentioned that “air taxi services are now be- 
ing offered at practically all major airports in small fixed wing air 
planes.” 

Mr. Gurney. Yes, sir. 

The CuarrMan. Give us an example of that. 

Mr. Gurney. Each air taxi operator advertises his service. The 
public knows that it can go from these larger places to the smaller 
towns, and a charter trip is really what it is. 

The CHarrMan. Largely charters? 

Mr. Gurney. Yes, sir. 

The Cuarrman. There is no certificate granted for it? 

Mr. Gurney. That is right. I know of no large certificated 01 
irregular carrier that has what might be called air taxi service. 

The Cuatrmay. Is there any control of the charges or rates? 

Mr. Gurney. No, I do not believe so. We take those air taxi oper- 
tors and give them a complete, a blanket exemption all over the United 
States. It seems to work out all right that way. 

Of course, they come inside all of the safety regulations, just as 
every airplane does, but they can charge their own price on a competi- 
tive basis. If they charge too much, they will not get the business. 

It is readily apparent in examining the situation today that the 
problems confronting aviation are more diversified than they were 
in 1938. Then, as I have said, development of the primary air trans- 
portation system was the immediate objective. Today, various seg 
ments of the air transport industry are in different stages of develop- 
ment, 

Any revision of the economic provisions of the aeronautical laws 
should take this factor into account. Moreover, on the not too far 
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horizon, there undoubtedly will be the development of aircraft and 
the types of service which exist today only in the imagination. 

The purpose of any new revision, therefore, should be to retain and 
strengthen what we already have, to encourage and develop those 
types of air service which show promise and to leave full room for the 
exercise of American ingenuity in bringing about new and different 
types of service for the American public. 

‘The Cuarrman. At the present time they have the problem of the 
helicopter, the problem of the local taxi service, and are you coming 
up to the problem of the irregular carrier ? 

Mr. Gurney. Yes, sir; that is right. 

One of the major problems that has to be dealt with in achieving 
this objective is the question of right of entry to the field. The Board 
believes that this question must be considered in the light of the oper- 
ations involved. On this basis, the first and most obvious matter to be 
discussed is the basic air transport route structure. 

There are three possible alternatives under which a domestic air 
transportation system can be created. One is an absolute monopoly 
operated either by the state or by a chosen instrument of the state. 
This alternative, although widely adopted abroad, is so inconsistent 
with American principles that it may be rejected out of hand. 

A second alternative is to permit free entry to the field. This was 
the system in effect prior to 1938. Both the experience in aviation and 
in the motor carrier field prior to 1935 show that freedom of enter- 
prise is not the answer to good public service or to a sound transpor- 
tation system. 

The reason for this lies in the fact that a sound transportation sys- 
tem must serve the Nation as a whole, giving all the major communi- 
ties of the country adequate, efficient, and economic service. To the 
greatest extent possible, the rates for a given level of service must be 
the same between any pair of points served. Obviously the income 
from service to a majority of the country’s points is not sufficient to 
meet expenses. Income from the fat routes is necessary to defray 
losses incurred on the lean routes. In a manner of speaking, traffic 
between major centers subsidizes traflic between the smaller communi- 
ules. 

Under a system of free competition, it is obvious what would hap- 
pen—the carriers would be forced to abandon service to all points 
which did not pay their own way, and very rapidly the air trans- 
portation map would become only a few long lines between the heaviest 
population centers. 

If all the important communities are to be given adequate and effi- 
cient service, it is necessary to arrive at a nice balance for each car- 
rier with respect to the number of losing points it must serve in pro- 
portion to the fat routes it operates. To allow any one carrier to have 
only high-income-producing points not only would be manifestly un- 
fair, but it would tend to throw the whole system out of balance, if 
its fat routes were competitive with another carrier’s. On the other 
hand, if the proportion of a carrier’s losing routes is unduly high, it 
becomes necessary to support it with subsidy. 

A consideration of the foregoing inevitably leads to the conclusion 
that entry into the field must be limited. 

The Board is strongly of the opinion that the system of certificates 
of public convenience and necessity spelled out in the present act and 
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* 
carried forward in the McCarran bill is the only sound approach, 
We do not, however, concur in either of the J amendments to S. 2647 
which would provide grandfather rights for the present local service 
carriers. Such rights would place these carriers on a permanent basis 
without a finding of public convenience and necessity for permanent 
certificates. 

The Cuarrman. What do you mean by local service carriers? Are 
they not all now under regulation ? 

Mr. Gurney. Oh, yes, they are. 

The Cuatrman. That is what I thought. 

Mr. Gurney. On temporary certificate. 

The Cuarrman. That is what I thought. You would not want to 
have those temporary certificates given permanence by legislation?! 

Mr. Gurney. I think they will be ready for that within a relatively 
few years, but during a developmental period the Board should work 
with the carriers and the carriers with the Board to make their route 
miles as efficient as possible. 

As soon as we certificate them permanently, then you cannot change 
them as easily as when you get a renewal coming up every 3, 4, or 5 
years. 

The Cratrrman. They then have a property right which you cannot 
take away from them. 

Mr. Gurney. That is right. Such a concept is out of harmony with 
the basic principle of the bill, which we endorse, and in our opinion 
is not desirable or necessary to the continuation of local service 
development. 

Now we come to the supplemental service. 

If the field of scheduled trunk-line service appears to be limited, 
the field of supplemental service does not appear to be. 

By supplemental service I mean an air transport service which is 
not substantially competitive with service currently being offered by 
the regular carriers. Broadly speaking, such supplemental service 
can be offered on either a common carrier or contract basis. Since 
S. 2647 includes a chapter on contract operations, I will defer dis- 
cussion of the contract point until later. 

The best example of a class of carriers authorized to perform sup- 
plemental service today is the group known as the large irregular 
carriers. The committee is familiar with much of the history and 
development of this class of carrier so I shall not dwell at length on 
the details of its creation. Suffice it to say that the Board in its large 
irregular investigation in 1947 found that a need for supplemental 
air service existed, and created the large irregular class to fill that 
need. At the time, it was visualized that this class of carrier would ex- 
ploit a type operation on an irregular basis both as to route and points 
served. The Board sage did not intend to authorize a route type 
operation in competition with existing service. 

In reviewing this step, the Board still believes that its judgment at 
that time was sound. Given the advantage of hindsight, it is prob- 
able that if the Board were now placed in that immediate postwar 

eriod, the type of authorization given might be different, but on the 
Basic decision the Board believes the result a proper one for that 
eriod. 

S. 2647 makes specific provision for irregular carriers, and in so 
doing amends the present law in three ways. 
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First, provision is made for the issuance of an irregular air carrier 
certificate of public convenience and necessity. Power would be given 
the Authority in section 301 (f) to include terms, conditions, and 
limitations as are necessary to define the air transportation authorized. 

Second, the general exemption authority which the Board used to 
create this class of carrier would be rescinded, and the service there- 
after could be authorized only by means of a certificate. 

Thirdly, the current exemption authority enjoyed by the present 
large irregulars would be terminated 180 days after the effective date 
of the new exemption action. 

The Board for the past 32 months has been engaged in the most 
extensive proceeding it has undertaken to date, in order to obtain 
every possible bit of evidence which bears upon the public need for 
the continuance of these services. 

Only a little over a week ago the receipt of evidence was terminated. 
Over 30,000 pages of testimony were received. Obviously, the Board 
has not had an opportunity to examine this transcript and in advance 
of completion of staff studies and oral argument, it would be improper 
for the Board to speculate as to what these hearings show. However, 
1 believe we can with complete propriety discuss the provisions of 
S. 2647, since the bill itself makes no disposition of the petitions of 
the -various applicants, but merely provides the framework within 
which action could be taken. 

The CuHarrman. When do you think that the report will be finished 
on that examination ? 

Mr. Gurney. The examiners’ report ought to come in this fall. I 
hope you do not pin me down on that. 

The CrarrmMan. Oh, no. 

Mr. Gurney. I say this fall, and that is within a 3-month period. 

The Cuarrman. The Board likely will be able to take action by the 
first of next year or at least make a report on it ? 

Mr. Gurney. The examiners’ report should be in this fall and, if 
it is early fall, then the briefs ought to be in before the first of the 
year, and we ought to bring it to the Board for oral argument the 
second or third month of 1955. 

Is that a fair estimation, in your opinion, Mr. Nunneley, or am I 
optimistic ? 

Mr. Nunnetey. Probably optimistic. 

Mr. Gurney. Well, we will not let any grass grow under our feet. 

The Cuarrman. Of course, you are not bound by anything you say 
here with respect to that. If it takes longer, it will take longer. 

Mr. Gurney. We should not delay it any longer than we have to. 

_ The Cuarrman. That is right, and we think it might be the most 
Important aspect of this matter here. 

Mr. Gurney. Yes, Mr. Chairman. 

S. 2647 requires that applicants for irregular certificates be pre- 
pared to make a full showing of public convenience and necessity. The 
present law permits the Board to authorize such service through an 
exemption regulation without opportunity for hearing. The Board 
does not oppose this curtailment of the exemption power, and 
thoroughly endorses the change which section 301 (f) would make as 
to limitations in certificates. The current problem basically is this: 
Section 401(£) of the 1938 act contains a clause which states that— 


47965—54—45 





692 REVISION OF CIVIL AERONAUTICS ACT 


No term; condition, or limitation of a certificate shall restrict the right of an 
air carrier to add to or change schedules, equipment, accommodations, and fae}j. 
ties for performing the authorized service as the development of the business anq 
the demands of the public shall require. 

If the Board should find in its irregular investigation that there js 
need for supplemental service of a limited type, this provision might 
well interfere with the imposition of terms and conditions in a certifi- 
cate which would restrict the authorized service to that for which 
public convenience and necessity had been shown. 

The Board has no quarrel with the present law insofar as it limits 
the right to impose these restrictive conditions on the regular, unlim- 
ited carriers. With respect to those carriers, a power to limit sched- 
ules, equipment, or service would constitute a continuing threat to the 

yalue of the certificate and decrease each carrier’s ability to finance 
itself. However, where an applicant applies for a supplemental sery 
ice certificate, the situation is different. It should be possible to limit 
such a carrier to the service for which he has established a public need 
and which is in the public convenience and necessity. 

While S. 2647 contains language which is a great step forward in 
this regard, the Board believes that it is too limited in concept. It 
authorizes only one kind of supplemental service—that is, irregular 
Service. 

One of the greatest problems that the Board has had has been in 
enforcing the irregularity provisions of its current regulations. If 
the McCarran bill were enacted in its present form, these difliculties 
would be perpetuated. What is necessary in the Board’s opinion is 
the ability to impose any type of limitation or condition so as to tailor 
the authorization to a proved need. It should thus be possible to limit 
frequency of schedules, to prescribe the type equipment to be used as 
well as the points to be served and the specific type of service to be 
offered. 

Accordingly, the Board recommends that the definition of air car- 
rier in the bill be changed to eliminate all reference to “irregular air 
carriers,” and a separate definition of “supplemental service carrier” 
be incorporated to read : 

A supplemental service carrier means an air carrier holding a certificate of 
public convenience and necessity that designates the holder as a supplemental! 
service carrier, which designation was included therein on the original issuance 
of the certificate. 

The proviso in section 301 (f) which now deals with irregular air 
carrier certification should likewise be amended to provide in effect 
that the— 


Authority shall, in issuing any certificate to a supplemental service carrier, 
include in such certificate such terms, conditions, and limitations as are neces- 
sary to define the type and extent of the supplemental service authorized by 
such certificate and to assure that the service offered thereunder does not exceed 
the authorization. 

I have one more observation to make on the matter of supplemental 
service. Our support of the changes which would be made in the bil! 
in this regard is predicated upon the understanding that the evidence 
developed in the Board’s irregular air carrier investigation may be 
used in connection with the issuance of any certificate provided for in 
S. 2647. 

It would be an intolerable burden and place a completely unneces- 
sary expense on the parties to require all the irregular carrier appli- 
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cants, the scheduled carrier intervenors, and the Government to repeat 
the hearings already held in the irregular carrier investigation. 

Now, concerning experimental certificates : / 

In addition to making provision for supplemental service, the Board 
has used its exemption authority under section 416 (b) of the Civil 
Aeronautics Act of 1938 for developmental purposes. Thus, as indi- 
exted a few moments ago, the authority was used to authorize the 
initial experiment of the all-freight carriers. 

Part 295 of the Board’s Economic Regulations, adopted in 1947, 
opened the way for experimental scheduled all-freight services by 
certain noncertificated carriers. After the experience of 2 or 3 years, 
some of these carriers were duly certificated and now hold certificates 
of public convenience and necessity, authorizing them to engage in 
freight-only operations. 

It is quite probable that had not the service been tested by means 
of an experimental period, there might not have been sufficient evi- 
dence to warrant a finding of public convenience and necessity for this 
type of operation. 

A second type of experimental authorization under the present 
Board powers related to an all-expense tour operator. Successful op- 
erations, pursuant to an exemption order, led to the subsequent issu- 
ance of the certificate of public convenience and necessity. 

The McCarran bill again makes specific provision for dealing with 
this aspect of air service through the issuance of experimental cer- 
tificates. These certificates are to be of 3 years’ duration and are non- 
renewable. The provision in the bill has one advantage over the 
current situation in that it permits a certain amount of Government 
participation in the experiment, although not in excess of 20 percent 
of the gross cost. These certificates may be issued without any showing 
of public convenience and necessity. 

Here again, the Board believes that this provision in the McCarran 
bill is essentially sound. However, the restrictions and limitations con- 
tained in the present draft of the bill, which surround the authority 
to issue experimental certificates, renders it almost useless in the 
Board’s opinion. Thus, section 301 (e) provides that no experimental 
certificate shall be issued covering any service authorized by an exist- 
ing certificate or substantially duplicating any service so authorized. 
In the Board’s opinion, this provision in all practical effect nullifies 
the paragraph. 

Although nonsubsidized all-freight operations were wholly new to 
the United States air transportation picture at the time such activities 
were authorized, existing air carriers held authority to carry freight 
by air under their certificates. 

The Cuaman. Is that all-freight operation on a regular schedule ? 

Mr. Gurney. No; not on a regular schedule. The carrier can put 
in regular schedules. 

The Coarrman. But the points are designated ? 

Mr. Gurney. From one area to another. It is not points specifically 
spelled out. The areas are outlined. 

The Cuatrman. Are their rates filed ? 

Mr. Gurney. Just like a certificated carrier ; yes, sir. 

The Cuatrman. Then the structure is made up something like the 
railroad rate structure, points of destination and points of origin? 
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Mr. Gurney. No; generally so much per ton-mile or per hundred 
miles. 

The CHairman. Qn a mileage basis? 

Mr. Gurney. And on a commodity basis.. It is very much like the 
railroad tariff. . 

The CuHatmrman. Group points of origin and group points of 
destination ? 

Mr. Gurney. Yes, sir. 

The Cuarrman. And, of course, you have commodity rates? 

Mr. Gurney. They do; yes, sir. 

The Cuarrman. And the schedules are complete? 

Mr. Gurney. All tariffs are filed with the Civil Aeronautics Board 
on the certificated freight lines. 

Up to the time the experimental service was initiated, no significant 
amount of air freight had been carried by the certificated carriers even 
though authorized to do so. All-expense tours could have been ar- 
ranged by certificated carriers to be operated between many of the 
points over which the exemption provision was made. Such tours 
were not, in fact, arranged on any significant basis at the time the 
authorization was given. In general, since the basic authorization to 
the certificated carriers is an extremely broad one, permitting the 
carrier to perform air transportation services of all types over its 
route, the development of a wholly new type of service would be stulti- 
fied by this provision. Inthe Board’s opinion, it is extremely question- 
able whether it would have been permitted to issue experimental cer- 
tificates for the all-freight carriers, had this section been in effect at 
the time. Moreover, since the provision protects applicants for a full 
certificate of public convenience and necessity in competition with the 
holder of an experimental certificate, the way would be open for exist- 
ing carriers to file “protective” route applications with the new Av- 
thority covering almost any conceivable type of operation. 

While it is not now foreseeable what the next type of experimental 
service may be, machinery should exist to permit such type of service 
on an experimental basis over a “tryout” period, either by way of ex- 
emption or by way of experimental certification. While the Board 
believes that the restrictions contained in this section should be sub- 
stantially liberalized, the Board does not conceive of the use of this 
authority for any purpose other than to encourage a service substan- 
tially different in nature from any being performed by holders of con- 
ventional certificates of public convenience and necessity. 

The CuatrmMan. How do these all-expense tours operate? What is 
the nature of the arrangement? They are granted an exemption now! 

Mr. Gurney. No; they have a certificate now. Resort Airlines has 
a certificate to sell tickets for all-expense tours. They have different 
lengths of tours and go to different places, but primarily they start out 
in New York. They can stop a number of days in Miami, proceed on 
to a number of Caribbean points, and Caribbean countries. 

The CuarrMan. Just like a chartered tour? 

Mr. Gurney. Yes, sir, excepting that a passenger does not have to 
buy the entire tour. They can get off one plane and wait for another 
one to come along. They can stay different lengths of time at different 
places. 

The Cuamman. There is no protection given to the established 
carriers ? 
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Mr. Gurney. Oh, yes. Resort Airlines came in and got a certificate. 
You could not possibly buy a ticket on Resort Airlines to go as far as 
Miami and then catch the next plane back to New York. 

~ The CuHarrMAN. That is what I meant. 

Mr. Gurney. They buy a tour. 

The Cuarrman. Andstayonthesame plane? | 

Mr. Gurney. Yes, and go to Cuba or the Virgin Islands and stay 
a few days and they could pick up the next Resort plane and come 
ial Monroney. They could do that on Pan American or any 
other certificated airline. 

Mr. Gurney. Yes. 

Senator Monroney. And they could get all-expense tours on certifi- 
cated airlines. 

Mr. Gurney. I understand they can. 

Senator Monroney. But they do have the advantage over the so- 
called irregular service in that they can fly 30 times to certain destina- 
tions, whereas if an irregular carrier flies that many times he is in hot 
water with the Board, is that not so ? 

Mr. Gurney. That is true. Because Resort Airlines flies into other 
countries, its certificate had to be approved by the President. 

Senator Monroney. It is not only to other countries. They do have 
flights originating and terminating in the United States. I am not 
objecting to it. I am wondering if the irregular carriers are not being 
penalized for frequency of service where they are not under the same 
authorization as Resort Airlines. 

Mr. Gurney. The irregulars can take a charter trip here and there. 

Senator Monronry. These are not charter trips. As I understand, 
they are booked and sold completely by the airline. 

Mr. Gurney. Yes, sir. 

Senator Monroney. It is not a charter to a tourist agency. They 
are the operator of that trip and they can go to California, for example. 

Mr. Gurney. Resort started in a very small way originally and 
built up their business to what it is today, and I guess it is a very sat- 
isfactory business. 

Resort Airlines is not authorized to go, excepting from New York 
to Miami, in the United States and then to Caribbean points. Their 
area is specifically authorized within the certificate. 

Senator Monroney. I thought they could go to the mountain points 
as Well, 

Mr. Gurney. Let me ask our chief counsel to get the correct lan- 
guage in there as to the way their certificate reads. 

Mr. Nunnetey. I wanted to point out, Mr. Chairman, that the Re- 
sort Airlines certificate has a condition in it which requires them to 
serve at least a minimum of three points outside the country on each 
tour, and that they sell their tickets on that basis. They cannot serve 
Just one point in the United States and return. 

The CHatrman. And there is no requirement as to the number of 
trips they take? It is just when they get a ship full? 

Mr. Nunnetry. There is no requirement as to the number, but 
there is also no limitation on their ability to sell. 

The Cuamman. And no restriction against flying over other 
routes except those within the United States? 
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Mr. Nunnetey. Resort’s certificate specifies points or cou 
which they are authorized to serve on their tours. 

The Cuarrman. Then the service is regular except as to the time 
of the flight and the number of flights that they make. 

Mr. Nunnetey. They have regularly scheduled tours. 

The Cuairman. That is what I mean. Those points are designate 
in the operational authorization. 

Mr. Nunnetey. That is correct, points and countries. 

The Cuarrman. Proceed, Mr. Gurney. 

Mr. Gurney. Now, as to exemptions: 

As a corollary to the ae for supplemental services and ex. 
perimental certificates, the exemption power of the new Authority 
would be considerably curtailed from that now possessed by the 
Board, although with respect to aircraft of 12,500 pounds or less jt 
has been somewhat expanded and made more flexible. 

With respect to the exemption of operators of aircraft exceedin 
12,500 pounds gross takeoff weight, however, no exemption could } 
made except in the case of an air carrier holding a certificate of pub- 
lic convenience and necessity, and then only where the exemption is 
issued for the purpose of permitting such air carrier temporarily to 
supplement the service authorized thereby. 

Senator Monroney. Can you more clearly identify the 12,500- 
pound planes? How many place plane is that? 

Mr. Gurney. Three- or four-place. 

Senator Monroney. Bonanza would be about the maximum size, 
would it not ? 

Mr. Gurney. No, a small Beechcraft, a twin-engine Beechcraft 
would come in under that. 

Senator Monroney. About six-place? 

Mr. Gurney. And there are some executive-type planes like the 
Grumman, 

The Cuarmman. Any of your assistants who would be in a position 
to answer the detailed questions, just move up and we would be glad 
to have you answer the questions. 

Mr. Gurney. I think it is pretty well covered with the twin-engine 
Beechcraft and the Grumman. 

The Board does not oppose the elimination of its exemption pow- 
ers in the larger aircraft field in this manner, provided that the needs 
for supplemental service and experimental service are adequately met 
and the restrictions I have referred to on the use of the certificate 
power in each case are removed. L 

With respect to experimental certificates, this need can be filled only 
if the restrictions surrounding the issuance of such a certificate are 
materially revised so as to permit the issuance of such a certificate in 
cases where the service they propose is substantially different in nature 
from that provided by any carrier at the time of issuance of the 
authority. 

Now, on indirect air carriers: , 

The Board notes with some perplexity that the provision contained 
in the current Civil Aeronautics Act and set forth in section 1 (2), and 
relating to the exemption of indirect carriers, has not been continued in 
this bill. These indirect carriers are in large part exemplified by the 
freight forwarders, who are now regulated pursuant to an exemption 
regulation issued by the Board. 
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In S. 2647, the existence of the indirect carriers is specifically recog- 
nized as a possibility since the bill provides that certificates issued to 
any such carrier will not authorize the carrier to engage directly in the 
operation of aircraft in air transportation. 

The Cuarrman. That is your freight forwarder? 

Mr. Gurney. Yes, sir. 

The principle apparently is that all freight forwarders and other 
indirect carriers must be certificated before they are entitléd to oper- 
ate as such and must establish their fitness, willingness, and ability 
to perform the service, as well as the public convenience and necessity 
of the proposed operation in order to get the necessary certificate. 

The CuarrMan. What other indirect carriers would there be, other 
than freight forwarders, as we understand the term? 

Mr. Gurney. Well, the express companies are one. 

Mr. Catxins. The freight forwarders, plus the express companies, 
are the two examples of indirect carriers under the present Civil Aero- 
nautics Act. 

Mr. Gurney. And the freight forwarders could be legion in num- 
ber. 

Senator Monroney. Could a tourist organization establish a sort 
of passenger-forwarding agency or outfit and have to come to the 
Board to carry human beings as well as freight ? 

Mr. Gurney. We have not allowed that so far. Mr. Nunneley can 
perhaps better answer that question. 

Mr. Nunnetey, Senator Monroney is right in assuming that it is 
possible for a person to undertake indirect carriage of passengers. 

Whether or not that should be allowed is a question of whether an 
exemption should be granted under section 1 (2) of the Civil Aero- 
nauties Act at the present time. As we understand, under this pro- 
posed legislation, it would require a certificate. 

Senator Monroney. Under the present law, the Board would have 
the right to certificate a booking agency under this provision ? 

Mr. Nunnextey. It would have the right to certificate but it would 
also have the right to grant an exemption if it found that that was 
appropriate. 

Mr. Gurney. Perhaps it might be helpful to the committee if I 
should take a minute to discuss the nature of the freight forwarder and 
other indirect carriers under the Civil Aeronautics Act. 

Although technically the freight forwarder is an air carrier, he 
operates no aircraft, has no safety responsibilities, and in many of his 
outward aspects resembles a shipper’s agent.. With respect to the air 
carrier, he 1s a shipper. His activity is to pick up goods in small lots 
at the shipper’s place of business, place them with a direct carrier for 
transportation, and to see to it that they are delivered at the place of 
business of the consignee. He performs this service at rates which 
are traditionally the same as those charged by the direct carrier for 
small-lot shipments. 

The freight forwarder by air obtains his compensation by consoli- 
dating into one shipment the loads picked up for various shippers and 
shipping them in his own name, consigned to himself or his agent in 
the city of destination. When the shipment arrives he breaks bulk 
and distributes the individual shipments to the various consignees. 
By means of this consolidation he is enabled to obtain the more favor- 
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able rates applicable to bulk shipments, and it is from this difference 
in rates that he makes his profit. If the same per unit rate were 
charged by the direct air carrier for large and small shipments, the 
freight forwarder could no longer exist. Except for the fact that a 
rail freight forwarder is not a carrier within the meaning of the Inter. 
state Commerce Act, the freight forwarder by air bears a close resem- 
blance to his counterpart on land. He should be distinguished, how- 
ever, from the ocean forwarder, who is basically an agent of the 
shipper and not a consolidator or a carrier in his own right. 

The Board believes that the mandatory certification requirement of 
airfreight forwarders unnecessarily destroys desirable flexibility. As 
I have indicated, the airfreight forwarder as we now know him is 
completely dependent upon the rate differential between bulk shi 
ments and small-lot shipments. If the rate differential were to a 
eliminated, the whole foundation of his business would vanish. The 
forwarder could, of course, cease to be a common carrier and become 
shipper’s agent, an activity which requires no certification under the 
act. The effect of a mandatory certification requirement could well 
be to subject forwarders to the cost and trouble of obtaining a certifi- 
cate without any real guaranty that the source of their business would 
continue. The certificate would afford very little real protection to 
the forwarder. 

On the other hand, because of this very factor there would exist 
strong pressure not to permit any change in the rate structure of the 
direct carriers that would have a harmful effect on the certificated 
freight forwarders. Thus, this mandatory certification requirement 
could have detrimental effects, not only on the airfreight forwarder 
industry, but also on the rate regulation of the direct carriers. 

The Cnarrman. We had testimony here from the flower growers in 
California. 

What other commodities are generally handled in this way? 

Mr. Gurney. A big one is flowers. 

Another is baby chicks. That is all over the country. 

Dress goods, silk, and the manufactured dresses themselves are 
three that come under this and come immediately to mind. And also 
aircraft parts. 

The Board also believes that the mandatory certification of air 
freight forwarders is unnecessary. A certificate of convenience and 
necessity is a basic tool for limiting right of entry into a field and of 
establishing a system of either monopoly or restricted competition. 
As in the case of the irregular carriers, the Board is now engaged in 
a proceeding looking toward the reexamination of the status of the air 
freight forwarders under the 1938 Act. Thus, the Board is not ina 
position, nor would it be appropriate for it to express an opinion at 
this time as to the course of action which should be adopted with 
respect to these carriers. However, we may suggest to the committee 
that before deciding on a course of action which would require certif- 
cation of these carriers, the committee should satisfy itself that a 
need exists for curtailing competition between freight forwarders. 

Under the present act, the Board may certificate freight forwarders, 
exempt them or foreclose their operation as consolidators, whichever 
course may be found desirable. The Board believes that the same 
flexibility should be provided in any amended act. 
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The CuarrMan. Of course, there is the regulation of freight for- 
warders on ground transportation. 

Mr. Gurney. Yes, sir. 

The CuarrMAN. They are certificated and are held liable for their 
shipments and they get their difference between the less-than-carload 
and the full carload lots. It is the same principle, isn’t it? 

Mr. Gurney. The same thing. That is the way they get their profit 
and stay alive. 

The Cuarrman. This has not been developed to the point that the 
jess-than-carload shippers by rail and the freight forwarders by rail 
have developed it. 

Mr. Nunnery. No, not to the same degree, although there are a 
number of active air freight forwarders in the field. 

The CuatrmMAn. And you do not believe that there should be 
certification. . 

Mr. Nunnetry. We believe that the exemption provides a desirable 
flexibility. 

Mr. Gurney. Freight forwarding must be high value and low 
weight and the high value of the commodities we have mentioned 
come in naturally to the air freight field. 

So there is a much more limited amount of material that can be 
shipped by air than by surface transportation as we all know. 

Now, as to contract operations: 

For many years the Board has had on its legislative program an 
item which would bring contract carriers within the regulatory frame- 
work of the Civil Aeronautics Act. 


The contract carrier is a private as distinguished from a public or 
common carrier. However, his activities may be in direct competition 
with those of the common carrier, and for this reason the regulation 
of this type of enterprise has long been in force in the parallei mctor 


carrier field. 

Initially, the Board supported regulation of this nature and be- 
lieved the addition of this power to be most necessary as an additional 
tool in the regulation of the noncertificated air carriers. In 1948 and 
1949, these carriers were operating in excess of the Board’s frequency 
and regularity restrictions, and many of them attempted to justify 
their course of conduct by the assertion that they were contract car- 
riers rather than common carriers, and thus did not come within the 
soard’s jurisdiction. Aided by Board and Court decisions, this 
claim has now been largely abandoned, and the necessity of control of 
contract operations to deal effectively with the irregular carrier prob- 
lem is no longer a pressing one. 

However, the Board has recently learned of a new and completely 
different need for regulation of this branch of the industry. Certain 
carriers, most of them ex-irregular carriers whose letters of registra- 
tion have been revoked by the Board, are now engaged in conducting 
charter operations exclusively for the Defense Department. These 
carriers no longer hold themselves out to the public as being common 
carriers and, since their only user in fact appears to be the United 
States Government, they cannot be deemed to be air carriers within 
the meaning of the present Civil Aeronautics Act. 

_ They compete for traffic with each other and with the scheduled and 
irregular carriers by filing bids with the Defense Department for the 
carriage of the available traffic. 
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Obviously, it is in the interest of the Defense Department to secure 
safe and adequate transportation at the lowest rates, and consequent. 
ly, we understand that that Department has been accepting the mini. 
mum bids submitted. The competition for this traffic is fairly strip. 
gent; hence these carriers may tend to cut their charges for transpor- 
tation service to the very minimum. The situation is such as to give 
rise to reasonable fear, in the opinion of the Board, that unless the 
minimum rates of these carriers are regulated and fixed by the Board, 
the safety of their operations will be jeopardized. 

The Cuarrman. Do they haul both passengers and freight? 

Mr. Gurney. Yes, sir. 

Senator Mownroney. In other words, the Defense Department 
would have to come to the Civil Aeronautics Board to charter any 
irregular service it might need to reach South America or Asia? 

Mr. Gurney. I do not think that would follow. 

Senator Monroney. If I understood your statement correctly, they 
are proposing the right to eliminate the authority as to who should 
take the goods. 

Mr. Gurney. We propose minimum safety so that they could have 
the necessary finances obtained from carrying this Defense Depart- 
ment traffic, to have the proper vehicle that is safe and just as safe 
as any other airplane traveling in the air. 

Senator Monroney. In other words, you could not ground them? 

Mr. Gurney. No, we are asking for the authority to fix minimum 
rates. 

The Cuarrman. And safety regulations. 

Senator Monronry. Doesn’t the Defense Department fly under 
safety regulations? 

Mr. Gurney. Yes. 

Senator Monroney. You have that power now ? 

Mr. Gurney. A carrier, to be safe, must be adequately financed, 
must not be pinched for money. 

Senator Monroney. But maybe some of these people with two or 
three planes and no big overhead would be able to carry freight 
cheaper and if they were stopped from handling it, what might be 
profitable for them, and are forced to a minimum, they might main- 
tain a large office overhead and other personnel and wouldn’t that 
then force upon the Defense Department a greater expense than might 
be necessary for the transportation of freight or even personnel ? 

Mr. Gurney. Well, we feel that the Board made up of five men 
would not put such a burden on contract carriers. 

Senator Monroney. I wondered if the minimum you set might not 
almost be the going rate. 

Mr. Gurney. Let me give you one example on the setting of the 
minimum rates. The Board, some time back, certificated all-freight 
cargo carriers and they have rights to go clear across the country 
and from different areas in the country. They found that their rates 
were too low. 

The scheduled airline industry raised the point with the Board and 
resisted the Board raising the minimum rates that the all-cargo 1n- 
dustry wanted raised. The scheduled airlines wanted to operate at 
lower rates than the certificated all-cargo industry and the Board 
raised the minimum at the request of the certificated all-cargo carriers. 

Now, that bears on it. 
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Senator Monroney. Yes, it bears indirectly on it because we are 
talking about contract carriers and not the certificated carriers, which 
are rather limited in number. _ 

Mr. Gurney. Yes, they are limited. 

Senator Monroney. You used to have hundreds of contract car- 
riers flying anywhere and everywhere, whatever load they could get 
and deliver, but your contract freight carriers are dependent strictly 
on the regular operations and usually from point to point, I thought. 

Mr. Gurney. I had one contract carrier call on me not long ago 
which carries parts to Ford Motor Co.’s assembly plants, not all of 
them, but to most of them, and he built up a very fine business. There 
are a number of others that have come to my attention in the 3 years 
that I have been on the Board, and that is what is meant by a contract 
carrier. 

Mr. Nunnetey. In the field we are particularly talking about, that 
is the bidding and performance of services for the Department of 
Defense, the so-called contract carriers who limit their services to 
that are competing with the irregular carriers for that business. The 
irregular carriers are subject to regulation of their tariffs. 

So that there is a problem of inequality between them in their 
ability to compete and submit bids in that situation. 

That is true, also, between the contract carriers and the scheduled 
carriers who likewise bid for some of that business. 

Senator Monroney. If you were establishing a minimum rate, you 
would have to vary it as to the frequency and the size of the contract 
because a man who is given a 6-month contract to carry freight for 
the Defense Department knows he will have a steady load and will 
be able to sell his services for a great deal less than a man carrying 
on such services for a week or two. 

Mr. Nunnetey. As I understand it, the majority of those contracts 
are for a few flights so that you have the question of bidding from 
time to time frequently and there is a question of bidding at estab- 
lished minimum rates. 

Senator Monroney. Is it your idea that the rates, once established 
as a minimum rate, would be for 1 trip the same as it would be for 100 
trips? 

Mr. Nunnery. I assume rates would be appropriately adjusted 
to the type of service required. There would be the matter of deter- 
mining what was an appropriate minimum rate. 

Mr. Gurney. Tariffs are established by the carrier or the person 
wanting the rate filed with the Board. If the rate seems reasonable, 
then it is approved and, in a matter of 10 days, the carrier who files the 
rate knows it is good. If it is unreasonable and looks bad, then the 
Board suspends the rate and conducts an investigation and gives the 
person who filed the rate a chance to come in and justify the rate. It 
is not just thrown out out of hand. 

Senator Monroney. But if the Defense Department felt that the 
minimum you established was too high, then they would have to come 
in as an intervenor and try to get the rate down, is that not true? 

Mr. Gurney. Yes, sir. 

Senator Monronry. And the competitive factor would be elimi- 
nated in the special contract service under the proposal ? 
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Mr. Gurney. Yes, sir, and the procedure for handling that kind o 
thing goes along rather rapidly. There is not any difficulty I haye 
found in the 3 years I have been there in handling these tariffs. 

The CuarrmMan. Have you any statistics on the safety of these flights 
as. compared with the regular certificated carriers ? 

Mr. Gurney. I am sure we have, but they are all included in th 
overall chart. 

The Cuarrman. They are within five-tenths of 1 percent? 

Mr. Gurney. This table does not include the contract carriers, byt 
it does include the contract operations of irregular carriers. 

The Cuatrman. There have been a lot of reports of accidents of 
boys coming back home across the Pacific within the last few years, | 
wondered if that was this kind of carrier service. 

Mr. Gurney. No, it was the irregulars contracting with the De. 
fense Department and the certificated lines too. They all carried per. 
sonnel for the Defense Establishment. 

As a result of the foregoing considerations, the Board strongly en. 
dorses legislation along the lines of title IV in the proposed bill. It 
is to be noted that the broad exemption provisions set forth in that 
title would permit the regulatory agency to deal with this subject as 
the need is shown from time to time. 

The Board does have some suggestions on the possible revision of 
this title which, in our view, would make it more workable. However, 
I will not dwell on these drafting recommendations here, but would 
like to include them in our supplemental submission. 

There is one point, however, that I would like to make to the com. 
mittee before I leave the subject of contract carriage. It relates to 
foreign-air contractors. Under the provisions of the title as drawn 
air contractors include both citizens of the United States and nonciti- 
zens of the United States. Of course, noncitizens are prohibited from 
engaging in any interstate air commerce. 

With respect to foreign commerce, both the foreign air contractor 
and the United States air contractor must, in addition to receiving a 
license issued by the Authority, have the approval of the President of 
the United States. This requirement was evidently borrowed from 
the corresponding provisions relating to the issuance of common-cat- 
rier authorizations. 

The Board believes that the requirement of Presidential approval 
in the case of air-contractor licenses is not necessary to preserve any 
possible constitutional right of the President to deal with foreign 
relations. 

The past experience of the Board dealing with this same subject 
matter in regard to foreign air contractors under section 6 (b) of 
the Air Commerce Act has been that the great majority of the licenses 
will be for a restricted period of time, generally 90 days, in order to 
insure continuity of policing. Permits of this type are not of such 
major importance as to require the President to take a personal hand 
in approving or disapproving the issuance of each operating authority. 
This solution appears to be working very smoothly and satisfactorily, 
and the requirement for Presidential authorization would only serve 
to slow down the issuance of such authorizations. ' 

At the present time United States carriers engage in a considerable 
amount of irregular operations abroad, both contract and a 
carriage, and since other countries may be sensitive on this point, ! 
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the United States were to be unduly slow about the grant of licenses 
or to withhold them unnecessarily, reciprocal action would be sure to 
follow to the detriment of the United States interests, Accordingly, 
the Board strongly recommends that the provision requiring Presi- 
dential approval for the issuance, denial, suspension, revocation, and 
so forth, of the air contractor licenses be deleted. 

Regarding security issues: At the present time the Board does not 
have any control over the issuance of air-carrier securities, except to 
disapprove any loan which might be made by the Federal Government 
to the carrier concerned. Control over the issuance of railroad securi- 
ties is a matter which has been vested in the Interstate Commerce 
Commission since 1920. 

The Cuamrman. Are these carrier securities “blue-skied” any place 
where the corporation or organization is formed or by the Securities 
and Exchange Commission ¢ 

Mr. Gurney. I am not sure on that, but the Securities and Exchange 
Commission of course looks over their prospectuses just like they do 
for any other company. Air carriers have to file with the Securities 
and Exchange Commission. 

Mr. Nunnecey. They are subject to both State and Securities and 
Exchange Commission regulations. There is no exemption from such 
law in the Civil Aeronautics Act. 

Mr. Gurney. The Board believes that there is even more reason for 
the regulatory agency in charge of air carriers to have this authority 
than there is in the case of surface carriers. This is for the reason 
that air carriers, in part at least, have a need for subsidy from the 
Federal Government, and it is only elementary wisdom that the issu- 
ance of securities should be subject to approval of the Board in order 
to insure that unwise investment and security dealings will not de- 
stroy that which the Government through subsidy has built up. The 
matter of issuance of securities has been on the Board’s legislative 
program for a number of years, and the Board supports this provi- 
sion wholeheartedly. It should be pointed out, however, that the per- 
formance of this function would require additional appropriations 
sufficient to provide the Board with an adequate staff for the purpose. 

Senator Monroney. Would that go as well to independent financial 
concerns who would be owning aircraft and leasing them to the air- 
lines ? 

We have a development, as you know, in the rail-transportation 
field now where diesels are owned by insurance companies and other 
financial institutions and leased to the railroads which, I do not be- 
lieve, brings them under the issuance of security approval by the In- 
terstate Commerce Commission. 

Would your justification for this regulation of their securities go 
so far as to prohibit a company who might be leasing to airlines for 
their operation ? 

Mr. Gurney. As I understand it, it would not. We would only 
look at the stocks or securities issued by the holder of the certificates. 
We would look to that. 

Senator Monronry. You have some control today over your subsidy 
operations. I think there is one case of a Texas airline where you 
prohibited them from flying these Martin planes or Convairs because 


they put on equipment which you felt was not in keeping with the 
nature of their operation. ' 
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Mr. Gurney. That is right. It would have increased the subsidy 
unnecessarily. 7 

Senator Monroney. But your regulation went to the subsidy rather 
than to the financial involvement of the company. 

Mr. Gurney. That is right. That is the only way we could ge. 
complish the necessary result. 

Senator Monroney. You made them sell their Convairs and they 
went back to DC-3’s? 

Mr. Gurney. You understand that our refusal was a refusal to pay 
the difference in subsidy occasioned by the difference in cost of operat. 
ing the two different pieces of equipment, two different types of equip- 
ment. 

The Cuatrman. You could not force them to sell it ? 

Mr. Gurney. No, sir. 

The CuatrmMan. Unless on safety grounds. 

Mr. Gurney. We told them they could operate them but their sub- 
sidy would be only so much. 

ane CHAIRMAN. The same as if it had been under the operation of 
a 3% 

Mr. Gurney. That is right. 

Senator Monroney. Can you do that on a trunkline, too? 

Mr. Gurney. Yes, if they are getting subsidy. The same applies to 
all of them ; yes. 

As to the rates in foreign air transportation, for a number of years 
past the Board has urged the Congress to adopt an amendment to the 
Civil Aeronautics Act which would give it jurisdiction over the rates 
in foreign air transportation of air carriers. 

At the time the Civil Aeronautics Act of 1938 was adopted, the 
Congress was not certain whether full rate control in the foreign field 
should be asserted by the Federal Government. Historically, the 
Federal Government had refrained from attempting to regulate rates 
in foreign seaborne transportation. 

The Board believes that this power is a very desirable and neces- 
sary one. The situation in international air transportation is entirely 
different than in surface shipping. 

At the present time, rates in international air transportation for 
the most part are set by the International Air Transport Associa 
tion—IATA. This is an international organization of carriers, and 
governments as such are not entitled to participate directly. Through 
their rate conferences the carriers propose and agree upon interua- 
tional rates, in most cases a compromise not entirely satisfactory to 
every carrier concerned. Thereafter, the rates must be approved by 
each government. This machinery is excellent, and the Board recom- 
mends its continuance, but it is workable only in the field where 
agreement can be reached respecting rates. 

In many situations an “open rate” exists, and in those circumstances 
positive rate control by the Government is necessary in order to keep 
rates, fares, and charges at reasonable levels, to prevent cutthroat 
competition, and to assure the continuance of landing rights by our 
own carriers abroad. 

It is noted that the power to suspend rates, which is granted in 
respect of interstate air transportation, is withheld in the case of 
foreign air transportation. The power to suspend a rate is a very 
vital one, and is just as necessary in the international field as in the 
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domestic one. It is therefore recommended that section 1002 (g) be 
amended so as to include the power to suspend the rates in foreign air 
transportation of air carriers. 

It is also noted that there is no direct control over the rates of for- 
eign air carriers in air transportation. While the Board does not 
believe that foreign air carriers should be subjected to exactly the 
same type of rate control by the United States as for United States 
carriers, the Board definitely believes that foreign air carriers should 
be subject to rate suspension in the event that such foreign rates ad- 
versely affect the interests of air carriers of the United States. Under 
the present law, no power exists for the Board to suspend immedi- 
ately, pending hearing, the rates, fares, charges, or other practices of 
a foreign air carrier. This is a power enjoyed by other governments 
throughout the world with respect to United States air carriers. We, 
as a Government, should not voluntarily tie our hands through fail- 
ure to inelude it in our Civil Aeronautics Act. 

The CuHarrMAN. Would you rather suspend at this time and come 
back tomorrow morning? Could you do that? 

Mr. Gurney. At your pleasure. 

Senator Monroney. Will we have someone else from the Civil 
Aeronautics Board testify on this bill also? 

As I understand it, there is a difference of opinion on some of these 
matters within the Civil Aeronautics Board. It is quite a close deci- 
sion down there between the members on the Board and I think we 
should be entitled to have the other views of the Civil Aeronautics 
Board as well. 

The Cuarrman. The General Counsel is here. The Chief of the 
International and Rules Division is here. The Director of the Bureau 
of Air Operations is here. The Chief of the Rates Division is here, 
as is the legislative attorney. 

Senator Monroney. They all worked under the majority of the 
Civil Aeronautics Board and hold their jobs because of the majority, 
and I think we are entitled to hear the minority views of the Civil 
Aeronautics Board on some of these questions affecting competitive 
matters in the air industry. 

The Cuatrrman. I have no objection to that. I think we should 
hear all sides of the problem. 

Mr. Gurney. This presentation of mine has been gone over by the 
entire Board. 

The Cuarrman. And approved by them ? 

Mr. Gurney. And approved by the Board with one minor excep- 
tion, Board Member Co onel Adams has some difference of opinion 
on the contract-carrier statement. Otherwise, it is unanimously 
approved. 

The Cuarrman. Is his statement included or will he submit his 
statement ? 

Mr. Gurney. I will be glad to have it. 

The Cuatrman. I think that might be helpful. 

Mr. Gurney. I might say further that every staff member came into 
office with the Board under the previous regime. 

We have an Executive Director who has come onto the job in the 
last 2 years, but otherwise, all these good men actually have been with 
the Board for a long time. 

The Cuarrman. We will invite Mr. Adams up tomorrow. 
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Senator Monroney. Pending the fact that there might be other 
members of the Board who might wish to be here 

The Cuarrman. You might bring Mr. Joseph Adams up tomorroy, 

Senator Monroney. I understood that there was some disagree. 
ment on the irregular carrier situation in the Board. 

The CuarrMan. I have heard nothing of it. 

Senator ScHorrrent. Has there been any request for any of them to 
testify up to this point? 

Mr. Gurney. None that have come down to the Board. 

The Cuatrman. We can continue Chairman Gurney’s statement 
tomorrow morning and conclude it by 11 o’clock. And then the State 
Department may have a representative and if they do not, they will 
be given time in which to appear. 

Mr. Gurney. I think that 20 minutes would finish up my. pres. 
entation. 

The Cuarrman. I think so. I think you have done an excellent job. 
If there is any difference down there, let them come in at any time 
they want to discuss it. But there has been no request, I want to say 
to Senator Schoeppel. 

Senator Scuorrre.. I was wondering about that phase of it and J 
refrained from asking questions because I have a series of questions 
that I do want to ask the Chairman of the Civil Aeronautics Board 
and I do want to ask additional information and, since in the wisdom 
of the chairman of this committee—and I think it is an excellent one— 
that it be taken up tomorrow, I think there will be sufficient time. 

Mr. Gurney. If any of your assistants want any special informa- 
tion and could funnel it through Mr. Sweeney, we might be able to 
bring down statistics that might more thoroughly cover your ques- 
tions than if we had them thrown at us cold tomorrow, although I am 
sure that our staff here is pretty well informed as to the information 
you want and we could handle most of the questions. 

The CuarrmMan. They will be with you tomorrow ? 

Mr. Gurney. Yes, sir. 

Senator Scuorrren. I will ask the Chairman of the Civil Aeronau- 
tics Board tomorrow, and I might be able to give a list of some of the 
questions that I do want to ask with reference to the furnishing of 
some additional material which I would like to see incorporated into 
the record and have available for the final determination of our con- 
sideration here. 


The Cuatrman. You suggested you would introduce a supple- 
mental statement. 


Mr. Gurney. On changes in language that we might propose in the 
proposed bill S. 2647. 

The Cuarrman. That will be very helpful. 

Mr. Gurney. And we will be glad to work with your staff in work- 
ing out the proper amendments, 

The Cuarrman. Are there any more questions at this time? 

If not, we will meet tomorrow morning at 10 o’clock and we will 
stand adjourned at this time. , 

(Whereupon, at 12: 08 p. m., the hearing was recessed until 10 a. m. 
Wednesday, June 2, 1954.) 
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REVISION OF CIVIL AERONAUTICS ACT 


WEDNESDAY, JUNE 2, 1954 


Unirtep States SENATE, 
COMMITTEE ON IN'TERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 


The committee met at 10:03 a. m., pursuant to recess, in room G—-16 
in the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker (chairman), Schoeppel, Payne, and 
Monroney. 

Also present: Bertram O. Wissman, chief clerk, and Edward C. 
Sweeney, counsel. 

The Caamman. The committee will come to order. 

The Chairman of the Civil Aeronautics Board will conclude his 
testimony which he started yesterday. 


STATEMENT OF HON. CHAN GURNEY, CHAIRMAN, CIVIL 
AERONAUTICS BOARD—Resumed 


Mr. Gurney. I had just finished the discourse on the necessity for 
controlling the rates in foreign air transportation. 

There are some miscellaneous provisions in the McCarran bill, S. 
2647, that I would like to talk on just a little. 

In addition to the major topics discussed above, the Board notes 
with approval changes of a more minor nature which have been made 
in the economic provisions of the act. Thus the Board fully endorses 
the added flexibility given as to when a public hearing shall be held, 
the power to revoke a certificate of public convenience and necessity 
when the air carrier ceases to be a citizen of the United States, the 
power to require extensions of service, the issuance of a foreign air car- 
rier permit upon a showing that the air transportation requested is 
covered by an agreement between the United States and the govern- 
ment of the foreign country concerned, and that the airline has been 
designated by such country. 

The Board also endorses the clarification of the power of air carriers 
to extend credit, the revisions in the intercarrier relationship sections, 
and particularly the revision set forth in section 312, relating to the 
filing of agreements. The revision of this section, together with the 
clarification of the status of an intercarrier agreement after it has been 
disapproved by the agency is very helpful and is a highly desirable 
amendment. 

There are at least three important subjects which have not been 
dealt with specifically in S. 2647. The first of these relates to separa- 
tion of subsidy from mail compensation. The terms of the McCarran 
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bill carry forward the current law with no substantial change, and 
the recent amendments submitted include the basic provisions of Re. 
organization Plan 10 of 1953. 

In other words, the Authority, under the new bill, would be re. 
quired to fix a rate which included both compensation and subsidy 
elements, although each element would be separately stated. The 
Authority thereafter would pay that part of the rate which was found 
by it to be subsidy, and the Postmaster General would pay the com. 
pensatory element. While Reorganization Plan 10 and the adminis. 
trative separation of subsidy performed by the Board prior to the 
promulgation of plan 10 have been substantial steps forward in the 
handling of this perplexing question, in the Board’s view much 
still remains to be done. It is highly desirable, the Board believes, 
that there be a legislative separation of subsidy and that the matter 
of subsidy and rates for the transportation of mail be dealt with in 
separate categories and kept entirely apart. 

Originally, any mail payment made under this section was regarded 
as compensation to which the carrier was justifiably entitled. In view 
of the amount of attention which has been given in recent years to 
the separation of the subsidy element from the compensatory element, 
the Congress and the industry in general have become familiar with 
the fact that United States air carriers in some part are subsidized. 
However, the pendulum seems to be continuing in its swing, and it 
is now common for many people to think of any payments made to 
carriers for carrying the mail as a subsidization. This, obviously, is 
not so. 

The carriers perform a service for which they are entitled under 
the Constitution to be paid. It is the Board’s firm belief that this 
matter should be dealt with in any new legislation which the Congress 
enacts, and that the standard under which the rate for compensatory 
mail Parmeet is to be made should be clearly set forth. 

The Board believes that mail rates should be fixed after a quasi- 
judicial hearing in which all evidence of record can be evaluated. 

As I have tsated, S. 2647 carries forward without change the mail 
compensation and subsidy provisions of the current Civil Aeronautics 
Act. The Board believes that this legislative proposal offers a splen- 
did opportunity for this committee to examine the entire subsidy 
picture in the light of the current situation in the industry. 

Both the Board and other executive agencies of the Government 
have given this matter considerably study. Asa result.of this study, 
we have reached the following conclusions : 

(a) The purpose of subsidy was to help air carriers through the 
infant and developmental stage of their careers. Once a carrier has 
passed through the developmental stage and has reached economic 
self-sufficiency, it should cease to be eligible for subsidy even though 
it might again return to the “need” class. 

(By Carriers which are still in the developmental stage should be 
“weaned” as soon as it is possible to do so. Thus the local-service 
carriers particularly should be encouraged through every means in the 
Government’s power to develop their traffic resources to the point 
where they become self-sufficient. We believe that they should have 
a further reasonable time to do so, and if by the end of that period 
they have been unable to establish themselves on a self-sufficient basis, 
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subsidy support should be terminated in the absence of exceptional 
circumstances. 

The Cuatrman. What would be a reasonable time? 

Mr. Gurney. A matter of good judgment to see how they are com- 
ing, how fast they are progressing. It certainly could be expected 
that they have as muc h time as the trunklines have had. Possibly that 
long, but not more than 1 or 2 or 3 years. If they are showing prog- 
ress, more time than one obviously not in the running. 

The CuatrMan. That would show up in 3 or 4 years’ time? 

Mr. Gurney. Yes, sir. 

(c) There should be a provision in the legislation which permits the 
panel to limit the total subsidy payable in any one year, even if such 
amount were insufficient to satisfy the entire need. What we visualize 
is a provision inserted in the certificate of public convenience and ne- 
cessity which establishes the limit. While it, like other terms of a cer- 

tificate, could be amended, an amendment raising the subsidy limit 
could be adopted only upon proof that the public convenience and 
necessity required it, rather than merely upon a showing of need. 
In effect, such a provision would be only another aspect of what we 
have recommended with respect to the trunkline carriers which would 
be made permanently ineligible to receive subsidy. 

(d) The probability is that many of the foreign routes will con- 
tinue to require subsidy. This is because national interest considera- 
tions are paramount in most of the routes operated abroad. 

The second matter which is not covered adequately in S. 2647, in 
the Board’s opinion, is that of exemption power over foreign air car- 
riers. The current Civil Aeronautics Act contains no provision which 
permits the Board to exempt foreign air carriers from the control- 
ling-economic provisions of the act, as it does for United States car- 
riers. The Board believes that this is an embarrassing situation. 

While there is no need for an exemption power which completely 
parallels the broad powers currently possessed by the Board in respect 
of United States air carriers, there is a need to a narrower extent for 
this power in the foreign carrier field. 

We believe there should be a power to exempt and permit commer- 
cial operations in foreign aircraft of less than 12,500 pounds from 
the requirements of holding a foreign air-carrier permit. This re- 
lates mainly to transborder operations, and if United States air-taxi 
operators are to obtain the privilege of landing in Canada and Mex- 
ico and of transporting parties to regions in those countries, recipro- 
cal rights should be extended on occasion to the Canadians, without 
the necessity of forcing them to the expense, time, and effort of a full 
permit proceeding. 

In addition, it is highly desirable that the Authority be in a posi- 
tion to grant foreign air carriers holding a foreign air-carrier permit 
permission to deviate from their routes upon a suitable showing. Pos- 
sibly the power should not be as great as in the case of United States 
carriers, but it should be enough so as to permit occasional charter 
trips and other operations to points other than those to which the car- 
rier has been named. This again is only commonsense, since our own 
certificated air carriers may from time to time wish to make charter 
flights to points in foreign countries which have not been accorded 
them by those countries. 

The Cuarrman. Isthat done now? 
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Mr. Gurney. Yes, not to any great extent, but they do have that 
permit from our neighbor countries too. 

A third area in which this authorization should be extended is jy 
the case of applicants for a foreign air-carrier permit who have been 
designated pursuant to a bilateral agreement, pending the hearing on 
their applications. 

A third matter which is not dealt with in S. 2647 is the power to im- 
pose civil penalties for violations of the ec onomic provisions of the act 
and regulations issued thereunder. This is a lack which has been felt 
quite keenly by the Board in its administration of the Civil Aero- 
nautics Act of 1938, and is a matter on which the Board has sought 
corrective legislative action for a number of years. 

This committee, during the 82d session of Congress, considered 
legislation which the Board proposed, and submitted a favorable re- 
ort to the Senate thereon—Senate Report No. 1679, 82d Congress, on 
R"9 2213. The legislation is again before this committee in the form of 
an amendment to the present Civil Aeronautics Act which was intro- 
duced by you, Mr. Chairman, on January 20, 1954, namely, S. 2817. 

The purpose of the proposed amendment is to prov ide a statutory 
tool for the more effective enforcement of the provisions of title IV of 
the Civil Aeronautics Act and of the Board’s economic orders and 
regulations issued thereunder and under section 1002 (i) of the act. 
At the present time, violations of these provisions are subject to crimi 
nal prosecution under section 902 (a) of the act. This sanction is an 
effective deterrent in serious cases involving knowing and willful vio 
lations. 

With respect to many cases of minor infractions, violations of a 
less serious nature, and actions falling short of knowing and willful 
misconduct, the conventional criminal proceedings are either too dras- 
tic, too cumbersome, or altogether inappropriate. 

It is in acting upon these less serious but more numerous violations 
that the Board believes it could avail itself of the remedy of civil pen- 
alties in a constructive manner toward improving the enforcement 
program. 

The Board hopes that this legislation will again receive favorable 
consideration. 

Light civil penalties could be used effectively to discourage viola- 
tions which individually are so minor as not to justify the time and 
effort involved in a formal proceeding or court, action, but which, in 
their cumulative effect, hamper the exercise of the Board’s regulator) 
functions. In the majority of cases, the defendant can be expected 
to pay the civil penalty or agree to an ‘acceptable compromise of it, and 
the device would effectively serve its purpose. In the relatively few 
instances in which a refusal to compromise can be expected, court 
action would, of course still be necessary. 

The availability of the remendy of civil penalties would enable the 
Board to attack violations speedily and avoid situations such as have 
existed in the past where offenders have been able to persist in viola- 
tions during the time required to prosecute a formal proceeding or 
court action. Of course, the same limitation on their effectiveness, 
noted above with respect to cases in which there is a refusal to com- 
promise, would also apply here. 


Senator Scnorpret. Mr. Chairman, I would like to ask a question 
here if I might. 
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The CHairMAN. Yes, Senator Schoeppel. 

Senator ScHorpreL. How frequent are those violations ? 

Mr. Gurney. I will ask our General Counsel to answer in detail, 
but there are very infrequent violations; I can say that because I have 
not had very many of them to come to my attention since I have been 
on the Board. 

Can you enlarge on that, Mr. Nunneley ? 

Senator ScHorpret. I will not ask him to answer that. Were there 
very many of them or are they rather infrequent ? 

Mr. Gurney. Rather infrequent. 

The availability of the remedy of civil penalties would afford an 
adequate remedy as a substitute for criminal action except in serious 
cases where willful and knowing violations involving the necessary 
degree of criminal responsibility may be established. Moreover, the 
imposition of civil penalties would, in many cases, have a salutary 
effect comparable to that of criminal penalties without subjecting the 
offender to the serious stigma which follows imposition of criminal 
penalties. . 

Since the introduction by Senator McCarran of S. 2647, two addi- 
tional bills have been introduced relating to the economic jurisdiction 
of the Board. These two bills are S. 3409, which would amend sec- 
tion 404 of the Civil Aeronautics Act with respect to free and reduced 
rate transportation for persons or property for or on behalf of the 
Department of Defense, and S. 3426, which would amend section 406 
(b) of the Civil Aeronautics Act so as to permit the Board to fix mail 
rates by carrier divisions. 

The Board strongly opposes S. 3409. While the amendatory lan- 
guage is couched in terms of a permission to air carriers to provide 
free or reduced rate transportation, the fact is that through economic 
compulsion carriers would be forced to grant such rates. 

The Defense Department is one of the largest single users of air 
transportation in the United States today. Loss of Defense Depart- 
ment traffic would seriously affect many air carriers, particularly those 
operating in foreign air transportation. Competitive forces would 
undoubtedly bring about initial rate decreases by certain carriers 
which would have to be met by the others, and it would not be very 
long before the rates of practically all air carriers had been substan- 
tially cut. 

Not only would this practice involve an outright discrimination in 
favor of one branch of the Government over all other persons, but to 
i large degree it would not represent any saving to the Government 
as a whole. This is because much of the transportation expenditures 
by the Defense Department are in foreign air transportation, which 
is now subsidized. Each penny saved in the Defense Department 
would be at the expense of a penny of additional subsidy paid by the 

Joard. This is stithidy separation in reverse, and would inflate the 
pparent amount. of subsidy paid to United States carriers, which 
would make negotiation with foreign countries on capacity and rates 
even more difficult than it now is. 

Apart from the subsidized carriers, the effect of S. 3409 on the non- 
subsidized carriers would be extremely unfair. The situation is not 
comparable to the surface field where additional passengers and cargo 
may be loaded on trains or steamers at a very small additional per 
unit cost. With the limited space available on airplanes, even a small 
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block of reduced rate passengers could displace full fare paying pas 
sengers. The Board is therefore opposed to 8. 3409. 

5. 3426 poses an entirely different problem. 

As the committee is well aware, the Supreme Court has declared the 
former practice of the Board of fixing mail rates in foreign air-trans 
portation by divisions rather than on a systemwide basis as unav. 
thorized under the act. S. 3426 would amend the act so as to permit 
the Board to resume its former practice. 

The Board is in favor of this amendment since it believes that from 
the point of view of air carrier economics, its former practice was 
sound and in the best interests of air transportation. For these res 
sons we support 5. 3426. 

I would now like to discuss changes in overall policies. 

S. 2647 would make numerous changes in the statement of policy 
which governs the basic work of the Board at the present time. h 
many cases the reasons for the changes are not clear to the Board, and 
the results of such changes would be difficult to predict. 

In view of the fact that this presentation must, of necessity, be gen 
eral in nature, I will not attempt to deal with them on an individual 
basis. Generally speaking, however, the Board believes that the policy 
statement presently contained in the Civil Aeronautics Act adequately 
and properly sets forth the guidelines to be followed by a regulator) 
agency in the field of aviation. 

In the field of State-Federal relations, S. 2647 attempts to clarify 
the existing lines of demarcation between the State and Federal juris. 
dictions. The Board believes that this is a desirable purpose, if the 
Civil Aeronautics Act is to be wholly revised. Here again is an area, 
however, where the Board is not entirely clear as to the effect of the 
proposed additions to and changes in current policies. 

The Board’s view as to the proper sphere of action in aeronautical 
matters of the Federal and State governments is, briefly, as follows: 

(az) In respect of safety regulation, Federal jurisdiction must be 
exclusive. The possibility of conflicting regulations governing flight 
of aircraft is too dangerous a possibility to tolerate. The States, how 
ever, should have full authority to punish crimes committed by air 
craft to persons on the surface. 

(6) With respect to economic controls, there should be full eco 
nomic jurisdiction over interstate air carriers, including control ove! 
the rates, fares, charges, and practices of such carriers on intrastate 
seoments. The economic control of carriers whose operations do not 
extend beyond the borders of a single State and which do not other- 
wise participate in interstate commerce should, however, be left to the 
States to regulate. 

The CHarrmMan. That would be a very narrow field, wouldn’t it ? 

Mr. Gurney. That is right. In California, it is a rather large busi 
ness. Geographically, it is rather nice for an intrastate operator to 
operate in. 

Mr. Chairman, I regret that my presentation has been a fairly 
lengthy one. It has, of course, only skimmed the surface of some of 
the more important aspects of the McCarran bill. In summary, the 
Board’s position on this proposed legislation is that the Civil Aero- 
nautics Act of 1938 does not need to be rewritten. The organizational 
changes proposed in S. 2647 are not believed desirable in the Board's 
opinion, and many of the refinements in drafting contained in the 





iy pas 


rec the 


“ tTans- 
» uNnan- 
permit 


t trom 
Ce Was 


Se rea 


policy 
le. In 
rd, and 


9 Pen 
vidual 
policy 
juately 
latory 


clarify 
| juris- 

if t} e 
n area, 


of the 


uutical 
yllows: 
ust be 
flight 


. how- 
yy alr 


1] CCO 
»] over 
rastate 
do not 
other- 
to the 


it ? 
e busi 
itor to 


fairly 
me of 
y, the 
Aero- 
tional 
gard’s 
in the 


REVISION OF CIVIL AERONAUTICS ACT 713 


bill are not believed sufficiently necessary to require a full revision of 
the legislation. 

With respect to the substantive changes, many of the proposals in 
the bill are essentially good. On these the Board would desire to make 
more detailed comments and lend whatever further aid it can to the 
committee in its consideration of this legislation. 

The CuatrrMAn. Thank you very much, Mr. Chairman, I think it is 
an excellent review of the problem and the proposed bill. We cer- 
tainly want to express our appreciation to you for the time you have 
given on it and the help you have given to this committee and to 
our staff. 

Mr. Gurney. May I inquire about an inquiry you sent down, Mr. 
Chairman ? 

The CHAIRMAN. Yes. 

Mr. Gurney. You sent a letter down on April 24 concerning the 
stability, character, and attitude of the certificated air carriers of the 
United States toward Federal regulation. We have prepared a reply 
to that inquiry. I believe it is good information. It is four pages in 
length. 

The CuatrrMan. We will make it a part of the record as well as the 
extensive background material you prepared on February 19, 1954, 
for our aviation subcommittee. 

Mr. Gurney. Your assistant has gone over that carefully and I am 
cure Mr. Sweeney would agree it should be a matter for the record. 

The CuarrMan. At this time, yes, supplementing your testimony. 

(Letter, June 1, 1954, from Civil Aeronautics Board, and back- 
ground material follows :) 


Crvit AERONAUTICS BoaRp, 
Washington 25, June 1, 1954. 
Hon. Joun. W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


Deak SENATOR BricKeER: This is in response to your letter of April 24, 1954, 
concerning the stability, character, and attitude of the certificated air carriers of 
the United States toward Federal regulation. In this letter and in the material 
enclosed herewith we have endeavored to comply with your request to furnish 
you with information bearing upon the subjects mentioned in your letter. 

In general, the Board believes that the country should be extremely proud of 
the certificated air carriers and of the record of accomplishment which they have 
achieved over the past 16 years. As a group, we believe that they have demon- 
strated sound organization, stability in management policies, and dependability 
in the service which they offer to the public; that in the larg’: percentage of cases 
air carrier managements have displayed those attributes of character, initiative, 
and dedication to serve the public which are expected of common carriers in the 
United States. 

With respect to the attitude of the certificated carriers toward Federal regula- 
tion, there is no doubt that the large majority fully accept the regulatory stand- 
ards laid down in the Civil Aeronautics Act of 1938 as the y roper measure of their 
responsibility to the public. There is obviously some diference of opinion be- 
tween the carriers and the Board and between the indiv‘dual carriers as to the 
extent, manner, and details of Federal regulations. However, the Board has seen 
no indication on the part of any certificated carrier of an intent to engage in wide- 
spread violations of the act or of the Board’s orders and regulations, or otherwise 
to flout Federal authority. 

During the past 16 years there have been some instances on the part of certifi- 
cated air carriers of intentional and willful violations of the Board’s regulations 
or of the provisions of the act. Most of these, however, have been relatively minor, 
and do not indicate any wholesale disregard for law, although they are by no 
means to be condoned. In this connection the Board refers to its letter to the 
President of the Senate, dated November 24, 1953, recommending enactment of a 
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bill to amend the Civil Aeronautics Act of 1938, as amended, so as to authorin 
the imposition of civil penalties in certain cases. This proposal is the same ag 
that embodied in 8. 2213 of the 82d Congress, as reported by Senator Johnson of 
Colorado. The Board continues to endorse this legislation as being highly desir. 
able as an enforcement weapon. It is believed that the availability of the ciyj 
penalty, sanction should operate as a strong deterrent to a repetition of most of 
the infractions which have taken place to date. 

Pursuant to the request contained in the second paragraph of your letter, ws 
are enclosing herewith a summary of formal enforcement proceedings which 
are currently pending against both certificated carriers and the large irregular 
carriers. (The summary is inserted in these hearings, infra, p. 787.) The coy. 
ering memorandum therein summarizes the issues in each case and describes 
the status of each proceeding. In addition, we are enclosing for your informa. 
tion a copy of the original complaint in each case listed. 

The third paragraph of your letter voices concern over the situation reported 
in Aviation Week on March 15, 1954, relative to reports of internal dissension jy 
Northwest Airlines, and of the possibility that similar dissension may exist jy 
other air carriers, both trunkline and local service. The Board regrets that it js 
not able to furnish additional details with respect to reports of this nature which 
may appear from time to time in trade publications and other news sources 
While the Board does occasionally receive information indicating that disputes 
occur involving air carrier management and air carrier personnel problems, the 
Board’s concern is primarily with the practical effects which such disputes or 
any other activity on the part of management may have upon the maintenance 
and cost of air transportation under the standards of the Civil Aeronautics Act 
Unless safety, adequacy of service to the public, or the cost of performing such 
service are affected by internal disputes, the latter, in ordinary circumstances, 
are left to managament to resolve. 

The activities of the Board, therefore, are more directly concerned with the 
review of airline operations and costs under the statutory standard of honest, 
efficient and economical management rather than an inquiry into the details of 
conflict or dissension within airline companies. Such review goes on continually 
through routine reporting and auditing procedures and in many types of formal 
and informal proceedings, including, for example, rate, new route and compliance 
cases. To illustrate, reference may be made to the following situations in which 
the Board has dealt directly with management activity. 

In a renewal proceeding involving Lake Central Airlines, Inc., the local sery- 
ice carrier serving principally the Ohio, Indiana and Illinois areas, the Board 
found that violations of the act demonstrated a distinct lack of fitness, willing. 
ness, and ability to perform air transportation services. In this case the Board 
renewed the carrier’s certificate only after a voting trust agreement had been ex- 
ecuted which brought new management into the company pending divestiture of 
stock ownership by the existing controlling interests. While the carrier here 
concerned has experienced, and continues to experience, certain financial prob- 
lems, there is no evidence available to the Board that these problems are due 
to any management conflicts or dissension. 

Reference may also be made to the enforcement proceeding instituted some 2 
years ago involving Colonial Airlines, Inc., and certain of its officers. This pro- 
ceeding, which was in substantial part an inquiry to determine whether the man- 
agement of that carrier was honest, economical and efficient, was terminated by 
the Board through the issuance of a cease and desist order against the carrier 
and two of its officers. The Board, however, knows of no problem of the type 
to which you refer which may be associated with this carrier today. 

While the case of Pan American-Grace Airways, Inc. (Panagra) is not of the 
type which you apparently have in mind, it may be cited as an example (the only 
one known to exist) of a situation where the potentiality of management con- 
flict is ever present due to the equal sharing of ownership by its two parent com- 
panies, Pan American Airways and W. R. Grace & Co. Although the routine 
affairs of this carrier are conducted under a management agreement, a definite 
deadlock respecting other phases of this carrier’s business results from the equal 
division of ownership and membership on the board of directors of Panagra. 
The Civil Aeronautics Board has throughout the years fully recognized the ut- 
healthy condition thus created in this carrier, which was entitled to receive and 
was granted its certificate under the “grandfather” provisions of the Civil Aero- 
nauties Act. As you are no doubt aware, suit has been instituted by the Attor- 
ney General which, among other things, seeks divestiture of all Pan America? 
and Grace interests in control of Panagra. In addition, the Civil Aeronautics 
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oard has deferred action in certain interchange and other service proposals in 
the Latin American area so that the parties may have opportunity to work out 
an agreement on a Civil Aeronautics Board proposal for combining Panagra and 
Braniff Airways’ Latin American operations under a single independent carrier 
free from control of either Pan American or W. R. Grace. : 

In your letter of April 24, you also requested a summary and review of the 
matter of air service by American carriers to Mexico. In accordance with the 
request contained in your letter of May 13, 1954, this material is being forwarded 
to you under separate cover. 

In paragraph 4 of your letter you requested a copy of the examiner's report 
and the Board’s decision in the Eastern-Colonial and the National-Colonial ac- 
quisition proceeding, together wifh the correspondence of the Board with the 
president in this proceeding. Copies of the examiner’s report and the Board’s 
final decision are enclosed. Thesejare the only documents in relation to this mat- 
ter which have been made public} The other documents to which you refer are 
communications between the Board and the Executive, and as of this time the 
Board is advised that it does njt have permission to submit this material in 
response to your request. 

Sincerely yours, 
CHAN GuRNEY, Chairman. 


STATEMENT OF THE CHAI]}MAN, CIVIL AERONAUTICS BOARD, BE- 
FORE THE SUBCOMMITTHE ON AVIATION, SENATE INTERSTATE 


AND FOREIGN COMMERCE POMMITTER, FEBRUARY 19, 1954 
i 
I. ORGANIZATION ; Sraypine AND APPROPRIATION FOR “S & E” 


! ORGANIZATION 
j 


The Civil Aeronautics Boarg is composed of five members appointed for 
staggered 6-year terms by the President with the confirmation of the Senate. 
The President annually designafes one member of the Board to serve as Chair- 
man and another to serve as Vic-yChairman. 

The Chairman of the Board, ¢n addition to his duties as a member, serves as 
presiding officer at meetings of fhe Board, determines the order in which day-to- 
day matters will receive the atifention of the Board, and by virtue of his role as 
Chairman acts as spokesman of the Board before committees of Congress. 

Pursuant to Reorganization Plan No. 13 of 1950, which became effective June 
80, 1950, the executive and administrative functions of the Board were trans- 
ferred to the Chairman with the provision that the Chairman in exercising his 
functions shall be governed by general policies of the Board and that the ap 
pointment by the Chairman of the heads of major administrative units shall be 
subject to the Board’s approval; In addition there was reserved to the Board its 
functions with respect to reviying budget estimates and with respect to deter 
mining upon the distribution of appropriated funds accorded to major programs 
and purposes. : 

The Executive Director, actihg for, and under general delegation of authority 
from, the Chairman and the Bqard, serves as General Manager of the Board with 
responsibility for planning, supervising and coordinating the activities of the 
staff. 

The organization of the Bodrd at the present time, consists of the following 
offices and bureaus (in additiqn to the offices of the individual members) : 


Bureau of Hearing Exarhiners 

Bureau of Air Operatior|s 

Bureau of Safety Regul4tion 

Bureau of Safety Investigation 

Office of General Counsel. 

Office of Compliance i 

Office of Carrier Accounts and Statistics 
Office of Public Information 

Office of Administratiot. 


The Bureau of Hearing Examiners under the direction of the Chief Examiner 
is responsible for the conduc; of hearings in connection with the disposition of 
the Board’s formal proceedings. These include economic proceedings arising 
under title IV of the act and involving questions of routes, carrier relationships 
(including mergers, acquisitions, and agreements for the interchange of equip- 
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ment), rates (both commercial and mail), and proceedings involving the enforce. 
ment of the Board’s economic regulations. Also included are safety enforcement 
proceedings under title VI of the act, involving the suspension or revocution of 
various types of safety certificates such as airman certificates, airworthiness 
certificates, and air carrier operating certificates. 

The Bureau of Air Operations is responsible for the preparation and irterpre- 
tation of economic data and is charged with the presentation of evidence before 
the examiners of the Board and the Board itself in formal proceedings (other 
than enforcement and safety proceedings) when the interests of the adversary 
parties cannot be expected to produce a full public record. In matters not involy- 
ing public notice and hearings, the Bureau of Air Operations makes recommenda- 
tions to the Board, or where authority has been delegated, takes action pursuant 
to established policies of the Board. The Bureau’s work embraces the field of 
routes, mail rates, passenger and property rates, tariff rules and practices, car- 
riers’ business relations (such as pooling and other agreements, interlocking 
directorates and unfair methods of competition), and international civil uviation 
matters of an economic nature. 

The Bureau of Safety Regulation is responsible for analyzing the need for 
and developing technical findings and recommendations governing the formula- 
tion and revision of safety rules in the form of civil air regulations designed to 
promote safety in civil aeronautics, and for participating in the development of 
United States positions on international standards under consideration by the 
International Civil Aviation Organization. 

The Bureau of Safety Investigation is responsible for activities relating to 
investigation and analysis of aircraft accidents and potential aeronautical 
hazards. These include field investigation of aircraft accidents, public hearings 
on major accidents and the preparation of reports for Board adoption assigning 
the probable cause of such accidents. 

The General Counsel is the chief legal officer of the Board, and as such advises 
the Board and its staff with respect to the legal aspects of all phases of the 
Board’s work. His office is also responsible for the preparation of Board-opinions 
and/or orders stating the Board’s decisions in formal proceedings and, in con- 
junction with the Department of Justice, for all litigation to which the Board 
is a party or in which it is interested. In addition, he frequently represents the 
Board in dealings with Congress, other departments, the airlines, and others. 

The Office of Compliance is responsible for the enforcement of the economic 
regulatory provisions of the act. It conducts investigations of alleged violations 
of the act and the Board’s economic regulations. It presents before the Board 
and its examiners the Government’s case in formal economic enforcement pro- 
ceedings and prosecutes, in the proper courts, all civil and criminal actions for 
economic enforcement in collaboration with United States attorneys’ offives 

The Office of Public Information serves as the primary channel through which 
general inquiries from the public or press are handled and prepares genera! in- 
formation material for public release concerning the operations of the Board. 

The Office of Carrier Accounts and Statistics is responsible for providing advice 
and assistance to the Board members and to the staff on accounting and sta- 
tistical matters. It makes recommendations to the Board with respect to uni- 
form accounting and reporting requirements, administers the uniform system 
of accounts, audits carriers’ accounts and records to insure validity of findings 
and conclusions based on carriers’ financial and operational statistics, and pre- 
pares analyses of the reported data to meet the needs of the Board in rulemaking 
proceedings or in acting on individual applications and petitions. 

The Office of Administration is responsible for the performance of administra- 
tive and service functions for the entire Board as required by law or regulations 
or as an essential adjunct to the accomplishment of work performed in other 
areas. These functions include budget and fiscal services, management services, 
personnel administration, recording and certification of Board action, repro- 
duction and distribution, and communications and supply. The office maintains 
formal books of account and subsidiary records with respect to appropriations, 
including amounts made available for subsidy, and disburses subsidy payments 
to air carriers monthly. 

STAFFING 


For the period covered by the 5 fiscal years 1948 through 1952, the Board’s 
average employment was 611, with a high point of 661 reached during 149. In 
the fiscal year 1953, average employment was 574; in the current year it is esti- 
mated to be 550. For 1955, and even after providing for disbursement and audit 
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of subsidy payments on a full year basis, which involves 11 positions, the esti- 
mates project only 545. 
APPROPRIATION 


The Board’s appropriation for 1953 for salaries and expenses was in the total 
amount of $3,800,000. For the fiscal year 1954, an amount totaling $3,777,000 has 
been made available and consists of an initial appropriation of $3,750,000 together 
with $27,000 transferred to the Board pursuant to Reorganization Plan No. 10 
of 1953. Within this total there is being absorbed new or increased costs totaling 
approximately $60,000. The budget estimates for 1955, also in the total amount 
of $3,777,000, represent no increase over the total available to the Board during 
the current fiscal year and will again necessitate absorption of further additional 
costs during 1955 totaling approximately $69,000. 


II. REORGANIZATION PLAN No. 10 oF 1953 


Formal separation of the service and subsidy elements of airmail pay was 
effected by Reorganization Plan No. 10 of 1953, which became law August 1, 1953. 
Under that plan, effective October 1, 1953, the Postmaster General is responsible 
for payment only of service mail pay at rates established by the Board and the 
Board is responsible for payment, out of appropriations to be made for that pur- 
pose, of the subsidy element. Pursuant to this plan, the Board established on 
September 16, 1953, the service rates for payment by the Postmaster General, 
and has earried out the function of payment of the subsidy effective October 
1, 1953. 

The estimate of the appropriation required for payment of subsidy mail pay 
for the fiseal year 1955 is based directly upon the data and assumptions shown 
in the administrative subsidy separation report of September 1953. That report 
reflects the total amount of subsidy estimated as a result of air carrier operations 
during 1955 to be $80,252,000. 

However, the proposed appropriation language for 1955 contemplates an 
appropriation of the continuing or “no year” type and on an “expenditure” rather 
than an “obligation” basis. Under present procedures, carriers submit their 
claims monthly and following the close of the month to which the claim relates. 
Thus, of the total amount attributable to operations during 1955, only 1%o, 
approximately, of the total will actually be disbursed and the appropriation esti- 
mate has accordingly been reduced to $73,000,000. The unexpended amount due 
the carriers for operations during 1954 will be provided from the funds trans- 
ferred to the Board from the Post Office Department during the current year. 

The Board estimates that its costs, on a full-year basis for the disbursement 
and audit of the carriers’ claims, will be $63,700, a conservative figure represent- 
ing less than one-tenth of 1 percent of the amount to be disbursed. Of this total, 
$31,700 is identified with claim verification and disbursing from the Washington 
office and $32,000 represents the field audit phase of the program. However, 
only $27,000 was transferred to the Board from the Post Office Department to 
handle these functions during 1954. As a consequence, the field audit phase of 
the work must be substantially deferred during the balance of this year with pro- 
vision therefor in 1955 being made by a reduction in resources available for other 
activities. 

Aside from the disbursement and audit functions, and although the extent 
is impossible to accurately forecast at this time, plan No. 10 will unquestionably 
result in a substantial increase in workload. The carriers will have an incen- 
tive to claim an increase in that portion of the total due them which is allocable 
to service pay. Even more significant, from a workload standpoint, the Post 
Office Department will have a definite incentive to decrease its total liability 
for service pay, perhaps without necessarily challenging the total paid the 
subsidy carriers, or by other means. 

However, despite the fact that it will require a greater expenditure of man- 
power on the part of the Board, it is believed that plan No. 10 will ultimately 


result, directly or indirectly, in an overall reduction in the total outlay of 
Federal funds. 


IIT. IrREGuLAR AtrrR CARRIERS 


In order to understand the problem facing the Board in its regulation of 
irregular air carriers it is necessary to look briefly at the historical background of 
the irregular air-carrier industry. Fom its beginning in 1938, the Board recog- 
nized that there was a group of carriers which, although engaging in air transpor- 
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tation as common carriers, and, therefore, subject to the economic regulatory 
provisions of the act, conducted their business in such a way that they could 
not comply in any substantial measure with those provisions and continue to 
operate. During the prewar period these carriers furnished a call-and-demand- 
type air service operating generally from a fixed base and flying where and 
when requested without regard to schedule. For the most part they operated 
small non-transport-type aircraft and their air-transportation services were only 
incidental to other aviation activities in which they were engaged, such as flight 
training, the operation of airports, and the sale and service of aircraft and 
accessories. 

While in 1938 the operations of these carriers were of limited economic sig- 
nificance, insofar as the air-transportation system of the country as a whole 
was concerned, their very existence indicated a need that could not be’satisfied 
by the scheduled air carriers. It was also clear that their operations were of 
such a limited extent and were conducted under such unusual circumstances 
that compliance with the provisions of title IV of the act would have been 
unduly burdensome on them. Under those circumstances the Board, acting pur- 
suant to its authority under section 416 (b) of the act, in 1938 issued its so-called 
nonscheduled regulation. That regulation exempted from Virtually all of the 
economic provisions of title 1V of the act all air carriers that did not engage 
in scheduled operations. It should be emphasized that at no time did the Board 
find there was a need for an exemption to permit scheduled operations by these 
carriers and the original exemption expressly prohibited scheduled operations. 
Specifically, that regulation provided that an operation would be deemed to 
be scheduled and therefore not authorized under the exemption if (1) it in- 
volved the flight of one or more airplanes from a takeoff point in one State (or 
Territorial possession of the United States) to a landing in ancther State, Terri- 
tory, or possession or in a foreign nation, and (2) if the air carrier held out 
to the public by advertisement or otherwise that it would operate one or more 
airplanes between such points with regularity or with a reasonable ‘degree of 
regularity, and (3) if the carrier permitted it to be generally understood that 
on such flights, and for compensation or hire, it would accept for transportation 
between such points such members of.the public as might apply therefor or 
such express or other property as the public might offer. Although certain 
changes have been made in the blanket exemption since its original adoption, 
the limitation on the operation of regular and frequent flights between any two 
pairs of points has remained substantially unchanged. 

During the prewar period, the operations of the carriers conducting services 
pursuant to the exemption posed no real regulatory problem since they were 
essentially supplemental to, rather than competitive with, the services of the air 
carriers operating scheduled services pursuant to certificates of public con- 
venience and necessity issued by the Board in accordance with the standards 
set forth by Congress in the Civil Aeronautics Act. However, following the 
close of World War II the character of the so-called nonscheduled industry 
changed greatly, Unlike the nonscheduied carriers that had operated prior to 
the war, many of the nonscheduled carriers of the postwar era relied entirely 
upon revenue obtained from the carriage of persons and property and did not 
engage in the other aviation activities which had generally been conducted by 
fixed base operators. The operations of many of these new companies also 
showed increasing regularity of flight between fixed points that rapidly reached 
a stage where they could not under any reasonable interpretation of the term 
be called nonscheduled operations. Moreover, many of the postwar carriers 
operating under the regulation concentrated on the major long-haul and lucrative 
traffic market between such points as New York and Los Angeles and New York 
and Miami. 

These rapid changes in the nature of the irregular air carrier industry have 
posed a number of important and difficult problems in the postwar years. The 
basic question, of course, was that of the impact that these greatly expanded 
operations by carriers not holding certificates of public convenience and neces- 
sity would have on the sound development of the air-transportation system of 
the country as a whole. It seems obvious that the certificated air carriers have 
been and must continue to be the backbone of the Nation’s air-transportation 
system. It is they who are required to serve all of their certificated points, the 
lucrative as well as the nonprofitable ones, and to give adequate service to those 
points. They may not serve, except on a charter basis, points to which they are 
not certificated and they may not suspend or abandon service without first ob- 
taining approval by the Board based upon finding that such action will be 2 
furtherance of the objectives of the Civil Aeronautics Act. 
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From its inception, the Civil Aeronautics Board in considering the authoriza- 
tion of new services has endeavored to do so adjust the certificated route network 
as to insure that there would develop a system of strong and financially sta- 
ble companies, able to compete effectively and to move steadily toward eco- 
nomic self-sufficiency without the need for Government financial support in 
the form of subsidy. In contrast to the certificated carriers, the irregular car- 
riers are not confined to fixed routes but may suspend, shift, or diminish their 
operations as they choose. Furthermore, the irregular carriers are relieved 
from any requirement that they render adequate service. The fundamental 
question, therefore, was whether the operation of extensive route-type service 
between major traffic points (already receiving competitive service from pre- 
viously certificated carriers) by a large group of additional companies with the 
very broad and unrestricted privileges referred to would be in furtherance of 
the objectives and the policies of the Civil Aeronautics Act and would be in 
the public interest. 

A second problem was whether, even if it could be assumed that some relaxa- 
tion of the restriction on regular and frequent service by the noncertificated cur- 
riers should be granted, these carriers should be permitted pending a determina- 
tion of that question to operate in open defiance of the limitations then contained 
in the Board’s regulation. 

In order to cope with these problems the Board in the years since the close 
of World War II has taken a number of actions. Without attempting to outline 
those actions in detail a few of them may be mentioned. In 1946 and 1947 the 
Board, following its investigation of nonscheduled air service, made a number 
of changes in the regulation. Although the changes increased the degree of 
regulation with respect to such matters as tariffs, intercarrier agreements and 
relations, reporting requirements, etc., none of them affected substantially the 
limitation against regular and frequent service. Thereafter, in 1949 the Board 
rescinded the blanket exemption to irregular carriers but provided that any 
large irregular carrier which by a specified date filed an application for an 
individual exemption could continue operations under the limitations of the 
regulation until its application for individual exemption was disposed of. Ful- 
lowing this ‘the Board in 1950 issued an opinion setting forth the policies that 
would guide it in disposing of the applications for individual exemptions. In 
brief, the Bpard’s policy there set forth was that the applications of irregular 
carriers that had been conducting route-type services would be denied; that 
exemptions jwould be granted to those carriers which in the past had beea 
furnishing tiruly irregular services; and that the applications of those carriers 
which, althcugh holding valid letters of registration, had not conducted in the 
preceding y*ar any operations pursuant to their authority would be denied. 
The Board eontinued to process the various individual exemption applications 
on file with it until September 21, 1951. By that time 17 applications had been 
granted by fhe Board; 18 applications of nonoperating carriers had been finally 
denied ; theloperating authority of 16 other carriers had terminated for various 
reasons, incguding surrender of authorization, revocation or denial for violation, 
death of th owner, and merger; and the remaining 46 applications were being 
processed. 

On that Gate the Board issued an order instituting a general investigation of 
air servicegy by large irregular carriers and irregular transport carriers that 
was directefl to all matters related to and concerning air transportation con- 
ducted by them, including an inquiry into the issue of whether there is a need 
for air trahisportation services by irregular carriers “in addition to and sup- 
plemental @) services performed by the carriers holding certificates of public 
convenience and necessity.” Simultaneously, the Board issued a press release in 
which it pdinted out that it had reviewed its enforcement policy with respect 
to the irreg{lar carriers and had concluded that it could not condone violations of 
the act or f1e Board’s regulations pending disposition of the proceedings in the 
general inv,'stigation. The Board stated that it would proceed with enforcement 
of the exist, ng requirements in the usual manner; that is (1) by giving violators 
warning ard an opportunity to achieve voluntary compliance with the act, or 
(2) by applying to the United States district courts for injunctions, or (3) 
by issuing cease and desist orders, or (4) by revocation, or (5) by a combination 
of these remedies. That policy has been adhered to. 

The irregular air carrier investigation is probably the largest proceeding ever 
instituted by the Board and originally encompassed 221 applications plus an 
additional 27 intervenors. Hearings have not yet been completed despite the 
fact that the first prehearing conference was held about a month after the 
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proceeding was instituted and that the hearings have been pushed constantly 
by the examiners assigned to the proceeding. In an effort to expedite decision 
in that case the Board recently decided that it would conclude the hearings on 
the question of whether there was a need for irregular carriers and, if so, of the 
terms and conditions under which they should be authorized, and that it would 
not proceed with that portion of the case dealing with the fitness and abilit) 
of the various applicants until after it had reached its policy decision on the 
first and basic question. In the opinion of the Board this change in procedure 
will both materially hasten a final decision in the investigation and will present 
the separate but related issues in a manner that will be most conducive to 
analyzing those issues and reaching a proper decision. 

It would be improper for the Board at this time to speculate on what the out- 
come of that investigation may be. However, it is the Board’s belief and its 
hope that on the basis of the record adduced in the investigation it will be able 
to reach a sound decision on what the future role of the irregular carriers should 
be and what place they should occupy in our air transportation system. it 
should be pointed out that although the issues in that proceeding are specifically 
limited to the need for services that are in addition to and supplemental to the 
certificated services, the parties are being given an opportunity to urge any type 
of operation they see fit that will not be merely duplicative of the services per- 
formed pursuant to certificates of public convenience and necessity. 

Estimates based on available statistics indicate that during the calendar year 
1953 the large irregular carriers in all of their operations flew approximate!y 
1,270 million revenue passenger-miles. This amounted to 6.1 percent of the total 
of 20,841,700,000 passenger-miles flown by the irregular air carriers and the cer- 
tificated air carriers combined in all of their services. Of the passenger-miles 
generated by the irregular air carriers, approximately 444 million were accounte 
for by flights for the military services pursuant to a special exemption issued 
by the Board in March of 1951 authorizing the carriers to conduct flights on 
behalf of the Military Establishment without regard to regularity and frequenc) 
and in the transportation of uniformed military personnel to pool certain of 
their operations. 


IV. Loca Service SUBSIDY AND INTERNATIONAL ATR CARRIER SUBSIDY 
INTRODUCTION 


The Civil Aeronautics Act of 1938, as amended, requires the Civil Aeronautics 
Board to establish the fair and reasonable rates of compensation for the carriage 
of United States mail by United States air carriers certificated to engage in that 
form of transportation. 

The mail payments received by subsidy carriers are composed of two elements: 
payment for transportation of the mail, which is known as service mail pay; and 
the difference between this amount and the total operating requirement of the 
carrier, which is subsidy. 

The provision of subsidy has four basic objectives. One is to insure a trans- 
portation system adequate to meet the demands of the Post Office Department 
for the carriage of mail. 

The second objective of subsidy is to maintain and develop the domestic and 
foreign commerce of the United States through increasing movement by air of per- 
sons and property. 

The third is to assist directly in the national defense by maintenance of and 
familiarization with routes in strategic sections of the world and insuring a ready 
reserve of equipment and trained airline personnel which can be utilized at a 
moment’s notice in time of national emergency or war for direct military and sup- 
porting civilian activities. 

The fourth basic objective is to assist portions of the airline industry through 
the developmental stage, in which they could not survive without subsidy, so that 
ultimately the industry as a whole will be financially self-sustaining and will no 
longer require assistance in the form of subsidy. 

All this has not been without cost to the Government; there is no denying the 
fact. Indeed, it was contemplated by the act that this would be so. It is not fea- 
sible to identify the cost precisely nor is it practicable to assign a dollar value to 
the greatest air transportation system in the world and its contribution to the 
national economy and the national defense. But viewed from any aspect, it must 
be conceded that enormous strides have been made since 1938 toward the de- 
velopment, to quote the language of the act, “of an air transportation system prop- 
erly adapted to the present and future needs of the foreign and domestic com- 


aa i a El i a al Me 2 








Stantly 
lecision 
ings on 
, Of the 
T Would 
ability 
on the 
cedure 
present 
cive to 
the out- 
and its 
be able 
| Should 
em. It 
tifically 
1 to the 
ny type 
ces per- 


ar year 
imately 
he total 
the cer- 
ar-miles 
counted 
1 issued 
ghts on 
pquency 
‘tain of 


nautics 
arriage 
in that 


sments : 
ay; and 
t of the 


a trans- 
artment 


stic and 
t of per- 


of and 
a ready 
ed at a 
ind sup- 


through 
so that 
will no 


ying the 
not fea- 
value to 
n to the 
it must 
the de- 
m prop- 
tic com- 


















































in lili ils cil, inh’ calbdgil 


5s SSS bell ate, Sai NAN MEE IP TNOUS itchiness Wai Slane Topas 





REVISION OF CIVIL AERONAUTICS ACT 721 






merce of the United States, the postal service, and of the national defense.” 
This bas been made possible in significant measure through the Board’s admin- 
istration of the subsidy provisions of the act. 

The extent to which this objective is being realized may be illustrated by the 
fact that of the 13 domestic trunklines in operation currently—and these are 
the carriers in the most advanced stage of development—only 8 are receiving any 
subsidy. The 10 nonsubsidized domestic trunklines transport more than 97 per- 
cent of the total domestic United States airmail. The subsidy for the entire 
domestic trunkline network is estimated at approximately $3,500,000 in fiscal 
1955 as compared with close to $19 million in fiscal 1951. 


I. LOCAL SERVICE CARRIERS’ SUBSIDY 


There are currently in operation 14 local service carriers. The estimated 1955 
subsidy requirement for this group is $23,841,000. The following tabulation 
shows the comparable figures for the previous 4 fiscal years: 


Fiscal year: 


an AOE St Bete ial i et ae $17, 057, 000 
; hae all An Mahala tS SRE ORS TS LT SOMES, EP 18, 938, 000 
A i ll ll RITES TOOL IE TE 21, 952, 000 
cael ls eR CIOS SELL AE Ae MER TE PE, 23, 895, 000 


The level of subsidy mail payments for this group of carriers for fiscal 1955 is 
controlled in large part by the relatively high costs of labor and materials as 
well as by the volume of services provided to the 357 communities which they 
serve and to 180 of which they provide the only regularly scheduled air service. 
While the commercial revenues of these carriers have shown a substantial and 
steady growth (from $3,489,000 in 1948 to $23,496,000 in 1953) because of their 
relatively small size and lower passenger load factors than the trunklines their 
costs have generally increased at a greater pace than have revenues from com- 
mercial sources. In other words, these carriers have not been in a position to 
absorb the inflationary costs experienced over the past several years. The 
amount of subsidy required in future years by this group of carriers will depend 
in large part upon (1) their ability to increase their revenues from commercial 
sources, (2) the behavior of costs, and (3) the development of an aircraft type 
to replace the DC-3, which will be economical in, and more suitable for the 
needs of, local air carrier service. 

Solution to the problem lies in, first, short-term actions by the Board or the 
carriers or both, in order to reduce the carriers’ expenses or increase their reve- 
nues from present services ; and, second, longer term actions by the Board toward 
improved and more profitable route structure of the local service carriers. 

In current renewal proceedings the Board will examine results at each station 
served and will decide whether or not the public benefit is sufficient to warrant 
the support required. In addition, the Board’s staff has completed a detailed 
analysis of loss stations, and the Board has requested the carriers to make im- 
mediate application for authority to suspend service at such loss stations and 
over loss segments. 

The Board is giving increased attention to the dollar benefits to be derived 
from authorizing the local service carriers to skip-stop service at certain low- 
traffic communities in order to reduce the expense and to increase traffic and 
revenues from other communities along the route which would benefit from 
faster service to major terminals. 

Also under active consideration are means by which carrier management can 
decrease its costs in certain areas, particularly in general and administrative 
expenses and in maintenance of aircraft. The Board is actively encouraging the 
carriers to combine and centralize their purchase contracts, such as for fuel and 
oil, overhaul of aircraft, and negotiation with manufacturers for spare parts 
contracts. The Board is also actively encouraging the carriers to jointly operate, 
at individual cities, facilities such as ramp, maintenance, and service. 

In reviewing the route structure of the local service carriers the Board will 
aim at not only authorizing services whose revenue potential is strong, but 
at increased participation of the carriers in known short-haul markets of high 
density and in the long-haul markets generated by major terminal cities. 

J The Board during the past 3 years has considered trunkline suspensions at 
‘0 cities, and has authorized suspension in favor of the local carrier at 35 of 
the 70 cities. As a result, such local carriers are benefiting from the carriage 
of the total traffic on line to and from those cities. The Board at the present 
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time is making a study of further trunkline suspensions which would be bene. 
ficial to the local service carriers, and which would allow in some cases the 
extension of their routes to other and stronger terminals. In this manner, the 
route structure of the existing local service carriers would be, it is felt, eon. 
siderably strengthened. 

Certain savings are possible in combinations of carriers, and the Board is con. 
sidering the feasibility of an investigation covering the merger of certain loca] 
carriers. So far in the history of the local service industry, the Board has au- 
thorized the merger of 5 companies into 2 carriers, and it has in active proc. 
ess an acquisition proceeding on which the Board will reach decision in the 
near future. 

There may be an opportunity to increase the carriers’ revenue by adjustment 
in fares. The Board is exploring with the carriers the possibility of increasing 
total revenues through fare increases, and will encourage experimentation with 
higher fares while at the same time closely watching the response of traffic to 
such fares. 

The local service carriers have only been operating for an average of about 5 
years, with some carriers in operation for as little as 3 years, and are, therefore, 
still in the initial stage of development which is characterized by relatively low 
revenues and high costs, resulting in the need for substantial subsidy support 
By cooperative effort on the part of the Board and the carriers with particu- 
lar reference to the areas mentioned above, it is believed that the subs'dy re- 
quirement of the local service carriers can be significantly reduced and that as 
a class they will develop into an important and progressive segment of our air 
transportation system. 

In addition to the 14 carriers referred to, there are also 3 additional carriers 
operating locally with helicopter (rotary wing) aircraft only and which provide 
services in 83 major metropolitan areas—Los Angeles, Chicago, and New York. 
These carriers have been in operation since October 1, 1947, October 20, 1949, 
and October 15, 1952, respectively. 

The helicopter carriers were certificated, also on a limited and experimental 
basis for three basic purposes: (1) to expedite metropolitan mail deliveries for 
the central post offices, (2) to assist in the development of rotary-wing air- 
craft for national defense purposes and (3) to determine the feasibility of 
transportation of passengers, in addition to mail, between the centers of the 
cities to suburban and outlying areas. 

The services of these carriers have been utilized continuously by the Post 
Office Department. Their contribution to the development of the military heli- 
copter aircraft, which have saved the lives of so many American soldiers in the 
Korean conflict, is well established. In addition, they have recently developed 
to the point where one carrier, New York Airways, Inc., commenced transporta- 
tion of passengers in July 1953. 

The subsidy requirement of these carriers, estimated at $2,563,000 in 1255, 
stems from the fact that (1) only one has revenue from passenger operations, 
(2) they are in the earliest stage of development, and (3) the aircraft tyye itself 
is in a highly transitional stage. Decrease in their subsidy need will depend 
upon increase in revenue from the transportation of passengers after this experi- 
mental stage has passed and the development of a helicopter aircraft type 
suitable for the carriage of a greater number of passengers than can be carried 
in the S—55 aircraft. 


Il, INTERNATIONAL AIR CARRIERS SUBSIDY 


It is estimated that this group of carriers will require $50,282,000 of subsidy 
mail pay for the fiscal year 1955, for operations between the United States and 
foreign countries and to and from the United States and its possessions (e. £., 
Alaska, Hawaii, etc.) and within such possessions. The estimated subsidy for 
this group of carriers for the four previous fiscal years is as follows: 


Fiscal year: Subsidy mail pay 
$39, 263, 000 

45, 338, 000 

49. 546, 000 

50, 854, 000 


Of the $50,282,000 estimated for fiscal year 1955, $7,935,000 is for the Alaskan 
carriers, including services between the United States and Alaska and repre- 
sents 40 percent of the increase in total requirement for subsidy of this group 
of carriers in 1955 compared with 1951. 
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In view of the substantial difference between the domestic trunkline and inter- 
national carriers from the standpoint of both the level of subsidy as well as the 
estimated trend in subsidy payments, the major factors affecting the level and 
trend in international subsidy should be pointed out. 

Among the primary causes for the higher level of subsidy support for the 
international operations of the American flag carriers are the following: 

1. International operations generally are characterized by lower frequency of 
service and lower density of traffic than typical domestic operations. 

2. By virtue of the very nature of long overwater flights, international opera- 
tions involve relatively higher costs than domestic including the requirement 
for multiple crews on flights in excess of 8 hours, the necessity for additional 
flight personnel including radio operators and navigators; the lower payload 
capacity of a given aircraft type in transoceanic services. 

3. Overseas-based United States nationals are ordinarily paid wage differ- 
entials above the scale prevailing in this country, as well as the expense of 
moving them and their personal effects to and from the foreign countries. 

4. The additional costs for communications, meteorological and other serv- 

ices resulting either from the necessity for provision by the carriers of such 
facilities to meet prescribed United States standards, or the provision of such 
services by the foreign countries at higher charges. 
5. The higher level of costs inherent in operations to a multitude of foreign 
countries with differing legislation and regulatory practices, involving the re- 
quirement of passports, visas, customs regulation compliance, curreney prob- 
lems, etc. 

6. Restrictions on the convertibility of foreign currency into United States 
dollars, resulting in unavoidable losses beyond the control of management, as 
well as unilateral action by certain foreign governments which has artificially 
diluted the established rates and fares on transportation sold in a particular 
country. 

There are other factors which have contributed directly to the increase of 
international subsidy in the past few years. Increasing and more effective com- 
petition has developed by foreign air carriers which are in most instances 
directly or indirectly controlled by the respective foreign governments and 
which receive substantial amounts of subsidy from such governments. 

Although there has been a sharp impact of inflation on wage rates and prices 
of materials, supplies and equipment for both international and domestic car- 
riers, the domestic carriers have been able to increase commercial revenues in 
sufficient amounts to offset and, in many instances, more than offset the effect 
of inflation, whereas in the international field the growth of nonmail revenues 
has not kept pace with rising costs. 

Effective July 1, 1953, the foreign mail revenues of all United States carriers 
were substantially decreased by a sharp reduction in the so-called “UPU” rates 
of compensation established for the carriage of foreign mail by the Universal 
Postal Union, despite the protestations by our Government. The basic UPU 
rates applicable to letter mail were reduced in the major areas by about 33 
percent. It is estimated that the annual reduction in foreign mail revenues of 
the United States carriers related to the cut in UPU rates will be over $4 million. 
In view of the fact that these revenues are applied by the Board in calculating 
the carriers’ subsidy requirements, the reduction therein directly affects the 
trend in subsidy. 

Underlying the subsidy for the United States international carriers is the 
fact that the certificates of public convenience and necessity for the international 
routes of such carriers necessarily involve considerations deeply affecting our 
overall national interest—in addition to the requirements of the commerce, the 
postal service, and the national defense of the United States. This is high- 
lighted by the fact that the act itself requires approval by the President of the 
international certificates and any modifications thereof. 

The military importance of a strong international air carrier industry lies 
not only in the availability of flight equipment and trained flight personnel but 
also in the faet that United States carriers operate beyond the limits of the 
continental United States and have established routes to, and operating bases 
in, practically every country in the world other than those in the Russian sphere 
of influence. The airplane, more than any other single transportation medium, 
has played and continues to discharge a major role in providing a ready means 
in carrying on relations between the United States and other free countries of 
the world which facilitate mutual understanding and further joint endeavor to 
counteract the encroachment of communism. 


47965—54—__-47 
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V. CAB’s ROLE IN INTERNATIONAL AVIATION 


Like shipping, aviation has a profound effect upon the international life of the 
United States. Flag carriers of this country operate into practically all of the 
nations outside the Iron Curtain, and American technical practices and proce. 
dures have in great degree formed the basis for international regulation of the 
safety of flying. The functions of the Board in this field include (@) the issuance 
of certificates of public convenience and necessity to United States-flag carriers to 
operate routes abroad; (0b) the issuance of foreign air carrier permits to airlines 
of foreign countries which desire to operate to the United States; (c) the con- 
sideration and approval or disapproval of rate and other agreements filed pur- 
suant to the International Air Transport Association Agreement; (d) the regu 
lation of the entry of foreign aircraft into the United States under the Air Com. 
merce Act of 1926; (e) acting as adviser to the Secretary of State in the negoti- 
ation of bilateral air transport agreements; and (f) through membership on the 
Air Coordinating Committee, the furnishing of advice on the technical, economic, 
and legal aspects of international aviation under the program of the International 
Civil Aviation Organization. 

Under the Civil Aeronautics Act the Board is charged with the duty of hear- 
ing applications for certificates of public convenience and necessity to engage in 
foreign air transportation. These certificates are issuable only to citizens of the 
United States and upon a showing that they are fit, willing, and able to conduct 
the operation proposed, and that the route requested is in the public convenience 
and necessity. It is obvious that in the foreign field, considerations of nationa! 
interest play a relatively more important part than they do in interstate com- 
merce, where economic considerations are of primary concern. While the pro- 
cedures followed in connection with applications for foreign routes are basically 
similar to those for domestic routes, any certificate of public convenience and 
necessity for a foreign operation requires the approval of the President. Conse- 
quently, the Board is in effect subject to the control and direction of the President 
in the issuance of such certificates, and in reality acts as his adviser, based upon 
findings of record. 

Foreign-flag carriers desiring to come into the United States follow much the 
same procedure as for United States-flag carriers operating abroad. However, if 
the application is acted upon favorably, a foreign air carrier permit is issued in 
lieu of a certificate of public convenience and necessity. 

Foreign air carrier permits are also subject to the approval of the President, 
and in the field of the issuance, denial, amendment, etc. of any such permit or 
certificate authorizing the carrier to engage in foreign air transportation, the 
matter is not subject to appeal to the courts where there have been no procedural 
irregularities. 

Unlike the field of domestic carriage, carriers engaged in foreign air transpor- 
tation are not subject to direct rate control by the Board. As a consequence of 
this lack, the carriers themselves in collaboration with the carriers of foreign 
governments have banded together in the International Air Transport Associa- 
tion, a part of whose functions is to agree upon international rates to be charged 
by all the carriers concerned. These individual rates and tariff rules relating to 
them are subject to Board review and approval under its authority to examine 
intercarrier contracts. Thus, the Board does in fact exercise a form of negative 
control over the rates of air carriers and foreign air carriers engaged in foreign 
air transportation. 

The Board is also charged by the Air Commerce Act of 1926, through an amend- 
ment enacted last summer, with the duty of passing upon applications of foreign 
operators for commercial entry otherwise than as foreign air carriers. Contract 
operations for the carriage of cargo form the principal source of activity in this 
field. 

In the issuance of certificates of public convenience and necessity and foreig! 
air earrier permits, the Board, while carrying out procedures provided by the 
Congress, is nevertheless acting in an advisory capacity to the President. In 
other matters the Board is even more an organ of the executive branch. Thus, un- 
der section 802 of the Civil Aeronautics Act, the Secretary of State is required to 
consult with the Board with respect to agreements negotiated with foreign coun- 
tries relating to air navigation. This includes, of course, the negotiation of 
bilaterat air transport agreements, on which the structure of our foreign air 
transportation rests. One or more members of the Board or its staff usually form 
part of the delegation sent to foreign countries to negotiate these agreements, and 
the Board plays an extremely important role in their formulation. 
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The Board is also a member of the Air Coordinating Committee. As such it is 
called upon to participate in policy determinations relating to all phases of aero 
nauties, including economic, technical, and legal aspects. The Board’s advice is 
counted on heavily in preparing the positions to be taken in the Internationa! 
Civil Aviation Organization concerning the development of technical annexes to 
the Chicago Convention, as well as positions to be taken by United States repre 
sentatives on the Council of that Organization, its Air Transport Committee and 
its Legal Committee. Almost invariably it furnishes one or more members of any 
delegation assigned to attend an international conference on such matters. 


VI. CAB’s RELATIONS WitH Post OrriceE DEPARTMEN’ 


I. TRANSPORTATION OF PREFERENTIAL AND OTHER CLASSES OF MAITI 
AIRMAIL AND AIR PARCEL POST) 


(OTHER THAN 


-») 


In September 1953, the Post Office Department formally determined to conduct 
an experiment in the transportation of preferential and other classes of mail 
(other than airmail and air parcel post) by air carriers. The stated purpose of 
this experiment is to determine whether such preferential mail could be expedited 
from the consumers’ standpoint without additional cost to the Government. 

The experiment originally encompassed service between New York and Chicago, 
and Washington and Chicago, and was inaugurated on October 6, 1953. During 
the first 3 months of the experiment 1,825,000 mail ton-miles were carried by the 
airlines. 

The Civil Aeronautics Board, of course, is responsible for the determination of 
the fair and reasonable rate for the transportation of mail by air carriers. De- 
termination of the rates for the services described above was expedited by the 
Board. The current rates, which expire because of the experimental nature 
of the operation, on September 30, 1954, are 18.66 cents per mail ton-mile for the 
New York-Chicago service and 20.04 cents for the Washington-Chicago service. 
These rates are, of course, Substantially lower than the current 45-cent ton-mile 
rate for regular airmail, but the speciai mai! is carrie} on 
available, and voluntary basis. 

The experiment has recently been extended by the Department from Chicago, 
New York, and Washington to Jacksonville, Miami, and Tampa. The rates 
established by the Board for these services are the same as those applicable to the 
original experiment and also expire on September 30, 1954. 

These rates do not reflect a detailed costing of the mail service because of the 
experimental nature of the services. However, it is the view of both the Board 
and the Department that the experience gathered during the approximate 1 year 
of the experiment will aid in determining whether the experiment is to continue 
and perhaps be broadened, as well as provide the basis for determining fair and 
reasonable rates based upon the necessary refined data. 

During the holiday season of 1953, the 14 local service carriers also partici- 
pated in transportation of preferential and other classes of mail over various 
portions of their routes on an experimental basis. The rate established by the 
Board for these services was 30 cents per mail ton-mile. This experiment origi- 
nally terminated as of January 11, 1954. However, at the request of the carriers, 
supported by the Post Office Department, the rate for this experimental opera- 
tion was continued through December 31, 1954, so as to afford approximately 
a l-year period to determine the desirability thereof. The additional service 
mail pay to the local service carriers under this experiment is utilized by the 
Board as a corresponding reduction in their otherwise required level of sub- 
sidy, as is the service mail pay for the transportation of regular priority airmail. 
A very small amount of service mail pay was received by the local service car- 
riers for the services performed in connection with the nonpriority mail during 
the 1953 holiday season. However, this amount is not representative of what 
might be produced in the future, since the experiment during that season was 
a fairly limited one. 

There has, of course, been the closest cooperation between the Board and 
the Department in connection with the experimental operations described above. 


a nonpriority, space 


II. INTERAGENCY PROBLEMS ARISING OUT OF REORGANIZATION PLAN NO. 10 


Under Reorganizational Plan No. 10, effective October 1, 1953, the Postmaster 
General is responsible for the payment of the service mail-pay portion of the 
mail compensation established by the Board and the Board is responsible for 
the payment of the subsidy. 
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Since plan No. 10 marked a break from the historical method of payment 
since 1938, it was, of course, inevitable that various problems would arise in 
the administration of that plan in much the same fashion as if legislation s pa- 
rating service mail pay and subsidy had been enacted. 

In implementing plan 10, three basic problem areas have been uncovered 
which require solution, and both the Board and the Department have been 
giving careful attention to such problems. They are as follows: 

(1) The molding of some form of uniform service mail rate for domestic 
carriers which would produce identical service mail compensation for the same 
services between any given pair of cities ; 

(2) The development of a new service mail rate structure for United States 
carriers operating to and from international and overseas areas; and 

(3) The distribution of United States mail to United States and foreign air 
carriers, Which also involves the corollary problem of the extent to which the 
United States carriers will continue to participate in the carriage of foreign 
mail. 


A. Service Mail Rate Structure for Domestic Operations 

In its subsidy separation reports since September 1951, the Board has utilized 
the service mail rates set forth therein as an administrative guide in identifying 
the amount of service mail pay and subsidy. The service mail rates so identified 
by the Board differed for the seven groups of domestic air carriers, based essen- 
tially upon the cost characteristics of each homogeneous group. As a result, 
of the 13 domestic trunklines, 6 currently bear an average system service rate 
of 45 cents, 4 an average system rate of 53 cents, and 3 an average system rate 
of 75 cents. 

Prior to plan 10, the fact that the service mail rates differed for the various 
groups of carriers had little effect upon the historical distribution of mail to 
each carrier by the Department. However, after the implementation of plan 
10, the Post Office Department, on November 23, 1953, announced a policy, to 
be effective January 1, 1954, of tendering the mail to the carrier or carriers 
bearing the lowest service mail rate. 

The Board is sympathetic to the objectives of the Postmaster General in 
achieving uniform rates for like services believing that no other approach is 
compatible with the separation of service mail pay and subsidy under plan 10. 
For this reason, on December 23, 1953, it instituted an investigation embracing 
the 13 domestic trunklines for the purpose of obtaining the necessary informa- 
tion from the carriers and the views of both the Department and the industry 
with regard to a more appropriate rate structure. The replies of the various 
parties were due on February 15, 1954; and the Board intends to expedite the 
investigation so as to develop as promptly as possible an appropriate service 
mail rate structure. The Board has paid considerable attention to the problem. 
Thus in 1953 there was a joint committee of the staff of the Board, the Post Office 
Department and the industry which was working on the development of 4 
multielement rate which would consist of a uniform line-haul charge plus 4 
charge for terminal services, depending upon the size of the station and the 
volume of mail handled. 


B. Rate structure for overseas and international services 

In its letter of November 23, 1953, and subsequent letters, the Post Office De 
partment has also indicated the planned adoption of a policy of tendering mail to 
the United States carrier bearing the lowest service mail rate for overseas serv- 
ices. This policy would be applicable, for example, to services of Eastern Air 
Lines, Inc., and Pan American World Airways, Inc., to San Juan, Eastern having 
an average system service rate of 45 cents and Pan American 59 cents for its en- 
tire Latin American services, including services to San Juan. 

The problem as regards overseas and international service mail rates, and the 
development of a new structure in this field, is far more complex than the pro) 
lem domestically. These service rates were fixed for the American-flag carriers 
on a geographical basis—e. g., the service rates for the two American carriers 
across the Atlantic are identical (85 cents) and the rates for the Pacific area are 
67 cents for Northwest Airlines, Inc., and Pan American based upon the ex 
perienced costs of these two groups of carriers in the respective areas. A piece- 


1The Post Office Department has, however, postponed the application of its announced 
“lowest rate carrier’ policy as to both domestic and overseas services from time to time, 
and such policy had not been implemented as of the date of preparation of this statement 
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meal adjustment of the rate for any one of these carriers over a particular route 
segment would throw the remainder of the rates out of line and thereby tend to 
create never ending problems. 

More important, however, is the fact that piecemeal action here could readily 
result in increasing the overall Government expenditure. This could eventuate 
if the mail were diverted from the carrier requiring subsidy to a carrier not re- 
quiring subsidy, which is the case as regards Pan American and Eastern in their 
operations to San Juan. To the extent that Pan American receives subsidy mail 
pay and has ample capacity to carry the mail, there is no appreciable added cost 
to the Government for the carriage of mail. Since Eastern operates on a service 
mail rate, however, with no subsidy, diversion of the mail to Eastern would in- 
crease the service mail payment by the Post Office Department to that carrier 
without any corresponding decrease in the overall payment to Pan American, and 
thus entail an overall increase in Government expenditures. 

This matter has been discussed in detail by the Board with the Post Office 
Department. In view of the complex nature of the problems, the Board has sug- 
gested that the announced policy of the Department utilizing the lowest rate 
carrier not be placed into effect as regards overseas and international services at 
this time, but that the matter be set for informal mail rate conferences to be at- 
tended by representatives of the Board, the Postmaster General, and the in- 
dustry, in an effort to arrive at an expedited and satisfactory solution to the 
overall problem. 


(. Distribution of United States mail as betiween United States and foreign air 
carriers 

By letters dated January 29, and February 5, 1954, the Postmaster General 
raised the question with the Board whether the Board should not be responsible 
for that portion of the payment made by the Postmaster General to foreign air 
carriers for carrying United States mail which exceeds the rate at which such 
mail is carried by United States air carriers. In the case, for example, of United 
States mail destined to Switzerland from the United States, the Postmaster Gen- 
eral pays Swissair the Universal Postal Union (UPU) rate of $1.91 per mail 
ton-mile, whereas the service-mail payment established by the Board for such 
transportation by Trans World Airlines, Inc., is 85 cents per mail ton-mile. 

In the past, the United States has had an extremely favorable balance of mail 
payments from foreign governments—i. e., the amount of dollars received by 
United States carriers for transporting foreign mail at the UPU rate has ranged 
as high as four times the amount of dollars paid by the Postmaster General to 
foreign air carriers for transporting United States mail. Since the payments 
received by the United States international carriers are utilized to reduce their 
subsidy, continuance of the historical distribution of mail as between domestic 
and foreign air carriers would serve to minimize the overall Government ex- 
penditure; and a shift to placing more of United States mail bound for foreign 
points on domestic carriers would inevitably increase the subsidy. This follows 
because the foreign governments would decrease the amount of their mail to be 
transported by United States carriers at the $1.91 rate if our Post Office Depart- 
ment commences to reduce the volume of United States mail currently trans- 
ported by foreign carriers. Some idea of the magnitude of the amounts involved 
may be gathered from the fact that during the year ended June 30, 1953, PAA 
and TWA alone received more foreign-mail revenue, decreasing their subsidy 
proportionately, than the entire amount reported to have been paid by the Post 
Office Department to all foreign carriers for carrying United States mail. In 
addition, under the Civil Aeronautics Act and Reorganization Plan No. 10, the 
Board has no power to establish the mail rates for foreign air carriers: nor to 
make up with subsidy that amount paid by the Postmaster General to foreign 
air carriers at the UPU rate over and above the amount which he would pay 
United States flag carriers at the applicable service rate established by the Board. 

Under these circumstances the Board on February 10, 1954, transmitted its 
reply to the Post Office Department indicating its lack of power and its appre- 
ciation of the Post Office Department’s position. The Board suggested that, 
in view of the overall budgetary implications to the United States Government, 
this matter should properly be discussed further with the Bureau of the Budget 
and all other interested Government agencies. The Board believes that since 
the problem is basically one of overall Government expenditure, such confer- 
ences would be most appropriate and conducive to its settlement. 
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VII. History or TRANSATLANTIC MAIL-RATE PROCEEDINGS (TWA AND 
PAN AMERICAN) 


1. The mail rates for Pan American and TWA across the Atlantic are 
from 1946 forward. 

2. Within approximately 2 years after the operations were inaugurated—the 
period necessary to acquire the experience upon which to base final rates—maij. 
rate conferences were conducted by the Board’s staff with each carrier for {he 
purpose of fixing final rates. 

3. These conferences, dealing basically with the years 1946 to 1948 inclusive 
were either unsuccessful or, in those cases where tentative agreement was reached. 
the show-cause order isued by the Board could not be finalized because of o). 
jections raised by the carrier, the Postmaster General, or Seaboard and Western 
as intervenor. 

4. Efforts were made to finalize rates for both carriers from 1949 forward by 
issuance by the Board of a tentative statement and show-cause order. 
5). This order, which would have placed the carriers on final rates from Janu- 
ary 1949 forward, could not be finalized because it was objected to by both the 
Postmaster General and Pan American and because TWA delayed answer 
thereto until the close of 1951. 

6. Because conference agreement was impossible, TWA’s case was set for 
hearing before an examiner, as required by law, late in 1951 and, at the | 
ning of 1952, upon motion of TWA, Pan American’s case was consolidated 
consolidation was based, among other considerations, upon the premise that t 
the extent that the carriers operated comparable services, the establishment of 
a uniform rate might be appropriate. 

7. Because the hearing before the examiner of the Board involved long back 
periods and probably the most complex issues ever raised (e. g., the issue of the 
appropriate return on invested capital, both equity and debt), it was not « 
cluded until mid-1953. 

8. Efforts were made by the Board’s staff to expedite the case by exploring t! 
possibility of waiver of examiner’s report and submission to the Board for fir 
decision. These efforts were unsuccessful because of lack of agreement betweer 
the carriers. 

9. The examiner’s report is expected momentarily and the case would then be 
submitted for final decision to the Board after exceptions, briefs, and oral arg 
ment. The recent Supreme Court decision in the C. & 8. case (February 1, 1954 
will undoubtedly protract the period necessary for finalization of these mail-rate 
cases, but this is a matter beyond the direct control of the Board. 

10. During the pendency of the proceedings, the Board has established tem- 
porary rates with frequent amendments in order to avoid financial hardships to 
both carriers. ~ 


pen 


VIII. MeworanpuM RE EstIMatTep Errect or C & S Decision BY SUPREME Coret 
Upon Susstpy REQUIREMENT FOR Fiscar 1955 


Advice has been requested as to the potential impact of the decision by the 
Supreme Court in the C & S offset case handed down February 1, 1954 (CAB vy. 
Summerfield, No. 222, October term, 1953), upon the subsidy estimated by the 
Civil Aeronautics Board to be required by the certificated air-carrier industry 
for the fiscal year 1955. 

The Board has not yet, of course, had an opportunity to consider fully all of 
the ramifications of the decision of the Supreme Court ; nor have the studies been 
completed necessary to determine the course of action to be taken in all those 
cases to which that decision appears to be applicable. As regards the impact 
of that case upon mail rates to be determined for prior fiscal years, the matter |s 
most complex and will require considerable staff effort and an extended period of 
time for resolution. However, it is possible, with the assumptions and qualifica- 
tions noted below, to mark out the areas in which that decision has implications 
for the future and to make a rough approximation of the dollar amount of 
subsidy which may be involved. 

Currently the C & S decision could affect, at least theoretically, the following 
carriers : 

Alaska Airlines, Inc. 

Braniff Airways, Inc. 

Colonial Airlines, Inc. 

Delta Air Lines, Inc. 

Northwest Airlines, Inc. 

Pan American World Airways, Inc. 
Trans World Airlines, Inc. 
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These are the carriers which conduct services in two or more divisions, and for 
which the Board has in the past established separate rates for each division. 
All carriers other than those named above are currently treated as single-rate 
entities so that in their cases the offset problem does not arise. 

For fiscal 1955 the Board’s subsidy separation report of September 1953, and 
its request for subsidy appropriations, indicated an estimated overall subsidy 
requirement for the industry of $80,252,000. This total was derived on the basis 
of projection of the estimated requirement for each carrier, as shown in the 
appendixes to the separation report. In the case of all carriers whose rates were 
final at the date of completion of the report, those rates were projected without 
change; and in the case of carriers on open rates, the subsidy requirement was 
predicated upon detailed analyses of the examiner in charge of the processing 
of the mail rate for each such carrier, employing his knowledge of the carrier 
and current trends. 

The overseas and international operations of each of the carriers named above 
are estimated to require subsidy, without exception, in fiscal 1955. Generally, 
the question whether this subsidy will be reduced by reason of the C & 8S decision 
hinges upon the level of earnings of the carrier as a whole and its overall need. 
For the purposes of this memorandum only, it is assumed without further dis- 
cussion that earnings above an 8 percent return after taxes of the domestic 
division would represent the maximum amount available for offset against the 
subsidy need of the international division. As regards the seven carriers, the 
picture currently is as follows: 

traniff is currently operating on open rates in both its domestic and interna- 
tional divisions, and apparently requires subsidy in both divisions. Accordingly, 
no question of excess earnings for offset purposes is involved now as to this 
carrier. Thus, there is no likelihood of reduction of the estimated international 
subsidy for Braniff for fiscai 1955 as a result of the C & S case. The same 
applies equally to Alaska Airlines and Colonial, which are, however, currently 
on a final-rate status. 

In the last show-cause order issued by the Board for Delta Airlines, Inc., in 
1953, it was estimated that the carrier would, in its domestic operations, earn 
a return on investment approximately $700,000 in excess of 8 percent (after 
taxes). Assuming that the C & S case would require application of that excess, 
as a maximum, in determining the subsidy mail rate for Delta’s international 
operation, the subsidy estimated for the international services for fiscal 1955 
could theoretically be reduced by approximately $700,000. This does not cur- 
rently appear to be appropriate because, on the basis of current trends, it is 
likely that Delta will require subsidy for fiscal 1955 in its domestic operations. 
Under these circumstances, there could be no saving of international subsidy by 
offset from the domestic division for fiscal 1955. 

Northwest Airlines, Inc., was operating under a service mail rate of 53 cents 
per mail ton-mile during the calendar year 1953 and earned less than an 8-percent 
return domestically for that period. In addition, the Board recently reduced the 
carrier’s domestic service mail rate to 45 cents, effective January 1, 1954. 
Accordingly, it does not appear that any amounts will be available for offset to 
reduce the estimated international subsidy for this carrier. 

Pan American operates four divisions—Alaska, Atlantic, Latin American, and 
Pacific. The estimate for the Pacific division for fiscal 1955 now appears to be 
understated by about $2,700,000 for the following reason: At the time the esti- 
mate was prepared, that division was operating in the Korean airlift and earn- 
ings of that operation in the amount of $2,700,000 were utilized to reduce that 
division’s subsidy requirement. The division’s airlift contract expired October 
31, 1953, and was not renewed by the Department of Defense. Under these 
circumstances, and with due regard to the financial results of the carrier’s three 
other divisions, it does not appear at this time that the offset ruling will decrease 
the overall subsidy requirement for Pan American. 

The last carrier involved is Trans-World Airlines, Inc. Based upon the 
reported earnings of the carrier on its domestic division for calendar year 1953, 
it appears that there might be available approximately $1,500,000 which could 
be offset against the previously estimated subsidy for its international division. 

In summary, therefore, based upon currently known facts, for fiscal 1955 the 
only real offset to the original forecast subsidy requirement for the United - 
States-flag carriers is the $1,500,000 in TWA’s case. It should be noted, however, 
that in addition to the development as regards Korean airlift contracts referred 
to above, which has caused an understatement of subsidy for Pan American and 
Northwest totaling $3,500,000, there have been other changed circumstances since 
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the preparation of the original $80,252,000 subsidy estimate which currently 
indicate that that estimate was conservatively low. For example, five loca] 
service carriers have reopened rates which were final at the time when the 
estimate was prepared. However, as to all carriers operating on closed rates, 
the $80,252,000 subsidy estimate was based upon projection of such rates without 
change and without any cushion for future increased costs. Thus, based upon 
the local service carrier petitions, it now appears that an additional amount of 
approximately $2,800,000 might be required for them for fiscal 1955. Other 
increased requirements are indicated by a petition of Pacific Northern Airlines, 
Inc., filed in 1954, requesting a subsidy of close to $900,000 above that originally 
forecast by the Board; and by Braniff’s petition for subsidy in its demestiec 
services of about $2,800,000 above that in the current estimate. 

Accordingly, based on current facts the amount involved in the offset principle 
for the United States overseas and international carriers is more than outbal- 
anced by increased subsidy requirements stemming from other causes. Later 
developments may of course change the picture as regards various carriers. As 
of today, however, it appears that the $80,252,000 subsidy estimated by the Board 
for the industry for fiscal 1955 understates the carriers’ current requirements 
for that period. 


IX. PrRoPosED LEGISLATION 


ENFORCEMENT 

Legislation recommended : 
To give the Board jurisdiction to impose civil penalties in additional cases 

During the 82d Congress this committee gave careful consideration to the 
Board’s recommendation for legislation authorizing it to impose civil penalties 
for violation of economic provisions and regulations, and submitted a favorable 
report on S. 2213 (S. Rept. No. 1679, 82d Cong.). The legislation failed of en- 
actment in the Senate and was reintroduced in the present Congress by Senator 
Bricker on January 25, 1954 (S. 2817). As the committee is aware, under pres 
ent law the remedy of civil penalties is provided only for violation of titles V, VI, 
and VII of the act. The only penaties provided for violation of title IV, the eco- 
nomic regulatory provision of the act, are criminal penalties which can be im- 
posed only for knowing and willful violation. The purpose of the proposed 
amendment is to provide a statutory tool for the more effective enforcement of 
the provisions of title IV of the Civil Aeronautics Act and the Board’s economic 
orders and regulations issued thereunder and under section 1022 (i) of the act 
The existing criminal penalties are an effective deterrent in serious cases involy- 
ing knowing and willful violations. With respect to many cases of minor in- 
fractions and actions falling short of knowing and willful misconduct the con- 
ventional criminal proceedings are either too drastic, too cumbersome, or alto- 
gether inappropriate. Light civil penalties could be used effectively to discour- 
age violations which individually are so minor as not to justify the time and 
effort involved in a formal proceeding or court action. The legislation which is 
sought is neither unusual nor without precedent. The usefulness of civil penal- 
ties as a remedy has been widely recognized in other fields of regulatory activ- 
ity. We understand that the Administrator of Civil Aeronautics has found the 
civil penalties remedy an extremely practical device in performing his enforce- 
ment responsibilities. Civil penalties are also provided for under the Federal 
Power Act, the Communications Act, the Securities Exchange Act, the Federal 
Trade Commission Act, and the Interstate Commerce Act. 


INTERNATIONAL MATTERS 


Legislation recommended: 


(1) To implement the Convention on the International Recognition of Rights in 
Aircraft 


The Convention on the International Recognition of Rights in Aircraft, com- 
monly known as the Mortgage Convention, was ratified by the United States in 
1949. It did not become immediately effective as this country was the first to 
ratify. Recently, however, the Convention has been ratified by Pakistan and 
Brazil and is now effective between the United States and those countries. The 
Board proposes at an early date to submit implementing legislation designed to 
assist United States air carriers in availing themselves of the advantages of this 
Convention. 
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The purpose of this convention, in brief, is to provide protection for rights in 
aircraft which have been duly constituted and recorded according to the laws of 
the country where the aircraft is registered. This protection is accorded to mort- 
gages and other liens and is particularly useful in protecting the interest of 
United States citizens in their ownership of spare parts which are stored abroad. 
(2) To authorize the Board to exrempt foreign air carriers from applicable 

provisions of the act in certain cases 

Under the present statutory provisions the Board has power to exempt United 
States air carriers from the provisions of title 1V of the Civil Aeronautics Act but 
has no corresponding power with respect to foreign air carriers. The result is 
that there is no way in which the Board can permit foreign air carriers to oper- 
ate flights to this country in air transportation otherwise than through the time- 
consuming procedure established by section 408 of the act, including formal 
notice, hearing, and approval by the President. The Board desires to remedy this 
situation by extending the present exemption authority so as to authorize vari- 
ation from the terms of foreign air carrier permits in limited or special circum- 
stances and to provide limited exemption authority in order to authorize 
occasional and irregular flights into the United States by foreign air carriers not 
holding such permits. The present time-consuming procedures put an undue 
burden on foreign carriers desiring such limited authority and tend to make for- 
eign governments place reciprocally burdensome restrictions on our air carriers 
operating abroad. The Board proposes to submit appropriate legislation on this 
subject. 


(3) Amendment of the Civil Aeronautics Act to give the Board authority to regu- 
late property and passenger rates in foreign air transportation 

At present, the Board lacks statutory authority to prescribe passenger and prop- 
erty rates for United States air carriers operating in foreign air transportation. 
In many of the bilateral aviation agreements with other nations, including the 
so-called Bermuda agreement with Great Britain, the executive branch of the 
Government has expressly undertaken to use its best efforts to secure legislation 
which would grant the Board such authority. The Board believes that such 
power would be distinctly to the advantage of United States flag lines, since under 
most of the existing bilateral agreements foreign countries have reserved the right 
to exclude our carriers if the fares charged are found to be uneconomic by ICAO 
or other international arbitral body. These agreements further provide that so 
long as the Board does not have rate-fixing authority, the foreign country may 
prevent the rate from coming into effect pending appeal to such a body; if the 
Board had such authority, however, the rates could be placed in effect immedi- 
ately and would be valid pending such appeal. Entirely apart from the bilateral 
agreements, ratemaking authority is desirable to prevent uneconomic rate wars 
in areas where “open rates’ exist either because the carrier concerned is not a 
member of IATA or because there is no IATA agreement covering the transporta- 
tion. The present limited power the Board possesses through subsidy control is 
not adequate properly to deal with such a situation, since it necessarily must be 
utilized after the fact, when the harm will already have been done. For these 
reasons the Board believes that its present control over rates in domestic air 
transportation should be extended to air-carrier rates in foreign air transporta- 
tion. As a corollary to this the Board should be given jurisdiction over the serv- 
ices of air carriers in foreign air transportation similar to that which the Board 
now has with respect to interstate and overseas air carriers under the provisions 
of section 404 of the Civil Aeronautics Act. 

The Board proposes to submit legislation for this purpose at an early date. 


ADMINISTRATIVE MATTERS 
Legislation recommended : 


(1) To authorize the Board to exempt air carriers from filing contracts of a 
routine and minor nature 


Section 412 of the Civil Aeronautics Act as now written requires air carriers 
to file with the Board a true copy, or, if oral, a true and complete memorandum, 
of every contract affecting air transportation between such air carrier and any 
other air carrier, foreign air carrier, or other carrier for pooling or apportion- 
ing earnings, losses, traffic, service, or equipment, or relating to the establish- 
ment of transportation rates, fares, charges, or classifications, or for preserving 
and improving safety, economy, and efficiency of operation, or for regulating or 
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eliminating destructive, oppressive, or wasteful competition, or for regulating 
stops, schedules, and character of service, or for other cooperative working ar. 
rangements. The section requires that the Board approve or disapprove each 
such contract; and the approval of a contract by the Board operates to relieve 
persons affected from provisions of the antitrust laws which might be otherwise 
applicable. 

The Board proposes no basic change in these provisions of law, which ex 
perience has shown in general are highly desirable. 

However, the language of the section is so all inclusive that it requires the 
filing of a multitude of contracts which are so routine or trival in nature that 
no useful purpose is served in having them passed upon by the Board. F 
example, contracts for the maintenance of ramp equipment, for the use of a 
public-address system, and for the furnishing of daily weather maps have re 
cently been filed with the Board for approval. 

A large percentage of the contracts filed with the Board are of no greater 
regulatory significance than these, and the Board consequently believes that 
existing provisions of section 412 which require the filing of these and similar 
contracts, impose an unnecessary burden both on industry and the Board which 
ought not to be continued any longer. 

Legislation for this purpose has been drafted and submitted to the Bureau 
of the Budget for clearance. 


ir 


(2) To amend section 408 to authorize elimination of hearing in certain c 


Legislation is recommended which will relieve the Board of the necessity of 
conducting hearings in proceedings under section 408 in those cases where it 
appears that the Board can make the findings necessary to grant approval of 
the transaction without going through the process of hearing. This section 
relates to mergers and consolidations, operating leases and contracts, purchases 
and acquisitions of control of air carriers. There have been an increasing num 
ber of situations coming before the Board within the terms of section 40s 
which the disposition of the matter and the protection of the public did not 
require the holding of a hearing, in which no party sought a hearing, and in 
which there was no necessity of imposing the burden of a hearing either upon 
the parties or upon the Board and its staff. 


We propose to submit legislation to eliminate the necessity for hearings 
these cases. 


(3) To provide that upon the expiration of his term of office a Board member 
shall continue to serve until his successor is appointed and shall ha 
qualified 

Under existing law when the term of office of a member of the Civil Aeronau 
tics Board expires, he goes out of office automatically and a vacancy is created. 

Present terms of office of Board members expire on the following dates: Decem 

ber 31, 1954, December 31, 1955, December 31, 1956, December 31, 1958, and 

December 31, 1959, respectively. The Commission on Organization of the Execu- 

tive Branch of the Government in its report dated March 1949, recommended 

legislation applicable to the regulatory agencies generally to provide that a 

Jommissioner or Board member, upon the expiration of his term, should continue 

to hold office until his successor was appointed and qualified. Legislation for 

this purpose applying to the regulatory agencies generally was also favorably 
reported by the Senate Committee on Government Operations during the 82d 

Congress (S. Rept. No. 1139). The legislation here proposed is based upon that 

recommended by the Senate committee but is limited in application to members 

of the Civil Aeronautics Board. 
Legislation for this purpose has been drafted and submitted to the Bureau of 
the Budget for clearance. 


DEVELOPMENT OF IMPROVED LOCAL-SERVICE TRANSPORT AIRCRAFT 


To provide for Federal participation in the development of local-service trans- 
port aircraft 
The Board believes there may be a need for stimulation of development of 
a new local-service transport aircraft. Normaliy the Board feels that the opera 
tion of competitive forces is the best spur to progress, but there are special 
circumstances in the field of local-service transportation which, in the opinion 
of the Board, justify the Government in considering whether some incentive by 
way of financial support should be offered for the development of a plane adapted 
to use in local-service air transportation. 
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While experience has, it is believed, demonstrated the value of the Board’s 
program for providing local-service air transportation, the fact remains that 
the local-service carriers are subsidized to the extent of approximately $22 
million per annum. The most careful consideration should therefore be given 
to any development which might have the effect of attracting more revenues 
to the loeal-service operators and reducing the cost of providing such service. 
It is believed that an improved type of plane could be developed which would 
make a substantial contribution to the economic soundness of local-service 
carriers. 

For the foregoing reasons the Board recommends that serious consideration 
be given to the enactment of Federal legislation to provide additional incentives 
to American designers and manufacturers to undertake the substantial risks 
inherent in developing a new and improved type of local-service transport 
aircraft. 

Legislation for this purpose has been introduced in the House; viz, H. R. 3607 
and H. R. 6482. The Board believes that this legislation merits careful 
consideration. 


X. LEGAL RESPONSIBILITIES OF THE BOARD 


The Civil Aeronautics Board was created in 1938 pursuant to the Civil Aero- 
nauties Act of that year. As originally constituted, and under the name of the 
Civil Aeronautics Authority, the Board encompassed within its organization 
the Administrator of Civil Aeronautics and, to a more limited extent, the Air 
Safety Board. When Reorganization Plans 3 and 4 of 1940 became law, the Air 
Safety Board was abolished and its functions were transferred to the Authority, 
while the Administrator was transferred to the Department of Commerce. At 
the same time the Civil Aeronautics Authority was renamed Civil Aeronautics 
soard. 

The Board’s statutory responsibilities fall into four main groups—i. e. (a) 
economie control of air carriers, (b) safety regulation of civil aircraft and 
flight anywhere in the United States, (c) accident investigation, and (d) adviser 
to the President and the»State Department on foreign affairs involving aviation. 

The basic model for the Civil Aeronautics Board is the Interstate Commerce 
Commission, and the Civil Aeronautics Act in its economic provisions bears a 
striking resemblance to the Motor Carrier Act of 1935. As had been the case 

ith the motor carrier industry prior to 1935, aviation in 1928 was completely 
free of Federal economic control. Anyone who had the desire and the ready 
cash could start an airline running from one point to any other point in the 
United States without need to obtain more than safety approval from the then 
Bureau of Air Commerce. The Civil Aeronautics Act ended this era of unre- 
stricted liberty, and replaced it with the principle of regulated competition, backed 
by a system of certificates of public convenience and necessity for operations in 
interstate and foreign commerce. Paralleling the case of the motor carrier 
field, these certificates are issuable by the Board to a carrier who demonstrates 
that he is fit, willing and able to operate the routes concerned and that the 
operations proposed are in the public convenience and necessity. In the 15 
years of its operations, perhaps the greatest percentage of the Board’s time has 
been spent in this fleld. 

A further resemblance to the Interstate Commerce Commission lies in the 
fact that the Board has jurisdiction to fix the interstate rates, fares and charges 
of air carriers. This power covers both passenger and cargo rates. It is a field 
in which the Board is finding that it must increasingly devote its time and 
attention. 

Other similarities between the functions of the Board and those of the Inter- 
state Commerce Commission lie in the need for approval or disapproval of 
intercarrier agreements, the necessity for passing upon mergers, consolidations 
and acquisitions of control, and the requirement that the holding of interlocking 
directorates and other interlocking relationships be approved. The Board has 
the power to prescribe a uniform system of accounts, which in large part was 
initially borrowed from those prescribed by the Interstate Commerce Commis- 
sion. Similarly, the Board has the supervision and control of air carrier tariffs 
and deals with them in much the same manner that the Commission does with 
respect to carriers under its jurisdiction. 

Because subsidy was involved in aviation in a manner and of a kind unknown 
in the railroad and motor carrier field, special treatment was accorded this 
matter. Thus, the Civil Aeronautics Act established a subsidy system based 
on the carriage of the mail. Those carriers holding certificates authorizing the 
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carriage of the mail are required by the act to do so, and the Board has jurisdic- 
tion to set the rate for such carriage. However, this rate is not based upon the 
necessary cost and expense of carrying the mail, but rather upon the “need” of 
the carrier concerned. The members of the committee are undoubtedly aware 
of reorganization plan 10 of 1953 which transferred the function of paying sub- 
sidy from the Post Office Department to the Board, leaving with the former de- 
partment the responsibility for paying the compensatory element of the rate. 

In the matter of safety regulation, the functions of the Board depart widely 
from those of the Interstate Commerce Commission. Safety regulations are 
promulgated not only with respect to common carriers by air—‘air carriers” 
but also with respect to the private flyer, the crop duster, the corporation execu 
tive and all other users of the airspace and apply to every flight made in the 
United States. Every airplane that is flown in this country is subject to the 
Board’s air traffic rules, and every civil aircraft of United States registry must be 
piloted by a pilot holding an airman certificate, the standards for which have 
been established by the Board. By the same token mechanics, navigators, flight 
engineers, flight radio operators, airline dispatchers and air traffic control tower 
operators are all subject to certification requirements of the Civil Aeronautics 
Act, which find their expression in the regulations of the Board and are enforced 
by the Administrator of Civil Aeronautics. 

The Board also has responsibilities and duties in the accident investigation 
field. Title VII of the Civil Aeronautics Act, as amended, authorizes and directs 
the Board to investigate accidents involving aircraft and to make the reports 
thereon public in the form and manner prescribed by the Board. The Board ob- 
viously is not able to investigate every airplane accident occurring in the United 
States. In fact, it has delegated certain of its powers to the Administrator with 
respect to aircraft accidents occurring to airplanes of less than 12,500 pounds. 
The Board does endeavor however to investigate all actidents involving air car- 
rier aircraft, and holds formal hearings on any air carrier accident involving 
severe injuries or death. 

In one respect the functions of the Board differ widely from those of the Inter- 
state Commerce Commission. This is in the field of foreign affairs. Airlines, un 
like the railroads and bus companies, operate to all the free countries of the 
world, and this fact places the Board in a position of executive responsibility. 
The act takes cognizance of this factor and provides that the Secretary of State 
Shall consult with the Board in the negotation of foreign air agreements. This 
it regularly does in connection with the negotation of all bilateral air transport 
agreements, and the Board, as a member of the Air Coordinating Committee, 
plays an important part in the development of technical annexes and international! 
conventions on private air law. Moreover, in the matter of the issuance of “for- 
eign air carrier permits,” the Board acts in effect as adviser to the President who, 
through his veto power, has the ultimate effective voice as to whether such a per- 
mit shall be issued or denied. A similar situation exists with regard to the issu- 
ance to United States flag carriers of certificates of public convenience and 
necessity for foreign air transportation. 

In the field of foreign air transportation, the powers of the Board are notice- 
ably more restricted than is the case in interstate air transportation. Thus, the 

3oard has no power over the fixing of passenger and property rates in foreign air 
transportation. The most it is authorized to do is to remove discriminations. 

The foregoing outlines in summary form the most salient features of the 
Board’s legal jurisdiction. 


XI. Sarety REGULATION 
SAFETY RULES AND STANDARDS 


To promote safety of flight in air commerce, the Board prescribes and revises 
such minimum standards and reasonable rules and regulations governing air- 
craft, airmen, operations, air traffic rules and related activities, as are necessary 
in the interest of safety. 

The work involves the promulgation and issuance of new or amended civil air 
regulations; in special cases, the issuance of waivers; conducting investigations 
into the desirability or necessity for regulations in areas not presently covered. 
The regulations fall into three general categories, as follows : 

(a) General rules, governing the certification of pilots, mechanics, air traffic 
controllers, parachute technicians, flying schools, repair stations, and mechanic 
schools, the transportation of explosives and other dangerous articles; the opera- 
tional rules for other than air carrier aircraft; and the air traffic rules and pro- 
cedures applicable to all civil and military aircraft operated in the United States. 
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(h) Air carrier rules, establishing the certification and operating standards 
for foreign and domestic operations of United States registered aircraft includ- 
ing both scheduled and irregular service, covering passengers and cargo; the 
gormulation of rules and regulations governing the operation of foreign air car- 
riers into the United States; and the certification standards and rules for air- 
line transport pilots, flight engineers, radio operators, navigators, and aircraft 
dispatchers utilized in air carrier service. ae 

(c) Airworthiness rules, governing, from the standpoint of airworthiness, all 
types of aircraft, engines, propellers, and appliances. a ot ad 
“The United States, as a member of the International Civil Aviation Organiza- 
tion, is obligated, under the terms of the convention which brought that organi- 
zation into existence, to cooperate with other member states in the establishment 
of uniform standards and practices in the interest of safety of international air 
navigation. The Board, therefore, has responsibility for coordination of the 
civil air regulations with the international safety standards and recommended 
practices promulgated by the aforesaid Organization. 

While having primary responsibility under the act to prescribe and revise rules 
and regulations and minimum standards to promote safety of flight, section 
601 (c) authorizes the Board to delegate such authority to the Administrator, 
and the Board has made such delegations in a large number of specific regu- 
lations. 

Under these delegations of authority the Administrator has issued rules, poli- 
cies, and interpretations. The rules are mandatory and must be complied with. 
The policies provide detailed technical information on recommended methods 
of complying with the Civil Air Regulations and are for the guidance of the 
public. The interpretations define or explain provisions in the regulations and 
are likewise for the guidance of the public. 

In addition to exercising delegations of authority, as aforesaid, CAA partici- 
pates in the promulgation of regulations issued by the Board through suggest- 
ing new or revised regulations and reviewing and commenting upon proposed 
regulations. There is, in other words, close coordination between the Board and 
the Administration on all matters affecting safety regulations. 


SAFETY ENFORCEMENT 


While the Board, under the law, has responsibility to prescribe (or delegate 
authority to do so) rules, regulations, and minimum standards, it is the responsi- 
bility of CAA to administer and obtain compliance therewith. 

In those cases, numbering approximately 600 per year, not settled by imposi- 
tion of a civil penalty, CAA is required to file with the Board complaints alleging 
violations of the regulations and such complaints are adjudicated by the Board, 
which must conduct a hearing unless the same is waived by the respondent. In 
all cases an initial decision is issued by the examiner, which becomes final unless 
exceptions thereto are filed either by the complainant (CAA) or the respondent, 
within a fixed period of time. In such instances, the case is referred to the 
Board for final disposition. 


XII. AccIDENT INVESTIGATION 


Pursuant to law, the Board is charged with responsibility for regulations gov- 
erning the notification and report of accidents involving civil aireraft of United 
States registry wherever such accidents occur, and the investigation thereof. 
Thus, a report is required to be submitted with respect to each occurrence which 
falls within the Board’s definition of “accident.” The extent of investigation 
necessarily varies in accordance with the steps which may be required to de- 
termine the probable cause and the corrective action, if any, to assist in pre- 
venting recurrence. 

When, as is nearly always the case in a major accident, the report itself does 
not clearly disclose the probable cause, further investigation of the accident 
is required. Such further investigation usually falls into 1 of 3 categories, as 
follows: (a) cursory investigation, which involves the accumulation of addi- 
tional data through special inquiries, communication with witnesses, etc; (b) 
extensive investigation, which involves travel of investigators to places other 
than the scene of the accident, personal interrogation of witnesses, ete: (¢c) on- 
the-spot investigation, which involves examination of the actual wreckage, at the 
Scene, interrogation of witnesses, extensive technical and laboratory analysis, 
and in many cases, a public hearing. 
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In contrast with the Board’s responsibility, CAA’s concern with accicd 
is related primarily in making determinations with respect to: (a) Possible 
violation of the civil air regulations, which it enforces; (b) possible incor pe- 
tence on the part of airmen, whom it certificates; (¢) possible unairworthinesc 
characteristics of aircraft, which it likewise certificates; and (d@) possible ma| 
functioning of navigational aids and facilities, which it operates. 

In connection with major air carrier accidents, the Board may, and usually 
does, utilize the assistance of CAA personnel in conducting its investigation 
The nature of CAA’s participation in these investigations, of which CAB is ip 
charge, is such as to represent a desirable and often essential supplementation 
of the Board's limited resources. At the same time, the determinations of par 
ticular concern to CAA are facilitated. 

Effective January 1, 1954, the Board delegated to CAA authority to investigate 
and determine the probable cause of all accidents involving aircraft with a cer 
tificated maximum take-off weight not exceeding 12,500 pounds. This delega- 
tion does not extend to any accident involving an aircraft operated by any air 
carrier authorized by certificate of public convenience and necessity to engage 
in air transportation in Alaska. Further, the delegation will terminate as to 
any particular accident in connection with which the Board determines a public 
hearing may be desirable in the public interest. However, the delegation wil! 
apply to accidents which numerically comprise the substantial majority of the 
total accidents which occur. 

Attached is a summary of accident statistics with respect to the operations 
of the scheduled air carriers and the large irregular carriers for the years 
1951-53. 


ts 


Civil Aeronautics Board—Passenger fatality rates in United States air ca 
passenger services’ (calendar years 1951-53) 


1951 1952 1953 


Scheduled air carriers: 

Domestic and foreign/overseas ibis (2) (2) 
Passengers flown poate ; 000 27, 521, 000 33, 767, 000 
Passenger miles (thousand) - - - y 586 | 2 16,338, 347 9, 571, 000 
Passenger fatalities . 3 d 173 3173 109 
Passenger-fatality rate_.... ie cohe 1.2 1.1 0.6 

Irrerular air carriers: 

Domestic and foreign/overseas: | | 
Passengers flown : sai 000 695, 000 | 787, 000 
Passenger miles (thousand) vache 000 | 1, 252, 000 , 270, 000 | 
Passenger fatalities __----- 78 | 26 141 
Passenger-fatality rate _- ehaibknsts 7.3 2.1 11.1 

Total, air carrier: | 

Passengers flown_- aie eS ainks anh 25, 523, 000 | 28, 216, 000 | 34, 554, 000 | 

Passenger miles (thousand)-.-~- eh 14, 987, 586 | 17, 590, 347 tt 841, 000 

Passenger fatalities Sa 251 | 199 250 | 

Passenger fatality rate__-_--- Seip | ae | a. oy 

| 


| Includes scheduled services, nonscheduled and military contract (including CAM) passenger set S 
of scheduled carriers, common carriage/charter and military contract (including C AM) services of irregular 
carriers 

2 Passenger totals in military contract (including CAM) for 1953 not available both passenger and passe! 
ger-mile totals for these operations unavailable for 1951-52. ; 

3 Includes 33 passenger fatalities in foreign/overseas military contract services. 


Notes.— Passenger-fatality rate shown is per 100 million passenger-miles. 
Traffic data for 1953 estimated as complete reports not yet available. 


XIII. Crvi AERONAUTICS BOARD CERTIFICATION BASIS AND SPECIAL REGULATION 
OF THE C-—46 


The following outlines briefly the history of the safety regulations as they 
apply first, to aircraft used in scheduled air carrier service and second, to air- 
craft used in irregular air carrier service. 

Airplanes introduced into scheduled air carrier passenger service in the 1930's, 
notably the Douglas DC-3 and Lockheed Lodestar were certificated under air- 
worthiness requirements of the Department of Commerce, known as bulletil 
7-A. These regulations, which in 1937, became part 4 of the Civil Air Regula- 
tions of the Department of Commerce, and within the following year, of the civil 
air regulations of the Civil Aeronautics Authority, were very general and unde- 
manding of today’s airworthiness standards. They prescribed performance 
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standards, for example, which varied only slightly in their application to small 
personal-type airplanes or to large transport-type airplanes. : 

A new set of airworthiness requirements was developed and introduced into 
the regulations in 1940. These were known as the transport category require- 
ments and applied to all aircraft types certificated on or after July 1, 1942, 
which were to be used in scheduled air carrier passenger service. These require- 
ments differed from those theretofore in effect by prescribing, for example, far 
more comprehensive standards for the performance of transport-type airplanes, 
particularly in their ability to continue a takeoff and continued flight en route 
with one engine inoperative. They also required an adjustment of the operat- 
ing weight of an airplane dependent upon the length of the runway available, 
the field elevation, and minimum safe altitude over high terrain. 

Effective July 1, 1940, part 40 of the regulations, governing the operation and 
certification of scheduled air carriers, were amended to provide initially, that 
after December 31, 1945, no airplane should remain in scheduled air carrier 
passenger operation unless it complied with the new transport category require- 
ments. This would have retired from service the DC-3, the Lodestar, and other 
such airplanes which did not and could not, without extensive modifications, 
meet the transport category requirements. It soon thereafter became obvious 
that because of the war which prohibited the construction of the contemplated 
new transport type airplanes for air carrier service, the existing fleet of air 
carrier aircraft could not be retired at any such early date as originally con- 
templated. 

Duing the following years the date was extended several times, on the last 
occasion to December 31, 1953. However, the Board became increasingly aware 
that the exemplary safety record of these aircraft casts considerable doubt on 
the necessity for application of stringent requirements for recertification. partic- 
ularly where the practical effect of such requirements would be the prohibition 
of these aircraft types in air carrier service. 

On April 13, 1953, the Board adopted a major revision of the certification and 
operation rules applicable to scheduled domestic air carriers. In adopting re- 
vised part 40 the Board eliminated the requirement that all aircraft used after 
December 31, 1953, shall be certificated in accordance with transport category 
airworthiness requirements. An identical requirement contained in part 41 
Certification and Operation Rules for Scheduled Air Carriers Outside the Con- 
tinental Limits of the United States was also eliminated on December 31, 1953. 

With respect to irregular air carrier operations, since there was no apprecia- 
ble operation of this character prior to the termination of World War II, no sep- 
arate body of regulations existed for this type of service. However, during 1945, 
coincident with the end of the war, it became apparent to the Board that a con- 
siderable amount of activity in this field was starting and would be increased as 
surplus military types of aircraft became available at relatively low prices, and 
many returning veterans would be interested in continuing their flying careers 
started during the war as military pilots. Accordingly, a separate group of regu- 
lations was developed, circulated for comment, and in early 1946 adopted to be- 
come fully effective August 1, 1946. These regulations were known as part 42 of 
the Civil Air Regulations and prescribed at first rather general requirements 
compared to the regulations then governing scheduled air carriers. The Board 
stated, however, with the adoption of this part that it would follow the develop- 
ment closely and as more experience was gained with this type of operation the 
regulations undoubtedly would be amplified. The requirements in this part pre- 
scribed that the aircraft be certificated as airworthy and that they otherwise be 
found satisfactory by the Administrator of Civil Aeronautics for the services 
intended. 

During the next 2 years the regulations were amended from time to time as 
experience was gained by both the Administrator and the Board with this type 
of operation. In the summer of 1948, the Board, with considerable assistance 
from the Administrator as a result of his experience with this mushrooming 
phase of the industry, developed some very comprehensive revisions to the regu- 
lations in order to bring them more nearly into line with those governing the 
scheduled air carriers, since it was then apparent that the operations were being 
conducted with large aircraft and otherwise on a scale comparable to many of the 
scheduled air carriers. One of the significant elements of this series of amend- 
ments was the prescription of operating limitations applicable to irregular air 
carrier aircraft in order to achieve substantial uniformity in the operating 
Weights used by the various air carriers with the same type of aircraft, from the 
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same airport, or over the same route, and to require adjustment in weight for 
variations in airport elevations and runway length. 

At the time of promulgating these amendments the Board considered the aq- 
visability of requiring in part 42 compliance with the transport category cert;- 
fication requirements in the same manner as had earlier been required for scheq- 
uled air carriers. This question presented a dilemma. There appeared logic jn 
the view that no airplane should be permitted to be used in irregular air carrier 
operations which was not also eligible for scheduled air carrier service and, there- 
fore, that part 42 should be amended to require that all airplanes certificated as a 
basic type after June 30, 1942, shall be certificated in accordance with the trans- 
port category requirements. However, the C-46 had been certificated since that 
date and was being used extensively in irregular air carrier operations. The 
promulgation of such a requirement in part 42 would have been a virtual prohibj 
tion against the further use of the C46. Serious question was raised as to 
whether such a requirement could be regarded as either equitable or necessary, 
The Board decided, therefore, that although such a requirement should be intro- 
duced into part 42, the regulation should not be made retroactive. Accordingly, 
part 42 was amended to require that any new type airplane introduced into irregu- 
lar air carrier passenger service after July 1, 1951, must comply with the trans. 
port category certification requirements. 

Irregular air carrier operation as it is known today and the specific regula- 
tions governing that operation have both come into being relatively recently and 
it was not possible without the most serious economic consequences to apply 
identical standards with respect to the certification basis of aircraft used in this 
service and those used in scheduled service. The C—46 was certificated under the 
airworthiness requirements for the normal category in part 3 of, the Civil Air 
Regulations shortly after the war and was eligible to be used in irregular air 
carrier service since the specific regulations for this type of service were not yet 
developed, as previously stated. The C-—46 has also been used and is still being 
used by the scheduled air carriers, but only for cargo operation, since the regula- 
tions have prevented its introduction since 1942 into scheduled passenger service. 

In summary, the reason why the C—46 has been permitted to be used in irregular 
air carrier passenger operation and not in scheduled air carrier passenger opera 
tion is due to the simple fact that the safety regulations change from year to year, 
increasing in comprehensiveness and severity in Many respects as technical 
knowledge and knowledge gained from practical operating experience increases 
and it is wholly impracticable to apply continually changing standards designed 
for future aircraft types retroactively to existing aircraft since this would result 
in an almost constant series of modifications. An exception, of course, is that 
type of safety regulation amendment which is considered of sufficient signifi- 
eance to the increase in air carrier safety, that it justifies the economic burden 
involved. There are many examples of this through the years, notably, the 
amendments relative to fire prevention which have been made applicable to all 
air carrier aircraft, scheduled and irregular alike, including, of course, the C—46. 

The C—46 airplane particularly has been carefully analyzed at different times 
in the past to see whether or not it was responsible in any identifiable measure 
for the accident record of the irregular carriers. A very careful examination 
of the history and capabilities of this type airplane was conducted by the Board 
and the Administrator some months ago and as a result the Administrator con- 
ducted certain performance tests to be used as a basis for determining any pos- 
sible future action with respect to this type. The Administrator advised the 
Board that as a result of these tests, it appeared that the C-46 should have 
the maximum weight somewhat reduced in order to properly comply with the 
airworthiness requirements under which it had been certificated and that it 
could comply with the transport category requirements only at such a low weight 
as to make it totally unusable in air carrier service. Thereupon the Board pub- 
lished a notice of proposed rulemaking which would have reduced the weights 
in two specific steps. So much opposition was voiced as a result of this proposal 
that the Board held a public hearing before an examiner in order to give all 
parties concerned adequate opportunity to present such facts as they had avail- 
able on the subject. During the hearing the operators of the C—46 sought to 
show that there was not sufficient cause on which to base a weight reduction and 
that the accident record did not justify such action. 

During the examination by the Board of the extensive record which was 
developed in the course of the C—46 hearing, several accidents occurred to C-46 
aircraft in irregular air carrier operations. Having concluded that emergency 
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action was required, the Board adopted a special civil air regulation on January 
°1, 1952, reducing the maximum weight of the C—46 from 48,000 to 45,000 pounds 
when used in passenger service. In adopting this regulation, the Board intended 
that the certification provisions of the transport category performance limitations 
be applied to the C-46 with the exception that the propeller would be assumed to 
be feathered throughout the take-off climb. It was recognized, moreover, that a 
more accurate determination of the weight at which this requirement could be 
met should be made at a later date. On February 12, 1953, therefore, the Board 
adopted still another special civil air regulation which established 44,300 pounds 
as the weight at which these requirements could be met and which provided that 
this weight could be further increased to 45,300 pounds if certain improved pro- 
pellers were used. The latter special regulation also provided that any operator 
could choose to demonstrate compliance with these requirements at any higher 
weight if possible. No C-—46 operator has taken advantage of this alternative. 

During 1953, irregular air carriers operating the great majority of C—46 air- 
craft in the United States formed an organization known as the Aircraft Engi- 
neering Foundation. Through this organization it became possible for operators 
of C-46 aircraft. to present to the Board, with some uniformity and continuity, 
common proposals for the disposition of the C-46. The Aircraft Engineering 
Foundation has inquired of the Board as to whether it would be sympathetic to a 
proposal for a modification of existing part 42 to permit the continued use of 
C46 aircraft after December 31, 1953, without making mandatory certification 
in the transport category. The Board indicated that it was willing to review any 
proposal which promised to eliminate inherent deficiencies of the C-46 and which 
gave promise of general acceptance through the industry. Although the Aircraft 
Engineering Foundation was cautioned that such proposals must be received by 
the Board in sufficient time for the Board to take final action before December 
31, 1953, compliance with this request was not possible. The Aircraft Engineer- 
ing Foundation, therefore, requested an extension of the effective date of the 
requirement that all aircraft used in passenger operation after December 31, 1953, 
be certificated in the transport category. The Board agreed to a temporary ex- 
tension of this requirement and, on December 23, 1953, amended Part 42 to make 
this requirement effective April 1, 1954. 

Since the Board has not as yet received a formal proposal from the Aircraft 
Engineering Foundation, it is impossible to discuss this matter with any degree 
of completeness. It is anticipated, however, that within the next few months a 


more complete and definitive pronouncement will have been made by the Board 
in this matter. 


47965—54——_48 
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CIVIL AERONAUTICS BoArRD RATE ACTIVITIES 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


The work performed under rate activities falls into three primary categories : 
(1) Mail rates, (2) commercial rates, and (3) tariffs. There follows, for each 
category, a table showing major workload items involved and a brief statement 
concerning program for the fiscal year 1955. 


Mail rates 


953 ac O44 es ate 55 estimate 
On 1953 actual On 1954 estimate On | 1955 estimat On 
hand, . hand, hand, hand, 
June June June Jur 
. Re- Out- Re- Os leno: Re- Out- ae 
30, 1952 30, 1953) it” \30, 198 os Ul- | 30, 1955 
y 195 ceipts put 30, 1953 ceipts | put 30, 1954 ceipts | put 3, 19S 


Viail rate proceedings: 
Final rates 3 2 2 oR 
Temporary rates - | ‘ 2 23 ‘ 23 23 
Total mail-rate pro- 
ceedings 49 | 30 | 49 51 


| 


The above estimates are based on the assumptions that the current high level 
of economie activity will continue through 1955 and that mail-rate cases can be 
processed by the conference technique rather than by more costly and time con- 
suming formal hearings. 

One of the major problems in the mail-rate program is to attain a state of 
reasonable currency in processing mail-rate cases. Although, as reflected by 
the above table, further progress was made during the fiscal year 1953 toward 
achieving a current mail-rate docket, there are several major factors adversely 
affecting the Board’s ability to reduce the docket of uncompleted cases during 
1954 and 1955. These factors include: (1) Problems involved in the formal 
separation of subsidy and service mail pay under Reorganization Plan No. 10 
of 1958 which in many instances increases the complexity of case processing 
and creates a potential new class of formal proceedings related to the division 
of total mail compensation into the two components; (2) the necessity of open- 
ing current final rates of local service and helicpoter carriers whose temporary 
certificates are in various stages of renewal and are being renewed in modified 
form with a view of strengthening such carriers financially and reducing their 
dependence on subsidy to the maximum extent possible; and (3) problems with 
respect to the Alaskan carriers for all of whom final rates had been established 
by the end of fiscal 1953, but the sharp changes experienced by these carriers 
during recent years raises doubt that they can remain on closed rates for any 
extended period. 

In addition, the Board is faced with the necessity of continuing to perform 
the following three specific functions toward attaining maximum economy and 
efficiency in carrying out the subsidy program: (1) To perform a continuing 
review of mail rates, particularly subsidy mail rates, of all carriers in order 
to reduce such rates when they may have become excessive; (2) to reopen and 
adjust the mail rates of such carriers whose routes may be modified through 
revisions, suspensions, or mergers; and (3) to reopen the rates of carriers where 
analyses indicate that, because their schedules may be in excess of traffic 
potentiality at given points or over specific segments, the current mail pay sub- 
sidy is too high. 

Commercial rates 
On | 1953 actual On 1954 estimate On 1955 estimate 
hand, a — | hand, — hand, | 


| 
June June | | 
‘ 9| Re- | Out- lan yore] Re- | Out- 
a”, 1952) ceipts | put 1963) ceipts| put 


June | 

ine Re- | Out- 
‘ 954) 
30, if 4) ceipts | put 


Passenger and property rate | 
formal proceedings in 
Informal matters 
[ATA resolutions 
Special reports 
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The major current problems in the commercial rates area and to which the 
program for 1953 and 1954 will be directed are as follows: 

(a) Extension of coach service to areas not now served ; 

(b) Continuation of the investigation of tariff liability rules, complet ng 
the phase covering the various personal injury and death rules and prelim. 
inary work on cargo liability rules which are extremely important in pro- 
moting the development of air cargo; 

(c) A study of the fare structure and level, both domestic and interna- 
tional, for which there is a pressing need in order to secure increased revenue 
without inhibiting traffic growth ; 

(d@) Expediting the processing of formal and informal matters with re- 
spect to suspended tariffs, specific fares, rates and rules resulting from filings 
by the carriers; and 

(e) Analysis and processing of IATA rate resolutions and development of 
the United States position for IATA rate conferences. 

During the past year, 95 percent of the passenger-miles flown by domestic cer- 
tificated carriers were by service rate carriers. This transition to a stage where 
the industry depends so largely on commercial rather than mail revenues, as 
well as the growth in the volume of its traffic and revenues, has changed and in- 
tensified the whole nature and range of commercial rate problems. The cases and 
problems now being processed involve precedents which will determine the long- 
term pricing and marketing policies of the industry and the trend of the fare and 
rate structure. Many new and involved matters involving all phases of the rate 
structure are being raised which require exploration and analysis; the increasing 
complexity of the economic and legal aspects of the problems in both formal and 
informal proceedings has increased the difficulty of handling. the 
proceedings. 


various 


Tariffs 


| 
On 1953 actual | 1954 estimate 1955 estimate 


On 


On 


Regular tariff filings 

Special tariff permission ap- 
plications 

Rejections 

Exemptions 


30, 1952 


hand, 


June a 


| ceipts | 


1,061 |16, 648 


5 1, 031 
O| 245 
12 


Out- 


put 


hand, 
June 
x 1953 


Re- | Out- 
| ceipts| put 
ied : 


117, 500 |16, 937 
050 | 1,052 | 
250 | ' 250 | 


hand, 
June 


30, 1954 


Re- 
ceipts 


Out 
put 


17, 500 


1,050 | 1,050 
250 | 250 


12 | 13 | 12 | 12 
| | 


Tariff filings are becoming increasingly complex due to replacement of indi- 
vidual tariffs of many carriers by consolidated tariffs filed by publishing agents, 
introduction by carriers of more complicated rules, routings, and methods of 
tariff construction, increase in joint fare and rate coverage, modifications to 
reflect change in operating authorities and traffic conditions, and to election of 
carriers whose operations do not touch United States territory to participate 
in joint fares and rates from and to United States points, all of which tend to 
make tariff analyses more difficult. 

Since accumulations of unprocessed tariffs cannot be permitted, tariff filings, 
applications for special tariffs, free or reduced rate transportation, and inter- 
state, overseas, and foreign transportation were maintained on a current basis 
during the fiscal year 1953. However, limited staff resources necessitated some 
curtailment of detailed analysis, particularly of irregular carrier and forwarder 
tariffs, the deferring of certain activities for attainment of simplification, uni- 
formity and clarity in tariff publications, some accumulation of work in the 
analysis of carrier manuals publishing practices in furnishing free or reduced 
rate transportation and in processing informal complaints. 

The Board’s program for 1954 and 1955 provides for the conduct of tariff 
activities on a current basis to prevent unreasonable and unlawful fares, rates, 
charges, and practices from becoming effective which they ordinarily do 30 days 
after the filing date unless suspended by the Board before the effective date. 
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Criviz AERONAUTICS Board ROUTES AND GARRIER RELATIONS ACTIVITIES 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


The table below reflects the processing of some of the primary workload items 
within the routes and carrier relations activity during the fiscal years 1953, 1954 
and 1955. 


1953 actual 1954 estimate 1955 estimate | 


On On On 
hand, . hand, hand, 
June > . } June 


ca . a ( 2 
30, 1952 Re 30, 195% ut |30 1954 
ceipts *e S put ( 


ficate and permit appli 
itions ts 
ier-service Matters 

Certific ated ca rriers 

Noncertificated carriers ? 

rating schedules (pages) 26) 3, 5f 3, 37: 3. 600 
» $12 agreements 9 , BS _ B82 2 1, 385 
t rlocki ng relationships 57 50) 
tel han ipplications 5 ‘ 7 
| idatior s, mergers, and 
juisitions of control cer- 

ated carriers ‘ 5 10 





ludes temporary exemptions, service pattern changes, suspensions, airport notices, and nonstops 
T 


Includes flight reports, freight-forwarder applications, individual exemptions, and petitions, and other 
exemptions and petitions. 

Workload count began during fourth quarter of fiscal 1953. 

One of the major problems with respect to route and carrier relations activities 
is the imbalance between current work requirements and the output of which 
the staff is capable. As of June 30, 1953, there was an accumulation of over 
600 certificate and permit applications alone on over 400 of which no action had 
been started. This represented an increased accumulation of approximately 20 
percent during the fiscal year. 

The only substantial work accumulation remaining in the area of informal 
cases was in the intercarrier agreements and interlocking relationships area. 
Notable during fiscal 1953 was the increase in the number of exemption, agree- 
ment, and permit cases, normally handled informally, for which formal proceed- 
ings had to be undertaken, and the institution of several formal investigations 
affecting that type of applications. 

The major work in process includes, among other things: A large number of 
major route proceedings in the international field, early completion of which it 
is anticipated will lessen the burden of Government-subsidy support; 2 major 
investigations affecting service to and within Alaska ; cases involving the renewal 
of certificates of 6 local service carriers; 2 major cases involving the merger 
of domestic air carriers; a consolidated proceeding embracing a broad investiga- 
tion into the future operating authority to be granted irregular air carriers; and 
3 major area cases which involve a substantial portion of the domestic route pat- 
tern and affect issues of basic importance to the soundness of the domestic 
trunkline system. 

The program for 1955 contemplates continued effort to reduce the docket of 
hew route and amendment cases to the extent possible and to complete procedural 
work on renewal of temporary certificates prior to their expiration. The Board 
will continue to expedite proceedings involving voluntary agreements of mergers 
or actuation of assets. In addition it is anticipated that the Board will decide 


the Irregular Air Carrier proceeding, the Intra-Alaska Investigation and the 
Intra-Hawaiian case. 


CivIL AERONAUTICS BOARD INTERNATIONAL CIvit AVIATION ACTIVITIES 


SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


The current trend of increase in differences of opinion on the proper interpreta- 
tion and application of the principles, particularly the capacity provisions, em- 
bodied in United States bilateral agreements is expected to continue, and like- 
wise the current trend of incres ising difficulty in negotiating new agreements 
containing the liberal principles espoused by the United States. For the most 
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part the new agreements to be negotiated are with countries whose aviatior 
cies are in conflict with those of the United States and where previous atts 
to reach agreement have been unsuccessful. 

The work program for the fiscal year 1955 will consist primarily of the for 
tion of United States positions for the 1955 economic work program of ICAO 
and preparation for and participation in the negotiation of new agreements and 
consultations with foreign governments regarding (a) the interpretation 
application of agreements, and (b) problems not covered by agreements 
particular significance with respect to the workload of this activity in 1955 
the fact that the 7-year certificates issued in two of the Board’s major rout: 
cisions, the Pacific decision and the South Atlantic decision, expired on July 
1953, and August 15, 19538, respectively. The implementation of the new cert 
eates to be issued as the result of the renewal proceedings in these cases | 
require the revision of a number of existing agreements as well as the cor 
sion of other bilateral arrangements, This will mean a substantial incre 
workload for 1955. 

The inauguration of international services during the fiscal years 1954 
1955 by the national carriers of countries with which the United States | 
cently concluded agreements as well as those of some countries with which agre 
ments had been concluded in previous years will cause those governments to 
scrutinize more closely the operations of United States carriers. As a result, th 
eapacity of United States carriers on competitive route segments Will be subject 
to more frequent challenge, and the onus will be on the United States to justify 
the capacity offered. Consequently, the most thorough staff preparatio 
the greatest negotiating effort will be required in the negotiation of, and cor 
sultation under, air transport agreements in 1955. The success of such negot 
tions depends largely upon the adequacy of staff preparation which provides the 
negotiators with information to meet the diverse arguments of the foreign goy 
ernment and to support strongly the United States position. Similarly, the ec 
nomic problems which ICAO will attempt to solve during 1955 are ones on whic! 
the member states of ICAO hold widely divergent views, and the United States 
delegation must have well-defined and well-supported positions, based o1 
tailed analysis and close coordination with other Government agencies and 
industry. 


Civiz AERONAUTICS BoarD REGULATION OF ALASKAN CARRIERS 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 19° 


The table below reflects the major items of workload in connection with the 
regulation of A'askan carriers during the fiscal year 1953, 1954, and 1955 


“y : 
1953 actual | On 1954 estimate | 


On 
| hand, - —1! hand, |- . hand, | 


June | R | | June June | p 
. aa’ e- Out- |, a Re- Out- |. on Re- Out 
30, 1952 ceipts| put 130. 1953) ceipts| put |39, 1954) ceipts put 


955 e ate 
On | 196 estin 


| 
Route, service and other | 
economic cases | 
Carrier reports 

Audits 

Letters of registration _- 
Safety enforcement cases - - _- 


The Board continues to be faced with certain basic problems in the regulation 
of air transportation in Alaska resulting from the phenomenal growth of the 
Alaskan air-transportation system, problems involving substantial duplication 
and overlapping in the overall route pattern and the financial structure of Alaskan 
carriers strained by the constantly expanding need for service. 

The Board has instituted two proceedings, currently in process, the specific 
purpose of which is to attempt to reduce the need for Government assistance by 
route realinements, mergers or revisions in connection with renewals of cer- 
tificates. 

Three of the four certificates of carriers providing States-Alaska service ex- 
pired on December 13, 1953. Into the renewal proceeding the Board consolidated 
an investigation of the feasibility of a merger of Alaska Airlines and Pacific 
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Northern Airlines. This proceeding has been underway for several months and 
is now in the formal hearing stage. It is expected that the Board will have the 
scope of the States-Alaska services before it for decision by the end of 1954. 

The second proceeding involving a review of the air services within the Terri- 
tory itself will constitute the most comprehensive examination of the Alaskan air 
services ever made by the Board. It is designed to reduce need for Government 
assistance by merging carriers, suspending routes, and investigating any and al! 
other aspects of such services toward establishing a sound air-transportation 
system in Alaska. The program for 1955 contemplates completion of this inves- 
tigation and substantial consummation of resultant adjustments in route pat- 
terns, tariffs, schedules, and agreements. 


Crvizn AERONAUTICS BOARD ACCOUNTING AND STATISTICAL ACTIVITIES 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


There follows a table showing certain significant workload items within the 
accounting and statistical activities. To a large extent other work performed 
under these activities is not conducive to presentation in terms of number of 
units. 


O53 acti: 54 es ite 
On 1953 actual On 1954 estimate 


hand, - hand, 
June June 
30, 1952| Re- | Out- isp 1953} Re. | Out- 

ceipts | put ceipts put 


Audits. -- 34 54 7 26 49 21 
Jarrier quarterly reports 72 638 57: 137 648 707 
Accounting interpretations 
and waivers .-_- 213 206 6 250 | 250 
Recurrent statistical reports | 168 2: 81 168 165 
Reports to international avi- | 
ition organizations. __.. | 36 | 19 | 31 | 44 | } 31 


The work in this area embraces the collection, validation, and distribution of 
virtually the entire body of factual knowledge available to the Board and the 
publie covering the financial and economic operating results of United States air 

arriers engaging in both domestic and international operations. The discharge 

of these functions involves three basic work programs: (1) the accounting pro- 
cram, including the administration of the uniform system of accounts and the 
audit of carrier records; (2) the statistical and reporting programs, including the 
compilation and distribution of all basic financial and economic statistics, the 
preparation of periodic reports and special statistical data; and (3) the special 
studies program, including studies essential to the identification, interpretation 
and forecasting of economic trends and developments in the industry. 

The major problems in this area are concerned with the urgent need for mod- 
ernization of the accounting and reporting systems; the need for shortening the 
period between audits of the carriers records, some of which have not been audited 
for periods ranging up to 6 years and is now made even more acute by the ex- 
panding scope of audits necessary under Reorganization Plan No. 10; the further 
development of a program to produce in a central source and by mechanical means 
a greater portion of the statistics needed by the operating staff ; and the conduct 
of special studies of major significance in the development of the agency’s regu- 
latory program. 

The program for 1955 contemplates: (1) continued effort toward modernization 
of the uniform accounting and reporting systems including more effective and 
uniform accounting controls for all separately regulated operating entities of the 
multiple entity carriers; (2) continued improvement in the field audit program 
by focusing more effort upon development of preventive carrier procedures and 
practices and by improved audit techniques; (3) more effective use of IBM equip- 
ment for developing statistical data; and (4) further improvement in reporting 
and analytical techniques used in special studies. 
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CiviL AERONAUTICS BoARD ECONOMIC HEARING ACTIVITIES 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


The following table reflects the actual and estimated handling of economic hear. 
ing activities during the fiscal years 1953, 1954, and 1955: 


953 actus 954 esti , 955 es e 
On 1953 actual On 1954 estimate On 1955 estimat 
hand, -—-|"————| hand, |[—" | hand, -———— 


June | Re. | Out- [24°] Re- | Out- |JUme.| Re- Out- 
ceipts | put 


36, 1952 30, 1953 30, 1954 


ceipts | put ceipts| put 


Dockets co tp Sete cee be 424 243 97 1477 225 5 527 


527 225 190 


) 
Hearings. ; ip ; 269 92 | 53 | 1200 90 f 240 90 70 


1 Includes 3 hearings in process, embracing 12 dockets. Actual totals on hand, as of June 30, 1953, } 
been adjusted downward to reflect current judgment as to pending cases which will probably be disr 
for want of prosecution and to reflect dockets consolidated into other proceedings. Also, becaus« 
unusually large number of dockets in the large irregular investigation (214 now pending), these dockets, a 
the hearing have been eliminated in the foregoing table. 


The major problem in this area continues to be the time lag between initia- 
tion of a formal proceeding and the issuance of an initial decision. Although 
continuing efforts are being made to establish the most efficient and expeditious 
procedures, the current staff assigned to economic hearing activities is inadequate 
to dispose of economic cases on a current basis. 

The program for 1955 directs particular attention to priority cases, those 
involving rates, route improvement, intercarrier arrangements to provide through 
service, certificate renewal cases, and enforcement Cases, which have an im- 
portant bearing upon the economic stability of the carriers and upon the financial 
outlays by the Government in the form of mail compensation. 


Civii AERONAUTICS BoarD EcoNOMIC ENFORCEMENT 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


The following table reflects the actual and estimated handling of economic 
enforcement matters during the fiscal years 19538, 1954, and 1955. 


On | 1953 actual On 1954 estimate On 1955 estimate 
hand, (ed, po) eed, 


June | June June 
J Re- | Out- re Re- Out- |. Re- Out 
59 54 
30, 1952 ceipts| put 30, 1953 ceipts | put 30, 1954 ceipts put 


Informal enforcement cases- -- 188 180 125 180 170 135 200 
Formal proceedings - - 2 31 | 22 34 24 18 40 30 
Court actions for enforcement- 6 | 5 | 4 7 8 4) ll 10 
Investigations. n 177 143 | 206 114 150 140 | 124 190 
Special enforcement projects- 15 6 7 14 | 6 | 6 | 14 6 


Sconomic enforcement work falls into five general categories: (1) Informal 
enforcement cases, which involves warning offenders and affording them an 
opportunit yto achieve compliance voluntarily; (2) formal administrative pro- 
ceedings, which involves a formal hearing, the issuance of cease-and-desist 
orders, and the suspension and revocation of economic operating authority; (5) 
court actions for enforcement, which includes the institution and prosecution, in 
the proper courts, as agent for the Board, of all civil and criminal enforcement 
proceedings and the handling of all related appeals; (4) investigations, which 
include the initiation, planning, and conduct of investigations of alleged or sus- 
pected violations subject to the Board’s jurisdiction; and (5) special enforce- 
ment projects, which include work done on proposed regulations and legislation, 
cooperation and interchange of information with Federal, State, and local 
agencies and officials. 

The principal deterrent to an effective enforcement program is manifested in 
the inability of the staff to accomplish a sufficient number of enforcement actions. 
Every aspect of the enforcement program has been, and is, grossly inadequate 
when considered in relation to the magnitude of the job to be done. The segment 
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of the air-transportation industry of immediate concern to enforcement consists 
of the following (all figures are approximate) : 57 certificated carriers, 61 large 
irregular carriers and irregular transport carriers, 70 foreign air carriers, 54 
authorized domestic, and international airfreight forwarders, 30 carriers operat 
ing into the United States pursuant to section 6 (b) of the Air Commerce Act of 
1926, as amended, over 2,000 air-taxi operators which are subject to some degree 
of economic regulation, numerous Alaskan pilot owners, and intrastate carriers 
which are, in some instances, engaging in unauthorized interstate air transporta 
tion. The passage during fiscal 1953 of the amendment to section 411 of the act 
bringing certain practices of ticket agents within the jurisdiction of the Board 
further expanded the industry to be policed, for there are over 600 known agents 
for large irregular carriers, in addition to ticket and cargo agents representing 
certificated carriers. For effective enforcement, it is necessary to take formal 
enforcement action against carriers or persons in every major category outlined 
above, which cannot be done with the present staff. Under these circumstances 
present efforts constitute only token enforcement, designed to deter wholesale dis 
regard for the act and the Board’s regulations, 

The major objective of the enforcement program for 1955 is to accelerate ac- 
tivity to the extent possible with respect to all phases of the established work 
program to the point where enforcement action taken against each category of 
violator will serve as an effective deterrent to others within the same class or 
category, and thereby substantially increase the degree of voluntary compliance 
obtained from the industry as a whole. Stated in terms of type of violation, 
particular emphasis will be placed on financial and managerial practices of car- 
riers which increase their need for subsidy, unlawful interlocking and control 
relationships, unauthorized airfreight forwarded activities, operations by car 
riers under section 6 (b) of the Air Commerce Act of 1926, as amended, in ex 
cess of their authority, air carrier operations by ticket agents without authority, 
unfair and deceptive advertising practices of carriers and their agents, unlawful 
combinations of carriers, and violations of those Board regulations which are de 
signed for the protection of the public. 


CIvIL AERONAUTICS BOARD SAFETY RULES AND STANDARDS 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


The following table reflects the major items of workload, subject to statistical 
presentation, in connection with safety rules and standards. 


Estimated Estimated 
number to be | number to be 
completed completed 
fiscal year fiscal year 
1954 1955 


Actual num- 
ber com 
pleted fiscal 
year 1953 


Amendment and additions to Civil Air Regulations 
Proposed amendments and additions to the Civil Air Regu- 
lations (draft releases) 


Current developments in civil and military aircraft operations continue to pre- 
sent the Board with immediate and continuing problems in the field of safety 
regulation: (a@) development of new regulations and reevaluation of present 
Civil Air Regulations to enable the Board to promulgate revisions necessary to 
permit the greatest use of turbine-powered and helicopter aircraft and yet pro- 
vide adequately for safety; (b) the need for emergency regulations in connec- 
tion with the national security preparedness program will continue to impose 
additional priority workload on this activity; (c) increasing range, speed and 
complexity of aircraft will require continued research into the design of air- 
craft, aircraft equipment and instruments; operating practices; duties and 
training of flight and ground personnel; and development of a stabilized program 
for general periodic revision of all Civil Air Regulations; and (d) assisting in 
the formulation of proposed standards for the use of United States representa- 
tives at the International Civil Aviation Organization, and implementing per- 
tinent ICAO annexes and amendments thereto in accordance with established 
policies and procedures. 
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The program for 1955 contemplates continued study and research on the im- 
mediate and continuing problems and development of necessary regulations and 
standards with special emphasis on those pertaining to the use of turbine. 
powered aircraft. 


Crviz AERONAUTICS BoArRpD SAFETY ENFORCEMENT PROCEEDINGS 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1954 


The following table reflects the actual and estimated handling of safety enforce- 
ment cases for the fiscal years 1952 through 1955: 


1952 1953 1954 
actual actual estimate 


On hand, beginning of fiscal vear : oe Ps | 203 216 164 
Receipts (new proceedings initiated) -- i ; 5 619 | 562 | 619 
Output (proceedings closed) __. ‘ase er in . | 606 | 614 590 


On hand, end of fiscal year___-- 216 164 193 


The work program under this activity contemplates the processing of proceed- 
ings with a minimum of delay so that the Government’s program to foster and 
insure safety in civil aviation will not lose its effectiveness as a result of delays 
in the disposition of enforcement cases. 


Civiz AERONAUTICS BoARD—ACCIDENT INVESTIGATION AND ANALYSIS 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


The following table reflects certain major workload items involved in the 
investigation and analysis of airplane accidents. 


On 1953 actual On | 1954 estimate On 1955 estimate 


hand, — a 1 bene, Bond, 

June | June June . 

‘ . Re- Out- |4; rq| Re- Out- |. > Re- Out 
952 a 3 ¢ Oe * « 95 

30, 1952) coints | put. (2% 1953 ceipts | put (2% 1954! ceints| put 


Accident reports received ! So) Te Eh seeks 2,315 
Mechanical interruption re- | 
ports ae Seka uae Glee Fick 3, 000 4 : 
Investigations 2_______ 8 | 4.297 | 4,233 52 | 2,443 | 2,631 | 
Public accident hearings ‘ 17 19 20 | oe 20 
Formal accident reports is- | | 
sued ‘a Sania ll 24 22 3 | 31 31 13 | q 26 
! i ! 


' 


! Reflects the delegation of small plane accident investigation authority to CAA, effective Jan. 
Receipt figures for 1954 and 1955 would otherwise have been 4,100 and 4,000, respectively. 
3 Includes investigation of potential hazards, 


The principal problem in this area arises from the increasing difficulty involved 
in the investigation and technical coverage of accidents due largely to the con- 
tinuing increasing complexity of modern aeronautical equipment. Also of serious 
concern is the problem of increasing potential aeronautical hazards. 

The program for 1955 contemplates fuller utilization of existing staff through 
organization improvements to permit keeping pace with increasing workload 
resulting from the operational gains made in the use of transport-type aircraft 
and their increased size, speed, and more complex engineering features. Poten- 
tial aeronautical hazards will be investigated at a rate of accomplishment that 
time and funds will permit; however, the more important safety surveys and 
studies for recommendations will be accomplished as in the past. No increase 
is contemplated in the number of public hearings to be held. However, greater 
use will be made of the techniques of special investigations in lieu of hearings, 
in order to comply with the Board’s statutory requirements. Formal accident 
reports will be released to the public on these proceedings at a pace commensu- 
rate with available manpower, 
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Civit AERONAUTIvS Boarp LEGAL STAFF ACTIVITIES 
SUMMARY OF WORK SITUATION AND PROGRAM FOR THE FISCAL YEAR 1955 


The table below reflects the actual and estimated handling of major workload 
items under “legal staff activities.” 


52 ag § Fa > i ¢ > ae ao } . 
On 1953 actual iss 1954 estimate On 1955 estimate 


hand, apts hand, ae RE, 


June : June . June 
30, 1952 Re- Out- 30, 1953 Re- Out- 30, 1954 Re- Out- 


ceipts | put “| ceipts | put ceipts put 


gation Cé 3 ; 21 31 

nion writin (total cases) j 76 53 

icre sain ations: Num- 

amendments and 

hange 21 
por ts on 1 pending legisla- 
‘ivil Air Regulations: Num- 
of amendments and 


Viti 
ions 


on ife re nces.. 


The major workload problem in legal staff activities involves opinion writing 
work, the bulk of which relates to cases in which a hearing and oral argument 
have been held and where the issuance of opinions is usually required as a mat- 
ter of law, since the Board must set forth the findings on which its decisions are 
based. The primary difficulty in this area lies in the inability of staff assigned 
to the function to handle the workload on a current basis. Essentially, prepa- 
ration of opinions represents final implementation of work performed in other 
areas and determinations by the Board in connection with the basic aspects of its 
economic regulatory activities. To realize the maximum benefits from actions 
by the Board in making route and other adjustments, where feasible, to decrease 
subsidy requirements, it is most important that opinions issue promptly. A 
bottleneck at this point would serve to substantially nullify the effect of increased 
output in other areas. 

The program for 1955 in the opinion writing area contemplates handling 
on as current a basis as possible, with available staff, the anticipated increase in 
workload due to Reorganization Plan No. 10 and route cases related to the mail 
rate program. It is anticipated that the most essential workload pertaining to 
litigation, international matters, research projects and problems wih respect 
to Federal-State relations, safety regulations and economic regulations can be 
handled on a relatively current basis. 


Senator Scnorrre.. First, I want to join the chairman in express- 
ing my appreciation and pleasure at having your comprehensive state- 
ment here. We have, of course, a bill here for a complete revision of 
this important matter. Probably, before we have finished, we will 
have a great many witnesses covering every segment of this industry 
that the administration or legislation has touched or will touch. 

[ want to approach the questions that I want to ask you, Mr. Chair- 
man, from the standpoint of getting the record in as good a shape and 
as far as one Senator is concerned, I want as nearly complete a picture 
as I can get it in order to guess this thing out to the best possible end. 

Some of these witnesses before have “presented some matters that 
were rather intriguing and baffle me. 

[ have reference to some of the exhibits and one of the ATA, the 
story of progress under regulation of certificated scheduled air trans- 
portation, and in that exhibit there is attached a graphic situation 

that, if true, certainly affects the administration of this department, 
your department, materially. That is the North American combina- 
tion past and present. 
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Do we have in the record, as far as your Board is concerned, ay 
explanation of the interrelationship shown in this exhibit ? 

Mr. Gurney. No; we have not furnished for the committee a breal- 
down of the information portrayed there. I do not know that we 
could give you definite answers on the relationships between those 
companies subsidiaries or not. I do not know if our staff has made a 
study. 

Senator ScHorrre,. Why is this kind of a complicated structure 
used? Do you have any judgment on that, or would you care to ex- 
press an opinion on that ? 

Mr. Gurney. I would say that, No. 1, all of those matters are being 
gone into in an enforcement case that is presently before a hearing 
examiner of our Board. The hearing examiner has or will complete 
testimony shortly. Let Mr. Nunneley answer that. 

Mr. Nunnetey. From the Board’s standpoint, the problem is this: 
We do have an enforcement proceeding which was instituted by our 
Office of Compliance which alleges a number of violations of the act 
and the regulations by the companies comprising the North American 
group. 

Among the issues there are the ones of interlocking contro] and 
whether any such have been established in violation of the act. There- 
fore, those issues are pending adjudication before the Board and have 
to be determined on the record made in that proceeding. 

Accordingly, I do not believe it would be appropriate for the Board 
at this time to take any position in regard to those problems. 

Senator Scnorpret. Are there any of those matters that went into 
this record of such a classified nature that this committee could not 
have the advantage of that ? 

Mr. Nunne ey. No, sir. 

Senator Scuorpre.. I wanted to be sure of that, and if it is, I nat- 
urally want to abide by whatever the rules and regulations of the 
Board might be. 

Mr. Nunnetey. As far as I know, all the records in that matter 
are of a public nature, public transcript, public exhibits, and the ex- 
aminers’ report will be a public document. 

Senator Scuorpret. The reason for my question is that the regula! 
airlines, as I get it, confine practically all their operations to one cor- 
poration, and here we have a maze of them so interrelated that I do not 
see how the Board would be in any other position than in a lot of ad- 
ministrative difficulty on rules and regulations and type of procedures. 

I presume that will be before us in the examiners’ report. Is that 
correct ? 

Mr. Gurney. That is correct. It will be gone into thoroughly. 

Mr. Nuwnne ey. It is alleged that those were interlocking relation- 
ships, established in violation of the statute that is the issue in the 
proceeding which will be covered in the final decision. 

Senator Scnorpren. And we will get some explanation of the com- 
bine of these carriers represented by the North American combina- 
tion past and present. I presume that will be in that, too. There will 
certainly be some breakdown as to that. 

Mr. Nunne ey. I believe there will be. 

Senator Scnorpret. I take it you have had some enforcement dif- 
ficulties in your department. 

Mr. Gurney. Yes, sir. 
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Senator ScuorpreL. How is your personnel for enforcement up 
there? Do you have sufficient personnel ? 

Mr. Gurney. We would like to have more. We can go into tle 
cases more rapidly. We could do a better job of investigating. 

[ believe Mr. Fitzgerald is more informed on that. Or would you 
he more informed on that, Mr. Nunneley? I believe you would. 

Mr. NuNNELEY. We have about 20 people, ine luding a il staff, in the 
Enforcement Office of Compliance at this time. I believe there are 
about 12 lawyers and investigators and the rest are stenographers 
and clerical personnel. 

Senator Scuorpre.. Are you back on your enforcement work 
materially ? 

Mr. NunNELEY. It is difficult to say that because the extent and 
scope of enforcement activities is actu: ally a matter of your own initia- 
tive primarily. I believe there are areas, although the head of = 
Office of Compliance would be more competent to say specifically, but 
| believe there are areas of suspected problems whic +h they cannot get 
to as rapidly as desirable. But how serious that problem is, I am not 
prepared to say. 

Mr. Gurney. I might say right there that the ¢ )ffice of Compliance is 
a separate unit of the Board. It acts on its own initiative and has a 
great deal of autonomy in the unit itself. 

Senator ScHorrPeL. Do you know of any reason why the enforce- 
ment officials of your Board would have any objection to appearing 
before this committee and testifying / 

Mr. Gurney. No; Lam sure they would be glad to come. 

Senator Scnoerren. It may be necessary, as some of us might view 
it, to have the enforcement officials appear here before we finally close 
this hearing. 

There are a great many questions I would like to ask, keeping in 
mind, of course, the investigation that Chairman Gurney testified to 
with respect to the decision, and which I do not think would be 
decision as to policy so far as they testified concerning the facts a1 nd 
circumstances that they sus pended any of these companies in their op 
erations before the Board. I take it you have no objection. 

Mr. Gurney. No. And if there is any information you want and 
because of the separate authority the Chief of Compliance has, | 
believe it would be better for him to come than for the Board to say 
whether or not he is doing a good job. 

Senator ScuorpreL. | intend to submit to the enforcement officers 
. certain series of questions that I would like to have their answers to 
for the benefit of the record here. 

Mr. Gurney. That would be fine. 

Senator Scnorrren. We have had some complaints, or at least I 
can say that as far as one member of this committee is concerned, 
sbout the Board not enforcing the laws more effectively. 1 pre 

sume it goes to some of the v iolations of certain nonscheduled opera- 
tors and airlines and I have wondered why that has been. Was it 
lack of personnel or because this investigation was under way, 01 
just what caused that, if that is true. 

Mr. Gurney. Possibly so, Senator. The Board has tried to be 
lenient as possible to all carriers who make an effort to comply with 
the Board’s regulations, if they make an effort to. Mostly the Board 
has trouble where there is willful and fi: agrant violation. 
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There is a contention on the part of the irregular carriers that the 
Board regulations on regularity are not clear, and subject to many 
interpretations. The Board does not feel that it is unclear. In fact, 
a number of cases that have gone to the courts, and if I remember the 
Board was upheld by the circuit court in at least 2 instances and 
possibly 3 instances, so the Board feels that the regulations are clear 
enough to be understood by anyone who is not bent on exceeding them. 

As I say, we have tried to be as liberal in this policy pending the 
cutcome of our big investigation of the need for supplemental service. 
The hearings are concluded now on the matters of policy as to whether 
or not additional supplemental service is needed and where and 
what kind. 

We are awaiting the examiners’ report. As I stated yesterday, it 
would be forthcoming some time this fall, we hope. 

Senator Scuoepre.. Is it not true that some of the nonscheduled 
airlines have lived strictly within the rules and regulations of your 
department ? 

Mr. Gurney. Yes; there are a number of them who have. 

Senator Scuorrren. Then those who are viol: iting these rules and 
getting by with it penalize the nonscheduled airlines who are living 
within the rules, and also penalize the certificated carriers. Isn’t that 
true! 

Mr. Gurney. Yes. I do not want to go into too much detail because 
of the fact that the case is under consideration. 

Senator Scuorrret. I do not want to ask you to do that. 

Mr. Gurney. But we do know that most of the business of the 
irregular carriers comes from serving the half-dozen larger cities in 
the United States. So they do compete and make it harder for the 
Board to establish a stable industry. 

Senator Scuorrret. That is one of the things that you are wrestling 
with and that will be cleared up as the result of this he: ring. Is that 
a fair statement ? 

Mr. Gurney. Yes, it is. 

Senator ScHorpre.. As I see it from this point of the hearings that 
have developed, and I want to be very frank about it and be fair about 
it, all this testimony is not in yet. But it does point to certain irregu- 
larities that possibly should be corrected and, of course, will be cor- 
rected and you may need some statutory grounds to correct them, but 
certainly this committee will have to have the picture before us and 
with your statement and the other statements in here, arrive at some 
kind of a decision. 

But it does seem as though some of these irregular operations that 
go beyond your rules and regulations, and even the law, are giving 
the adv antage to those the longer they drag out the case and are pena!- 
izing the other operators who live within the regulations and live 
within the law. 

That is probably one of the reasons why we get some of this type 
of legislation for some of these corrective measures. 

Mr. Gurney. The Board is very appreciative of the interest of this 
committee, Senator Schoeppel, in our problem, and it is a big problem, 
and we are doing out utmost to come toa fair decision. 

I might say that it is not just the objective of the Board to do away 
with the $3,500,000 subsidy to the trunk airlines. That is not our 
complete objective by any means. Our complete objective is, first, to 
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establish a stable industry, first, to get the airlines off the subsidy and 
then get them properly financed and their business such that they can 
attract equity capital and get away from being, even in a depressed 
period, a need carrier. Under the present law if they should lose busi- 
ness to carriers that are not authorized in an unauthorized way might 
throw our whole trunk system, that has taken 16 years to build up, 
back in a need position. 

So, our purpose is to establish stable airlines all over the country, 
get them in a good financial condition, and when they get that way 
then we can have the opportunity of putting the rates down for travel 
on airplanes to the point where more of the people of the United States 
can take advantage of that kind of travel. 

We are progressing to the point, to that point quite rapidly. 

Witness the lower coach fares and we admit quickly that since the 
war the irregular carriers have initiated, in some cases, over the good 
routes these lower fares. 

Senator ScHorrreL. I would like to ask a question at this point. 
Could you furnish this committee a detailed study of the nonscheduled 
operations from the original authorization time to the present ? 

Mr. Gurney. I would be glad to furnish it and we will be glad to 

it it in the record at this point. 

(Information supplied by CAB is as follows :) 


HISTORY OF THE AUTHORIZATION FOR NONSCHEDULED OPERATIONS FROM THI 
ORIGINAL AUTHORIZATION TO THE PRESENT TIME 
[Appendix A of the letter from the Civil — Board, dated June 9, 1954, infra 
p. 1163 

Title LV of the Civil Aeronautics Act contains a specific and detailed system 
of regulation of many economic activities of air carriers. The keystone of the 
system is the requirement in section 401 (a) that no air carrier shall engage in 
air transportation unless there is in force a certificate of public convenience 
and necessity authorizing such transportation, and providing for the issuance of 
such certificate, upon application and after notice and hearing, if the Board 
finds that the air transportation covered by an application is required by the 
public convenience and necessity and that the applicant is fit, willing, and able 
to perform such transportation properly and to conform to the provisions of 
the section and the rules, regulations, and requirements of the Board. Congress 
realized, however, that while this comprehensive regulation was necessary for 
the industry as a whole, it might be too stringent and inflexible if applied with 
out qualification or relief to all air carriers equally. Congress, therefore, gave 
to the Board certain powers to exempt air carriers from the requirements of 
title IV. This authority is set forth in section 416 (b) (1), which provides as 
follows: 

“The Authority, from time to time and to the extent necessary may (except 
as provided in paragraph (2) of this subsection) exempt from the requirements 
of this title or any provision thereof, or any rule, regulation, term, condition, 
or limitation prescribed thereunder, any air carrier or class of air carriers, if 
it finds that the enforcement of this title or such provision, or such rule, regu- 
lation, term, condition, or limitation is or would be an undue burden on such 
air carrier or class of air carriers by reason of the limited extent of, or unusual 
circumstances affecting, the operations of such air carrier or class of air car- 
riers and is not in the public interest.” 

The legal basis of the authorization given by the Board to the irregular car- 
riers rests upon these exemption provisions of section 416. From the beginning 
in 1938, the Board recognized that there was a group of small carriers which 
conducted their business in such a way that they could not comply in any sul 
stantial measure with the detailed requirements of the act and continue to 
operate. They furnished a call-and-demand air service, operating generally 
from a fixed base, and flying where, when, and if requested without regard 
to any schedule. For the most part, they operated small non-transport-type air 
craft and their air transportation services were only incidental to, and a by- 
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product of, other aviation activities such as the sale and servicing of aircraft 
and accessories, flight instruction, and the operation of airports. 

While in 1938 the operations of these carriers were of limited economic signifi- 
cance insofar as the air transportation system of the country as a whole was 
concerned, their very existence indicated a need that could not be satisfied by the 
larger, scheduled air carriers. It was also clear that their operations were of 
such limited extent and were conducted under such unusual circumstances that 
compliance with the provisions of title IV of the act would have been unduly 
burdensome on them. Regulation would have put them out of business. The 
limited nature and indefiniteness of their services as to time and place made 
it extremely difficult for them to sustain the burden of prosecuting an applica- 
tion for a certificate of public convenience and necessity, or to satisfy the other 
detailed requirements imposed upon air carriers generally. It was also obvious 
that their operations were of a type which did not fit logically into the economic 
provisions of the act, since most of the economic provisions were clearly designed 
primarily for those regular, route-type services that were, and are today, the 
backbone of an adequate air transportation system. 

Accordingly, the Board, relying upon its authority under section 416 (b) of 
the act, issued in 1938 its so-called nonscheduled regulation. That regulation 
exempted from virtually all of the provisions of title IV of the act air carriers 
which did not engage in scheduled operations. Under the regulation, an opera- 
tion was deemed to be scheduled if the air carrier held out to the public by 
advertisement or otherwise that it would operate one or more airplanes between 
specific points with regularity or with a reasonable degree of regularity. 

Following the close of World War II the character of the so-called nonschedul 
industry changed greatly. Unlike the nonscheduled carriers that had operated 
prior to the war, many of the nonscheduled carriers of the postwar era relied 
entirely upon revenue obtained from the carriage of persons and property and 
did not engage in the other aviation activities which had generally been con 
ducted by fixed base operators. The operations of many of these new companies 
also showed increasing regularity of flights between fixed points that rapidly 
reached a stage where they could not under any reasonable interpretation of 
the term be called nenscheduled operations. Moreover, many of the postwar ca: 
riers operating under the regulation concentrated on the major long-haul and 
lucrative traffic market between such points as New York and Los Angeles and 
New York and Miami. Many of these new services were conducted without due 
regard to the public responsibilities and duties of common carriers and numerous 
complaints were received by the Board from the public concerning certain of 
the practices of the nonscheduled carriers. 

In order to meet the rapidly changing situation and the new problems produced 
by it, the Board in May of 1947 completely revised the nonscheduled exemption 
regulation so as to provide for a much greater degree of regulation of the irregu- 
lar carriers with respect to rates, mergers, and many other aspects of regulation 
The carriers were also required for the first time to register with the Board by 
obtaining letters of registration, although this did not require any showing of 4 
need for the particular carrier’s operations or a showing of fitness and ability 
The basic limitation upon regularity and frequency of operations was continued 
in effect without change but was spelled out in a more detailed and precise form 

To summarize, then, it will be seen that the irregular carriers were never 
intended as competitors or coequals of the regular scheduled airlines. The inten- 
tion of the Board, carrying out the intention of Congress, was that the regular 
airlines should receive certificates of public convenience and necessity carrying 
with them a large measure of assurance of security of route, that these carriers 
should have the responsibilities and the duties of public carriers performing an 
important function in the Nation’s economy, that they would be fostered and 
developed under the mail pay and other provisions of the act, and that they 
would be protected against undue competition. That is, of course, the basic plan 
of the act. Similarly, it was intended that the irregular carriers, operating under 
a limited privilege, should perform services merely auxiliary and supplementary 
to those of the certificated carriers, with no security of route, with no determina- 
tion by the Board that their services were economically sound, and with no 
assurance that the individual carrier could or would survive. 

By August 5, 1948, 147 companies had been issued letters of registration as 
large irregular carriers, and of those 109 were still in effect. At that time the 
Roard provided that no further letters of registration would be issued fo 
large irregular carriers unless an application had been filed on or before 
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August 6, 1948. This was followed in May of 1949 by a further revision which 
terminated the blanket exemption of large irregular carriers but provided that 
any large irregular carrier which by a specified date filed an application for an 
individual exemption could continue operations under the limitations of the regu- 
lation until its application for individual exemption was disposed of, b There- 
after on May 25, 1950, the Board issued its opinion in Large Irregular Carriers, 
Exemptions (11 C, A. B. 609), setting forth the policies that would guide it in 
disposing of the applications for individual exemptions. Pursuant to the policies 
contained therein the Board processed the individual exemption applications on 
file with it until September 21, 1951, by which time 17 applications had been 
granted by the Board ; *18 applications of nonoperating carriers had been finally 
denied; the operating authority of 16 other carriers had been terminated for 
various reasons, including surrender of authorization, revocation or denial for 
violation, death of the owner, and merger; and the remaining 46 applications 
were being processed. . ' 

Following issuance of the opinion of May 25, 1950, the next major step in the 
regulation of irregular arriers came on March 2, 1951, when the Board issued 
a special exemption authorizing unrestricted operations by large irregular car- 
riers pursuant to military contracts and the establishment of joint representa- 
tives at military bases to arrange for flights of uniformed military personnel 
traveling at their own expense to or from military bases. Also, the Board ap- 
proved two organizations of irregular carriers, the Aircoach Transport Associa- 
tion and the Independent Military Air Transport Association, for the purpose 
of representing such carriers before the executive branch of the United States 
Government and in order that the irregulars’ equipment, personnel, and services 
might most expeditiously be utilized by the Department of Defense. The mili- 
tary exemption has since been extended by the Board and is still in effect. 

This was the situation in the regulation of large irregular carriers on Septem- 
ber 21, 1951. On that date, the Board issued an order instituting a general in- 
vestigation of air services by large irregular carriers and irregular transport 
carriers (Docket No. 5132, Order Serial No. E-5722). The investigation was di- 
rected to all matters related to and concerning air transportation conducted by 
irregular carriers, including an inquiry into the issue of whether there is a need 
for air transportation services by irregular carrier “in addition to and supple- 
mental to services performed by the carriers holding certificates of public con- 
venience and necessity.” 

Simultaneously, the Board issued a press release in which it pointed out that 
it had reviewed its enforcement policy with respect to the irregular carriers and 
had concluded that it could not condone violations of the act or the Board’s regu- 
lations pending disposition of the proceedings in the general investigation. The 
Board stated that it would proceed with enforcement of the existing requirements 
in the usual manner; that is (1) by giving violators warning and an opportunity 
to achieve voluntary compliance with the act, or (2) by applying to the United 
States district courts for injunctions, or (3) by issuing cease and desist orders, 
or (4) by revocation, or (5) by a combination of these remedies. That policy 
has been adhered to. 

The irregular air-carrier investigation is probably the largest proceeding ever 
instituted by the Board and originally encompassed 221 applications plus an addi- 
tional 27 intervenors. Hearings were finally completed on May 19, 1954, and the 
parties are now engaged in preparing briefs to the examiner who will issue his 
report and recommended decision to the Board. In an effort to expedite decision 
in that case the Board recently decided that it would conclude the hearings on 


In the 17 i 
1950, the Boar 


ndividual exemption orders issued during this period beginning May 25, 
d, in addition to the restrictions upon regularity which had theretofore 
been imposed, further restricted the carrier to not more than 3 round-trip flights per 
month between 13 named pairs of points, and only 8 round-trip flights per month between 


any other pairs of cities. In order to place the 17 carriers granted individual exemptions 
and those still operating under the provisions of the blanket exemption on an equal footing 
the Board on March 2, 1951. amended the blanket exemption so as to add to it the so-called 
3 and 8 Jimitation. The effective date of the amendment was postponed several times at 
the request of the Senate Small Business Committee and before it became effective an 
injunetion against enforcement of the amendment was issued by the United States District 
Court. Following appeal the litigation was remanded to district court and was awaiting 
trial there when the Board on September 17, 1953, repealed the amendment, thereby render- 
ing the litigation moot. 

The 3 and 8 limitation applicable to the 17 carriers granted individual exemptions was 
suspended by order of the Board adopted September 21, 1951, in order that those carriers 


would not be subject to different standards of frequency and regularity than the carriers 
operating under the blanket exemption. 
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the question of whether there was a need for irregular carriers and, if so, of the 
terms and conditions under which they should be authorized, and that it woulq 
not proceed with that portion of the case dealing with the fitness and ability of the 
various applicants until after it had reached its policy decision on the first anq 
basic question. In the opinion of the Board this change in procedure will both 
materially hasten a final decision in the investigation and will present the 
separate but related issues in a manner that will be most conducive to analyzing 
those issues and reaching a proper decision. 

It would be improper for the Board at this time to speculate on what the out- 
come of that investigation may be. However, it is the Board’s belief and its hope 
that on the basis of the record adduced in the investigation it will be able to reach 
a sound decision on what the future role of the irregular carriers should be and 
what place they should occupy in our air transportation system. It should be 
pointed out that although the issues in that proceeding are specifically limited 
to the need for services that are in addition to and supplemental to the certificated 
services, the parties are being given an opportunity to urge any type of operation 
they see fit that will not be merely duplicative of the services performed pursuant 
to certificates of public convenience and necessity. 

Estimates based on available statistics indicate that during the calendar year 
1953 the large irregular carriers in all of their operations flew approximately 
1,270 million revenue passenger-miles. This amounted to 6.1 percent of the total 
of 20,841,700,000 passenger-miles flown by the irregular air carriers and the cer- 
tificated air carriers combined in all of their services. Of the passenger-miles gen- 
erated by the irregular air carriers, approximately 444 million were accounted 
for by the flights for the military services pursuant to the special exemption 
referred to above issued by the Board in March of 1951. 


Senator ScnHorpret. On some of these operations which have been 
testified to or which leave a very strong inference that it is unfair com- 
petition because it apparently skims the cream off an operation and 
leaves certain other types of carriers who have rigid schedules under 
their certificates and who must get permission first if they want to be 
relieved from it, that they must come before the Board and make a 
proper showing before they can be relieved of it and, for instance, a 
number of the cities served domestically by the scheduled airlines, 
trunk and local services, in 1953, I wonder if we could get the number 
of those cities. 

Mr. Gurney. I think it is around 560. 

Senator Scnorpret. Then I would like to have the number of cities 
in the United States receiving scheduled airline coach service since we 
have mentioned the coach service here, and that seemingly is a new 
innovation that has been coming in here. 

Mr. Gurney. It has been coming in for the last 3 years. We can 
furnish the number of cities with the names of the cities too. I am 
told it is roughly 60 cities out of the 560. 

(Information furnished by the CAB:) 
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Senator Scuorrret. Then I would like to have the number and 
name of the cities served by American, Eastern, National, TWA, and 
United ; those are the carriers I understand North American competes 
with. 

Mr. Gurney. You would like to have the separate cities served by 
each of these separate and distinct airlines ? 

Senator Scnorrret. Yes; I would like to have that for the record. 

(Information furnished by CAB:) 


NAMES OF CITIES CURRENTLY SERVED BY AMERICAN, DELTA-C. & S., EASTERN, 
NATIONAL, TWA, AND UNITED 


Appendix PP of letter from the Civil Aeronautics Board, dated July 22, 1954, infra 
p. 1182] 


AMERICAN 


Akron, Ohio 
Albany, N. Y. 

Ann Arbor, Mich. 
Baltimore, Md. 
Battle Creek, Mich. 
Boston, Mass. 
Bridgeport, Conn. 
Buffalo, N. Y. 
Charleston-Dunbar, W. Va. 
Chicago, IL. 
Cincinnati, Ohio 
Cleveland, Ohio 
Columbus, Ohio 
Dallas, Tex. 
Dayton, Ohio 
Detroit, Mich. 
Douglas, Ariz. 
Eikins, W. Va. 
Elmira-Corning, N. Y. 
El Paso, Tex. 

Fort Worth, Tex. 
Hartford, Conn, 
Indianapolis, Ind. 
Jackson, Mich. 
Joplin, Mo. 
Knoxville, Tenn. 
Little Rock, Ark. 
Los Angeles, Calif. 
Lonisville, Ky. 
Memphis, Tenn. 
Midland-Odessa, Tex. 


Alexandria, La. 
Asheville, N. C. 
Atlanta, Ga. 
Augusta, Ga. 

Baton Rouge, La. 
Beaumont-Port Arthur, Tex. 
sirmingham, La. 
Brunswick, Ga. 
Charleston, S. C. 
Chattanooga, Tenn. 
Chicago, Tl. 
Cincinnati, Ohio 
Columbia, S. C. 
Columbus, Ga. 
Dallas, Tex. 

Detroit, Mich. 
Evansville, Ind. 


Milwaukee, Wis. 
Nashville, Tenn. 
Newark, N. J. 

New Haven, Conn. 
New York, N. Y. 
Niagara Falls, N. Y. 
Oakland, Calif. 
Oklahoma City, Okla. 
Parkersburg, W. Va. 
Peoria, Ill. 
Philadelphia, Pa. 
Phoenix, Ariz. 
Providence, R. I. 
Richmond, Va. 
Roanoke, Va 
Rochester, N. Y. 

St. Louis, Mo. 

San Antonio, Tex. 
San Diego, Calif. 
San Francisco, Calif. 
Seranton, Pa. 
South Bend, Ind. 
Springfield, Ill. 
Springfield, Mo. 
Syracuse, N. Y. 
Tucson, Ariz. 
Tulsa, Okla. 
Washington, D.C. 
White Plains, N. Y. 
Wilkes-Barre, Pa. 
Wilmington, Del. 


DELTA 


Fort Wayne, Ind. 

Fort Worth, Tex. 
Greenville-Spartanburg, 8. C. 
Greenwood, Miss. 
Hattiesburg, Miss. 

Hot Springs, Ark. 

Houston, Tex. 

Indianapolis, Ind. 

Jackson, Miss. 

Jacksonville, Fla. 

Kansas City, Mo. 

Knoxville, Tenn. 

Lexington, Ky. 

Little Rock, Ark. 
Longview-Kilgore-Gladewater, Tex. 
Macon, Ga. 
Memphis, Tenn. 
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DELTA—continued 


Meridian, Miss. 
Miami, Fla. 
Monroe, La. 
Montgomery, Ala. 
New Orleans, La. 
Paducah, Ky. 

St. Louis, Mo. 


EASTERN AIR 


Akron, Ohio 
Albany, Ga. 
Anderson, 8S. C. 
Ashland, Ky.-Huntington, W. Va. 
Atlanta, Ga. 
Atlantic City, N. J. 
Augusta, Ga. 
Baltimore, Md. 
Jaton Rouge, La. 
seaumont-Port Arthur, Tex. 
Birmingham, Ala. 
Boston, Mass. 
Bowling Green, Ky. 
Brownsville, Tex. 
Brunswick, Ga. 
Charleston, 8. C. 
Charleston, W. Va. 
Charlotte, N.C. 
Chattanooga, Tenn. 
Chicago, Il. 
Cleveland, Ohio. 
Columbia, 8. C. 
Columbus, Ga. 
Corpus Christi, Tex. 
Danville, Va. 
Daytona Beach, Fla. 
Detroit, Mich. 
Dothan, Ala. 
Evansville, Ind. 
Florence, 8S. C. 
Florence-Sheffield-Tuscumbia, Ala. 
Gainesville, Fla. 
Greensboro-High Point, N. C. 
Greenville, S. C. 
Hartford, Conn.-Springfield, Mass. 
Houston, Tex. 
Huntsville, Ala. 
Indianapolis, Ind. 
Jacksonville, Fla. 


Savannah, Ga. 
Selma, Ala. 
Shreveport, La. 
Springfield, Mo. 
Terre Haute, Ind. 
Toledo, Ohio 
Tyler, Tex. 


LINES, LNC. 


Lafayette-New Iberia, La. 
Lake Charles, La. 
Lexington-Frankfort, Ky. 
Louisville, Ky. 

Macon, Ga. 

Melbourne, Fla. 

Memphis, Tenn. 


* Miami, Fla. 


Mobile, Ala. 
Montgomery, Ala. 
Nashville, Tenn. 
Newark, N. J. 

New Haven, Conn. 
New Orleans, La. 
New York, N. Y. 
Ocala, Fla. 

Orlando, Fla. 
Owensboro, Ky. 
Pensacola, Fla. 
Philadelphia, Pa. 
Pittsburgh, Pa. 
Providence, R. T. 
Raleigh-Durham, N. C. 
Richmond, Va. 
Roanoke, Va. 

Rome, Ga. 

St. Louis, Mo. 

San Antonio, Tex. 
Savannah, Ga. 
Spartanburg, S. C. 
Tallahassee, Fla. 
Tampa, Fla. 

Vero Beach, Fla. 
Washington, D.C. 
Waycross, Ga. 

West Palm Beach, Fla. 
Wilmington, Del. 
Winston-Salem, N.C. 


NATIONAL 


Baltimore, Md. 
Charleston, S. C. 
Daytona, Fla. 
Fort Myers, Fla. 
Gulfport, Miss. 
Jacksonville, Fla. 
Key West, Fla. 
Lakeland, Fla. 
Marianna, Fla. 
Miami, Fla. 
Mobile, Ala. 
Newark, N. J. 
New Bern, N. C. 
New Orleans, La. 
New York, N. Y. 


Norfolk, Va. 

Orlando, Fla. 

Panama City, Fla. 
Pensacola, Fla. 
Philadelphia, Pa. 
Richmond, Va. 

St. Petersburg-Clearwater, Fla. 
Sarasota-Bradenton, Fla. 
Savannah, Ga. 
Tallahassee, Fla. 

Tampa, Fla. 

Valdosta, Ga. 
Washington, D. C. 

West Palm Beach, Fla. 
Wilmington, Del. 
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TRANS-WORLD AIRLINES, INC. (DOMESTIC) 


Albany, N. Y. 
Albuquerque, N. Mex. 
Allentown-Bethlehem-Easton, Pa. 
Amarillo, Tex. 
-altimore, Md. 
Binghamton, N. Y. 
Boston, Mass, 
Chicago, Ill. 
Cincinnati, Ohio. 
Cleveland, Ohio. 
Columbus, Ohio. 
Dayton, Ohio. 

Detroit, Mich. 

Fort Wayne, Ind. 
Fresno, Calif. 
Hannibal-Quincy, II. 
Harrisburg, Pa. 
Indianapolis, Ind. 
Kansas City, Mo. 
Kingman, Ariz. 

Las Vegas, Nev. 

Los Angeles, Calif. 


Louisville, Ky. 
Newark, N. J. 
New York, N. Y. 
Oakland, Calif. 
Peoria, Il. 
Philadelphia, Pa. 
Phoenix, Ariz. 
Pittsburgh, Pa. 
Prescott, Ariz. 
Reading, Pa. 

St. Louis, Mo. 

San Francisco, Calif. 
Santa Fe, N. Mex. 
Scranton-Wilkes-Barre, Pa. 
South Bend, Ind. 
Terre Haute, Ind. 
Toledo, Ohio. 
Topeka, Kans. 
Washington, D.C. 
Wheeling, W. Va. 
Wichita, Kans. 
Williamsport, Pa. 


UNITED AIR LINES, INC. 


Akron, Ohio 
Allentown-Bethlehem-Easton, Pa. 
Bakersfield, Calif. 
Baltimore, Md. 
Bellingham, Wash. 
Bend-Redmond, Oreg. 
Boise, Idaho 

Boston, Mass. 
Bedford, Pa. 

Cedar Rapids, Iowa 
Cheyenne, Wyo. 
Chicago, Ill. 
Cleveland, Ohio 
Denver, Colo. 

Des Moines, lowa 
Detroit, Mich. 

Elko, Nev. 

Eugene, Oreg. 

Fort Wayne, Ind. 
Fresno, Calif. 

Grand Island, Nebr. 
Grand Junction, Colo. 
Hartford, Conn.-Springfield, Mass. 
Iowa City, Iowa 
Klamath Falls, Oreg. 
Las Vegas, Nev. 
Lincoln, Nebr. 

Long Beach, Calif. 
Los Angeles, Calif. 
Medford, Oreg. 
Merced, Calif. 
Milwaukee, Wis. 


Modesto, Calif. 
Moline, Ill. 
Newark, N. J. 

New York, N. Y. 
North Platte, Nebr. 
Oakland, Calif. 
Ogden, Utah 
Omaha, Nebr. 
Pendleton, Oreg. 
Philadelphia, Pa. 
Portland, Oreg. 
Providence, R. I. 
Reno, Nev. 
Sacramento, Calif. 
Salem, Oreg. 
Salinas, Calif. 

Salt Lake City, Utah 
San Diego, Calif. 
San Francisco, Calif. 
Scottsbluff, Nebr. 
Seattle, Wash. 
South Bend, Ind. 
Spokane, Wash. 
Stockton, Calif. 
The Dalles, Oreg. 
Toledo, Ohio 

Twin Falls, Idaho 
Visalia, Calif. 
Walla Walla, Wash. 
Washington, D.C. 
Youngstown, Ohio 


--—— 


Senator Scuorrren. Then I would like to have the numbers and 
names of the cities receiving coach service from each of these five 


airlines. 


Mr. Gurney. All right. We will indicate on the list which ones get 


coach service. 


(Information furnished by CAB. See appendix No. 5, p. 757.) 
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Senator Scuorrrey. I would like to have before us who the sub 
sidized operators are and who are not subsidized operators. 

I would like to have a notation from your department as to what 
ones received subsidy and have received subsidy, say, for 1953 and 
on up to the present time into 1954. 

Mr. Gurney. For 2 years? 

Senator ScHorrren. Yes. 

Mr. Gurney. Wecan make it for 3 years. 

Senator ScHoerret. I think it would be well that we have it for 
3 years. 

Mr. Gurney. And our forecast for 1955. I think that would be well, 

(Information furnished by CAB:) 


[Item No. 6 from letter from CAB dated June 9, 1954, infra, p. 1163 


6. Which of the domestic trunk lines received subsidy in 1952-54 and the 
Board’s subsidy forecast for each scheduled airline for 1955, including domesti 
trunk lines, local service carriers and overseas carriers. 

Answer.—During the calendar year 1952, the following were the only one 
subsidy at any time during the year: Chicago & Southern Air Lines, Inc.: 
Colonial Airlines, Inc.; Continental Air Lines, Inec.; Mid-Continent Airlines, 
Inc.; and Northeast Airlines, Inc. 

During the calendar year 1953, the only trunk lines on subsidy at any time 
during the year were Chicago & Southern Air Lines, Inc.; Colonial Airlines, 
Inc.; Continental Air Lines, Inc.; and Northeast Airlines, Inc. Mid-Continent 
Airlines, Inc., during 1952, was merged with Braniff Airways, Inc., and the 
merged company received no subsidy in 1953. 

In the calendar year 1954 to date, the only domestic trunk line carriers receiy- 
ing subsidy during 1954 are Braniff Airways, Inc.; Colonial Airlines, Inc.: 
Continental Air Lines, Inc.; and Northeast Airlines, Inc. It should be noted 
that Braniff Airways, Inc., is not being paid any subsidy on its original! route, 
but is being paid subsidy for operation of the routes it acquired from Mid 
Continent Airlines, Inc. by merger and which required subsidization when 
operated by Mid-Continent. 

The Board’s subsidy forecast for each scheduled airline, including domestic 
trunk lines, local service carriers, and overseas and international carriers. for 
fiscal 1955, is set forth in the Board’s report of September 1953, entitled “Admin- 
istrative Separation of Subsidy from Total Mail Payments to United States Air 
Carriers.” This study likewise contains the estimated subsidy paid each certifi- 
cated air carrier for each of the fiscal years 1951 through 1955. Copies of this 
report are enclosed herewith as appendix B [printed on p. 617]. 
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Statement of years in which each domestic trunkline received subsidy, calendar 
years 1938-53 


,ppendix N of the letter from the Civil Aeronautics Board dated June 21, 1954, 
infra, p. 1166] 


ndar year American 
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do do... 
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do do 
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No subsidy Oct, 1, 1946-July 13, 1947; rate open July 14, 1947-Dec. 31, 1951. 


? Merged with Delta May 1, 1953 
ubsidy Oct. 1, 1951-Apr. 9, 1952. Merged with Western Apr. 10, 1952 
‘ Merged with Braniff Aug. 16, 1952 
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Senator Scuorrren. I would like to ask if we could be furnished 
the number of the cities served by each of the five major airli) 


Lies 


that the Civil Aeronautics Board would consider unprofitable 0, 
narginal points to serve and the names of the cities. Could you do 
that or would that violate something with reference to the order 
coming up ? 

Mr. Gurney. No, I think we can give you some good information 
on that point without violating anything that is fair. 

Senator Scnorpret. I will leave that up to your good judgment, 
but I would like to have in this record something that I would like 
to look at in view of the testimony that is in here. 

Mr. Gurney. Do you mean towns that are receiving service now 
by these five big trunklines that would otherwise be loss points if the 
big lines did not carry them from the profit from their stronger 
points ? 

Senator ScHorrreL. That is correct. 

Mr. Gurney. We can do that without too much trouble. 

(Information furnished by CAB:) 


MARGINAL OR Loss PoINtTs FoR Six Domestic Arr CARRIERS 


[Appendix X of the letter from the Civil Aeronautics Board dated July 1, 1954 
p. 1168] 


The problem of accurately determining the degree of profitability or unprofit- 
ability associated with service to particular communities is very complex, 
requiring for its solution a careful evaluation of the effect which a termination 
of the services would have on the revenues and expenses of the carriers provid 
ing the services. The problem is further complicated, where services to a 
number of communities are involved, by the fact that in any particular instance, 
the results can and will be affected substantially by assumptions made wi 
respect to services to other communities. This is to say, by way of illustra 
tion, that the degree of profitability or unprofitability of services to community 
A may depend in large measure on whether it is assumed that services to 
munity B have been already terminated or are being continued. 

In view of these complexities, it is obvious that a comprehensive study could 
not be made for each of the more than 330 community services provided by the 
six carriers without a very considerable outlay of staff time and a large volume 
of detailed data to supplement information obtained through regular reporting 
channels. In addition, the results would have to reflect a vast number of 
alternative assumptions. 

While an accurate and detailed study of the type indicated would be an un 
dertaking beyond the capabilities of the Board’s staff to attempt within any 
reasonably short period of time, it is believed that marginal and unprofitable 
services may be generally distinguished on the basis of the volume of daily 
passenger traffic. An analysis of the experience of domestic trunkline carriers 
during the year 1953 indicates that systems consisting of stations averaging 
less than 50 enplaned passengers per day required mail-pay subsidy support 
without exception. On the other hand, only Braniff among the carriers en- 
planing 57 or more passengers daily per station reported financial results show- 
ing an operating loss before subsidy. Braniff enplaned an average of 61 pas- 
sengers per day per station. In the light of the analysis it is felt that, under 
average circumstances, a daily enplaned traffic level of less than 50 passengers 
provides a reasonable indication of marginal or loss of community services. A 
listing of community services which failed to produce 50 daily enplaned pas 
sengers is shown following: 


com 


Stations enplaning less than 50 passengers per day, calendar year 1953 


Average passenger? 
American: enplaned per day 


Akron, Ohio 45, 0 
Roanoke, Va 43. 4 
Springfield, Mo 26.4 
Oakland, Calif 23. 4 
Scranton-Wilkes-Barre, Pa 23.0 
Joplin, Mo 20.3 





REVISION OF CIVIL AERONAUTICS ACT 765 
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nished siations enplaning less than 50 passengers per day, calendar year 1953—Con. 
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Stations enplaning less than 50 passengers per day, calendar year 1958—Cop. 


, Average passengers 
BKastern—Continued enplaned per day 

Dothan, Ala 

Columbus, Ga_ ‘ . , 

Albany, Ga__--.. nsec lian ea een cepa adalat casein thal 

Wilmington, Del 

BLOG as TN i irceaiccsts snd ithaca ta te ah IDI ds cite betting 

Savannah, Ga 

Huntington, W. bs inaugurated Apr. 1, 

1953 ) — 

Florence-Sheffield-Tuscumbia, Ala 

Owensboro, Ky 

Spartanburg, S. C 

St. Petersburg, Fla 

Vero Beach, 

Huntsville, Ala... - 

Danville, Va . 

CT OR tinh t tetstsch ce attnnidth ced aid ateiteancitns si eee nbdetacdek. 

Florence, S. 

si a i a a a ed a k 

Melbourne, Fla. (service inaugurated Jan. 31, 195: 

3owling Green, 

Ocala, Fla 

Brunswick, Ga 

New Haven, Conn 

Waycross, 

lela i eel a 
National : 

Orlando, Fla 

West Palm Beach, Fla 

Pensacola, Fla 

Key West, Fla 

New 

Mobile, Ala 

Charleston, S. C 

Sarasota, Fla 

Tallahassee, 

Daytona Beach, Fla 

Wilmington, Del 

Panama Crty, Fla 

Fort Myers, Fla 

St. Petersburg, Fla 

Savannah, Ga 

Richmond, Va 

Gulfport, Miss... nec«n=tiwsli- sti anid ab dedadin came 

Valdosta, Ga 

Baltimore, Md 

Lakeland, Fla 

Marianna, Fla 

A: 

Las Vegas, Nev 

Oakland, Calif 

Albany, N. Y 

Scranton-Wilkes-Barre, Pa 

Peoria, Il 

Reading, Pa 

Fort Wayne, Ind 

IE | aio eerie ois einen eine ie epee iapheealbameeaies 

Binghamton, N. Y 

Allentown-Bethlehem, Pa 

Wheeling, W. Va 

South Bend, Ind 

Toledo, Ohio 

Fresno, Calif 

Williamsport, Pa 

Quincy, Ill-Hannibal, Mo 

Terre Haute, Ind 

Mansfield, Ohio (suspended Apr. 28, 1953) 
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Stations enplaning less than 50 passengers per day, calendar year 1953—Con. 
{verage passengers 
TWA- Continued enplained per day 
Lancaster, Pa. (suspended June 9, 1953) “ae 
Sa eai IR AR, ON | NOP ics <a stsin csc cea e eeeg eee n  ni at a aie nl inital 3. 
Zanesville, Ohio (suspended Apr. 28, 1953) 
Marion, Ohio (suspended Apr. 28, 1953) sites > 
Wilmington, Del. (suspended June 9, 1953) 1.$ 
Winslow, Ariz. (suspended Apr. 28, 1953) 
Worcester, Mass. (suspended Aug. 1, 1953 
United: 
a a a aremvee seal Si 
Long Beach, Calif 
South Bend. Ind 
Medford, Oreg 
Las Vegas, Nev 
takersfield, Calif 
Oedar Rapids, Iowa 
aaa a a 
Eugene, Oreg 
Spokane, Wash 
Fort Wayne, Ind 
Stockton, Calif 
Baltimore, Md 
Allentown-Bethlehem, Pa ....._--_- abel th 1 deca Anisindessivcbicta 
Lincoln, Nebr 
Providence, R. 
Walla Walla, Wash 
Salinas, Calif 
Twin Falls, Idaho 
Cheyenne, Wyo 
Klamath Falls, Oreg 
Salem, Oreg 
Bradford, Pa 
Ir ns Oe i a hn eh 
Visalia, Calif 
I a as a 
Modesto, Calif 
Grand Island, Nebr 
Elko, 
Iowa City, Iowa 
Scottsbluff, Nebr. (service inaugurated Nov. 1, 1953) .____- 
North Platte, Nebr 
Bellingham, Wash 
Bend, Oreg 
Ogden, Utah 
The Dalles, Oreg 


» 
o. 
> 


ANOUBONwaIs 


COwrF hl oO 


KPI RDOs WR HEH OOreR 


~~ _ 


Senator Scnorrret. I would like to have now the following 1953 
operational data for North American; the number of cities served, 
naming them, the volume of service to each in terms of revenue pas- 
sengers and revenue passenger-miles, the average length of haul for 
North American and for each of the 13 domestic airlines or trunklines. 

Mr. Gurney. That can be obtained. 

(Information furnished by CAB:) 

Length of average passenger trip for the North American group as compared 
to the 13 domestic trunklines, calendar year 19538 


[Appendix C of the letter from the Civil Aeronautics Board dated June 9, 1954, 
infra, p. 1163] 


North American: 
Hemisphere 
Ne eee eee ee ee se eee a 
Trans National 
Twentieth Century 
Unit Export 


Miles 

1, 682 
1, 688 
1, 680 
1, 623 
1, 620 


AOWDWHHNWADWWASH ODP 


i a enneens, 1, 667 
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Length of average passenger trip for the North American group as compare: 
to the 13 domestic trunklines, calendar year 1953—Continued 


Domestic trunklines : 
American__.- 
Eastern 


Total, trunklines 


Senator Scnorprer. I don’t know whether you can give this, but I 
may want to submit to your department, through you, some requests 
that might infringe on the trial examiners’ report. I do not want to 
do that and I will leave that to your judgment. 

Mr. Gurney. We will so state if we cannot furnish it. 

Senator ScHorrret. I would like to make a request for some in- 
formation along that line. 

Now, have you been receiving or has the Board been receiving a lot 
of representative letters from some of the nonscheduled airlines object- 
ing to the regulations or the proceedings taken by the Board? Have 
you received a lot of mail on that? 

Mr. Gurney. Not recently, Senator. May I ask Mr. Nunneley to 
comment on that? I do not believe there have been too many letters 
come into the Board since our hearings started on the large irregular 
case. 

Prior to that we received communications all the time but after the 
procedure was worked out to have all these irregular carriers coming 
in before our examiners and stating their cases, I do not believe there 
have been too many letters. 

Senator Scuorrrer. I will say something else. I listen to the radio 
and look at television once in a while, and since getting into this case, 
I will say to you frankly, Mr. Chairman, I have wondered about the 
type of advertisements that are going out over the air. I have done 
a little checking and here is a type of advertisement that is rather 
peculiar to me. It is called pirating of advertising. This is one by 
the American Airlines. I do not ride American. I do not own any 
stock in American Airlines. They have always gotten me there when 
I have ridden in their planes. Most of the service out our way is 
TWA, but I was struck with the similarity of advertising that I think 
is somebody’s business to check into. ; 

Here is an American Airlines ship with the American Airlines 
marking on it. If you will note the number of people and if you 
will note the sign that is there, this is the American Airlines in here 
and then over on the right it has “Air America.” On the one on the 
left it says “Let American plan your transportation.” In the adver- 
tiseme nt on the right it says, “Let Air America plan your transpor- 
tation.” a 

Then under American Airlines, it says, “America’s leading airline 
and with the Air America ad, it says, “America’s leading independent 
airline.” 
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Under Air America’s advertisement, they tell you to call these two 

sumbers, Murray Hill 7-7300 and Pennsylvania 6-3127. 

The Air America advertisement has marked out on the side of the 
plane and up near the front of the ship the words “American Air- 
lines.” 

Is the Board doing anything about that? 

Mr. Gurney. Yes; it is, Senator. I recognize that exhibit as one 
that was given to us in an enforcement case in which we heard argu- 
ment a few weeks ago. The decision in that case is not out yet but 
that evidence was presented to the Board at the time of the oral argu- 
ment, and I believe prior thereto to the examiner who held the hear- 
ings in this Air America name case. There is an enforcement case 
called the Air America enforcement case, in our docket now about 
tocome out as a decision of the Board. 

Senator Scuorrret. Mr. Chairman, outside of the printed part in 
here. I think it would be well to have this at least included with the 
record of the proceedings. 

The CHarrman. We will make the exhibit at this time a part of the 
record, if there is no objection. 

(Exhibit referred to in Air America case appears at p. 1179.) 

Mr. Gurney. My counsel called my attention to the fact that the 
Board desires not to offer that as a Board exhibit. 

The CuatrMan. We will make that a committee exhibit. 

Senator ScHorprren. I will leave it to your good judgment when 
some of these requests transgress on your rights, you can indicate that 
and I will understand fully. 

Mr. Gurney. Yes, sir. 

Senator Scnorpre.. I have some other questions, Mr. Chairman, 
but I did not want to monopolize the time. I will defer to Senator 
Monroney. 

Senator Monroney. Please finish. 

Senator Scuorrret. There has been some’ testimony here and I 
would like to ask you this one question: I conceive that the air trans- 
portation isa public utility. Do you agree with me? 

Mr. Gurney. Yes. 

Senator Scnorpre.. There has been some question raised about that. 

Mr. Gurney. It is because the Board has, through the years, and 
is authorized to have the profits that the airlines make from the 
stronger points carry the giving of service to the weaker points, and 
that is in line with the public utility work in regulation. 

Senator Scuorrret. On the matter of competition and the right of 
entry into these various and sundry cities by these airlines, I would 
like to ask for a list of the routes in the United States served by two 
or more scheduled airlines. 

Mr. Gurney. Yes. 

Senator Monroney. Would you ask for the frequency of service, 
too? 

Senator Scuorpre.. Yes. 

I would like to have a list of the top 15 and 25-passenger producing 
cities in the United States out of the 551 cities, I believe that was the 
figure testified to, served by the scheduled airlines, with the percent- 
age of i scheduled airline traffic generated by them. 

Mr. Gurney. All right. 
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(Information furnished by CAB:) 


Top ranking 15 and 25 passenger-producing cities as based on the passenger 
trafic survey for the period Mar. 1-14, 1953 


{Appendix E of the letter from the Civil Aeronautics Board dated June 9, 1954, 
infra, p. 1163] 


Number of Percent || “tees Number of 
passengers! of total City 


I sengers 
passenger 





. New York 219, 529 : . Houston : 20, 911 
2. Chicago > fea 113, 800 |___- . Kansas City a 9, 261 

. Miami janie 82, 862 . Minneapolis ---- : , 665 

. Los Angeles__... 74, 391 |__ 9. Cincinnati. 7, 936 
5. Washington. --_- ‘ 65, 664 |___- ‘ 20. New Orleans......-- | , 659 
§. San Francisco a 58, 939 21. Tampa-. 

s Deteeltwccss ai i 54, 566 22. Buffalo. _- 

. Boston 43,711 23. Denver 

. Cleveland... -. 7 ; 38, 045 24. Portland, Oreg 

i ee ae nian $2, 117 |-- . 25. Indianapolis _. 

. Pittsburgh__.. 31, 981 | pass 
2. Seattle__.--- ; 25, 726 |_- Total for 25 cities. 

Atlanta ‘a ae 25, 474 }..-..-. 
. St. Louis denim een 25, 142 | ees Total for all cities 
) 


538 


5. Philadelphia 23, 863 


Total for 15 cities.......| 915,810} 55.31 


1 The total number of passengers from or to each point. 


Senator ScHoErprEL. I would like to ask the Department for a list 
of the years each domestic trunkline has been on or off subsidy since 
1938. 

Mr. Gurney. It will be complicated a little bit because, prior to 
1951 when we made an administrative separation of subsidy and the 

cost of carrying the mail, the entire payment of which for carrying 

the mail and subsidy was made in one sum, and we never did try to 
separate it until 19: 51 when we sent to the President and the Congress 
our administrative separation. 

Since Reorganization Plan No. 10 went into effect last year, it is 
officially separ rated, of course. 

Senator Scnorrren. Can you give us the information nonseparated! 
We have in the record, as I understand it, the report which shows you 
separation. 

Mr. Gorney. That is right. We can give you some very under 
standable lists on that, I am sure. 

(Information furnished by CAB. See appendix N, p. 763. 

Senator ScHorrren. Now, going to the matter of the finance ‘al sta- 
bility and what the Civil Aeronautics Board is trying to do in 
wrestling with this problem, I wonder if you could supply the divi 
dend record of each of the scheduled airlines since 1938. The “y report 
to you, I understand. 

Mr. Gurney. Yes, they do. 

Senator Scnorrret. Could you separate that for the committee ‘ 

Mr. Gurney. Yes, we will. 

Senator Monroney. Would you yield right there ? 

Senator Scuorpren. Yes. 

Senator Monronry. Would you put in there at that same time in 
that connection the growth in the assets of those corporations or the 
assets listed as to the corporation that you list the dividends for’ 

Mr. Gurney. All right, we can do that. 

(Information furnished by CAB :) 
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dividends paid per share by scheduled domestic trunk and local service 
air carriers, 1938—53 


dix EE of the letter from the Civil Aeronautics Board dated July 22, 1954 
p. 1182] 
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Cash dividends paid per share by scheduled domestic trunk and local service 
air carriers, 1938-53—Continued 


LOCAL SERVICE 


Allegheny Central Pioneer 


Common 
1938 
1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 

Preferred stock 
1938 
1939_- 
1940 
1941 
1942 
1943... 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951. 
1952 
1953. - 





1 Ist year of operations. 


Note.—Carriers omitted, having paid no cash dividends during the period 1938-53, are as foll 
Colonial, TWA, Bonanza, Empire, Frontier, Lake Central, Mid-West, Mohawk, North Central, 0 
Piedmont, Southern, Southwest, Trans-Texas, West Coast, Wiggins, Los Angeles, and New York A 

Dividends shown reflect adjustments for major stock dividends so that they are on a unifor 
throughout the period. 


Source: Carriers’ reports to CAB. 
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Dividends paid by scheduled air carriers,’ 1938-53 


Appendix Y of the letter from the Civil Aeronautics Board dated July 1, 1954, 
infra, p. 1168] 


{In thousands of dollars] 


Trunklines 


Amer- 
ican 


Mid-Con-| Contin- 


Braniff tinent ental 


: Chicago & 
Capit: elt : 
apital Delt Southern 


non stock 
1938_— 
1939... 
1940... 
1941. 
42 
1943 
1944. 
1945 
1946 
1947 
1948... 
49 
1950 


1951 


ee 
erred stock: 
I38 . . 
1939... 
O49... 

M1. 
1942... 
Paci 
1944.... 
1945_.. 
1946... 
lakes 
1948... 
1949... 


Trunklines 


National | Northeast | Northwest United Western 
Common stock 

BR 

BY 

40 

41 

42 

M3 

44 

45 

+46 

47 

48 

49 

150) 

5] 

49 

153 
ferred stock 
raat 
BY 
+4) 
41 
42 
943 
4 
M5 
46 
47 
48 
1949. 
105) 
951 


1952 


Footnotes at end of table. 





REVISION OF CIVIL AERONAUTICS ACT 


Dividends paid by scheduled air carriers, 1988-53—Continued 





Local service 


Allegheny Central Pioneer Southwest 


Common stock: 
1938 
1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
1953 

ferred stock 
1938 
1939 
1940 
1941 
1942 
1943 
144 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 


1953 


Foreign Territorial 
Ce ee eee 
| Caribbean 
Atlantic 


sais 
+ | Flying | 
Hawaiian Plyi 

riger 


Pan- 


> 
anagra 
American Panagr 


Common stock: 
1938... 
1939_.. 
1940... 
1941 
1942... 
1943_- 
1944__ 
1945 
1946_. 
1947... 
1948 
1949___. 
1950__. 


PRrrPrrPprrms 


wow 


1953... 
Preferred stock 

1938..... 
1939__. 
1940__._- 
1941_. 
1042_.... 
nics 
1944__. 
1945-_-. 
1946__ 
1947_. 
1948.__ 
1949__. 
1950... 
1951... 
1952__. 
1953_- 
AE Wie oa NN a a eee 

1 Exclusive of the Alaskan earriers. 

3 Includes stock dividend of $298. 

3 Stock dividend. 

‘4 First year of operations. 


Source: Carriers’ reports to CAB. 
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Growth in net assets of scheduled air carriers,’ 1938-53 
{Appendix AA of the letter from Civil Aeronautics Board dated July 1, 1954] 


{In thousands of dollars] 


—— = 
Domestic trunklines (including foreign divisions 
As at Dec. 31— 
] : | . Chicago & 
| f erican | € Capit ae 
American Braniff | apital Ronthenn 
| 


4, 638 591 775 481 
7,078 920 1, 669 459 
13, 804 1, 446 2, 448 1,170 
15, 308 | 1, 700 3, 348 1,015 
18, 085 , 068 3, 846 929 
21, 953 , 254 4, 003 1, 776 
25, 918 61 4, 275 

ll 14, 635 

55 12 


28, 893 
107, 092 
101, 025 11, 361 9, 
97, 199 11, 610 10, 
99, 613 10, 736 
100, 331 10, 681 
106, 335 10, 050 
114, 297 § 21, 194 


23, 123 25, 238 


9 
d 
‘ 
‘ 


1 
,4 
0. 


Jomestic trunklin 


As at Dee. 31— 


ntal Delt 


trunkline 


National N east | Northwest 


9, 300 

¥, 346 

14, 642 

22, 197 

29, 174 

37, 379 

35, 453 

32, 112 7 

28, 484 , 106, { 


25, 692 106, { 





Footnotes at end of table. 
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Growth in net assets of sheduled air carriers, 1938-53—Continued 


{In thousands of dollars} 


Local service 


As at Dec. 31— ee eg 


1938 : 
1939 ses —_ = 
1940 : ails 2 228 cal 
1941 ; , 360 | | 
1942 : 335 corel 
1943 a 465 ca | 
1944 - . ~ 1, 084 |-- 

1945 : 1, 384 

1946 ; 2, 198 

1947 nie aniel 2, 123 

1948 1, 976 

1949 sien 1, 903 

1950 ; 2, 003 

1951 -- Poncnpsieie tend 1, 676 

1952_. ; niamieae 1, 677 

1953 Bee ; 1, 263 


a i 
Allegheny | Bonanza | Central | Empire Florida I 
| | 


Local service 

As at Dec. ¢ ee a ee 
Lake 

Central 


North 


MTs Tao awl 
Mid-West | Mohawk Central 


2 786 | 
357 
904 | 

1, 054 

1,056 
867 | 


Local service 
| | T 
: : rans- 
Pioneer Southern | Southwest enn 


| 
| 
| 
| 
| 
| 











Footnotes at end of table. 
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Growth in net assets of sheduled air carriers, 1988—538—Continued 


{In thousands of dollars] 


Helicopters Territorial 


As at Dec. 31— r ee enero soaiagtibesinli 
Helicopter 


Los — es si Trans- 
Angeles New York | Hawaiian Pacific 


As at Dec. 31— ~~ 


| American Caribbean 
7 , . : Pan American 
Overseas Atlantic | ** = 


19, 960 

20, 777 

29, 748 

31, 910 

34, 432 

36, 502 

35, 333 

78, 526 6, 700 
97, 289 6, 205 
88, 524 5, 859 
118, 318 9, 649 
123, 410 9, 694 
130, 213 0, 656 
121, 286 10, SOS 
126, 694 8, 569 
147, 119 9, 597 


Footnotes at end of table. 
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Growth in net assets of scheduled air carriers, 1988-58—Continued 


[In thousands of dollars] 


Nonmail 


s at Dec. 31— 
Aerovias ‘ i Flying | 
Sud America| Airnews Tiger | Mackey 





1938 _ .. 
1939... 
1940___. 
cae 
1942... 
1943__- 
1944___ 
1945-__ 
1946_ 
9147__. 
1948... 
1949 
1950__. 
1951__- 
1952... 


1953 


Riddle 


f the Alaskan carriers, 

ir of operations 

Sontinent merged with Braniff in 1952 
4 Chicago & Southern merged with Delta in 1953. 
‘ Inland is combined with Western after 1949 
6 Includes predecessor companies, Challenger and Monarch, prior to 1950. 
7 Discontinued operations. 
§ Empire merged with West Coast in 1952. 
§ Merged with Pan American in 1950. 
10 Negative amount. 
1! Not available. 


Senator Scuorppev. I have been informed that you have a record 
of the total investment of the domestic trunklines and of the non- 
scheduled airlines in your department. 

Mr. Gurney. I am sure we have of the trunklines. I do not know 
if we have it in full on the irregulars. We will do the best we can 
on furnishing what we have. 

Senator Scuorpre.. I would appreciate it if you could and if you 
could break the nonscheduleds down between the domestic and the 
international nonscheduleds. 

Mr. Gurney. All right. 
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(Information furnished by CAB :) 


{Appendix F of the letter from the Civil Aeronautics Board dated June 9, 1954, 
infra, p. 1163] 


fotal invested capital of domestic trunklines and large irregular carriers as of 
Sept. 30, 1953 


Scheduled carriers : 
Ce ee a $501, 736, 336 


Large irregular carriers: 
50 primarily com€stic opetatora. oe 9, 465, 198 
3 primarily international operators: 
Overseas National Airways__._.__..___--__. 2 $309, 724 
Seaboard & Western___- en ee 3, 224, 709 
Transocean Air 3, 412, 156 6, 946, 589 


2 listed in Senator Schoeppel’s letter as interna- 
tional (in item 5) but with predominant part of 
1953 operations in the domestic field : 

Trans Carribbean Airways___- ~~~ 
United States Overseas Airlines_ 


3, 059, 624 
55 total large irregular group__-_--__--_~_- : 19. 471, 411 


Senator ScHorrre.. I realize that it will be probably a little hard to 
get a true picture here, but to present in its true light the assertion 
that there have been no new trunklines certificated since 1938, and 
there is some testimony on that, can you statewhether approximately 
half a dozen of 13 trunklines were not in fact in 1938 local service 
carriers 

Mr. Gurney. Well, it is pretty hard to define what would be a local 
service carrier. Of course, all the lines in 1938 had little traflie com 
pared with what it is today. 

Senator Scuorrren. That is right. 

Mr. Gurney. But their lines might have extended over a niuinber 
of cities, and for that reason could not be called local. For instance, 
National Airlines was a local service carrier way back in the early 
days of the Civil Aeronautics Act and it only had a license for cross 
traffic across the State of Florida, I think 1 or 2 routes from Jackson- 
ville to New Orleans, and then across the Peninsula of Florida. 

Now it is really a trunkline. That license certainly could have been 
called a local license, a local line at that time and a very small one. 

I think what would be helpful, Senator, if it would fill the bill 
would be comparative route miles that they have now compared with 
1938. 

Senator Scuorrren. Yes, I think that would be helpful. 

Mr. Gurney. And possibly some comparative columns on traffic 
hauled in those particular years. 

Senator ScHorrre.. Weren’t many of them, in fact, smaller than 
what we refer to as the 14 local service carriers of today? 

Mr. Gurney. Oh, yes, we have plenty of local service carriers today 
that are larger than the trunklines were in 1938. 

Senator Scuorprei. Looking at some of these exhibits before the 
committee here, under this analysis I wonder if it is fair to say that 
the Board has, in fact, made each of these into trunklines since 1938. 

Mr. Gurney. Yes, every certificate that the Board has enlarged has 
helped all of the trunklines to grow. 
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Senator Scuorrren. I think some reference was made a moment 
ago about your department furnishing the route mileages of each of 
the 13 trunklines of today as of 1938. I do not know whether we have 
that definitely in the record or not, but I think it would be helpful if 
we could have it, especially where it is compared to the route mileages 
of each of today’s 14 local service lines. ) 


That would give us some analysis of that information. I think it 
would be most helpful. 

Mr. Gurney. All right, we can handle that nicely. 

(Information furnished by CAB:) 


{ Appendix G of the letter from the Civil Aeronautics Board dated June 9, 1954 
infra, p. 1163] 


Route mileage of each of today’s 18 trunklines as of 1938, compared to the rout 
mileage of each of today’s 14 local service lines 
Mileage Mileage 
as of as of 
Trunkline carriers: Aug. 22,1938 | Local service carriers: May 1, 195 
American sabes . 6 eee Frontier__ 
RE Aisin casidnesierensiiademniaienheecisis 5, 749 Trans-Texas_-_-_-_-~_- 
a | North Central____ 
Eastern 5, 276 Piedmont 
nats sissies caittvinsnciitecieaiaeicta” Ca a a 
Northwest La. Ieee Allegheny 
TT sod se 2,015 West Coast_ 
Western 1, 237 Pioneer 
1, 091 Southern____ 
871 Central___-_-_. 
WeetROOs 660i. ci. 648 Lake Central 
Continental___---~- case 624 a 
aE nett é 324 EE 55 ere es 
Southwest_______ 
Total 
Total 


[Revised appendix G of the letter from the Civil Aeronautics Board dated July 22 
infra, p. 1182] 


Route mileage of each of today’s 13 trunklines as of 1938, compared to the 
mileage of each of today’s 14 local service lines 


Average 
mileage 


a Mileage ' | ee 
Trunkline carriers our as of Aug. Local-service carriers | — 
| month of | 22+ 1938 | 1954 
Dec., 1938 | | 


American_._. 6, 768 6, 826 | Frontier are 
WOME. cctecddicne 5, 300 5,749 | Trams-Texas_-............- 
United bs classedilladas 5, 123 | 5,321 | North Central-_-........- 
Eastern state Cate 7, 518 5,276 | Piedmont-_-_--....._- 
Braniff. ‘ ; - 2, 283 | 2, 543 2 
Northwest ‘ : 2, 409 | 2,507 | Allegheny 
Capital od Jisdsesbidecll 1, 733 | 3.016’) Wess Ceattoccc... 22... 2 
Western __. ae 1, 349 e €6,. SS 
ie coarse egdieien nko ee 1,096 | ee EE ngs BE 
National | 872 | OF) i Oamtyeh t6- 5 J... S5aS . 
Northeast _ - taste len 651 | 648 | Lake Central__.__- . 
Continental......4..i.i0.ic/ 725 | 624 | Bonanza_-_-._--.- i 
CD ocean taabibnenteeieiell 330 | 324 | Mohawk 

I= - ——| Southwest -_- 
Total ___- 33, 157 35,032 


Crowe 
“w: Sy 


et et et et et et BO OD DD 





1 Mileage shown is total certificated route mileage and includes some duplication of route segments 


Senator ScHorrrzn. Now, how many oe were there for all- 


cargo certificates after World War I 


Can you furnish the 
information ? 
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Mr. Gurney. I am sure that there is someone here that can answer 
that question. Your question was how many applicants were there 
for all-cargo certificates since the war? 

Senator Scuorrret. Yes, after World War II. 

Mr. Gurney. I believe we would have to check on the number of 
applicants. There were quite a few certificated at that time. 

Senator ScHorrret. When you get that information, could you show 
how many were certificated ? 

Mr. Gurney. Yes. 

Senator Scuorrret. And I would like to know how many survived 
and are operating today, for instance, after Slick and Flying Tigers 
merged. 

Mr. Gurney. That is not quite complete yet, that Slick-Flying Ti- 
ver merger, but it is almost complete. 

Senator Scnorrret. If there is any information on that within the 
bosom of your Board for determination, I will leave that to your good 
judgment. 

Mr. Gurney. The Slick-Flying Tiger merger is held up for the 
moment until they agree with the pilots on the seniority problem, 
integrating of the pilots of both airlines into one seniority list. The 
only cargo carriers that are certificated now are the ones who were 
certificated in 1946. There is one that was certificated in June of 1949. 

Flying Tigers, Slick Airways, United States Airlines, Riddle Avia- 
tion Co. are all doing business. 

Senator Monroney. Are they all domestic? 

Mr. Gurney. Riddle Aviation Co. goes overseas. 

Senator Monroney. To the Caribbean ? 

Mr. Gurney. Yes, to Puerto Rico. 

Senator Monronry. And the United States Line goes overseas ? 

Mr. Gurney. No, they are domestic. 

Senator Monroney. You have one overseas, do you not ? 

Mr. Gurney. Not certificated. Riddle is the only one certificated. 
In 1949 we did certificate a carrier to handle newspapers to Texas. 
They have since gone out of business. That was Aerovias Sudameri- 
cana. It goes from Florida to Caribbean points. We have a number 
that have exemptions in foreign cargo business. Seaboard and West- 
ern, Transocean and some others. I will be glad to give a complete 
list for the record. 

(Information furnished by CAB :) 


[Item 16 of the letter from the Civil Aeronautics Board dated June 9, 1954, infra, p. 1163] 


16. The number (of applicants for all-cargo certificates) that were certificated, 
naming them. 

Answer.—The following are the all-cargo certificates which have been issued 
by the Board, together with the date of certification : 

Name of carrier and date of certification : 


lying Tiger Line, Inc. (domestic), July 29, 1949. 
Slick Airways, Ine. (domestic), July 29, 1949. 
United States Airlines, Inc. (domestic), July 29, 1949. 
Airnews, Inc. (domestic), July 29, 1949. 
Riddle Aviation Co. (overseas), January 23, 1951. 
Aerovias Sudamericana, Inc. (foreign), June 11, 1952. 


Senator Scuorrren. Thank you very much, and I would like to ask if 
you can give us this information ; how many mergers have been carried 
out since the days of the 16 trunklines in 1938 ? 
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Mr. Gurney. Braniff and Midcontinent merged; Chicago and 
Southern and Delta Airlines merged; West Coast Airlines and Em- 
pire; Western Airlines and Inland Airlines; and the long line reach- 
ing from Canada to our southern border at El Paso. Frontier was 
made up of a merger of three local service carriers. 

Senator Scuorrrer. And in that information could you submit to 
us something about what were their original routes before and what 
the present route under the mergers show? 

Mr. Gurney. I will be glad to do that. On route mileage? 

Senator Scnorprren. Yes, and I do not know if you have maps on 
the point or not. 

ie. Gurney. Well, we could make maps without too much trou- 


ble, I think. 
(Information furnished by CAB:) 
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Senator ScHorrret. Do you have some information in your files 
or, if you do not, could you estimate the cost to the Government if 
these mergers had not been carried out? We have matters of subsidy 
in there and a few other things. Could you give us some information 
on that? 

Mr. Gurney. I will be glad to. 

(Information furnished by CAB :) 


{Item 19 of letter from Civil Aeronautics Board dated June 9, 1954, infra, p. 1163 


19. The estimated cost to the Government if these mergers (of three domestic 
trunklines ) had not been effected. 

Answer: the subsidy received by the 3 merged domestic trunklines for the last 
12-month per iod prior to merger is set forth in the table below : 





Carrier sae Subsidy 





Cc. y COMORES J « « Bc atined ohadtdin +. ; Apr. 30, 1953 
Tnand i | Mar, 31, 1952 
i Tne : | June 30, 1952 





Because of the dynamic conditions of the air-transport industry during this 
period, it is impossible to state what the subsidy payment to the three merged 
trunklines would have been in the various periods subsequent to the mergers if 
such mergers had not taken place. The subsidy mail rate would have been subject 
to revision in reopened mail-rate proceedings on the Board’s own initiative or on 
petitions of either the carriers or the Postmaster General, if any of the carriers 
had remained in existence. Althought the subsidy of the carriers in the last year 
prior to merger cannot, therefore, be regarded as an exact measure of the sub- 
sidy savings to the Government through the various mergers, on the other hand, 
the previous level of subsidy payments appears to represent the best available 
indication of the apparent savings in subsidy. 

Subsequent to the merger of C. & S. with Delta Air Lines, no subsidy has been 
paid or contemplated to be paid for the domestic operations of the merged com- 
pany. Likewise, the merger operations of Western Air Lines subsequent to the 
merger of Inland have been conducted without subsidy. The Board has estab- 
lished a final mail rate free of subsidy for the domestic operations of Braniff 
Airways covering the period from the date of merger with Mid-Continent through 
December 31, 1953. However, for the period on and after January 1, 1954, the 
Board has on June 3, 1954, issue a statement of provisional findings and concul- 
sions and accompanying order to show cause proposing subsidy for the Braniff 
domestic operations over the former Mid-Continent route for the annual period 
on and after January 1, 1954, of $1,366,000. In contrast with the last year of 
Mid-Continent operations as an independent air carrier, the Mid-Continent 
merger with Braniff resulted in complete elimination of subsidy from August 16, 
1952, the date of merger, through December 1, 1953, and an indicated saving in 
subsidy of $305,000 per annum commencing January 1, 1954. 


Senator Scnorrre.. I would like to have, if you could prepare, a 
comparison of the 1938 and the 1954 scheduled domestic airline routes 
showing new competition and duplication now compared to 1938. 

Mr. Gurney. We will give you the best possible we can from our 
staff on that. 

(Information furnished by CAB in letter dated June 9, 1954, infra, 
p. 1163.) 

Senator Scuorrret. I realize that some of this may be asking for 
quite a bit of material that you may be able to segmentize. Isn’t it true 
that as far as the 13 present trunklines being merged into 2 or 3 giants, 
the only possible trunkline mergers which received much discussion 
were Colonial and Northeast ? 

Mr. Gurney. Those 2 carriers are potential airlines, that 1s, to 
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merge with 2 other larger trunklines. It would seem to be economic 
if a merger could be ace omplished. 

Senator Scuoerre.. Isn’t it true that for the most part the compan- 
ies discussed in this connection favor such a merger? Didn’t they 
agree on the mer ger ! ¢ 

Mr. Gurney. That isright. They did. 

Senator Scuorrren. It was not forced by your department. 

Mr. Gurney. We do not have authority to force a merger. They all 
must be voluntary. 

Senator ScHorrret. They must be voluntary and they must make 
their applications for it and your department passes on it after going 
into it. 

Mr. Gurney. That is right. In domestic airlines, our Board has 
complete authority to approve or disapprove voluntary agreements be- 
tween two companies. When they have any international segments, 
then it must be with the approval of the President. 

Senet Scuorrret. Yes, I understand. Now, getting back to the 
matter of subsidy. Certainly the merger of Northeast and Colo- 
lonial would almost guarantee the removal of the subsidies from these 
two concerns, would it not? 

Mr. Gurney. It would, yes. 

Senator Scrorrren. So that would be he ‘Ipful as far as the Govern- 
ment expense is concerned, wouldn’t it ? 

Mr. Gurney. Yes, and it would give better service to the small com- 
munities served by them. 

Senator Scuorrret. And that was considered by the responsible 
managing officers and stockholders of those two lines. I am reiterat- 
ing that that was a voluntary proposition that they made before your 
Board. 

Mr. Gurney. That is correct. 

Senator Scuorrret. I believe that is all, Mr. Chairman, with the 
understanding that I shall submit to the Chairman of the Civil Aero- 
nautics Board here and the Enforcement office certain other questions 
that I would like to have in the record consistent with what their other 
responsibilities might be. 

The CHairMAN. I have here two matters which I wish to put in the 
record; one being a summary of the pending formal enforcement pro- 
ceedings before the Board, including some of the matters discussed 
this morning; and a letter from the Director of the Bureau of the 
Budget, Executive Office of the President, Rowland Hughes, addressed 
to me as chairman, in regard to many of the provisions of S. 2647. 

Both those documents will be made a part of the record at this point. 

(Summary of pending formal enforcement proceedings and letter 
from Bureau of the Budget are as follows :) 


SUMMARY OF PENDING FoRMAL ENFORCEMENT PROCEEDINGS, May 17, 1954 


In the Matter of Aero Finance Corp., Enforcement Proceeding, Docket No. 5779 

On October 10, 1952, the Chief of the Office of Compliance docketed a petition 
for enforcement attaching a complaint which alleged that Aero Finance Corp. 
had violated section 1005 (e) of the Civil Aeronautics Act by the failure of 
C. N. Shelton to retain ownership of at least 50 percent of the outstanding stock 
of the corporation and to remain in active management of its air-transportation 
operations as prescribed by Board Order No. E—4044. Aero on December 3, 
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1952, filed an answer generally denying the allegations of the complaint. Fo). 
lowing the disposition of sundry motions, hearings were held on April 21, 1954, 
and May 5, 1954, before a hearing examiner in Washington, D. C. 


Briefs to the examiner are to be filed June 16, 1954. 
American Airlines v. Air America, Inc., et al, Docket No. 6078 

On April 14, 1953, American Airlines, Inc., filed a formal complaint with the 
Board alleging that Air America, Inc., and certain other respondents (ticket 
agents) were engaging in unfair or deceptive practices or unfair methods of 
competition within the meaning of section 411 of the Civil Aeronautics Act by 
using names and symbols in connection with air transportation which were 
confusingly similar to those used by American Airlines. The Chief of the Office 
of Compliance docketed a petition for enforcement in this matter and incoryo- 
rated by reference the complaint of American Airlines. Hearings were hy. 
before a hearing examiner who recommended that all respondents be dir 
to cease and desist from such unfair or deceptive practices or unfair methods of 
competition, i. e., using the words “American,” “America,” etc., in soliciting a) 
selling air transportation. Upon exceptions of Air America, Inc., this matt 
was argued before the entire Board on May 4, 1953, and is pending decision 
California Central Airlines, Inc., and Pacific Southwest Airlines 

California Central Airlines, Inc., and Pacific Southwest Airlines are autho: 
by the State of California to engage in (intrastate) transportation within 
boundaries of the State of California. Neither holds any anthority from t) 
Civil Aeronautics Board to engage in (interstate) air transportation. 

On May 6, 1954, the Board filed complaints for injunction against both of t! 
earriers in the United States District Court for the Southern District of € 
fornia (Central Division) requesting that they be enjoined from engaging in 
(interstate) air transportation in violation of section 401 (a) of the Civil Aero 
nautics Act of 1938, as amended. 


In the Matter of Control of Colonial Airlines, Inc., by Eastern Airlines, 1) 
Docket No. 6582 


On March 9, 1954, the Civil Aeronautics Board ordered Eastern Airlines. Inc., 
to show cause why it should not be directed to terminate its control of Colonial 
Airlines, Inc., and why Eastern should not be directed to cease and desist from 
acquiring any control of Colonial or any of its routes and assets without prior 
approval of the Board “in full compliance” with the provisions of the Civil Aero 
nautics Act. On March 18, 1954, Eastern filed an answer stating that it did not 
have and had never had control of Colonial within the meaning of section 408 
of the act and requested the Board to so find and enter an order dismissing the 
proceeding. On April 15, 1954, the Office of Compliance filed an answer substan- 
tially agreeing with the statements of Eastern. Subsequently National Airlines, 
Inc., filed a “petition for quarantine and intervention” and in turn Colonia! Air- 
lines, Inc., and Eastern filed separate answers to National's petition generally 
denying National’s assertions in regard to the domination of Colonial’s manage- 
ment by Eastern. 

These matters are awaiting decision by the Board. 


Jn the Matter of National Airlines, Inc., Bocket No. 6521 


By letter of January 7, 1954, addressed to the Chairman of the Civil Aerv- 
nautics Board, Gerald Saunders, chairman of the Board of County Commis- 
sioners of Monroe County, Fla., filed a complaint against National Airlines charg- 
ing that it had arbitrarily canceled 3 of its 4 daily scheduled flights into Key 
West, Fla., and Miami, Fla., at “the peak of the season when all schedules are 
running in full.” 

This matter was referred to the Office of Compliance, and an investigation 
was undertaken by that office. Service has been reinstated by National and a 
settlement of the case is now in progress. 


In the Matter of National Airlines, Inc., and G. T. Baker, Enforcement Proceed- 
ing, Docket No. 6588 

The Chief of the Office of Compliance docketed a petition for enforcement on 
March 15, 1954, attaching a complaint which alleged that National Airlines, Inc., 
and G. T. Baker as an individual had engaged in sundry violations of section 407 
of the Civil Aeronautics Act by failing to file with the Board certain required 
information relating to stock ownership of Aerovias Internacionales, S. A. and by 
failing to keep records and accounts in conformity with the Board’s Uniform 
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System of Accounts for Air Carriers. On March 30, 1954, all parties filed answers 
generally denying the allegations of the complaint and National filed a motion 
to dismiss. 

The respondents have adjusted the matter by complying with legal require- 
ments, and a joint motion to dismiss has been filed with the Board by the Office 
of Compliance. 


In the Matter of Northeast Airlines, Inc., Atlas Corporation, Airfleets, Inc., and 
Consolidated Vultee Aircraft Corporation, Docket No. 6350 

On September 25, 1953, the Chief of the Office of Compliance docketed a peti- 
tion for enforcement attaching a complaint which charged the respondents with 
violations of section 1005 (e) of the Civil Aeronautics Act because of their failure 
to comply with the terms of a prior order of the Board requiring, among other 
things, that dealings between the parties be approved by the Board. In addi- 
tion, the complaint charged that the respondent, Airfleets, violated section 408 
(a) (2) of the act by purchasing a “substantial part” of an air carrier (5 Convair 
840 aircraft) without Board approval. 

Subsequently, Northeast filed a motion to dismiss the complaint. That motion 
was denied on December 3, 1953, by Order No. E-7938, which granted motions to 
broaden the scope of the proceeding to include sundry matters among them 
“whether Atlas, by acquiring without prior Board approval control of Airfleets 
while still in control of Northeast violated section 408 (a) (6) of the act.” 

Answers have been filed substantially denying the allegations of the complaint. 

No hearing date has been set since a settlement is being negotiated. 


In the Matter of Peninsular Air Transport Aero Finance Corporation, Enforce- 
ment Proceeding, Docket No. 6124 

On May 7, 1953, the Chief of the Office of Compliance docketed a petition for 
enforcement attaching a complaint seeking revocation of the operating authority 
of each of these carriers for knowing and willful violations, inter alia, of sections 
412 and 401 of the act by failing to file certain agreements and by engaging indi- 
vidually and in combination in regular and frequent air transportation. 

Hearings in this matter have been postponed pending negotiations of voluntary 
settlement of the case. 
Trans-World Airlines, Inc. v. Seaboard and Western Airlines, Inc., Docket No. 

6578 

On March 8, 1954, Trans-World Airlines, Inc., (TWA) filed a formal complaint 
with the Board alleging that Seaboard and Western Airlines had violated, inter 
alia, sections 401 and 403 of the Civil Aeronautics Act by holding out regular and 
frequent flights in overseas air transportation and by advertising rates which 
were less than the lawful charges set forth in its tariff on file with the Board. 
Seaboard and Western filed an answer on March 10, 1954, specifically denying 
these allegations. Following a careful examination of the complaint and the 
answer, the Acting Chief of the Office of Compliance concluded that it would not 
be in the “public interest” to institute an enforcement proceeding based on TWA’s 
complaint and accordingly recommended that it be dismissed. Pursuant to rule 
206 of the Rules of Practice, TWA on May 10, 1954, petitioned the Board to review 
the decision of the Acting Chief of the Office of Compliance with respect to the 
complaint. . 

This matter is awaiting decision by the Board. 


Trans-World Airlines, Inc. v. Richard B. Girvin and Jerome P. Neff, d/b/a Trans- 
World Tour and Travel Agency, Docket No. 6421 


On November 23, 1953, Trans-World Airlines, Inc. (TWA) filed a complaint 
with the Board charging Messrs. Girvin and Neff doing business as Trans- 
World Tour and Travel Agency with unfair or deceptive practices and unfair 
methods of competition in air transportation within the meaning of section 411 
of the Civil Aeronautics Act and requesting the Board to issue an order directing 
P respondents to cease and desist from such practices and methods of compe- 
ition, 

The Chief of the Office of Compliance filed a petition for enforcement on Janu- 
ary 21, 1954, incorporating by reference the complaint of TWA. Although the re- 
spondents have not filed an answer in the form required by the Board’s Rules of 


Practice by letter of February 5, 1954, they denied the allegations of the com- 
plaint, thus joining the issues. 


The matter is awaiting hearings. 
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In the Matter of Twentieth Century Air Lines, Inc., et al., Enforcement Proceed- 
ing, Docket No. 6000 

The Acting Chief of the Office of Compliance docketed a petition for enforce. 
ment on March 12, 1953, attaching a complaint which requests that the Board 
revoke the operating authority of the irregular carriers involved and order the 
other parties to cease and desist from sundry illegal activities. 

Specifically the complaint alleges: (1) That 4 large irregular carriers haye 
combined their flights to provide a frequent and regular air transportation service 
in violation of part 291 of the Board’s Economic Regulations and section 401 (a) 
of the Civil Aeronautics Act; (2) that the 4 individuals (Weiss, Fischgrund, 
Lewis, and Hart) have acquired ownership or control of the 4 large irregular air 
earriers without having obtained prior approval of such acquisition or contro] 
as required by section 408 of the act; and (3) that the 4 individuals are engaging 
in air transportation without authority from the Board in violation of section 
401 (a) of the act. 

Hearings are now in progress. 

In the Matter of U. S. Airlines, Inc., et al., Enforcement Proceeding, Docket No, 
6362 

On September 15, 1953, the Chief of the Office of Compliance docketed a petition 
for enforcement attaching a complaint of a compliance attorney, which requested 
suspension or revocation of the carrier’s operating authority, and incorporated by 
reference earlier formal complaints filed with the Board by Riddle Aviation Co., 
Inc. and the Department of Aeronautics of the Commonwealth of Kentucky. The 
respondent was charged, inter alia, with failing to provide service in connection 
with air transportation upon reasonable request therefor in violation of section 
404 (a) of the Civil Aeronautics Act; with abandoning a route for which the 
Board had issued a certificate without authority from the Board in violation of 
section 401 (k) ; and with failure to comply with the terms of its certificate in vio- 
lation of section 1005 (e). The respondent filed an answer on December 1, 1953, 
denying, admitting, and avoiding the allegations of the complaint. 

Since this carrier has ceased operating entirely and is involved in a proceeding 
under chapter 11 of the Bankruptcy Act, no further procedural dates have been 
set. 


United Air Lines, Inc. v. The Flying Tiger Line, Inc., Docket No. 6356 


On September 28, 1953, United Air Lines, Inc., filed a formal complaint with 
the Board alleging that the Flying Tiger Line was making unauthorized off-line 
traffic and operational stops at points on United’s route in violation of section 
401 of the act. On December 2, 1953, this complaint was amended to include an 
allegation of unfair or deceptive practices or unfair methods of competition 
within the meaning of section 411. 

Subsequently the Chief of the Office of Compliance directed the attention of 
the Flying Tigers to these allegations and by letter of February 1, 1954, the 
Tigers submitted a statement of their position. 

The matter is being investigated further by the Office of Compliance. 


United States vy. Colonial Airlines and Sigmund Janas, Sr., Civil Actions Nos. 
186-33 and 136-84, United States District Court for the Southern District 
of New York . 

Following a formal investigation of the activities of Colonial Airlines and 
Sigmund Janas, Sr., by the Civil Aeronautics Board and the filing of a bill of 
particulars reflecting, among other things, sundry tariff violations and failure 
to comply with the Board’s Uniform System of Accounts, the attorneys for 
Colonial and Janas negotiated a settlement of these matters with the Board. 
All findings pertaining to possible criminal violations were turned over by the 
Board to the United States attorney for the Southern District of New York. 
On June 29, 1951, he filed criminal informations against Colonial and Janas 
charging, inter alia, that certain records, accounts, and reports were willfully and 
knowingly altered and falsified, and that air transportation was provided at less 
than the rates, fares and charges in Colonial’s tariff on file with the Board in 
violation of section 902(d) and (e) of the Civil Aeronautics Act. 

This matter is pending in the Southern District of New York. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., May 26, 1954. 
Hon. Joun W. BRICKER, ; 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D.C. 


My Dear Mr. CHarrMAN: This will acknowledge your letters of May 17, and 
May 25, 1954, relating to the scheduling of witnesses at hearings before your 
committee beginning May 27, on S. 2647, the proposed “Civil Aeronautics Act of 

Qn4.’? 
a accordance with conversations between the counsel of your committee and 
Bureau of the Budget staff, it is my understanding that executive branch wit- 
nesses will appear as set forth in the schedule in your letter of May 17. How- 
ever, in view of the testimony of the other executive branch witnesses, it is my 
nnderstanding that, insofar as the Bureau of the Budget is concerned, written 
comments on the organizational aspects of the bill will be sufficient. 

Before commenting specifically on the organization provisions of 8S. 2647, I 
believe it pertinent to observe that the proposed bill would make changes in 
organization which are a great deal more far-reaching than any adjustments 
recommended by the first Hoover Commission. That Commission, which made 
the last intensive study of organization of civil aviation functions of which I am 
aware, did not propose that any of the civil aviation functions now vested in the 
Department of Commerce be transferred out of that Department into any inde- 
pendent body. The Commission did make a number of recommendations con- 
cerning civil aviation functions, but those recommendations related to the 
realignment of functions within the Department of Commerce. Those recom- 
mendations called for greater administrative authority in the Chairman of the 
Civil Aeronautics Board, establishment of a Bureau of Civil Aviation in the 
Department, and a clearer division of responsibility for safety functions between 
the Board and the proposed Bureau. 

Turning specifically to S. 2647, I believe that it would make a number of 
changes in organization which are undesirable and unnecessary for the follow- 
ing reasons : 

(1) The bill would increase unnecessarily the number of independent agencies 
in the executive branch, by establishing a new Civil Aeronautics Authority and 
a new separate Air Safety Board outside the Department of Commerce. 

The number of agencies reporting to the President is now approximately 60, 
and it has been a majer objective of the first Hoover Commission and the Presi- 
dent to reduce this number in order that the burden of supervision placed on the 
President may be kept in practical bounds. In my view, this does not mean that 
there are no circumstances under which a new independent agency reporting 
directly to the President should be created ; it does mean that such a step should 
not be taken except where a justification is unusually solid. There seems to be 
no basis in this particular instance for such justification. 

(2) Enactment of the bill would mean the abandonment of current organiza- 
tional arrangements and the substitution of an outmoded form of administration. 
As matters now stand, major civil aviation operating functions are administered 
under the direction of a single administrator and regulatory functions are ad- 
ministered by a board. If the bill were enacted, both operating and regulatory 
functions would be administered by a seven-man Authority, and civil aviation 
functions would be organized essentially as were maritime functions prior to 
Julv 1950. 

Experience with an arrangement of this kind, combining as it did under multi- 
headed management the administration of both regulatory and operating func- 
tions, was extremely unsatisfactory. Indeed, the final several years of the life 
of the Maritime Commission were characterized by one study after another, cumu- 
lating with the report of the first Hoover Commission recommending the separa- 
tion of operating from regulatory functions and the transfer of the former to ad- 
ministration by the Department of Commerce. 

More specifically, the first Hoover Commission, commenting on “what is wrong 
with independent regulatory commissions,” stated : 

“Purely executive duties—those that can be performed far better by a single 
administrative official—have been imposed upon these commissions with the re- 
sult that these duties have sometimes been performed badly. The necessity for 
performing them has interfered with the performance of the strictly regulatory 
functions of the commissions.” 

At another point the Commission stated : 
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“Purely executive functions too frequently have been entrusted to these inde. 
pendent regulatory commissions. The consequences have not been too happy, for 
a plural executive is not the best device for the performance of operational duties 
Moreover, these duties commonly call for close integration with the broad pr 
grams of the executive branch.” i 

(3) By removing the civil aeronautics functions outside the Department of 
Commerce, 8. 2647 would further fragment responsibility for Federal functions 
relating to transportation, now centered in that Department. 

The first Hoover Commission also considered this problem. In commenting on 
“what is wrong with the Federal transportation organization,” it stated, among 
other things: 

“Transportation activities are scattered over many separate agencies, with 
consequent waste and overlap. 

“There is no coordination of policies in the transportation field. 

“The seattering of functions makes intelligent budgeting difficult, and policies 
and programs cannot be considered for transportation as a whole.” 

The first Hoover Commission recommended that there be established in the 
Department of Commerce a grouping of all major nonregulatory transportation 
activities of the Federal Government into a Transportation Service. The Com- 
mission specifically recommended that there be in the Department a Bureau of 
Civil Aviation which would administer all the functions of the Civil Aeronautics 
Administration, plus additional responsibilities for air safety, and supervsion of 
the National Advisory Committee for Aeronautics. 

Several of the first Hoover Commission recommendations respecting trans- 
portation have been placed into effect. Chief among these were the transfer of 
the Public Roads Administration to the Department of Commerce and the re- 
organization of the Maritime Commission which divided maritime operating 
functions from regulatory functions and placed them respectively in the Federal 
Maritime Administration and the Federal Maritime Board, both in the Depart- 
ment of Commerce. As a result, the Department of Commerce is now the execu- 
tive department with predominant transportation responsibilities. To remove 
from the Department functions relating to civil aviation would set off by itself 
the administration of Federal programs relating to one of the major forms of 
transportation, complicate executive coordination of transportation activities, 
and multiply interagency relationships. 

For these reasons, I recommend against enactment of the far-reaching organ- 
ization provisions of S. 2647. I hope these comments will be helpful to your com- 
mittee in its consideration of S. 2647. 

Sincerely yours, 


RowLanpD Hugues, Director. 


The Cuarrman. Senator Monroney, do you have any questions! 

Senator Monroney. Yes, Thank you, Mr. Chairman. 

I believe you said, Chairman Gurney, that it would be very help- 
ful to have these trunklines in subsidy position merge with other 
longer routes. 

Mr. Gurney. As far as subsidy is concerned and better service to 
the communities now served by the smaller trunklines. 

Senator Monroney. That subsidy was $3,500,000 roughly for the 
three. , 

Mr. Gurney. For the three trunklines still on subsidy, yes, sir. 

Senator Monroney. And the subsidy for the overseas trunklines 
is $20 million, is it not? 

Mr. Gurney. You mean international airlines? 

Senator Monroney. Yes. vn 

Mr. Gurney. It is more than that. It approaches $50 million for 
the international lines. That $50 million includes about $7,500,000 
to subsidy lines in Alaska. The international airlines are about 
$37,500,000. 

Senator Monroney. I believe the Board was adviser to the inter- 
departmental committee that made the air policy statement, was 1t 
not ? 
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Mr. Gurney. Members of our staff worked with the Air Coordi- 
nating Committee working groups. In other words, one of our staff 
members was in a working group that handled each subject and 
broken down into subdivisions and the divisions of the Air Coordi- 
nating Committee report. 

We had members on each division, a working group where possi- 
ble 7 or 8 other departments also had their men in those working 
groups. 

Senator Monroney. I think the testimony before the committee 
by the Under Secretary of Commerce in Charge of Transporta- 
tion was that the Board was the principal adviser excepting in the 
matter of nonscheduleds and perhaps one other phase in which you 
withhold judgment because of the pending case. 

Mr. Gurney. That is right, namely, the irregular carrier section 
and the overseas or international cargo section. Our Board did not 
participate in those. 

Senator Monronery. I have not had a chance to thoroughly digest 
this very long hearing, but my impression was that the nature of 
eliminating subsidies to all those things went to the $3,500,000 in the 
competitive routes within the United States and there was no broad 
policy expressed to worry about the $50 million subsidy going for 
overseas Operations. 

Mr. Gurney. No matter what the report says, Senator, the Board 
is worrying about it and, specifically, we are worrying about the 
subsidy in the whole Pacific area. Those cases are before us and 
there is a decision coming up where those long lines in the Pacific 
serve the Far East and clear to Australia and the Philippine Islands 
are concerned, and we are constantly worrying about international 
subsidy. 

Senator Monroney. But I do not believe there is anything pro- 
posed urging merger as a high governmental policy, such as merger 
of the domestic airlines. 

Mr. Gurney. I would say that the policy on the merger did not 
stop at the water’s edge. 

Senator Monroney. From the testimony the other day, the concern 
was all for the domestic mergers because of the so-called high subsidy 
cost and the special language in deciding why it was necessary inter- 
nationally to continue the competition and the rivalry within the in- 
ternational field. 

Mr. Gurney. Recently the Board put out a decision in the Balboa 
case specifically requesting the carriers to get together and come up 
with a merger or some plan that would eliminate the high subsidy to 
South America. That is one case in point where we definitely and ex- 
plicitly answer that part of the prebhen that faces us of international 
subsidies. 

May I read the petition that affects the international phase, which 
appears on page 15, Nos. 7 and 8% This comes from the Air Coordi- 
nating Committee Civil Air Policy. If you care to have me read it for 
the record, I could. 

Senator Monroney. No, not necessarily. My eye happens to fall on 
this point, which is No. 8 on page 15: 

International interest factors require that many international routes be main- 
tained, despite subsidy requirements. 
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And I do not see any specific recommendations that it is a choss 
instrument. 

Mr. Gurney. There is not anything in there along that line. 

Senator Monronery. Or to have mergers or elimination of competi- 
tion on routes. 

Mr. Gurney. Mostly it follows the plan to eliminate unecono: 
duplicating services. 

Senator Monroney. But the burden all seems to fall on the $3,500. 
000 matter of the three trunklines that seem to be in a subsidy positi 

Mr. Gurney. Until we have gotten these domestic service lines a) ray 
from a subsidy position, they do not have the opportunity to make the 
percentage of profit that other carriers do have and, until we can prove 
the route itself, take off loss points that are just not paying their way 
or give them route mileage that is profitable, why they cannot get into 
position to earn a profit that might be average in all the trunklines of 
the United States and, therefore, cannot compete with them in offer- 
ing travel to the traveling public at as low rates as the profitable lines 
would be able to offer the public. 

Senator Monroney. Would it be better to extend the routes and to 
give these men outlets in the areas that these three erpwe j lines are, 
or to force them into merger? I get the impression that the Civil Aero 
nautics Board wants fewer and fewer airlines and bigger and bigger 
airlines. 

Mr. Gurney. Well, we do not want to put lines in just for competi- 
tion’s sake; I would say, Senator, that might throw the present sched- 
uled airlines into a loss position on those profitable routes. 

If you put too many on a route, you would have an uneconomic op- 
eration there for the carriers who are now there. 

Senator Monroney. But after Colonial merged with Eastern and 
they would be going into the same area on a through route as if Co- 
lonial were given a greater outlet in other directions, would it not or 
would es discontinue some flights and some service ? 

Mr. Gurney. What would happen would be that you would have a 
through plane service from Canada to the tip of Florida. 

Senator Monroney. You could still have that by certificating Co- 
lonial from Canada to Florida, couldn’t you ? 

Mr. Gurney. Yes, you could. 

Senator Monroney. Then that would be a profitable route or they 
would have a chance to have it as a profitable route. 

Mr. Gurney. There would be a division of traffic between three car- 
riers instead of two. Of course, in putting a third carrier into an 

established traffic stream that we have now between New York and 
Florida, it would be putting a small horse into a big horse race 

Senator Monroney. I don’t know whether Colonial is asking to go 
to Florida or not, but it would appear to me that the reason that 
Colonial and Northeast and Continental, I believe, are not in a 
profitable position is the fact that they are not allowed to serve the 

major centers. They are limited to a narrower route mileage and have 
been unable to work themselves out of a subsidy position. They have 
been in it for years, have they not? 

Mr. Gurney. These three trunk carriers have plenty of route miles. 

Senator Monroney. But they do not have the principal cities to 
serve. 
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Mr. Gurney. Well, some of them have pretty good cities. Colonial 
goes from Montreal through New York, which is the biggest traffic 
center in the world, to Bermuda. That is a good traffic segment and 
they are not too far away from a profitable position. Their subsidy 
is around $650,000 a year for the whole system and they serve a lot 
of points that are similar to the points served by local service carriers 
in the New York, New Hampshire, western Massachusetts area. In 
other words, parts of their lines could be considered local service lines. 
Other parts of the line certainly are trunkline route mileage. 

Senator Monroney. In your earlier testimony, you said that you 
felt that the airlines were a public utility. Is there anything in the 
act that defines them as public utilities ? 

Mr. Gurney. Will you answer that, please, Mr. Nunneley ? 

Mr. Nunnetey. There is nothing in the act that specifically uses 
that term or defines it in those terms. It does, of course, provide for 
a member of a regulated industry. 

Senator Monroney. You certainly realize that if we had intended 
it to be a public utility, we would have declared it to be such, would 
we not ? 

Mr. Gurney. I am not a lawyer, but certainly it is a regulated in- 
dustry. I don’t know that it is necessary to declare it. 

Senator Monroney. There are regulated industries that are not 
public utilities. I do not believe it would be profitable to have 2 tele- 
phone systems in the city of Washington, or to have 2 light systems, 
but I do think that in the transportation field it does not come in the 
same category as things which would be completely uneconomic by 
freezing competition and having a frozen industry. 

Mr. Gurney. The Board does have somewhat the powers of an 
agency regulating a utility. We have the right to put 1 or 2 or more 
lines into a town or take them away, or the right to require an air- 
line to give more service. 

You have given us the power and the responsibility that generally 
goes toan agency regulating a public utility. 

I would like to have the chief counsel enlarge on that, if he would. 

Mr. Nonnetey. The industry is merely one of a public service 
nature as Congress determined, and in the act obligations for service 
as well as opportunities for operation are afforded. 

In that sense it is in the same category as the motor carrier indus- 
try and the railroad industry and other industries which are regarded 
as public service industries or public utilities. It is not what has 
sometimes been called a natural monopoly in the sense that a telephone 
line is. 

Senator Monronry. May I ask how many cities you have ordered 
airlines to serve as the regulation board ? 

Mr. Nunnery. The airlines are required to serve every city they 
are certificated to serve. 

Senator Monroney. That is right, but that is avoiding the question 
I asked. I asked you to put in all the cities that you have ordered 
the airlines to serve. The airlines have requested certification to all 
the cities practically that they are now serving. How many cities 
have you ordered the airlines to serve ? 

_Mr. Gurney. We might include in that list, Senators, the names of 
cities which the airlines have asked to stop service and the Board 
has not agreed to their request. 
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Senator Monronry. They have agreed to the request in some cases 
Mr. Gurney. Yes, many cases. 
Senator Monroney. And the request was over the opposition of the 
cities and they have followed the request of the airlines, but I am 
saying a utility works both ways. And the fact that all the service 
to the cities is voluntary on the part of the airlines and they apply 
for the locality, and then to say that this is the public-utility con- 
cept doesn’t seem to me to ring a bell. 

Washington and New York are perhaps the two largest traffic cen- 
ters and yet I do not believe we have air-coach service here. Will you 
put in’the record all the cities that the Civil Aeronautics Board has 
ordered the airlines to institute air-coach service to on their own mo- 
tion and not on the request of the airlines? 

Mr. Gurney. I am not aware that we have ordered coach service 
into any town. 

Senator Monroney. But if we are considering the public-utility 
concept, then you would have the right as a Board where the need is 
found to be there by the Civil Aeronautics Board, and it would appear 
to me as an outside observer there certainly is a need for air-coach 
service between New York and Washington, that you would have the 
right to order the airlines to put in air-coach service. 

Mr. Gurney. There is some air-coach service into Washington now. 

Senator Monroney. It is of very recent duration. 

Mr. Gurney. Yes, quite recent, in the last few months. 

The Cuatrman. The term public utilities is a generic term and not 
all the same principles apply to all public utilities. The fact that it 
is not required in law doesn’t change the character of the operation 
at all. You cannot require a public utility to go into a town which it 
is not serving. The term public utility connotes many things. Each 
public utility doesn’t have to have all of the characteristics of every 
other public utility. Neither does any board regulating a public 
utility have to have the same authority as every other board. Al! 
applicants have to be treated the same. 

Senator Monroney. I believe you will find in most public utility 
regulations that the public utility board, when they decided that an 
area should be served, they have the power to direct that. 

The Cuarrman. Not all of them. 

Senator Monroney. It seems to me that this works one way only, 
and that is to prevent competition and while the Board has exer- 
cised no control on the extension of coach service to other areas or to 
other facilities which would appear to me to be also part of the public 
utility concept 

The Cuarrman. Not a necessary one and isn’t by any means. __ 

Mr. Gurney. On the right of the entry, the Board has set up this 
large irregular case and that decision we hope will be made this year, 
toward the end of the year, as to whether or not any supplemental 
service is needed beyond or find need for and what kind. So the 
right of entry is not frozen. 

Senator Monroney. We have fewer airlines today than we had in 
1938, do we not? I mean trunk airlines. Of course, we have had 
feeder lines which are a rather new innovation, but the trunklines are 
fewer in number than in 1938, are they not ? 

Mr. Gurney. Yes, if you just take the names. 
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Senator Monroney. The concentration of air traffic in a few com- 
panies has consistently been greater and greater. 

Mr. Gurney. You could say yes. 

Senator Monroney. Is that true? 

Mr. Gurney. There are fewer trunkline carriers today than there 
were in 1938. 

Senator Monroney. And there have been no new trunklines certifi- 
cated for operation since 1938, isn’t that right ? 

Mr. Gurney. We are talking about passenger trunklines now. 
There were 16 then and 13 now. 

Senator Scuorrret. And more mileage. 

Mr. Gurney. Much more mileage. 

Senator Monronry. Wouldn’t that be a natural development? 
That doesn’t necessarily mean that there are more people in the in- 
dustry or more companies operating. It means that the demand for 
airline service has grown and has consistently grown from year to 
year. 

" Mr. Gurney. A terrific increase in traffic and miles flown, number 
of airplanes, number of seats available and everything else has grown 
tremendously. 

Senator Monroney. But there has been no new entry, new 
businesses. 

Mr. Gurney. Only an enlargement and natural growth, and as air- 
planes became available and as the traveling public showed that serv- 
ice was needed for smaller and smaller towns, they have been cer- 
tificated. 

Senator Monronry. How would a small company qualify ? 

Mr. Gurney. In the way that the hearing is now progressing in the 
large irregular case. 

Senator Monroney. I understand that the way the hearing is pro- 
gressing, one operator will be out of business pretty soon and pretty 
soon there will be nobody else who has that experience in miles flown. 

Mr. Gurney. I wouldn’t say that. There is lots of experience in 
the irregular field by a number of operators. 

Senator Monroney. Would you consider a freight line that had a 
successful operation in air freight under air certification to gain ex- 
perience that is necessary to enter into the passenger field, if they 
could carve out for themselves a route that was not unduly competi- 
tive with the established airlines? 

Mr. Gurney. If that would be the case and if they would put in a 
petition and say they wanted to carry passengers and would come in 
and prove a public need, they could be certificated. I wouldn’t say that 
I could see anything to hold them back excepting they might want, the 
Board might feel they might need all the resources to continue the 
cargo business that they originally petitioned for. 

Senator Monroney. If they were certificated to carry freight, how 
would they go about being certificated to carry the mail on this new 
program with the Post Office Department has set. up ? 

_ As I understand it, there has been no one other than the regular air- 
lines that have been permitted to fly this first-class mail to these major 
centers on the contract with the Post Office. 

Mr. Gurney. That is correct. 

Senator Monroner. And there has been a ruling of the Civil Aero- 
nauties Board ? 
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Mr. Gurney. That is right. 

Senator Monroney. The Post Office Department, I believe, has rec- 
ommended that other entries be allowed on this haul. 

Mr. Gurney. But the freight carriers—the cargo carriers applied 
for an exemption to carry the mail. 

Senator Monroney. What does that mean ? 

Mr. Gurney. Well, that means in short term notice they be given 
an exemption which the Board decided, and then denied their request. 
There was no showing in the Board’s opinion that the certificated 
lines could not handle the mail as desired by the Post Office on an ex- 
perimental basis until December 30 of this year. 

Senator Monronry. Now, why were certificated freight carriers 
denied that? That does not necessarily mean that those lines were 
a bad financial position, were they, in a subsidized position ? 

Mr. Gurney. The legal answer to that I will ask Mr. Nunneley to 
give. But I will say this: that the Postmaster General asked for an ex- 
Vi accor to find out what the costs were, and consequently the Board 
velieved that those that were then certificated to carry mail should go 
through the experimental period which ends September 30. 

Mr. Nunneley, will you enlarge on that? 

Mr. Nounnetey. Well, going back to Senator Monroney’s question, 
the carriers who are now presently carrying the mail in the experiment 
are doing so under their already existing authority to carry the mail. 
Neither the Flying Tigers nor Slick, nor the other all-cargo carriers 
have authority to carry the mail in their original applications. They 
did not ask for that authority. 

Senator Monroney. No one could have asked for that authority be- 
cause that mail program did not exist at that time. 

Mr. Nunne ey. It is only one aspect of the general mail program, 
and the general mail authority, I believe. 

Senator Monronry. But the general fare authority that the certif 

cated airlines had was on your regular airmail; and this is first- less 
mail which is entirely a different class of m: iil, and is being carried at 
a different rate, isn’t it? 

Mr. Nunnetey. The rate is different. That is correct. 

Senator Monroney. The contract is entirely different from the ordi- 
nary airmail contract. 

Mr. Nunnetey. To be accurate, there is no contract. But it is car- 
ried under a different rate. 

Senator Monronry. So the certificated airlines have no more au- 
thority under precedent or contract than your certificated freight lines 
would have? 

Mr. Nunnexry. I am sorry to disagree with you. But the regular 
certificated airlines—the certificated combination airlines alre ady had 
authority under the law to carry all kinds of mail. The certificated, 
all-cargo carriers, did not have that authority. The question was 
whether they have—they claimed exemption under section 416 B of 
the act which requires they show either limited circumstances or un- 
usual circumstances. 

The Board—the majority of the Board decided that they had not 
made a sufficient showing. 

Senator Monroney. The Board did have the authority, however, 
to approve the exemption ? 
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Mr. Nunnevey. The majority of the Board found they had the legal 
authority. 

Senator Monroney. Does the record show how the Board decided ? 

Mr. NunNELEY. I believe the record does show, yes, sir. The origi- 
nal issue was whether legal authority to exempt for the carriage of 
mail in these circumstances existed ; and in that case, 3 members voted 
that the authority did exist ; 2 voted that it did not. 

Then, on the merits as to whether an exemption should be granted, 
it was in effect reversed. Three members voted that the exemption 
should not be granted; two voted that it should be. 

Mr. Gurney. I might add, Senator, that if the cargo carriers had 
been given the right to carry the mail and their certificate changed to 
that extent, they would have then become eligible for subsidy. 

Senator Monroney. The airlines, I don’t believe were eligible on 
that special contract, were they, for subsidy ¢ 

Mr. Gurney. Well, if we give the cargo lines the mail certificate. 
they immediately come into that group that is eligible for subsidy. 

Senator Monroney. You mean that you could not have given them 
a special experimental certificate under the law 

Mr. NunneELry. Denying them the right to subsidy—no, sir. I be- 
lieve they have that r ight under the statute if the *y can carry the mail. 

Mr. Gurney. We give them the mail. Then they would immedi- 
ately become eligible for subsidy if their revenues less their expense 
rather, their expense less their revenue required subsidy. 

Mr. Nunnevey. That is if they were certified. 

Senator Monroney. If they were certified for freight as well as 
certified for passengers / 

Mr. Nunnexy. If they had a certificate authorizing them to carry 
the mail, yes, Senator. 

Senator Monroney. Well, you were saying a minute ago that their 
experience was one factor in considering new entries to the airline 
business. And I believe you said that experience in flying freight or 
other things would be a factor in considering the safety Tecord, and 
the equipment and other things. 

Mr. Gurney. Yes. 

Senator Monroney. What other factors would be considered 
the CAB? 

Mr. Gurney. Their fitness, willingness, and ability, as the law 
states; and a lot of factors go into each one of those categories—fitness, 
willingness, and ability. And so all of those points are covered in the 
present irregular hearings. 

Senator Monroney. Well then, from that it goes to the economic 
regulation of the CAB. And what is your power in that regard ? 

Mr. Gurney. Well, it depends on policy. That depends on whether 
or not putting another carrier over an existing route would be in the 
public interest, or whether it would not. 

In other words: Is an extra carrier needed to handle the traffie in 
that route ? 

Senator Monroney. Would you consider that all traffic is the same, 
if it happens to be mainly first-class traffic, or competition within the 
air coach—you would feel it might be in the public interest and filling 
an economic need ? 

Mr. Gurney. It certainly vould. 
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Senator Monroney. In other words, one of the principal factors oy 
the economic side would be that if a new airline proposed to serve 
large number of cities not now served by air coach, that that might 
suitably demonstrate an economic need for a new service by a new 
certificated airline ? 

Mr. Gurney. That is correct. 

The Cuarrman. Senator Monroney, how much longer have you? 

Senator Monroney. I don’t know. 

The Cuarrman. Would you be willing to let the representative 
of the State Department put in his direct statement at this time, and 
then Chairman Gurney can come back at some later date, if you \ 
some further testimony taken ? 

Senator Monroney. Yes. 

The Cuarrman. If you would permit that we may proceed beca 
Mr. Kalijarvi from the State Department is over here and has to tes- 
tify today as he has to go out of the country. 

Mr. Kaursarvi. Thank you, sir. 

The Cuatrman. If you will proceed with your testimony. 


STATEMENT OF THORSTEN V. KALIJARVI, DEPUTY ASSISTANT 
SECRETARY OF STATE FOR ECONOMIC AFFAIRS 


Mr. Kauisarvi. Mr. Chairman, members of the committee, the De- 
partment of State is interested in S. 2647 from the standpoint of t! 
development of international aviation and the effect which the er 
ment of the bill might have on the foreign relations of the Unit 
States. 

Certain sections of the bill are believed to be of primary signif 
cance with respect to international aviation. These sections are dis 
cussed in some detail. In addition, there is appended to this state- 
ment a memorandum containing a series of brief comments on other 
sections of the bill. 

While it is believed that the committee will find that these brief 
comments are sufficient to satisfy its needs, if any member of ¢! 
committee wishes a more detailed statement or answers to any ques- 
tions with regard to these brief comments, further discussion or an- 
swers will be gladly presented. 

From the standpoint of this Department, one of the most impor- 
tant sections is section 802 which provides in subparagraph (b) as 
follows: 

(b) No agreement with any foreign government restricting the right of the 
United States or its nations to engage in air-transport operations, or generally 
granting to any foreign government or its nations or to any airline represellt- 
ing any foreign government any right or rights to operate in air transportation 
or air commerce other than as a foreign air carrier or foreign air contractor il 
accordance with the provisions of this Act, or respecting the formation of or the 
participation of the United States in any international organization for regu- 
lation or control of international aviation or any phases thereof, shall be made 
or entered into by or on behalf of the Government of the United States except 
by treaty. 

The Department believes that this section would not require any 
change in the type of international aviation agreements which have 
been negotiated with foreign governments. The ability of the United 
States to use executive agreements for securing rights for United 
States air carriers to operate to and from foreign countries has proved 
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most efficacious and has greatly contributed to the leading position 
which it has been possible for the United States airlines operating 
under such agreements to attain in international aviation. 

Paragraph (b) of section 802 refers to agreements “restricting the 
right of the United States or its nationals to engage in air-transport 
operations.” The agreements which have been negotiated by the 
United States have obtained rights for the operation of air-trans- 
port services and therefore broadened and enhanced the opportuni- 
ties for United States carriers rather than restricted them. There- 
fore, the negotiation and conclusion of such agreements is in accord 
with the provision. 

It is also noted that the provision would prohibit entering into an 
air transport agreement granting rights for a foreign airline to op- 
erate “other than as a foreign air carrier or foreign air contractor” 
n accordance with the provisions of this act. Any rights which have 
been exchanged by executive agreement which have entailed the right 
for foreign air carriers to operate into the United States have been 

mited to rights for such carriers to operate as “foreign air carriers” 
n accordance with the Civil Aeronautics Act of 1938, as amended. 

Such agreements that might be negotiated in the future would be 
, accordance with the provisions of this bill if it is enacted. There- 
fore, no departure from the policy set forth in this proviso has been 

ide and none is contemplated. 

Section 802, paragraph (b) would also require that agreements re- 
specting the formation of, or the participation of the United States 
in, any international organization for regulation or control of inter- 
national aviation shall be by treaty. 

rhe only international aviation organization in which this Govern 
ment participates is the International Civil Aviation Organization 
(ICAO). Even though ICAO cannot “regulate” or “control” inter 
national aviation, the provisions for its organization are contained 
n the Convention on International Civil Aviation, a treaty submitted 
to the Senate for its advice and consent to ratification. After exten 
sive hearings before the Senate Committee on Foreign Relations, the 
79h Congress on July 25, 1946, gave its advice and consent to rati- 
fication (92 Congressional Record 9972). 

As is evident from the above analysis, this Department has not con- 
cluded any agreements contrary to the clear meaning of section 802 
(b). It is believed that the Department has accurately interpreted 
the paragraph. Any other interpretation would be contrary to the 
text proposed. 

It would also be contrary to the best interests of the United States 
in its development of an air transportation system capable of serv- 
ing the United States internationally as provided in the statement of 
policy set forth in section 102 of this bill. 

This Department is also greatly interested in the provisions of sec- 
tion 302 of the bill relating to permits to foreign air carriers for op- 
eration into the United States. The first sentence of section 302 (a) 
states that. 

No foreign air carrier shall engage in interstate air commerce or interstate 
air transportation. 

This statement must be read in connection with the definition of in- 
terstate commerce contained in section 101 (24). According to that 
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definition the term “interstate air commevce” includes “the operation 
or navigation of an aircraft in the conduct or furtherance of a business 
or vocation” in interstate commerce as defined therein. 

Therefore, section 802 (a), as drafted, would prohibit the operation 
of any foreign air carrier in the conduct or furtherance of a busine Ss 
or vocation. This Department believes, however, that section 6 (b) 
of the Air Commerce Act of 1926, as amended i in the first session of 
the 83d Congress (S. 1402; Public Law 225, chapter 379) is a desirable 
law. 

Proposed amendment Q to this bill repeats that section in substance. 
It is believed that foreign air carriers should be permitted to exercise 
the privileges provided for in amendment Q. It is believed that the 
prohibition against engaging in the carriage of persons, property or 
mail for compensation or hire between a point of origin in the United 
States and a point of destination in the United States should be con- 
tinued. It could be continued in section 302 (a) by the retention of 
the prohibition from engaging in interstate air transportation and 
the deletion of the words “interstate air commerce or 

Paragraph (b) of section 302 provides that— 
the Authority may issue a permit authorizing a foreign air carrier to engage in 
foreign air transportation (1) if it finds that such carrier is fit, willing, and able 
properly to perform such air transportation and to conform to the provisions of 
this Act and the rules, regulations, and requirements of the Authority here- 
under, and that such transportation will be in the public interest, or (2) if such 
air transportation is covered by an agreement between the Government of the 
United States and the government of the foreign nation in which such carrier is 
organized, and if such carrier has been designated by the government of such 
foreign nation as the operator of the service agreed upon. 

As explained in your letter of March 16, 1954, this provision would 
give the Authority power to issue the permit in case either one of the 
two alternatives set forth are met. This Department supports this 
provision and recommends its adoption. 

Section 104, as revised, repeats the provisions of the existing sec- 
tion 6 (a) of the Air Commerce Act of 1926, as amended, but prefaces 
these provisions with the words “with respect to foreign aircraft”. 
This Department strongly urges that the text used in section 6 (a) of 
the Air Commerce Act of 1926, as amended, be retained without this 
addition. It is recognized that the words quoted have been inserted 
in order to make clear the recognition of States rights in certain 
respects. 

This Department believes that this purpose is adequately covered 
by the fact that the article refers to “national soverei gnty. *% The in- 
sertion of the words “with respect to foreign aircraft” implies that 
the United States recognizes a lack of national sovereignty with re- 
spect to United States : aircraft. It is, therefore, urged that the present 
wording be retained in order to make it clear that the national sov- 
ereignty of the United States is complete and may not be affected by 
the action of foreign countries. 

Title IV of the bill contains provisions for the economic regula- 
tion of air contractors. It is not clear whether the provisions of this 
title are intended to establish regulations regarding the operation into 
and through the United States by foreign air contractors or not. 

While the provisions relating to air carrier operations differentiate 
between “air carriers,” meaning citizens of the United States and 
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“foreign air carriers,” meaning noncitizens of the United States, the 
provisions relating to air contractors make no such differentiation. 

As defined in section 101 (4), an air contractor might be either a 
citizen of the United States or a noneitizen. However, the lack of 
differentiation in the title dealing with air contractors and the fact 
that many of the provisions relating to air contractors are modeled 
primarily on provisions relating to air carriers, although not applied 
to foreign air carriers, makes it appear that the drafters of the bill 
either did not intend to permit air contractor operations by noncitizens 
of the United States or neglected to include the provisions that might 
be necessary to regulate such operation. It is, therefore, suggested 
that such revision of this section as is necessary to make clear the 
intentions of the drafters in this regard be made. 

In your letter of May 18, you requested that testimony on behalf of 
the Department of State be given at this time on S. 3409, a bill to 
amend the Civil Aeronautics Act of 1938 in order to permit reduced 
rates for certain transportation furnished to the Department of De- 
fense, and to establish finality of contracts with respect to such rates. 

Under present circumstances, the Department of Defense, as well as 
any other users of air transportation, has the opportunity to arrange 
special terms for charter or contract transportation in addition to the 
opportunity to use the normal transportation facilities available to 
the general public. 

It is recognized that carrier participation in such charter or contract 
arrangements is subject to approval by the civil authorities, that is, 
by the Civil Aeronautics Board, however, as a practical matter the 
Department of Defense does procure transportation at reduced rates. 
In view of these circumstances, this Department does not consider 
a useful purpose would be served by the enactment of the proposed 
legislation and is, therefore, opposed to S. 3409. 

In addition, the Department believes it would be most unwise to 
grant to a single agency of the Government the right to secure free 
transportation from United States or foreign air carriers. Provisions 
for free transportation by United States carriers will be accompanied, 
almost inevitably by a dilution of revenues which would be particu 
larly damaging to the United States international carriers who are 
already requiring heavy subsidization. 

Even less desirable, from the point of view of the Department, 
would be authorization of the Department of Defense to secure free 
transportation from foreign air carriers since this could lead to foreign 
governments’ requiring an unmitigated amount of free transportation 
of the United States in carriers operating abroad. 

The present Civil Aeronautics Act of 1938, as amended, does allow, 
of course, for the grant of free transportation in cases of national 
interest. 

In your letter of May 18, you also requested the comments of the 
Department of State on S. 3426, a bill to amend subsection 406(b) of 
the Civil Aeronautics Act of 1938, as amended. This bill amends the 
Civil Aeronautics Act with respect to the elements to be considered by 
the Civil Aeronautics Board in fixing and determining fair and reas- 
onable rates of compensation for the transportation of mail. 

The amendment proposed would take into account the fact that 
some carriers have different operations and geographical divisions. 
This amendment deals with matters coming solely within the com 

47965—54—_52 
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petence of the Civil Aeronautics Board. Therefore, the Department 
does not have any comments to submit on S. 3426. 

The Cuarrman. The attachment to your statement will be made 
part of the record. 

(Attachment to testimony is as follows :) 


TITLE I, GENERAL PROVISIONS 
{Attachment to testimony on S. 2647, 83d Cong.] 
SECTION 101—DEFINITIONS 


(21) According to the explanation contained in the comparative print of 
S. 2647, the definition of “foreign air carrier” contained in this paragraph was 
amended by the omission of the word “foreign” before “air transport” in order 
to make it clear that a noncitizen of the United States would be subject to the 
provisions of the statute even though he attempted to engage in interstate 
transportation. It is doubtful whether that purpose is achieved by the omis- 
sion of the word “foreign” and it is believed that a contrary interpretation 
could be given to the definition, namely, that a “foreign air carrier” might un 
dertake to engage in air transportation in its entirety as defined in paragraph 
12 of section 101. It is, therefore, recommended that the word “foreign” be 
reinserted in the definition. 

(22) The definition of “foreign air commerce” is the same as the definition 
of foreign air commerce contained in subparagraph (20) (c) of the Civil Aero 
nautics Act of 1938, as amended, except that there are omitted the references 
to the carriage of mail and to the operation or navigation of aircraft in the 
conduct or furtherance of a business or vocation which were contained in the 
Civil Aeronautics Act definition. This omission is believed to be significant, 
and it is recommended that the definition be amended by the insertion after 
the word “hire” in line 6 on page 13 of the bill the words “or the carriage of 
mail by aircraft, or the operation or navigation of aircraft in the conduct or 
furtherance of a business or vocation.” 

(34) It is suggested that the committee consider amending this paragraph to 
make clear whether territories for the administration of which the United 
States is responsible should be considered for the purposes of this act as 
“possessions” of the United States when such administration is premised upon 
a treaty or a trusteeship agreement or any other international commitment 
other than temporary military occupation of a country or territory during the 
period prior to the termination of any hostilities by a treaty of peace. 


SECTION 102——DECLARATION OF POLICY 


In paragraph (h) of this section, it is stated that the public interest requires 
and the provisions of the act shall be so administered as to provide for “the 
maintenance by the United States of the greatest possible influence at all times 
in world aviation.” This Department is anxious to see the influence of the 
United States in world aviation as widespread as possible and has consistently 
worked toward that end. Nevertheless, it is believed that the inclusion of such 
a statement in the basic aviation law of the United States would have as its 
primary effect the strengthening of the determination of other countries to limit 
that influence as much as possible. It is, therefore, recommended that this 
provision be deleted. 


SECTION 103—PUBLIC RIGHT OF TRANSIT 


The provisions of paragraph (b) of this section appear to grant to all private 
flyers, whether United States citizens or not, the right to operate as private 
flyers through the navigable airspace of the United States without abridgment 
by any regulation or order issued under the act except regulations or orders 
issued pursuant to title VI relating to Civil Aeronautics Safety Regulations. 
It is recommended that the words “who are citizens of the United States” be 
inserted after the word “flyers” in line 19 on page 19 of the bill. It will thus 
make it clear that the rules and regulations prescribed under section 502 will 
apply to private flyers who are citizens of other countries. 
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TITLE II. Crvm AERONAUTICS AUTHORITY 
SECTION 208—-EXPENDITURE OF FEDERAL FUNDS EXPENDED UNDER OTHER AUTHORITY 


It is not clear to this Department whether this section intends that Federal 
funds may be expended for the purposes specified by persons or agencies other 
than the Civil Aeronautics Authority provided the Authority certifies to the 
need for the facilities. It is also not clear to this Department whether the 
expenditures are limited to facilities in the United States or include such 
facilities abroad. 


TirLe III. Arg Carrier ECONOMIC REGULATION 
SECTION 301—CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY 
(f) Terms and conditions of certificates 


It is provided that no term, condition, or limitation included in a certificate 
of public convenience and necessity shall restrict the right of a carrier to so 
add to or change schedules, equipment, accommodations and facilities for per- 
forming the authorized transportation and service as the development of the 
business and the demands of the public shall require. This provision is the 
same as that now in the Civil Aeronautics Act of 1938, which was enacted be- 
fore the United States had had much experience in international operations. 
Subsequent experience, especially in cases where United States carriers are 
competing with other United States carriers for the same traffic, has shown that 
the competitive desires of the carriers and the national interest of the United 
States are not always the same. The committee may wish to give considera- 
tion to the question of whether this section should be amended to require the 
carriers to take into account the manner in which their increases of service 
will affect not only the particular service in which the specific carrier is in- 
terested at the time of the increase of service but also the good of the transporta- 
tion system of the United States, including the services offered by other carriers 
and with attention to the manner in which a ecarrier’s changes of service may 
influence a foreign government to attempt to restrict United States carrier 
operations. 

(h) Modification, suspension, or revocation of certificates ; extensions of service 

It is suggested that the words “or the national interest” be inserted in sub- 
paragraph (1) after the word “necessity” in line 12 of page 42 and in subpara 
graph (3) after the word “necessity” in line 21 on page 43 of the bill. It is also 
suggested that the proviso beginning in line 2 on page 44 of the bill be deleted. 
The deletion of this proviso would make it possible for the Authority to require 
reasonable extension of existing service internationally, as well as domestically, 
if required in the public interest. 


SECTION 316——-CLASSIFICATION AND EXEMPTION OF CARRIERS 


It is recommended that the provisions of subparagraph (b) of this section be 
expanded so as to permit the Authority to exempt foreign air carriers, as well as 
United States air carriers, from the requirements of title IIL whenever it is in 
the public or national interest to do so. 


TirLte IV.—Arrk ContTRACTOR ECONOMIC REGULATION 
SECTION 401—LICENSES OF AIR CONTRACTORS 


Consistent with the recommendation made with regard to Section 302 (a), it 
is recommended that the second sentence of section 401 (a) Licenses Required, 
be deleted. 

Paragraph (b), Application for License, provides that an application for a 
license to engage in air commerce as an air contractor shall be accompanied by 
copies of any written contracts for the carriage of goods which the applicant has 
entered into and under the terms of which the application proposes to operate. 
In the absence of differentiation between United States air contractors and 
foreign air contractors it is assumed that this requirement would apply to both 
classes of air contractors. While it is recognized that the drafters of the bill 
probably did not wish to give more favorable treatment to foreign air contractors 
than to United States air contractors, the committee is requested to take into 
account the undesirable consequences of requiring foreign air contractors to file 
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copies of their contracts. -articularly in cases where citizens of one country 
are applying to the government of another country for authorization to do bus 
ness, the contracts entered into by such citizens are considered as of such com- 
petitive business significance that a requirement that they be filed with 
regulatory authorities of the other government would be considered as compet 
tively untenable. Therefore, it is recommended that the United States should 
not establish a requirement which could induce foreign governments to estab- 
lish retaliatory measures which United States citizens engaging in business 
the nature of air contractors would find detrimental to their business. 


TriTLeE V.—NATIONALITY AND OWNERSHIP OF ATRCRAFT 
SECTION 501—REGISTRATION OF AIRCRAFT NATIONALITY 


It is suggested that there should be added to subparagraph (c) of this se 
a requirement that eligibility for registration must be established to the satis 
faction of the Authority, particularly when the aircraft has been previous! 
registered in a foreign country 

It is also suggested that the provision for suspension or revocation of a « 
tificate of registration in subparagraph (e) should authorize such action when 
the aircraft has been used in a manner detrimental to the national interest. Su 
authority would enable the United States to take appropriate action to prevent 
the continued operation of an aircraft which might be used by its Untied States 
citizen owner, or by a charterer or lessee, in activities of an illegal nature « 
a nature contrary to the international commitments of the United States 


SECTION 502-——FOREIGN CIVIL ATRCRAFT 


Amendment Q proposed by Senator McCarran would revise this section s 
stantially in accordance with section 6 (b) of the Air Commerce Act of 1926, as 
amended August 8, 1953, 67 Statute 489. The Department recommends adop 
tion of this amendment. However, the proposed amendment should be further 
amended by inserting the words “or agreement” after the word “treaty.” The 
United States is a party to certain agreements on aviation matters not entered 
into as treaties. So long as such agreements remain in force the agencies of the 
United States Government should act in conformity with such agreements. In 
connection with its consideration of this section, it is suggested that the com- 
mittee take into account the fact that it would apparently prevent a United States 
citizen or business enterprise from using in its air commerce operations wit! 
the United States any aircraft leased from a foreign owner. 


Titte VIII. OrnHer GOVERNMENTAL AUTHORITIES 
SECTION 803—-WEATHER BUREAU 


It is suggested that the thought expressed in subparagraphs (3) and (4) of this 
section, to the effect that the Department of State should be consulted in the 
making of international arrangements, should also be in subparagraph (5) 


TITLE X. PROCEDURE—CONDUCT OF PROCEEDINGS ; ASSIGNMENT OF FUNCTIONS 
SECTION 1002—COMPLAINTS TO AND INVESTIGATIONS BY THE AUTHORITY 


The Department of State is gratified to see that the power to prescribe rates and 
practices of air carriers and air contractors, contained in paragraph (d) of this 
section extends to the Authority the right to determine and prescribe lawful 
rights, fares, and charges for air carriers engaged in foreign air transportation. 
It is recommended that this power should be extended to permit control over the 
rates of foreign air carriers operating to the United States. In order to ade 
quately protect the rights and privileges of United States carriers in foreign 
countries, it would be highly desirable for the United States aeronautics author 
ities to have permissive regulatory powers over the rates of foreign air carriers 
and foreign air contractors similar to those which may be exercised by foreign 
governments over the rates charged by United States air carriers and contractors. 


The Cuarrman. Any questions, Senator Schoeppel ? 


Senator Scrorpret. No questions. 
The Cuatrrman. Senator Payne? 
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Senator Payne. No questions. 

The CuarrMaNn. Senator Monroney ? 

Senator Monroney. I have no questions. 

The Carman. At this point there will be inserted in the record 
4 letter received from Thurston B. Morton, Assistant Secretary of 
State, dated April 8, 1954. [Letters subsequently received from Mr. 
Morton, dated June 10 and June 30, 1954, which relate to the fore- 
coing testimony are also made a part of the record. | 
~ (Letters of Thruston B. Morton, of April 8, June 10, and June 30, 
1954, follow :) 


DEPARTMENT OF STATE, 
Washington, April 8, 1954 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

My Dear SENATOR Bricker: In your letter of March 29, 1954, regarding hear- 
ings on S. 2647, a bill to create an independent Civil Aeronautics Authority and 
an independent Air Safety Board, to promote the development and safety and 
to provide for the regulation of civil aeronautics, and to promote world leader- 
ship by the United States in aviation, you requested information concerning 
the method by which decisions on international civil aviation policies are now 
handled, the manner of coordinating policies, and whether an Assistant Secre- 
tary of State should be appointed specifically for the purpose of taking care 
of such matters and to represent the President in international negotiations 
involving important aviation policies. 

Within the Department of State matters relating to international civil avi- 
ation policies are the responsibility, at the staff level, of the Aviation Policy 
Staff. This staff reports to the Office of Transport and Communications Policy, 
which in turn is responsible to the Assistant Secretary of State for Economic 
Affairs. Coordination at the staff level is carried out through close coopera- 
tion between officers of the Aviation Policy Staff and officers of the Department 
working on matters relating to specific countries or geographical areas. Thus 
the established aviation policies are reviewed in the light of other policies of 
the Department, as well as the relations with the specific country or area in- 
volved. It is, therefore, customary that recommendations made to the Assist- 
ant Secretary of State for Economic Affairs have been made with the recogni- 
tion of other policies of the Department which may affect them. 

Fundamental policy decisions in this field are made by the Assistant Secretary 
for Economic Affairs. Where conflict with other established policies appear or 
where there are issues of basic importance to the relations between the United 
States and another country or countries, coordination is effected between the 
Assistant Secretary of State for Economic Affairs and other Assistant Secre- 
taries of State whose areas of responsibility are involved. 

Interdepartmental coordination is achieved through the Air Coordinating 
Committee. All agencies commonly interested in civil aviation matters are rep- 
resented on the ACC. When matters before the ACC affect agencies not mem- 
bers thereof, such agencies are invited to attend meetings of the ACC itself and 
any of its divisions, subcommittees, or working groups considering such mat- 
ters. Representation on the ACC is at Assistant Secretary level with appropri- 
ate staff representatives participating in meetings of component parts of the 
ACC. 

Within the framework of established policies, effective interagency cooper- 
ation is achieved through formal and informal discussion and correspondence 
on matters of common interest and responsibility. It should also be noted 
that the defense interest in civil aviation is protected both by membership 
on the ACC and by well-estabished interdepartmental working relations. 

This Department does not believe that an Assistant Secretary for the specific 
purpose of handling aviation affairs is necessary. The needs for direction at 
Assistant Secretary level are well met through the interest, guidance, and 
responsibility exercised by the Assistant Secretary of State for Economic Af- 
fairs under the present organization. Moreover, when additional guidance at 
a higher level is needed, both the Under Secretary of State and the Secretary 
may be requested to furnish such guidance. The appointment of a specific As- 
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sistant Secretary would neither eliminate the need for appeal to the 
Secretary or Secretary on occasion nor increase access to such officer. Like. 
wise the need for coordination with other Assistant Secretaries in the Depart. 
ment would remain. 
Sincerely yours, 
THRUSTON B. Morton, 
Assistant Secretary 
(For the Secretary of State 


DEPARTMENT OF STATE, 


Washington, June 10, 195 
Hon. JOHN W. BricKER, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senat: 

DrEAR SENATOR BRICKER: Reference is made to your letter of May 28, 1954. in 
the last paragraph of which you requested an explanation for the manner in 
which the Department’s testimony on section 802 (b) of S. 2647 differs from 
the committee’s report on S. 12 in the 81st Congress. 

It is recognized that the provisions of S. 12 and section 802 (b) are the same 
It is noted that in the “Conclusion” of the committee’s report on S. 12 in the 
81st Congress, the committee set forth the types and kinds of agreements to 
which the requirement that they be made in the form of treaties applies. It was 
noted there that this requirement would apply to (1) an agreement with any 
foreign government restricting the right of the United States or its nationals 
to engage in air transport operations; (2) an agreement with any foreign goy. 
ernment generally granting to such government or its nationals, or to any air. 
line representing such government, any right or rights to operate in air trans- 
portation or air commerce other than as a foreign air carrier in accordance 
with the provisions of the Civil Aeronautics Act of 1938; and (3) agreements 
with foreign governments respecting the formation of, or the participation of 
the United States in, any international organization for regulation or control 
of international aviation. As will be noted from the written statement pr 
sented to the committee, the Department’s analysis of section 802 (b) of S. 2647 
reaches the same conclusion with regard to the types of agreements to which 
the requirement would apply. 

This analysis is also in accord with the statement of the purpose of the bil! 
as set forth on the first page of the committee’s report on S. 12 in the Sist 
Congress. 

In fact, so far as can be ascertained from a study of the committee's report 
on S. 12, the only place where the Department’s testimony and the committee 
report differ is in respect to the question of whether the provisions of S. 12 
and of section 802 (bh) of S. 2647 would apply to bilateral air-transport agre¢ 
ments of the nature of those heretofore concluded as executive agreements. At 
the bottom of page 7 of the report on S. 12, the committee referred to statements 
in the report from the Department of the Air Force and the report of the De- 
partmena of Justice and, after quoting those statements, indicated that it was 
one of the objectives of the bill to require that all bilateral air-transport agree- 
ments between the United States and other nations be submitted to the Senate 
for approval. The Department of State has examined the air-transport agree- 
ments heretofore concluded by the United States in the light of the prohibi- 
tions set forth in section 802 (b) of S. 2647. It has reached the conclusion, as 
was stated in the testimony presented on S. 2647, that these agreements do not 
run counter to the prohibitions contained in the section. It bases this position 
on the text of the section and the texts of the agreements. 

Sincerely yours, 
THRUSTON B. MorTON, 
Assistant Secretary 
(For the Secretary of State) 


DEPARTMENT OF STATE, 
Washington, June 30, 195) 
Hon. Jonn W. Bricker, 2 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear SENATOR Bricker: In your letter of May 19, 1954, * * * you stated that 
S. 2647 would prohibit bilateral aviation executive agreements and requested that 
thorough coverage be given to this question in the testimony on S. 2647. The De- 
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partment has carefully studied the provisions of S. 2647 and does not find in it 
prohibition of the conclusion of executive agreements on air-navigation and air- 
transport matters. Section 802(b) prohibits the conclusion of executive agree- 
ments which would (1) restrict the right of the United States or its nationals to 
engage in air transport operations; (2) generally grant to any foreign govern- 
ment or its nationals or to any airline representing any foreign government any 
right or rights to operate in air transportation or air commerce other than as a 
foreign air carrier or foreign air contractors in accordance with the provisions of 
the act; or (3) respecting the formation of or the participation of the United 
States in any international organization for regulation or control of international 
aviation or any phases thereof. The series of executive agreements on air-trans- 
port matters which have been concluded up to this time have obtained the right 
for United States air carriers to operate abroad. They have not constituted 
agreements restricting the rights of the United States or its nationals to engage 
in air-transport operations. These agreements have granted a reciprocal right 
for the airlines of foreign countries to operate to the United States. Such air- 
lines are given the right to operate only as foreign air carriers in accordance with 
the provisions of the Civil Aeronautics Act. Therefore, section $02 (b) as writ- 
ten does not affect the executive agreements which have been entered into by the 
United States on air-transport matters. 

The only international organization on aviation of which the United States is 
a member is the International Civil Aviation Organization established under the 
Convention on International Civil Aviation conculded at Chicago in 1944. This 
isa treaty and was duly ratified by the United States. It may be noted in passing 
that the International Civil Aviation Organization does not have the power to 
regulate or control international aviation or any phases thereof. 

In view of the foregoing, it is the Department’s understanding that seetion 
802 (b) of S. 2647 does not prohibit any of the treaties or agreements which have 
been entered into by the United States. Any other interpretation would be con- 
trary to the text and would also be contrary to the best interests of the United 
States in its development of an air-transportation system capable of serving the 
United States internationally as provided in the statement of policy of the Civil 
Aeronautics Act of 1938 and of 8. 2647. 

Sincerely yours, 
TurustTon B. Morton, 
Assistant Secretary 
(For the Secretary of State). 

The CaHairrman. Thank you very much, Mr. Kalijarvi. 

At this point I will insert in the record as background material cer- 
tain summary material which was prepared last year by the Legisla- 
tive Reference Service of the Library of Congress for a special sub- 
committee of this committee which was set up to make a study of cer- 
tain problems in air transportation. 


PRESIDENT’S ArR PoLicy COMMISSION (SURVIVAL IN THE ArR AGE) 


On July 18, 1947, President Truman created the Air Policy Commission. 
The members appointed were Thomas K. Finletter, Chairman, George P. Baker, 
Palmer Hoyt, John A. McCone, and Arthur D. Whiteside. 

In creating the Commission the President called attention to the need for a 
reevaluation of our activities concerning aviation. Accordingly, the Chief 
Executive established the group “to make an objective inquiry into national 
aviation policies and problems, and to assist me in formulating an integrated 
national aviation policy.” 


Prepared at the request of Hon. John S. Cooper, chairman, Subcommittee To 
Study Certain Problems of Air Transportation (for his exclusive use), by 
Thomas E. McCardell, analyst in transportation and communications, Eco- 
nomics Division, August 21, 1953 
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SURVIVAL IN THE ATR AGE 
(President’s Air Policy Commission, Washington, 1948) 
A SUMMARY 
SECTION IV. CIVIL AVIATION 


During the year 1947 the airlines in this country were considered to be in 
generally unsound financial condition. The Commission attributed this to a 
combination of factors including the purchase of many new four-engine planes, 
rising costs of equipment and operation, hastily adopted route extensions which 
had not yet begun to pay, reduced mail volume, the return of seasonal passenger 
declines, and public dissatisfaction due to some lack of dependability. 

The Commission felt that the policy of paying subsidies to the airlines was 
sound because it insured the preservation of the industry. A healthy commer- 
cial aviation industry was declared to be desirable for reasons of economic 
welfare and for defense. The Commission expressed the belief that the industry 
could become self-sufficient in the future. 

Two methods of aiding the airlines financially were suggested: the diversion 
of first-class mail from surface to air carriers where the length of haul justified, 
and the removal of obstacles to the adoption by the airlines of the trust-certificate 
plan for securing new planes. This is the plan used so successfully by the 
railroads. 

The report reflected confidence in the future safety of air travel. However, 
it contained a recommendation that all new-type planes be used extensively for 
the carriage of freight and mail before being used to haul passengers. In 
connection with safety the Commission voiced its concern over the lack of 
economic control over air contract carriers. An important factor in safety and 
dependability was held to the system of aids to navigation, traffic control, and 
landing. It was recommended that the Federal Government continue its leader- 
ship in this field. The expected annual cost of maintenance and operation of 
an adequate system of aids was estimated at $100 million. 

On the question of the route pattern, the Commission reported that the present 


Civil Aeronautics Board policies were somewhat confusing, and suggested a study 
to develop more enlightened policies. Such a study could be made by the Board, 
but if not feasible, should be made by an external group. 

Contract carriers, including those operating under the Board’s regulation 292.1 
(large irregular carriers) and under regulation 292.5 (uncertificated carg 


et hte aia 


carriers) should be placed under the economic control of the Board, according 
to the report. The Commission felt that there was a place for operations of : 
purely contractual nature, but they deplored the practice of certain passenge 
contract carriers who, they stated, misrepresented their services and operated 
illegally as common carriers. 

The movement of freight by air appeared to be becoming more important. The 
Commission cautioned that the soundness of the entire commercial aviation in- 
dustry should be the criterion for permitting the entry of new carriers into the 
field. The Commission did not generally favor the payment of subsidies in the 
-argo-carrying field. 

The system of granting 3-year certificates to the local service or feeder lines 
on an experimental basis was approved. It was recognized that these lines are 
comparatively costly to subsidize. 

The Commission stated that surface carriers should be allowed to integrate 
their services with air service. But they were opposed to permitting surface car- 
riers to obtain control over air transportation or any part of it. 

On the international level they recommended the continuing of subsidies, and 
modifying or removing restrictions to international travel. Also, they favored 
executive agreements over treaties because of the speed with which they can be 
executed or canceled. 


SECTION V. GOVERNMENT ORGANIZATION 


The Commission recommended replacing the Civil Aeronautics Administration 
with a Department of Civil Aviation headed by a Secretary of Civil Aivation. The 
functions would be similar to those of the older organization with the addition of 
the safety functions and housekeeping functions now performed by the Civil 
Aeronautics Board. The new Department of Civil Aviation should initiate broad 
domestie and foreign civil aviation policies. It should also prepare itself so that 
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it could facilitate any future industrial mobilization plans with respect to avia- 
tion in both the operation and manufacturing fields. The counterpart of the Sec 
retary of Civil Aviation would be a Secretary of Industry and Trade, both of 
which would be under the Secretary of Commerce. 

Placed in the Department of Civil Aviation for housekeeping purposes would be: 
(1) An Aircraft Deveolpment Corporation, headed by a 5-man Board of Direc- 
tors, which would aid the development of new planes and equipment by paying 
all or part of developmental costs; (2) an Air Safety Board of three members 
appointed by the President. It would be the responsibility of the Air Safety 
Board to investigate and analyze air accidents. 

The Civil Aeronautics Board should remain largely as it is presently established, 
with the Board membership being increased to seven members. The Commis- 
sion urged that the Board speed up its hearing procedure, and that it establish 
standards of operating costs for various levels of airline operation. 

The Commission recommended that the Air Coordinating Committee be con- 
tinued as an overall coordinating agency in aviation matters. 

They also recommended that at some time in the future all transportation func- 
tions be centered in a single executive department. They stated that such a move 
would afford overall coordination in transportation. 


NATIONAL AVIATION POoLicy 


Report of the Congressional Aviation Policy Board, pursuant to Public Law 287, 
SOth Congress, 2d session, Report No. 949, Washington, 1948 (a summary) 


Pursuant to Public Law 287, 80th Congress, the Temporary Congressional 
Aviation Policy Board was formed, holding its first meeting on September 15, 
1947. Senator Owen Brewster was named chairman, and Representative Carl 
Hinshaw, vice chairman. Members of various committees of the Senate and 
House of Representatives comprised the Board. In addition there was estab- 
lished a council and a staff with members drawn from the military, Government 
agencies, private industry, including the commercial airlines, and other private 
sources. 

The report of the Board was dated March 1, 1948, and stated: 

“Within 2 years after cessation of hostilities in World War II, general con- 
cern over national security and the threatened bankruptcy of the aircraft in- 
dustry and civil air carriers of the United States, indicated necessity for review 
of national aviation policy by the Congress.” 

The Board established a nine-point “concept of national aviation policy” sum 
marized as follows: 

1. All aviation costs should be coordinated with the other costs and expendi- 
tures of the Government, considering both defense and economic stability. 

2. A strong military aviation establishment should be maintained. 

8. The Government should foster and coordinate scientific research. 

4. Airways and other navigational aids should be developed and maintained to 
accomplish maximum safety. 

5. The aviation industry should be “maintained” to the point that it can serve 
the military needs quickly in time of emergency. 

6. Commercial aviation should be fostered and promoted until such time as it 
reaches a size which will be useful as a “logistical air arm” to the Defense 
Establishment. 

7. Small elements in the commercial field such as flying and trade schools 
should be encouraged. 

8. All elements of aviation should be coordinated through efforts of the Secre- 
taries of State, Defense, and Commerce. 

9. Teaching the aeronautical sciences should begin in the public schools. 

The Board presented the following summarized conclusions for air transport 
(pt. II) and Government organization (pt. V) : 

12. (a)* The installation of airways traffic-control systems and other aids 
recommended by the Radio Technical Commission for Aeronautics should be 
given first priority. 

(6) Funds for the first year’s program should be authorized, and the program 
endorsed for future Congresses. 

(c) Research and development of such facilities should receive the support 
of all cooperating agencies. 


1 Numbering is made to agree with the numerical sequence in the report 
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13. The Areata (California) project for developing aids to all-weather |a: 
ing should be continued. 

14. Airway beacon lights except those marking airports and landing fiel;s 
should be gradually removed for economy reasons. 

15. The Weather Bureau should be authorized funds to furnish weather sery. 
ice on new routes served by the airlines. 

16. The Weather Bureau should be authorized funds to continue its study of 
the causes and characteristics of storms. 

17. The Weather Bureau should designate weather observers at airports not 
served by Bureau personnel. 

18. The international exchange of weather information is encouraged. 

19. The Federal Government should continue to use weather-station vessels 
and should use the information obtained in cooperation with the International 
Civil Aviation Organization. 

20. Where traffic justifies, control towers serving interstate commerce should 
be included in the Federal system of traffic controls, but the costs should be borne 
by the users, and lower units of government as well as by the Federal Government, 

21. The special nature of cargo aircraft should be considered in establishing 
airworthiness requirements. 

22. The airport program should reflect the needs of civil aviation, the postal 
service, and defense. 

23. Where practicable, joint military-civil use of airports and airways should 
be agreed upon. 

24. Safety should remain within the Federal jurisdiction, but some delegation 
of Federal authority in safety matters concerning non-air-carrier flying should 
be permitted. 

25. The Civil Aeronautics Act of 1938 should be amended to give the Civil 
Aeronautics Board economic control over contract and charter operators engaged 
in interstate or foreign air transportation. 

26. Consideration should be given to the transportation of first-class mail by 
air carrier at first-class rates. 

27. Domestic air parcel-post service should be established. 

28. The separation of subsidy from mail-service pay should be deferred unt 
the air transport system becomes more nearly self-supporting. 

29. The Civil Aeronautics Board should establish permanent rates for tl! 
carriage of mail internationally. 

30. The Civil Aeronautics Board should study means of expediting its rate 
and route cases, 

31. The Civil Aeronautics Board should establish yardsticks for air carrier 
costs and efficiency. 

32. The Civil] Aeronautics Board should encourage economy measures among 
the carriers such as joint use and operation of services. 

33. A basic route plan should be established with the aid of studies made by 
a distinterested non-Government agency. 

34. The private financing of new equipment should be encouraged by estab- 
lishing “settled practices as to legal title and rights of recovery.” 

35. Air cargo, contract, and charter services should be developed. 

36. No change is recommended in the present law prohibiting the participa- 
tion in air transportation by other than air carriers. 

37. Local service lines should be certificated for 5 rather than 3 years. 

38. The transportation tax should be reduced or repealed. 

39. Federal legislation should be enacted which is aimed at the prevention 
of multiple taxation by State or local governments. 

40. More effective machinery should be set up for handling matters concern- 
ing landing rights and routes by bilateral agreement. 

41. Foreign-flag carriers should not be permitted to enter the United States 
unless they are actually owned and controlled by nationals of the country or 
countries concerned. 

42. The conference method of setting rates for international air carrier oper- 
ations should be continued. 

43. We should support the International Civil Aviation Organization. 

44. Steps should be taken to insure availability of overseas bases for civil and 
military services. 

45. Federal assistance for international navigational aids should be given 
“during their initial stages,” but proportional assistance should be rendered by 
member nations concerned. Provision should be made for charges to the users 
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when they can bear such charges. United States-flag carriers should make full 
use of Air Force communications service when possible. 

16. Customs and immigration laws should be modernized when necessary, 
travel barriers should be removed, and additional ports of entry should be 
established where the volume of traffic justifies. 

47. Lighter-than-air rigid craft development should be transferred to the 
Maritime (Commission) Board. 

18. The development of small aircraft should be encouraged. 

19, Aviation subjects should be given at the public-school and college levels. 


PART V. GOVERN MENT ORGANIZATION 


77. The Air Coordinating Committee should be given the power to effectively 
coordinate aviation matters between Government agencies. 

78. The Air Coordinating Committee should be authorized to reach decisions 
by majority vote, with provision that a dissenting member may certify the dis- 
pute to the President for his decision. 

79. Chairmanship of the Air Coordination Committee should rotate. 

80. The policy matters the Air Coordinating Committee will handle and the 
panels it will create should be specified in some detail. 

81. A standing Joint Congressional Committee on Aviation Policy should be 
created. 

x2. The administration and enforcement functions of the Civil Aeronautics 
Administration relating to aircraft and airmen should be transferred to the 
Civil Aeronautics Board. 

83. The Civil Aeronautics Administration should be abolished and an Office 
of Civil Aviation be created in the Department of Commerce; the Director of 
Civil Aviation should be the senior operating official and report to an Assistant 
Secretary of Commerce. 

S4. (a) The Civil Aeronautics Board should promulgate, administer, and 
enforce regulations relating to the competency of airmen, certification and air- 
worthiness of aircraft, air carrier operating specifications and other regula- 
tions relating to the economics of operation. 

(bo) A Federal Airways Service should promulgate and administer regula- 
tions relating to the movement of aircraft in flight and at airports. 

(c) The Civi) Aeronautics Board should hear and determine appeals from 
the Federal Airways Service in cases involving violation or regulations. 

85. The Civil Aeronautics Board should continue as an independent agency 
charged with economic regulation of the carriers. 

86. The Civil Aeronautics Board should be freed of its administrative ties with 
the Department of Commerce. 

87. The Civil Aeronautics Board should continue with five members. 

88. Salaries of the Board members should be increased to the statutory limit 
of $12,000 per annum. | 

89. The Civil Aeronautics Board should appoint an executive director to ad- 
minister civil air regulations. 

90. The Civil Aeronautics Board should delegate such functions as it deems 
proper to individual members, the executive director, and panels, retaining, how- 
ever, Board majority rulings on route and rate decisions. 

91. An independent Director of Air Safety Investigation should be appointed 
by the President and confirmed by the Senate. 

(a) He should be responsible for investigation and analysis of civil air acci- 
dents and for submitting reports and recommendations to the Air Coordinating 
Committee, which should be required to make such reports public and to trans- 
mit them to Congress, the Civil Aeronautics Board, and the Office of Civil Avia- 
tion in the Department of Commerce. 

(b) He should be responsible for promoting safety and certainty in air opera- 
tions through educational means and by installing a consciousness of the 
importance of safe operations in all echelons of air operations. 

(c) He should be required to coordinate with the military services to arrive 
at the most effective methods of accident investigation and to exchange findings 
and data with them. 

(@) The Air Coordinating Committee should be responsible for recommending 
to the Congress elimination of unnecessary duplication that becomes apparent 
from time to time between the Director, the Civil Aeronautics Board, the Office 
of Civil Aviation, with a view to eliminating overlapping of field investigations. 
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(e) To insure cooperation of both civil and military governmental agencies. 
the Director should be assisted by a special subcommittee of the Air Coordinating 
Committee whose members should be charged by the statute creating the ACC 
with the responsibility for assisting the Director in his activities, providing him 
with all needed facilities of their separate agencies, and of implementing the 
recommendations of the Director as appropriate. 

92. The Air Coordinating Committee should study the problem of air search 
and rescue over land and sea areas. 


LEGISLATIVE PROGRAM AND STATEMENT OF POLICIES OF CIvIL AERONAUTICS Boarp 


Hearing before the Senate Committee on Interstate and Foreign Commerce, 
82d Congress, 1st session, Washington, 1951 (a summary) 


Mr. Delos W. Rentzel, Chairman, Civil Aeronautics Board, testifying at a 
hearing conducted by the Senate Interstate and Foreign Commerce Committee, 
stated that Reorganization Plan No. 13 was then in effect within the Board 
The plan vested in the Chairman of the Board the principal administrative dv- 
ties of the Civil Aeronautics Board, while policy matters remained with the 
Board. In addition an executive director had been appointed, and it was stated 
that he appeared to be functioning effectively. 

Mr. Rentzel described the basic objectives of the Board as follows: 

“To achieve a stabilization of the air transportation system through the 
finalization of mail rates, lowering of subsidy requirements through mergers, 
elimination of uneconomic services, and refusal in general, until such time as the 
system is stabilized, to award additional routes except where the existing 
services cannot meet the public need.” 

Mr. Rentzel stated that a study of the route structure was pending, and that 
he considered it unwise to make any significant additions to the route pattern 
until the study had been completed. He pointed out that the route problem 
was one of the elements of the subsidy question. 

Speaking of the large irregular carriers, Mr. Rentzel stated that there is a 
place for carriers operating on an irregular basis, but that it would be improper 
to permit any new regular route service without the application for, and award- 
ing of, a certificate of convenience and necessity. 

The Board Chairman stated that the large irregular carriers had been limited 
to 3 round-trip flights each month on certain routes, and 8 on all others. He 
pointed out that the irregular lines were permitted to haul military personne! 
without limitation, and suggested that any surplus capacity which accrued to 
the irregular carriers as a result of the limitation order be used to haul military 
personnel. 

Mr. Rentzel indicated that perhaps there would eventually be about 20 large 
irregular lines that would be permitted to operate on an irregular basis under 
authority of a letter of registration. 

Mr. Rentzel stated that one of the worst areas of abuse in the air carriage 
field was the practice of selling tickets to passengers for which no transportation 
existed. He pointed out that it had been especially bad in connection with 
military passengers. 

Turning to the local service, or feeder, airlines, Mr. Rentzel stated that this 
class of carrier was fostered to supply the smaller community with air trans- 
portation. They were temporarily certificated for 3 years. Mr. Rentzel pro- 
nounced the local service experiment encouraging on the whole, and stated 
that the program should be continued. He gave these items of interest in con- 
nection with the local service lines: There were 17 lines in operation at the 
time, they were independently owned, they carried mail, and they had an excel- 
lent safety record. The announced policy was to remove the trunklines from 
smaller points and give those points to the local service carriers, which could 
serve them more economically. 

The Board Chairman admitted that the local service program had been ex- 
pensive, and that it would continue to be so “in the foreseeable future”? Accord- 
ing to Mr. Rentzel, the Board policy in granting subsidies to local service lines 
had been to allow a 7 percent return on the investment under prudent manage- 
ment. 

Mr. Rentzel pointed out that the local service airlines constituted a supply of 
119 multiengine aircraft and about 1,500 pilots and technicians, which would be 
of great value during an emergency. 
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Mr. Rentzel recommended the adoption of the following legislation: 

1. The Board asked for the power to exempt carriers from the economic pro- 
visions of the Civil Aeronautics Act when such exemption is in the interest of 
national defense. 

2, The Board requested the power to compel extension of service to new points. 
It was pointed out that orders for new services issued under such authority would 
aid in establishing a sound route pattern, and would be of value to defense. 

3. The Board requested the power to exempt foreign-flag carriers from eco- 
nomie provisions of the act. 

4. The Board asked for economic control over contract carriers. 

5. The Board requested the authority to set a limitation on the total subsidy 
pay awarded, pointing out that it would be useful as a device to foree the carriers 
to undertake careful management. 

6. The Board asked for control of the rates of United States-flag carriers 
abroad. These rates were set by the International Air Transport Association. 

7. The Board requested the authority to compel the interchange of aircraft of 
United States-flag lines abroad, similar to the authority it has over domestic 
carriers. 

8. The Board requested the power to limit the frequency of service, and to cur- 
tail the type of equipment used, pointing out that such power would enable them 
to discourage the acquistion of equipment not suitable for the operation. 

9 The Board asked for the power to allocate schedules and capacity of lines 
serving particular points abroad. This involves instances of dual service by 
United States-flag carriers at particular points abroad, and has been a source of 
irritation to certain of the foreign governments concerned. 

10. The burden of proof for passenger and cargo rates abroad should be clari 
fied. 

11. The Board asked for control over security issues of the airlines, similar to 
that granted to other regulatory agencies such as the Interstate Commerce Coim- 
mission. It was pointed out that the payment of subsidies did not encourage 
equity financing among the airlines. The spokesman for the Board stated that it 
had not discriminated between good and bad capital structures in considering sub 
sidy payments. The warning was voiced by a member of the committee, however, 
that governmental approval of a loan might entail a governmental obligation to 
pay the interest on it. 

12. The Board asked for the authority to relieve carriers from the burden of 
filing certain routine contracts, such as one covering the servicing of equipment 
of one carrier by another. 

13. The Board requested that its exemption powers under section 416 (b) be 
broadened to include individuals. The act now refers to “air carriers” only. 

14. The Board asked for the authority to enforce economic regulations 
through civil penalties, objecting to the criminal sanctions as being cumbersome, 
hard to enforce, and unduly severe. 

15. The Board requested the power to control the abuses and fraudulent prac 
tices it claimed were indulged in by ticket agencies and other sellers of trans- 
portation, pointing out that the principal offenders were the “irregular people.” 

16. The Board requested that they be empowered to permit repairs to airline 
equipment by other than “certified” personnel. . 

17. The Board asked that safety requirements be clarified to the extent that 
they apply equally to movements of craft on the surface on landing areas. 

18. The spokesman for the Board pointed out that the Civil Aeronautics Ad- 
ministration as that time had been vested with the authority\to grant foreign- 
flag airlines the right to navigate planes within the United States, other than 
on common-carrier basis. Section 6 (ce) of the act covers. It was recommended 
that this activity be transferred to the Civil Aeronautics Board. Mr. Rentzel 
stated that the Civil Aeronautics Administration concurred in this matter. 

19. Finally, the Board asked for the authority to delegate certain functions 
to members of its staff. 


Atr CoorDINATING COMMITTEE, ANNUAL Report, 1952 (A SuMMARY) 


The Air Coordinating Committee was established in 1945 for the purpose 
of coordinating the aviation affairs of certain Government agencies, and, espe- 
cially, to assist these agencies in providing for the successful transition of 
United States aviation from a war to a peacetime economy. In 1946 the Com- 
mittee was reconstituted on a permanent basis by Presidential order. 
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The present Chairman is Mr. Robert B. Murray, Under Secretary of Com- 
merce for Transportation. Voting members are representatives from the Le. 
partments of State, Army, Navy, Air Force, Treasury, Post Office, and Com- 
merce, and from the Civil Aeronautics Board. 

-art IV of the annual report bears the title, “Air Transport Economic Policy.” 
Set forth in part IV are several examples of past accomplishments by the Air 
Coordinating Committee including the development of a policy regarding ciyi| 
aviation in occupied countries, a policy governing the provision of adequate 
ground services for civilian crew members and personnel and for aircraft at 
former military airbases in the islands of the central Pacific and in isolated 
areas of Alaska, and a policy encouraging the development and operation of 
commercial transport helicopters. 

Of particular importance is the part played by the Committee in international 
commercial aviation matters. The report stated that— 

“The Committee is also responsible for formulating United States policy on 
international aviation economic matters for the direction and guidance of t! 
United States representatives of the International Civil Aviation Orga: 
tion (ICAQO).” 

The International Civil Aviation Organization (an agency of the United 
Nations), as one of its continuing functions, adopts standards and recom 
mended practices dealing with customs, immigration, public health, agriculture, 
and quarantine procedures. The United States and other nations concerned 
undertake to conform their procedures to these standards and practices as far 
as possible. 

Establishing the United States policy dealing with the reduction or elin 
tion of cumbersome entry and clearance requirements has been the responsib 
of the Facilitation Subcommittee of the Air Coordinating Committee. Stuiies 
made by the Facilitation Subcommittee include the appointment of traffic mar 
agers to facilitate the clearance of passengers, baggage, and cargo at ports of 
entry, the abolition of consular invoices, consolidation of transportation and 
entry forms, greater use of informal entries, and the use of a simplified passenger 
baggage declaration. 

The report indicated that “as a result of rapidly expanding international! ai: 
transport, and continued support of the facilitation program by the ICAO mem- 
ber states, the present high level of activity in this program will continue.” 

On the question of user charges for international air navigation facilities and 
services, the report stated that the Air Coordinating Committee has proposed 
that the International Civil Aviation Organization make a collection of exten- 
sive statistical data on costs incurred in connection with these facilitics. An 
analysis of these data will be made, and future recommendations for user charges 
will be formulated with the aid of that analysis. 

The International Civil Aviation Organization sponsors joint international 
projects which consist of cooperative arrangements to provide air navigation 
facilities on the high seas and in countries unable to provide them. The report 
indicated that the costs of these facilities were allocated among contracting 
nations on the basis of the degree of utilization by carriers from each nation 

According to the report, one of the major accomplishments of the Internationa! 
Civil Aviation Organization was the conclusion of the agreement which resulted 
in the establishment of meteorological, navigational, and communication aids 
and rescue service for transatlantic aircraft. 

Other accomplishments of the Air Coordinating Committee, as shown in the 
report, include: gathering and reporting pertinent statistical data, advising the 
Department of State on international aviation matters, and advising interested 
groups on matters concerning finance in the international aviation field. 

Part V of the report covers aviation legal policy. The Committee reported 
that it is responsible for recommending policy on legal issues in the field of 
domestic commercial aviation when more than one Government agency is 
involved. The Committee stated that it is also responsible for the coordination 
of United States policy in international air law. 


ReEporT ON Crvizt AVIATION, JUNE 1951 THroveH Ocrorer 1952 


Submitted by Donald W. Nyrop, Chairman, Civil Aeronautics Board, October 
31, 1952 (a summary) 


Mr. Donald W. Nyrop, Chairman, Civil Aeronautics Board, released a progress 
report on the activities of the Board for the period from June 1951 through Octo- 
ber 1952. Mr. Nyrop stated that the period had been marked by progress toward 
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the attainment of the objectives of the Civil Aeronautics Act, by the increased 
air travel, by the increased use of air transportation for cargo and airmail ship- 
ments, and by the continued financial health of the industry. 

Mr. Nyrop indicated that during this period the Board had achieved a number 
of accomplishments. First was the administrative separation of subsidy from 
service mail pay which had been effected during this period. As a result of its 
airmail rate actions, the Board reported that “on July 1, 1951, there were no 
United States carriers on final mail rates that were free of subsidy. However, 
the Board in its mail-rate proceedings has now been able to place 10 domestic 
airlines, which carry more than 90 percent of the domestic airmail, on mail rates 
that are completely free of subsidy.” 

The second accomplishment reported was the settlement of a substantial num- 
ber of mail-rate cases, 

The third indication of progress shown in the report was the further develop- 
went of coach-type transportation. The Board stated that its approval of this 
ype of air transportation service was given in the policy statement regarding 
coach service released during December 1951. 

Maximum rate levels for coach service were established by the Board at that 
time. By October 31, 1952, nine domestic certificated carriers were reported to 
be providing coach service to 45 cities. Coach service rendered by United States 
flag carriers abroad also received encouragement from the Board. The report 
ndicated significant increases in the number of passengers carried internation- 
ally by air, due in large part to the lower-fare service. 

In the report Mr. Nyrop voiced the opinion that the coach-type service would 
ontinue to grow, eventually reaching the point where it would be the predomi- 
nant form of air travel in the United States. 

The fourth accomplishment was in connection with mergers. The report in- 
dicated that during the period covered, three desirable mergers had been effected. 
Two of them concerned trunk lines and the other concerned local service lines. 
\n additional merger proposal concerning local service lines was denied on the 
grounds that such a merger would not be in the public interest. The report stated 
that two merger cases were pending: the Delta-Chicago and Southern merger 
(since accomplished ), and the National-Colonial-Eastern merger. 

The fifth accomplishment during the period was in certification actions. The 
Board reported that it had extended the temporary certificates of convenience 
and necessity of 9 of the local service airlines, while 2 other loeal service 
airline certificates were terminated “because the public benefits of the services 
were not commensurate with their subsidy cost.” 

In addition the Board reported that it granted four certificates to new car- 
riers, and that it authorized renewals for North Atlantic service by Pan Ameri 
can Airlines and Trans World Airlines. 

Matters concerning safety were the next category in which progress was re 
ported. The Chairman of the Civil Aeronautics Board stated that safety inves 
tigations had been placed on a current basis during the period, while at the 
same time procedures were improved. It was reported that a new policy cor 
cerning accident investigations had been adopted. In the case of a major acci 
dent, a Board member, an assistant to a Board member, or the Executive D 
rector will participate in the investigation. In addition, a competent staff mem 
ber will be present at investigations of major accidents to ascertain any pos 
sible weaknesses of existing regulations which might have contributed to the 
accident. 

Additional accomplishments during the period which were reported included 
the opening of hearings to investigate the large irregular carriers, the institution 
of action against violators of the regulations, and the adoption of certain im 
provements in administrative procedure. 


Tne ArRPoRT AND ITS NEIGHBORS 
(President’s Airport Commission, Washington, 1952—A Summary) 


On February 20, 1952, President Truman created the temporary President's 
Airport Commission. The Chairman was Mr. James H. Doolittie, and the other 
members were Mr. Charles F. Horne, the Administrator of Civil Aeronautics, and 
Dr. Jerome C, Hunsaker of the Massachusetts Institute of Technology. 

The Commission was established following a series of serious airplane acci 
dents at Newark Airport during the winter of 1951-52. The Commission was 
asked to make a study of important airports with particular reference to their 
location and use. The study was to inciude both the aeronautical aspects and the 
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safety, welfare, and peace of mind of the people who lived or worked in the 
vicinity of airports. : 

The President’s Airport Commission declared that airports are indispensab| 
to aviation and therefore are vital to the economie well-being of the comn 
they serve, and to the Nation. And they are of the utmost importance in con. 
nection with national defense. 

The Commission urged that airports be made safer, and more functional, while 
every effort should be made to reduce or eliminate noise and other nuisance 
factors. To this end the Commission presented the following recommendations: 

1. Public support: New facilities and improvements to old facilities are needed, 
Governments on the State and lower levels should be prepared to assume their 
proper share of the expenses. 

2. Federal-aid program: Adequate Federal-aid funds should be authorized 
to do the job. The highest priority should be given for funds which are to he 
used for improved runways and their extensions. 

3. Integrated planning: Long range plans for communities should in 
plans for airports so that there is no gradual encroachment of one upon the ot! 

4. Runway extensions: Runways should be protected by cleared areas at 
one-half mile beyond each end of the runway, with a width of 1,000 feet. 

5. Zoning laws: Fan-shaped zones, extending beyond the half-mile cl 
extension area, 2 miles long and 6,000 feet wide at the outer limits should 
established at new airports. Within these zones the type and height of st 
tures should be controlled. 

6. Existing airports: At existing airports, control zones should be estat 
Within such zones the erection of structures should be controlled and, wherever 
possible, objectionable structures should be removed. 

7. Regulation of airspace: Laws governing the use of airspace should be clari- 
fied to avoid conflict. 

8. Limits of airspace: The limits of airspace for glide paths and takeoff 
terns should be defined. 

9. Federal control: The Civil Aeronautics Act should be amended to req 
“certification of airports necessary for interstate commerce. * * *” Suet 
measure would place the operation and safety standards of airports under c« 
tralized control. 

10. High traffic density control: Special regulations should be adopted to con- 
trol traffic in areas of high traffic density. 

11. Ceiling and visibility: In congested terminal areas the minimum cei! 
and visibilities under which aircraft are permitted to circle and maneuver | 
the overcast should be raised. 

12. Navigational aids: The development of new navigational aids used i: 
nection with airports, and the installation of approved existing aids should be 
accelerated. | 

13. Cross-wind component limits: The limits for taking-off and landing spe 
fications under cross-wind conditions should be liberalized where prudent 

14. Cross-wind equipment: Development and use of special cross-wind | 
ing gear assemblies is recommended. 

15. Single runway: New airports should adopt a single runway, although par 
allel runways are acceptable. Present airports should establish a dominant run- 
way. Improved techniques and equipment for coping with cross winds 
single runways practical. 

16. Runway lengths: Runways at major airports should be 8,400 feet long 
with the possibility of expanding them to lengths of 10,000 feet. All airports 
should bring their runways up to the established standards of their respective 
airport classification. 

17. Noise reduction: Engine test areas should be located so as to minimize the 
noise factor, and should be acoustically treated. 

18. Noise in flight: Approach and departure procedures should be adopted 
which will minimize the noise nuisance factor to people on the ground. 

19. Noise and flight patterns: Flight pattern should be arranged so that un- 
necessary flying does not occur over thickly settled areas, minimizing the noise 
factor. 

20. Training flights: Training flights should avoid thickly settled areas, and 
should be minimized at busy airports. 

21. Test flights: Test flights of aircraft should be done away from built-up 
areas when possible. 

22. Military training flights: Military flight training should not be undertaken 
over congested areas, 
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98. Military flights at busy airports: Military aircraft should not be based on 
congested civil airports except when absolutely necessary. 

24, Flight crew training: Frequent instrument and emergency procedure 
training drills should be given all flight crews. 

25, Helicopter service: Helicopter service for short hauls and interairport 
shuttle service should be encouraged. 


THE ROLE OF COMPETITION IN COMMERCIAL AIR TRANSPORTATION 


(Report of the Civil Aeronautics Board to the Subcommittee on Monopoly, Select 
Committee on Small Business, United States Senate, 82d Congress, 2d Session, 
Subcommittee Print No. 9, November 24, 1952 (a summary) ) 


The report on the part which competition plays in commercial air transporta- 
tion was prepared by the Civil Aeronautics Board and transmitted to the Senate 
Select Committee on Small Business, Hon. John Sparkman, chairman. The 
report, dated August 29, 1952, was submitted by the Board Chairman, Mr. Donald 
W. Nyrop. 

The Board stated that the report indicates the views and policies of its mem- 
bers with respect to competition in the commercial aviation industry and the 
entry of new companies into the field. 

The Board examined the conditions which they found within the industry when 
the Civil Aeronautics Act of 1988 was enacted. They reported that conditions 
were in a near-chaotie state, and described the financial situation as precarious, 
with little inducement for new capital. 

The Board recognized the public utility aspects of the common carrier service. 
It was aware of the importance of the new industry in connection with the 
economy, With the postal service, and with national defense. It noted that the act 
directed the Board’s attention to the needs of the carriers for their development. 
The outcome was a general policy of regulated competition, based on the use of 
the certificate of convenience and necessity. The Board held the congressional 
intent to be one of permitting new and extension services only when the attendant 
good effects outweighed the bad. 

The Board stated that one of its major problems has been to prevent excessive 
competition, while aiding the development of the industry. This has been com- 
plicated by the fact that the clause which permitted all existing carriers in 1938 
to remain has resulted in a “ready-made, and in some respects illogical route pat- 
tern” which the Board has not been empowered to change. 

All new services have had to meet these criteria. Does it serve a useful public 
purpose? Can existing carriers do the job? Will its adoption be a source of harm 
to existing carriers? Do the costs to the Government outweigh the benefits? 
The Board feels that a review of its actions in this light will show that they “have 
favored and promoted competition.” The Board stated that they have been sub- 
ject to criticism in recent years for permitting too much competition. 

In the passenger transport field the problem of competition involves the various 
types of carriers—trunklines, local service carriers, and large irregular airlines. 
These classes compete with each other and with surface carriers. 

The trunklines have grown in individual size and strength since 1938, but not 
innumbers. In 1938 there were 18 trunklines; at present there are 15, and pro- 
ceedings are pending which may reduce this number further. As to individual 
Size, the airlines have acquired larger and faster planes, while the number oper- 
ated has increased nearly fourfold since 1988. The,trunklines fly a much greater 
total of route mileage than they did in 1938, and serve more cities. The 
reported that much of the new route mileage is competitive mileage. 

The Board maintained that the number of trunklines is sufficient to insure 
against monopoly. It further pointed out that there is no “bigness” in the in- 
dustry since the entire industry had a total investment of only $569 million in 
1951, 

The Board stated that it concentrates on strengthening the weak lines, and 
that its aim has been to lower unit costs of the lines, to increase their self-suffi- 
ciency, and to remove the necessity for the payment of subsidies. It stated 
that it concentrates on strengthening the weak lines, and that its aim has been 
to lower unit costs of these lines, to increase their self-sufficiency, and to remove 
the necessity for the payment of subsidies. It stated further that competition 
among the carriers is increased by granting route extensions, by permitting 
consolidations of routes leading to nonstop service, and by approving plane in- 
terchange service. 
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The force of competition has manifested itself in various ways in the devel. 
opment of the trunklines. Newer, larger equipment is generally placed ip 
service by the airlines in areas which are the most competitive. Other lines in 
the area are forced to use comparable equipment. The number of scheduled 
runs, and points served, and the general level of convenience to the public have 
been influenced by the competitive aspect. Improvements offered by one line 
as a competitive gesture generally cause like improvements by competing lines. 
The Board stated that competition has thus been an instrumental force in 
improving schedules. 

Competition is reported to have been a force in establishing the level of 
fares also. The various factors which affect the level of fares were shown 
to include cost of operation, managerial discretion, Board policy, and the com- 
petitive influence of actions taken by the other lines. However, the Board 
stated that “the institution of new competitive service has not, in ordinary 
circumstances, been followed by a reduction in fares on the competitive 
ment.” 

Commenting on coach service, the Board stated that it established its policy 
of encouraging the lines to adopt this lower-fare service. The first trunkline 
adopted it in 1948 and all domestic trunklines are now reported to offer such 
service. 

The local service or feeder lines were a postwar development. The Board 
stated that “the institution of new competitive service has not, in ordinary 
community, and to act as feeder lines to the trunks. The local service lines 
compete with surface carriers, and only to a limited degree with other air car- 
riers. The local service lines and trunklines have been considered as complemen- 
tary rather than competing forces. The Board reported that there does exist 
some competition between the local service carriers, and that this competition 
has become a factor in strengthening certain of these lines. 

The Board acknowledged that a problem exists concerning the large irregu- 
lar carriers, and gave its explanation of how this problem came to be. 


seg- 


Prior to 


the act of 1938 there were many small air carriage operations such as flight 
training, the sale and servicing of planes, and airport operation. Nearly all 
such operations were done with light planes. The act permitted that they 
be exempted from economic regulation and this became Board policy. The 


major criterion established by the Board for exemption was a complete absence 
of regularity of flights between any two points. 

The Board reported that following World War II there was a great influx 
into the commercial aviation industry. There were distinct differences between 
the prewar groups and the newer groups. The former used small planes, gen- 
eraily remained within the limitation for regularity, and did not depend solely 
on the transportation of passengers for their survival. The Board stated that 
postwar groups_used large 2- and 4-engine transport planes, showed a tendency 
toward regularity of flights between given points, and depended entirely on their 
passenger operations. 

The Board reported that it received many complaints from users of the irregu- 
lar carriers, indicating that they failed to show “due regard to public responsi- 
bilities and duties of common carriers.” 

In 1947 the irregular operators were required to obtain a letter of registra- 
tion from the Board. By August 1948, the deadline, the Board had issued 147 
letters of registration. 

The Board issued an opinion in Large Irregular Carriers, Exemptions (11 
C. A. B. 609) in which it condemned the practice participated by certain of the 
irregular carriers of rendering a regular service between given points. The 

soard took steps to curb such practices. As of September 1951, the Board re- 
ported that it had given its approval to 17 operations, denied or dismissed 33 
operations, and was acting on 46 cases which remained. 

In March 1951 the Board stated that it authorized large irregular carrtfers 
to engage in unrestricted operations transporting military personnel. 

Requests by certain of the large irregular air carriers for certificates of con- 
venience and necessity for route air-coach service were denied in 1951 (order 
serial No. E-5840). The Board stated that the denial was based on the fact 
that the applicants wished to operate transcontinental services while touching 
only the large cities which would insure a high load factor. No service was to 
be rendered to smaller cities which lay in between. Also the Board noted that 
those particular routes were currently being served by from 3 to 5 certificated 
lines. 
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The Board stated that it is studying the large irregular airline problem in an 
investigation which is currently under way. 

The feats in air cargo movements performed by and for the military during 
World War II reflected the possibilities of commercial cargo operations. Amer- 
ican Airlines inaugurated airfreight service in 1944, and by 1947 every domestic 
trunkline had filed a tariff schedule for such service. 

Competition in the air carriage field has been intense, resulting at one time 
in a near-rate war. Recognizing the danger threatened by rate-cutting tac- 
tics, the Board established rate minimums in Air Freight Rate Investigations 
(9 ©, A. B. 340, 1948). In 1949 the Board certificated three cargo carriers. The 
Board stated that its established policy was to have the cargo carriers remain 
outside of the group of carriers entitled to receive subsidies. 

The Board reported that competition in the cargo field has been effected 
through four groups: the certificated cargo carriers, the certificated trunklines, 
certain large irregular carriers, and freight forwarders. 

In the international field, the President of the United States has final ap- 
proval for applications for foreign operations. Important factors involved are 
defense and foreign relations. 

The Board stated that United States-flag foreign operators must compete with 
foreign lines operated under “chosen instrument” policies. In addition the 
Board called attention to the fact that it has no power to enforce economic 
regulations on carriers flying abroad such as it has over domestic carriers. 

The Board said that its policy has been to favor limited competition in the 
international field, and that it does not favor a chosen instrument policy. 

On territorial service, the Board stated that Alaska has great need for air 
services, but that it has tried to prevent wasteful service and excess competi- 
tion. The Board reported that Territorial air service is generally competitive. 

As to intercorporate relations, the Board stated that, in line with what it 
believed was congressional intent, it has refused to permit mergers, consoli- 
dations, and acquisitions of control which would act to lessen competition or 
upset the competitive balance. In general, the Board policy has been to effect 
mergers between noncompeting lines or lines where competition has not been 
significant. This policy has been applied with greater vigor to domestic lines 
than to foreign operators by necessity. The Board has refused to permit sur- 
face carriers to obtain control of any significant part of the air transportation 
industry. 

In conclusion the Board pointed out that there are more airlines operating 
in 1952 than there were in 1938. It stated that the entire network of airline 
service is comprehensive. The Board reported that it has worked to strengthen 
the existing airlines. It did not see any room for services which would compete 
with the existing lines. But it did point out that there is room for other services 
which would not compete, and it cited the recently authorized helicopter service 
as an example. 

FUTURE OF IRREGULAR AIRLINES 


Report of the Select Committee on Small Business, Senate, 83d Congress, 1st Ses- 
sion, Report No. 822, Washington, 1953 (a summary) 


The Subcommittee on Relations of Business With Government of the Senate 
Select Committee on Small Business held hearings during March, April, and 
May of this year on the large irregular airlines. Testimony was presented by 
representatives of the Civil Aeronautics Board, the certificated airlines, the 
large irregular airlines, associations of both airline groups, and others. The 
report, submitted by Senator Edward J. Thye, chairman of the subcommittee, 
indicated the following findings : 

“1. The certificated carriers are the backbone of our air transportation sys- 
tem and their economic stability should not be jeopardized.” 

“2. The irregular carriers are a valuable asset to the Nation and should be 
preserved.” 

“3. The irregular airlines were created as a result of economic demands that 
were not being met by the services approved by the Civil Aeronautics Board.” 

“4. The irregular airlines were the first to offer low-cost coach-type air 
services.” 

“5. The air-coach service by these irregular airlines stimulated the entry of 
the certificated carriers into the coach field and thus aided the development of 
a low-cost mass air-transportation system.” 
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“6. Air-coach service is destined to become the standard type of air t: 
The innovators of it have a right to share in its success.” 

“7. The unsubsidized irregular airlines serve as a valuable yardstick o; 
airline cost.” 

“8. The irregular airlines have not caused a diversion of traffic from the cer. 
tificated carriers. * * *” 

“9. The importance of the irregular airlines as an airlift reserve for the Na. 
tion’s defense is adequately demonstrated by their participation in the Berlin 
and Korean airlift and in domestic troop movements.” 

“10. The refusal of the Civil Aeronautics Board to certify any of these irreg. 
ular carriers for international airfreight operations has tended to divert ayail- 
able traffic to foreign carriers.” 

“11. The Civil Aeronautics Board has refused entry to new airlines into com 
mon carriage of passengers on the trunk routes, despite the fact that traffic over 
these routes is now 20 times greater than it was when the Board was estab. 
lished in 1988.” 

“12. The Civil Aeronautics Board has instituted enforcement proceedings 
against a number of irregular carriers for flying too regularly, which, if su 
cessful, would put out of business the economically significant elements of this 
industry within a short time.” 

“13. The Large Irregular case, which is destined to determine the future of 
these carriers, has been in process almost 2 years and is expected to require 
at least another 2 years before a decision can be made. At the present rate of 
enforcement proceedings, there is considerable doubt how many of the irregu 
lar carriers will be in existence at the conclusion of the case to benefit from its 
findings.” 

“14. The Civil Aeronautics Board has failed to exercise sufficient ingenuity 
in devising ways to integrate the irregular carriers into our air-transportation 
system.” 

“15. A way should be worked out to keep the irregular airlines as vital going 
concerns in the air-transportation industry.” 

“16. The Senate Small Business Committee is an entirely proper body to con- 
sider whether or not the nondominant elements of an industry are receiving 
unprejudiced consideration from a regulatory body of the Federal Government.” 

The subcommittee made several recommendations for action by the Civil 
Aeronautics Board. The first was that the large irregular airlines should be 
granted broader authority with respect to the number of flights permitted each 
month between any two points. The number of round trips each month now 
permitted by the Board is 3 over major traffic segments and 8 between all! other 
points. The report indicated that this number should be raised to 14 round trips 
each month, with pooling permitted throughout the year so that adequate serv- 
ice can be provided during peak periods. It was recommended, further, that 
the movements of military personnel and mail should be permitted these car- 
riers without regard to regularity of flights. 

The second recommendation made by the subcommittee was that the Board 
should “grant temporary exemptions to the 4 or 5 irregular carriers or groups 
of irregular carriers to engage in a rigidly restricted route-type service.” The 
period of time recommended for the exemptions was 3 years. Routes suggested 
were at those points not being served or being served inadequately with coach- 
type service. 

Third, the subcommittee recommended that the Civil Aeronautics Board ex- 
pedite the Transatlantic Cargo case. The subcommittee stated that the same 
tests used for measuring the merits of the certificated carriers be applied to the 
irregular carriers. 

The fourth recommendation was that every effort be made to expedite the 
Large Irregular case so that the future of the carriers concerned can be clari- 
fied promptly. 

Finally, the Board should permit pooling of the various irregular carriers i 
providing charter service or common carriage through the use of authorized 
organizations to serve as clearinghouses or exchanges. 

The major conclusion of the subcommittee was that the door should be kept 
open for possible new entrants into the field of commercial aviation. Such a 
policy, they stated, would be in the interest of the public, and of the small- 
business segment of the aviation industry. 
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HELICOPTERS IN SCHEDULED AIRLINES OPERATION 


Air Transport Association Committee on Helicopters—Preliminary report, 
May 20, 1953 (a summary) 


The Air Transport Association of America is an organization which represents 
the certificated airline industry. In 1952 the Air Transport Association Com- 
mittee on Helicopters was formed. It consisted of nine members drawn from the 
airlines and the association. Its purpose was to study the helicopter and to de- 
termine the feasibility of eventual integration of this type craft into airline 
service. 

The committee established three possible applications of helicopters in com- 
mon carrier service—feeder, or local intercity service, taxi service, and suburban 
route service in larger metropolitan centers. 

The committee noted two advantages of the helicopter over more conventional 
aircraft: the airport facilities can be much simpler and smaller, and the heli- 
copter is able to fly at very low speeds. In addition, overall costs are expected 
to be about the same for helicopters as they are for the standard two-engine trans- 
port planes. Thus, fares can remain about the same. 

The committee pointed out that helicopter service is both adaptable to, and 
desirable for, local service air operations for these reasons: First, many cities 
should be receiving air carrier service but cannot afford to build a standard air 
port. Since the so-alled heliport is small, it will cost considerably less to build. 
Second, the helicopter can land at or near the business center of the town. This 
will result in a considerable reduction of time spent in traveling between towns, 
and it is the answer to street and highway congestion. The committee recognized 
that the building of superhighways may affect the volume of local air traffic in 

at vicinity. Third, there is a definite void in the present air transport system 
which ean be filled by the helicopter. Finally, the helicopter will be of inesti- 
mable value during national emergencies, especially where surface transportation 
has become ineffective. 

The committee estimated that airline helicopter fleets can be available by 1959 
or 1960. 


We will now recess to meet on Thursday of next week; and at that 


time the witness will be Senator O’Mahoney who will testify on the 
North American matter that Senator Schoeppel was asking about. 
And then, at any time Senator Monroney desires, we will ask Chair- 
man Gurney to come back for further examination. 
(Whereupon, at 12 p. m., the hearing was recessed until 10 a. m., 
Thursday, June 10, 1954.) 
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THURSDAY, JUNE 10, 1954 


Untrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND 
Foreign COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room G—16 of 
the Capitol, Senator John W. Bicker (chairman) presiding. 

Present: Senators Bricker (chairman), Schoeppel, Payne, Hunt, 
and Monroney. 

Also present: Bertram O. Wissman, chief clerk; Edward C. 
Sweeney, counsel; and Edward Jarrett, assistant chief clerk. 

The CuarMan. The committee will come to order. 

I have a letter here from the Transocean Air Lines, from Mr. Orvis 
M. Nelson, president, which I want to make a part of the record, as 
well as his statement, and a letter from the Department of Justice, 
from Deputy Attorney General William P. Rogers, which I also want 
tomake a part of the record. 

(The letters and statement referred to are as follows :) 


DEPARTMENT OF JUSTICE, 
. June 2, 1954. 
Hon. JoHN W. BrICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 


United States Senate, Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 2647) to create an independent 
Civil Aeronautics Authority and an independent Air Safety Board, to promote 
the development and safety and to provide for the regulation of civil aeronautics, 
and to promote world leadership by the United States in aviation. 

The bill is designed, according to its declaration of policy, to provide for the 
encouragement and development of an air transportation system properly adapted 
to the present and prospective future needs of the foreign and domestic com- 
merce of the United States, of the postal service, of the public interest in fur- 
therance of national policy, and of the national defense. The bill would repeal 
the Civil Aeronautics Act of 1938 and would establish a Civil Aeronautics Author- 
ity and an Air Safety Board which would succeer to the powers and functions of 
the Civil Aeronautics Board. The bill would also repeal section 7 of Reorganiza- 
tion Plan No. III, section 7 of Reorganization Plan No. IV and the Air Commerce 
Act of 1926, except that the Office of the Assistant Secretary of Commerce would 
not be abolished. 

Whether legislation of this nature should be enacted presents a question of 
policy concerning which this Department prefers not to make any recommenda- 
tion. There are certain provisions of the bill here under consideration, however, 
which the Department deems objectionable. 

Section 312 of the bill (as does sec. 412 of the Civil Aeronautics Act) would 
provide for the filing with the regulatory body of pooling, rate, fare, and sim- 
flar agreements. The section would require the Authority to disapprove any such 
agreement that it finds to be inconsistent with the public interest, and to approve 
any such agreement that it finds not to be inconsistent with the public interest. 
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However, this section of the bill would make one significant change in the exjs 
ing law which is considered objectionable. While the present statute does not 
expressly require the Civil Aeronautics Board to give notice and to conduct g 
hearing in approving or disapproving any such pooling, rate, or other agreement 
referred to in the section, as a matter of practice, the Board does give notice of 
the filing of such agreements and affords interested parties opportunity to st 
their positions prior to final action by the Board. However, section 312 

of the bill would provide that no order disapproving an agreement shia 
entered except after notice and opportunity for hearing. The bill does n 

vide for such notice and hearing if the Authority shall approve any such agree. 
ment. It is the Department’s view that if the present language of the staty 
is changed in this respect, the requirement for notice and hearing should app); 
to approvals as well as to disapprovals; otherwise, it may be argued that ¢) 
section denies to parties opposed to an agreement an opportunity to be heard 
Furthermore, it is our view that rate agreements, as well as other agreements 
referred to in the section, constitute such a fundamental departure fr: 
philosophy of the antitrust laws that they should not be approved prior to 1 
and opportunity for interested parties to be heard. In the somewhat com, 


Commission is specifically enjoined from approving or disapproving any rate 
agreement until after interested parties have been given an opportunity to bh 
heard. It is felt that if section 412 (b) of the act (312 (b) of the bill) ist 
amended at all, it should require an opportunity for hearing not only as a « 
tion of an order disapproving agreements referred to herein but also 
condition of approving them. 

Title IV of the bill would provide for regulation of air contractors which ar 
not now regulated under existing law. The Department is opposed to having 
any segment of an industry placed under regulation and limited in its 
petitive activity unless there is convincing proof of some real necessity for it 
It is not believed that any such need has been shown for placing under regula- 
tion air contractors and limiting the competitive activity of that type of trans- 
portation, as is provided for by title IV. It is further believed that flexit 
jn operation is one of the inherent advantages of air transportation, and that this 
flexibility should be preserved to the fullest possible extent. It is our view that 
the regulation provided for by title IV would rigidify the operation of : 
tractors and would sacrifice the inherent flexibility of the service provided by 
such contractors. . 

It is also observed that the bill might be construed as withholding condemna- 
tion powers from the proposed agency administering civil aviation regulat 
in acquiring real property for any of its purposes. Section 207 (c) of th 
dealing with the acquisition of real property for the establishment of air-navi- 
gation facilities and airports, reenacts only a part of the present law. At pres- 
ent, the CAA is authorized to acquire real property for such purposes by “pur- 
chase, condemnation, lease or otherwise,” (49 U. S. C. 452 (c)). The bill pro- 
poses that the new agency be authorized to acquire real property by “purchase, 
lease, or otherwise” (sec. 207 (c)). While the words “or otherwise” would 
seem logically to include condemnation, since the new section is a substitute for 
the existing one containing the word “condemnation” it would seem wise to « 
tinue the existing language in this respect. It is, of course, not to be assumed 
that where land had to be acquired for airports, beacons, range towers, etc., it 
would have to be acquired by negotiation only. 

Section 802 (b) of the bill is apparently intended to require that interna- 
tional aviation agreements entered into by the United States shall be in the form 
of treaties only. The effect of this provision would be to prohibit the exercise of 
certain constitutional powers of the Congress as a whole, and of the President. 
The constitutionality of such a proposal is doubtful. 

The Constitution provides that the Congress shall have power, among other 
things, to regulate commerce with foreign countries and among the several 
States, to establish post offices and post roads, to define and punish offenses 
against the law of nations, to raise and support armies, and to provide and 
maintain a navy (to mention a few of the enumerated powers), and “to make 
all laws which shall be necessary and proper for carrying into execution the 
foregoing powers, and all other powers vested by this Constitution in the Gov- 
ernment of the United States, or in any department or officer thereof” (art. I, 
sec. 8). The Constitution gives the President power “with the advice and con- 
sent of the Senate, to make treaties, provided two-thirds of the Senators present 
concur” (art. II, sec. 2, par. 2). The Constitution confers upon the President 
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diplomatic powers as the sole organ of the Federal Government in the field of 
international relations, including the power to receive ambassadors and other 
public ministers, and gives him the powers as commander in chief of the Army 
and Navy (art. IT). 

Under these provisions of the Constitution it has been a well-established 
principle of our constitutional law that the Congress, as distinguished from the 
Senate alone, may direct and participate in the making of certain international 
agreements; and the President may, on his own responsibility or sharing re- 
sponsibility with Congress, enter into certain international agreements in a 
manner other than provided for in the case of treaties. That there could be 
international agreements other than treaties was recognized in the Constitution 
itself, which, in article I, section 10, provides that no State shall enter into “any 
treaty, alliance, or confederation,” nor, without the consent of Congress, enter 
into any “agreement or compact * * * with a foreign power.” The practice of 
making such international agreements was inaugurated by the Congress in Presi- 
dent Washington’s first administration when it authorized the conclusion of 
arrangements with foreign governments for the reciprocal receipt and delivery 

mail (1 Stat. 232, 239, see 19 Op. A. G. 513, 520, (1890)) : since when there 
have been consummated literally hundreds of written international agreements, 
in addition to formal treaties, on many subjects. The Supreme Court has re- 
peatedly recognized as well established “the power to make such international 
agreements as do not constitute treaties in the constitutional sense.” Unitec 
States v. Curtiss-Wright Corp. (299 U. S. 304, 318 (1936)): Altman €& Co. v. 
United States (224 U. S. 583 (1912)); United States v. Belmont (301 U. S. 324 
(1937) ) ; United States v. Pink (315 U. S. 203 (1942) ). 

It therefore appears to be beyond the allowable reach of legislation when a 
bill purports to divest Congress or the President of their respective constitutional 
functions in the making and approval of international aviation agreements other 
than treaties. Enactment of a bill containing such a provision would result in 
great uncertainty as to the extent of the President’s power to enter into agree- 
ments with foreign governments relating to international air transportation, and 
could be seriously detrimental to the further development of American interests 
in international aviation. It will be recalled that there are numerous so-called 
executive agreements as well as treaties dealing with international air transpor- 
tation. They cover such subjects as routes, schedules and rates, prohibited flight 
areas, use of landing fields, right of search, nationality and registration marks 
of aircraft, eompetence of crews, communications facilities, and other technical 
and safety regulations. 

Title X of the bill makes extensive and detailed provision for the holding of 
hearings as required under its terms, provisions which differ substantially from 
present law under the Civil Aeronautics Act of 1938 and the Administrative 
Procedure Act. A particular example is the provision of the bill that the hearing 
function may be delegated to any subordinate officer of the proposed agency, 
in contrast to the Administrative Procedure Act requirement that hearing func- 
tions be delegated by an agency only to hearing examiners appointed as provided 
under that act. 

An additional objection to the bill arises from failure to coordinate its refer- 
ences to other provisions of present law. The bill makes no provision, for ex- 
ample, for the amendments to the Civil Aeronautics Act of 1938 which were en- 
acted after 1944, while providing for the repeal of the act, of which such amend- 
ments are a part. This would repeal, without reenacting any similar provisions, 
title XII of the present act (49 U. S. C. 701-705) which relates to the regulation 
of aireraft flights where necessary for national security, as added in 1950; and 
title XIII (49 U. S. C. 711-722) relating to war-risk insurance, enacted in 1951. 
Title XII of the bill also proposes amendments to certain statutes which have 
been repealed, among them one relating to the lapse of permanent appropria- 
tions (31 U. S. C. 713), and one relating to the payment and settlement of ac- 
counts of Army personnel (10 U.S.C. 870). Both these sections were repealed in 
149 (68 Stat. 407, 840). Also, section 902 ‘b) of the bill fails to include the 
provision of existing law (49 U. S. C. 622 (b)) as added by the act of August 3, 
1950 (64 Stat. 395), making it unlawful to place or cause to be placed marks on 
aircraft which are misleading as to the nationality or registration of the aircraft. 

In view of the foregoing considerations, the Department of Justice is unable to 
recommend the enactment of the bill in its present form. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely, 
WILLIAM P. ROGERs, 
Deputy Attorney General. 
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TRANSOCEAN AIR LINES, In : 
Oakland, Calif., June 2, 195 island 
Hon. JOHN W. BRICKER, 

Chairman, Committee on Interstate and Foreign Commerce 
United States Senate, Washington, D.C. 


some 

DEAR SENATOR Bricker: In accordance with the invitation contained in y State. 
letter of April 30, 1954, we forward herewith 50 copies of a statement relat 
to S. 2647, the bill introduced by Senator McCarran revising the Civil Aeronay 
tics Act. 

Your attention and the attention of the committee to this statement and y 
courtesy in inviting the comments of Transocean Air Lines are great 
appreciated. recou 

Very truly yours, porta 

Orvis M. NELSON, President png 

in th 

STATEMENT OF OrRvIS M. NELSON, PRESIDENT, TRANSOCEAN AIR LINES or no 

proce 
In accordance with the committee’s invitation, I am pleased to set forth here concl 
with the comments of Transocean Air Lines relating to S. 2647, proposed legis Ce) 
lation affecting the air-transportation industry of the United States. speci 

Rather than undertake to comment on all of the multiple facets of the proposed to an 
act, we will direct attention primarily to title LII, section 316, and title LV, since the | 
these sections, relating to other than route-type air transportation, are peculiarly are 1 
within the knowledge and experience of this company. very 

In terms of capital assets, number of employees, and geographical areas of but ¢ 
operation, Transocean Air Lines is the largest of the carriers that are uncertifi tarifi 
cated under the currently effective Civil Aeronautics Act. Accordingly we are subs! 
hopeful that in formulating its own recommendations the committee may con- guar 
sider the degree to which this company as a noncertificated carrier has contributed hone 
to the national welfare and may note that under the proposed legislation such a Th 
company as Transocean would not be able to exist. econ 

Transocean has and does engage primarily in international air transportation avai 
of persons and property. Currently, Transocean is an applicant in four separate resp 
proceedings for certification under the existing act. While we are most hopeful traff 
that the future will find Transocean among the certificated rather than the non- 
certificated type of carrier, our position is unchanged on the need for noncertifi- 
cated carriers as a part of the transportation system of the United States. 

To give you some background of the manner in which Transocean approaches 
the problems that we believe will be raised by the proposed legislation, I may say 
that Transocean is a veteran’s organization formed in 1946, initially to under- traff 
take contract military operations in the Pacific. The company headquarters are of t 
in Oakland, Calif., and we maintain Pacific en route stations at Honolulu, Wake, thos 
Guam, and Tokyo. Our east coast establishment, nearly as large as the Oakland or 1 
installation, is at Bradley Field, Conn., and our Atlantic-European stations ex- coro 
tend through Gander and Shannon to London, Frankfurt, Geneva, Rome, Beirut, repe 
Amman, Cairo, and Teheran. Pursuant to our letter of registration as a large trav 
irregular carrier, we transport commercial cargo internationally and conduct an case 
irregular passenger operation between California and Hawaii and Guam. Under 
special exemption granted by the Civil Aeronuatics Board we from time to time 
undertake the international transportation of common-carriage passengers. 

For the past 4 years the great bulk of our flying activity has been pursuant to 
contract with the United States Air Force and Army for both of which we have 
supplied passenger and cargo airlift between California and Japan and currently 
between the United States and Europe. We are at the present time operating 
13 DC—4’s in military and commercial transportation and together with our sub- 
sidiaries employ approximately 2,500 persons. We also have a contract to pro- 
vide flight personnel, dispatch, and most of the maintenance for Japan Air Lines nar 
both for its domestic and transpacific operations. trar 

One of our principal wholly owned subsidiaries is Aircraft Engineering & of t 
Maintenance Co., the business of which is primarily the overhaul of military dep 
aircraft. This company, financed by Transocean, is currently engaged in over- wit! 
hauling 516 Lockheed jet trainers. We own all of the stock of the Oakland A 
Aircraft Engine Service Co., an aircraft engine overhaul company, and we own by ' 
50 percent of the stock of Western Sky Industries of Hayward, Calif. This com- Ori 
pany manufactures center-wing sections of Navy fighter aircraft under sub He} 
contract from the Douglas Aircraft Co. spe 
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In addition to the foregoing we conduct scheduled flight services among the 
islands of the Trust Territories of the Pacific pursuant to an annual contract now 
in its fourth year, with the Department of the Interior. Anther flight activity 
of considerable importance consists of spraying and dusting for pest control in 
some 21 countries of the Middle East under contract with the Department of 
State. 

This very brief résumé of our principal activities is given merely to indicate 
the scope of our operations and may serve as a measure of the volume of public 
service we have been able to undertake even without certification for scheduled 
or route-type services. 

A basic question which must be decided by the committee in preparing its 
recommendations with respect to S. 2647 is whether all United States air trans- 
portation with transport-type aircraft that may be required by the public need 
can be supplied by carriers certificated or licensed in the manner anticipated 
in the bill. Can the nonrepetitive commercial and military demand for special 
or non-route-type services be served pursuant to certification or license as these 
processes are established by S. 2647? The history of the last 9 years proves 
conclusively that it cannot. 

Certificated carriers by the very nature of their franchises are committed to a 
specific type and volume of service, conducted over specific routes and responsive 
to an established and predictable demand or need. While such carriers do have 
the burden of providing capacity over certain routes or at certain times that 
are not profitable or justifiable on purely economic grounds, they do for these 
very reasons receive not only public subsidy from the Civil Aeronautics Board 
but are authorized to carry the mail at rates far in excess of their own existing 
tariffs for transportation of property. Thus in effect there is an element of 
subsidy even in the so-called service rate, and the certificated carrier is thus 
guaranteed a profit, provided the Board finds that the carrier’s operation is 
honest, economical, and efficient. 

The very fact that the enfranchised carrier must observe the strictest possible 
economies and the greatest possible efficiency in adapting available capacity to 
available traffic demonstrates in itself that such a carrier is not capable of 
response to sudden demand or to marked deviations in weekly or seasonal 
traffic flow over its own route. If such a carrier undertook to maintain not 
only aircraft but flight and ground personnel and equipment sufficient to satisfy 
peak period demand or sudden emergency needs, the unit cost of the routine 
common carrier service would be an economic burden that the carrier could 
not support. 

Notwithstanding, this nonrepetitive demand and wide fluctuation in available 
traffic does exist. In commercial air transportation, just as in all other forms 
of transportation, the industry is familiar with peak period demands such as 
those occuring at weekends, or on a seasonal basis during the summer months 
or upon the occurrence of some special event as, for example, the British 
coronation of the Indianapolis races. In addition, special services of a non- 
repetitive nature are required to provide transportation to persons desiring to 
travel together in groups of one or more plane-load lots. Often, such as in the 
cases of teachers traveling for summer study or religious orders traveling to 
worship together, the independent characteristic of the single traveler is lost, 
and the group thus is the most important aspect of the transportation. 

In addition to the foregoing examples, nonroutine demand arises in the need 
for special equipment or special services. For example, Transocean has recently 
engaged in the transportation from Manila to the United States of several thou- 
sands of monkeys designed for use in the Salk polio experiments. Aircraft are 
specially equipped to house the monkeys, and you may be assured the aircraft 
is not suitable for transportation of passengers concurrently. Often the par- 
ticular needs of special travelers require services that are not supplied by ordi- 
nary or routine arrivals and departures. An example of this is Transocean’s 
transportation recently of plane-loads of Europeans traveiing under the auspices 
of the Intergovernmental Committee for European Migration, where European 
departures must occur at a specific hour and United States arrival must coincide 
with special immigration regulations. 

Another example of special services that are nonrepetitive may be illustrated 
by Transocean’s transportation several years ago of $60 million of gold from the 
Orient to the United States, under contract with the Government of Thailand. 
Here the carrier had to supply five aircraft to effect simultaneous shipment, 
special guards were entailed and special insurance requirements had to be niet. 


None of these were within the confines of the routine operation of route-type 
serviceg, 





830 REVISION OF CIVIL AERONAUTICS ACT 


While there is a constant though variable demand for such highly specializeq 
commercial services as are indicated in the foregoing, the national interest served 
by the nonroute-type carrier is more dramatically demonstrated by the needs 
of the military department that have continued to be evident since the end of 
World War II. As you are aware, there is a very substantial volume of military 
transportation of both passengers and cargo that is not transported by military 
facilities. At least twice, in times of dire emergency, this demand has increased 
spectacularly. I refer, of course, to the special needs of the Berlin airlift where 
Transocean itself operated well over 100 Atlantic crossings, and to the more sus. 
tained but no less specialized Korean airlift. While the total volume of traffic 
transported by air between the United States and Japan in support of the Korean 
war is not public information, the services for 314 years of the commercial air 
industry unquestionably was a major part of such air transportation. Approxi- 
mately one-half of the commercial effort was supplied by noncertificated car- 
riers, and Transocean itself was responsible for well over 10 percent of this lift, 
completing, in some 43 months, over 92,000 aircraft hours and about 18 million 
aircraft miles. 

A vital contribution that can be made by the carrier that is not responsible for 
routine, route-type services is in the area of economic experimentation. Major 
modifications in the economic practices of the scheduled carriers must be under- 
taken slowly, since a slight modification of a given rate practice, for example, 
may have a totally disruptive effect on the entire complex of the scheduled in- 
dustry. While responsible to the Civil Aeronautics Board for economic prac- 
tices that are not disruptive the irregular carrier nevertheless is in a more favyor- 
able position to experiment with new economic practices to test public demand 
and acceptance. Examples of this are clearly seen in the early dedication of 
the domestic irregular carriers to wholesale coach services. A more specific ex- 
ample is seen in the introduction of coach rates between California and Hawaii 
by Transocean, which was followed ultimately by the certificated carriers in 
establishing such rates upon Transocean’s demonstration of the public response 
to the lower fare. Largely, it is believed, as a result of such rates, Pan American 
in 1958 increased its Hawaiian passenger traffic by approximately 46 percent 
over 1952. 

That this demand for the special services that the noncertificated carrier 
can provide has been recognized by the Civil Aeronautics Board itself is evident 
in a statement made on April 25, 1951, by the then Chairman of the Board, Mr. 
Rentzel, when he said, 

“* * * The Board believes it is important to the air transportation industry 
that there should be carriers with aircraft, personnel, and facilities available 
to fill the unpredictable demands which cannot be met by the certificated air- 
lines, who must provide adequate and regular air service to the communities 
they have been authorized to serve.” 

More currently, the Chairman of the Board appearing before the Select Com- 
mittee on Small Business of the United States Senate in 1954 stated: 

“On two occasions since 1938, the Board has reviewed its overall policy toward 
irregular air transportation—once following the investigation of 194445, and 
again following the filing of individual exemption applications in 1949. On both 
occasions the Board reaffirmed its belief in the need for irregular air transpor- 
tation that would supplement the services provided by the scheduled carriers. 
We are and have been in favor of irregular air transportation and irregular air 
carriers.” 

In view of the foregoing, it must be very evident that the public interest would 
be very seriously injured if the Congress were to permit, as provided in section 
316 (b) (2) of title III, the elimination of presently noncertificated carriers. 
While the proposed section provides that carriers presently operating under 
an exemption issued pursuant to section 416 of the act of 1938 would have 180 
days either to obtain a certificate of public convenience and necessity or a license 
as an air contractor, it is very clear that this sounds the death knell for all 
exempted carriers. As will be observed hereinafter, an application for an air 
contractor’s license would appear to be as involved and lengthy a process as 
the current application for a certificate of public convenience and necessity, 
and under the Board’s present practice a certificate application cannot be proc- 
essed in less than a minimum of 2 years even when the volume of applications 
is routine. If the Board were suddenly faced with the need to process 70 to 
100 applications within a period of 180 days the result would obviously be total 
regularity chaos. 


Ss. 
desig 
by su 
able : 
and I 
of S. 

Th 
port 
This 
der t 
cond 
medi 
thing 
earri 
Whe 
earri 
of tl 
was 
ment 
dete! 
the ] 
natu 
or p 
none 
tific 
serv) 
tion 
proh 
Pp esi 
with 
legal! 
Sion 
tain 
poli 
latic 

T 
who 
thar 
its I 
thor 
whe 
the 
not 
part 
att 
cont 
bety 
lice! 

T 
earl 
anti 
gern 
of f 
nec 
In 1 
pro 

T 
is fi 
able 
this 
est 
onh 
con 
air 
It i 
rou 
div 





REVISION OF CIVIL AERONAUTICS ACT S31 


S, 2647 presumably anticipates the regulation of non-route-type services by 
designating the carriers as air contractors and establishing a procedure where- 
by such air contractors would be licensed. While such a designation is accept- 
able and regulation of the services of an air contractor are manifestly desirable 
and necessary, we do not believe that a realistic solution is provided by title IV 
of S. 2647. 

The committee has heard testimony setting out the position of the Air Trans- 
port Association with respect to the regulation of noncertificated carriers. 
This certificated carrier trade association apparently undertakes to lump un- 
der the “air contractor” nomenclature ali past and present air operations not 
conducted by United States certificated carriers. It should be pointed out im- 
mediately that for practical purposes under the existing law there is no such 
thing as a contract carrier. While the Motor Carrier Act regulates contract 
carriers as such, the term is unknown to the Civil Aeronautics Act of 1938. 
Whether an air carrier engaged in what it alleged was private or contract 
carriage as distinguished from common carriage was subject to the jurisdiction 
of the Civil Aeronautics Board is now for all practical purposes moot. This 
was the question, and the only question, at issue in the Transocean Enforce- 
ment Proceeding, Docket No. 3244, Order No. E—4282, in 1950, where the Board 
determined that a carrier holding out any services to the general public was for 
the purposes of all of its transportation a common carrier irrespective of the 
nature or number of contractors it served in what would otherwise be contract 
or private carriage. As a result, the only permissive regulations relating to 
noncertificated carriers are those exempting this class of carrier from the cer- 
tificate proceeding. Under such regulations, the carrier is able to hold out a 
service and to operate only infrequently and irregularly, and the transporta- 
tion of passengers between the United States and a foreign country is totally 
prohibited. In other words, the regulation of noncertificated carriers at the 
present time is extensive and highly restricting, including Transocean, and 
without very much question the majority of noncertificated carriers operate 
legally and within the limits prescribed by the Board, contrary to the impres- 
sion contained in the presentation of the Air Transport Association. That cer- 
tain carriers violate the existing regulations is a commentary on the Board’s 
policy of enforcement rather than upon the existence or non-existence of regu- 
lations. 

Title IV of S. 2647 sets out the manner in which an air contractor, a person 
who undertakes to engage in interstate of foreign air commerce 
than as an air carrier or a foreign air carrier,” 
its business. 


“otherwise 
shall obtain a license to conduct 
The applicant for such a license files its application with the Au- 
thority; interested persons have 30 days to file a memorandum of opposition, 
whereupon public hearing may be held. The license issues upon a finding that 
the applicant is fit, willing, and able and that performance of the contract wil 
not adversely affect the public interest. A license will relate specifically to . 
particular contract or service specified thereunder, and the license will terminate 
at the conclusion of such contract or service, implying that each new contract, a 
contract for different classes of persons or property or a contract for services 
between different points, must be preceded by a new 
license with all the attendant delay implicit therein. 

The primary public need that is met through the services of the noncertificated 
carrier engaging in non-route-type services are those which usually cannot be 
anticipated with any certainty; the need is generally not of long duration and 
generally must be satisfied rapidly. The air contractor existing for the purpose 
of fulfilling this public need would be intolerably burdened by a requirement 
necessitating formal application and notice and hearing prior to performance 
In most cases, the need would vanish prior to the expiration of even the 30-day 
protest period provided in S. 2647. 

The key to adequate responsiveness to the demand for non-route-type services 
is flexibility ; the instantaneous ability of the carrier to make its services avail- 
able on demand to particularized need. Any arbitrary procedure which reduces 
this flexibility obviates most of the advantage of the service for which the great- 
est need exists. And, further, by the nature of the proposed regulation itself, 
only the more sustained type of special services might be supplied by the air 
contractor; that is, the more sustained the demand, the more likely would the 
air contractor be in a position to follow the laborious procedural steps outlined 
It is clear that the more sustained the demand the more such demand parallels 
route-type services, and thus the more likely that the air contractor would cause 
diversion from the legitimate business of the enfranchised carrier. 
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Thus the proposed legislation is self-defeating in that it would not per) 
the flexibility needed for true responsiveness to the public need for non-royte. 
type services, and the services that would be legitimate under the licensing pro- 
cedures would tend to be more diversionary rather than less. 

If it is contemplated that title IV of S. 2647 shall encompass regulation of 
all route type or noncertificated type of air transportation, it is submitted that 
further consideration by the committee be withheld pending the decision 4 
recommendations of the Civil Aeronautics Board upon the matters at issue jn 
the Large Irregular Carrier Investigation (Docket No. 5182). There, virtually 
all presently noncertificated carriers and all of the major route-type carriers are 
submitting evidence and arguing on the public need for carriers to engage in nop. 
route-type, irregular, contract, or charter services. While the evidence in such 
proceeding is the most voluminous in the Board’s history, it is believed that 
some aspects of the problem cannot be readily solved without such extended 
and careful surveys. Upon reaching its conclusions as a result of this investi. 
gation, the Board should be able to establish within existing regulatory frame. 
works the prescribed service it finds responsive to the public need that 
exists. It is believed that action by the Congress at this time on this partic. 
ular phase of the air transportation industry is premature, particularly if as a 
result of such congressional action the present activities in the publi 
terest of certain noncertificated carriers, such as Transocean, were curtailed o: 
eliminated. 

On behalf of the employees of this company may I express our appreciatior 
of your interest in and consideration of the foregoing comments. 


] 
L 


w 


The CuHatrMan. We have as our first witness this morning Hon. 
Joseph C. O’Mahoney, representing the North American Airlines 


You may proceed. 


STATEMENT OF JOSEPH C. O’MAHONEY, REPRESENTING THE 
NORTH AMERICAN AIRLINES; ACCOMPANIED BY MAURICE 


ROSENBLATT, PUBLIC RELATIONS DIRECTOR, NORTH AMERICA} 
AIRLINES 


Mr. O’Manonry. Mr. Chairman, members of the committee, there 
are two great issues presented to this committee: the preservation of 
free enterprise from encroachment by monopoly and the preservation 
of the lawmaking power of Congress from bureaucratic encroach- 
ment. The American system is based upon two principles. It is es- 
sential to maintain a free economy and a free government. 

These principles are under attack in this era by two powerful ene- 
mies, private monopoly and totalitarian government. Private monop- 
oly pretends to be free enterprise when it seeks the favors of govern- 
ment. Totalitarian government pretends to be the champion of the 
people’s rights even while by deception and force it seeks to establish 
Communist tyranny. | 

This committee room may well be the forum in which this issue will 
be decided. The pattern for the regulation of air transportation pre- 
sented by Under Secretary Murray of the Department of Commerce 
would substantiate monopoly for free enterprise through a system of 
mergers and control which would permanently close the door against 
new and independent investment in aviation transportation. Under 
the guise of abolishing Government subsidy and strengthening avia- 
tion, it would confirm the policies by which the Civil Aeronautics 
Board has, with but few exceptions, been overruling the will 0! 
Congress. 

It cannot be denied that it was the intent of Congress when the 
Civil Aeronautics Act of 1938 was passed to foster and develop a com- 
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etitive air transport industry for the benefit of all the people of the 
United States. Neither can it be denied that it has been the overall 
policy of the Civil Aeronautics Board to give priority to established 
jines and to relegate public convenience and necessity to the rear 
whenever a pioneering new enterprise sought to establish itself in this 
great new industry that came into existence after World War I. 

I don’t pretend to say that this has been an altogether conscious 
policy upon the part of the Board and I know it is a policy that has 
never obtained the support of Congress. Members of the Senate and 
the House are so overburdened with the problems of our day that they 
have not been able to give attention to the details of the administra- 
tion of the Civil Aeronautics Act. 

Meanwhile the members of the Board, subjected to daily pressure, 
frequently handicapped by lack of a sufficient staff, and never free 
from the plausible arguments of the grandfather airlines whose 
equities were recognized when the Civil Aeronautics Act was passed, 
have tended to give preference to the latter. 

It was a perfectly natural thing for Board members, daily con- 
scious of the huge sums paid in subsidy out of the Public Treasury, to 
be fearful of increasing the draft on public funds by granting new 
certificates. They did not, however, give sufficient consideration to 
the contribution which was being made to the development of the air 
transport industry by pioneer carriers who did not ask and who never 
received a five-cent piece in Government subsidy, but who were con- 
sistently generating new business. 

Now, unless the members of this committee carefully examine all 
the facts they will be in danger of being misled into yielding to Board 
policies which have created unwarranted obstacles against the devel- 
opment of new carriers who were ready, willing, and able to serve the 
public convenience and necessity without asking any support from 
the Federal Treasury. 

[ want to discuss this issue from the point of view of the existing 
law, from the point of view of the proposals made by the President's 
Air Coordinating Committee, and from the point of view of the pol- 
icies of the Civil Aeronautics Board. But first I want to tell you 
the dramatic story of the foundation, the management, and the success 
of the North American Air Lines groups. Then I want to outline to 
you the slow process by which Congress has been surrendering its 
lawmaking power to the executive branch of the Government and to 
a multiplicity of boards and commissions. 

I want to show you how impossible it will be for the representatives 
of the people to retain the legislative power granted to them by the 
Constitutional Convention if Congress continues to delegate away the 
power to protect a free economy for the people of the United States 
by continually giving the executive branch discretionary power to 
write the economic law of our people under the guise of authority to 
make rules and regulations. 

The dramatic story of the North American Group: 

Now, with respect to North American which I am proud to repre- 
sent before this committee. Notwithstanding all the propaganda 
and misrepresentation that has reached your ears, we stand here not 
as Intruders and “flagrant violators” of the law as we have sometimes 
been called at least by implication. On the contrary, we stand here 
as American citizens with our own money, without a Government 
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subsidy, with applications legitimately pending for certificates of 
convenience and necessity. We have always desired to have such 
certificates. 

We operate under the exemption clause only because that was the 
only manner in which the Civil Aeronautics Board was willing to 
recognize us when we first started. P 

James Fishgrund and Stanley D. Weiss were in the military ser) 
ice during the war. Weiss flew planes bearing the American military 
msignia over the Himalaya Mountains and through all the danger 
nnd stress of the conflict in Asia where once again, if current news 
papers are carrying accurate reports, we may be asking other Any 
can fliers to risk their lives in defense of liberty. Fishgrund was com- 
mander of a Navy fighting vessel in two oceans. 

These two veterans were convinced that millions of people wanted 
to travel by air but simply could not afford to pay the rates charged 
by the subsidized holders of certificates. They had saved $300 out of 
their war pay but they had a million-dollar idea of progress and enter- 
prise. It was an idea that appealed to the Reconstruction Finance 
Corporation and to the War Assets Administration. Through the 
latter, the Government of the United States was desirous of selling 
some of the planes which had been used for purposes of war but were 
useful as instruments of trade and commerce in times of peace. 

Accordingly, these two veterans, with their $300 savings, their m 
lion-dollar idea and the support of the Reconstruction Finance Co 
poration, purchased two DC-3 aircraft from the War Assets Adminis- 
tration. Then with a letter of registration and an exemption issued b) 
the Civil Aeronautics Authority they commenced operating coast-to 
coast coach transportation by air for people of small resources. They 
originated the $99 transcontinental fare and the $75 Chicago-to-Cali 
fornia fare. They were convinced that a new seating arrangement 
enabling them to carry more people than had been the custom of the 
certificated carriers would make the new low fares economically sound. 

Bear in mind there was no such thing as air-coach travel whet 
these veteraris started with their youth, their savings, and their idea 
of progress. Their confidence that a real public need existed b 
not recognized either by the certificated carriers or by the Civil Acro 
neutics authorities was so completely vindicated that by the end of 
1948 their airline was the largest noncertificated passenger service in 
the air-coach operation. 

The people wanted to travel by air. The people wanted the low 
fare and at the end of 1948 the vision of these two veterans had been 
so emphatically endorsed by the public that they owned 3 DC— 

i C—-46 aircraft. They owned the planes, I say, free and clear. Their 
credit position was excellent and they were not dependent upon air 
mail pay or Government subsidy for a dollar of the revenue that made 
them successful. They were dependent only on the public they were 
<o satisfactorily serving. 

They were not satisfied to operate under release from the respons!- 
bilities or requirements of a certificate of convenience and necessity. 
They did not want to operate by virtue of an exemption. They had 
demonstrated that air traffic could be carried on without subsidy and 
with perfect safety by efficient fliers who believed in free enterprise 
and who saw the great potential market for low-fare operation, so they 
joined with other noncertificated carriers in filing application for cer- 
tificates of convenience and necessity. 
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Phe Civil Aeronautics Board recognized the value of their argu 
ment, acknowledged that fares should be reduced but, believe it or not, 
refused to issue certificates. The opinion of the Board, handed down 

November 7, 1951, in the Transcontinental Coach Type Service 
ease (docket No. 3397 et al.) opened with an unqualified assertion 
of the sound principle these pioneers had proclaimed “Unless air 
transportation can be brought within the reach of the many people of 
limited means,” said the Board, “it will not be able to fulfill its obh 
gation to the American people.” 

Concealing the ax it was about to wield, the Board went on: 

Indeed there could be no justification for a national policy which has poured 
millions of dollars of the people’s money into the building up of a vast air-trans- 
portation system if that system were to be permanently restricted to persons of 
means and denied to the masses of the people. 

Who can deny the wisdom of these words? Who can deny the vision 
which acknowledges that the millions of dollars paid in subsidies to the 
certificated airlines should have provided an air system which should 
not be “permanently restricted to persons of means and denied to the 
masses of the people. 

Well, the Civil Aeronautics Board denied it in the very same opin 
ion, rationalizing themselves into a declaration that only certificated 
carriers should be permitted to fly coach and that the place of the large 
irregular carrier would be studied in a new proceeding to determine 
whether there is a need for service in addition to and supplemental to service 
performed by certificated carriers, and, if so, the frequency and degree of irregu 
larity of the service which would be best adapted to meet such need (docket 
No. 3397 et al., p. 16). 

How did they reach this conclusion? We find the confused trail of 
their logie in the following gobbledygook from page 10 of the same 
decision : 

The assumption that such a classification could either legally or practically be 
stablished with any assurance that it could be maintained ignores the realities 

f air-transport development. Already three transcontinental air carriers have 
een operating air-coach services at fares only slightly above those charged by 
the irregular air carriers and there are sound reasons for believing that there w 


i further expansion of this type of service by the certificated carriers. Indeed 
f this pesent trend continues—and this Board intends to use its full statutory 
wers to insure that it does continue—the low-fare service could in time become 
he standard service on the leading routes of the Nation. In the situation which 
uuld thus be created any substantive differences between the existing carriers 

d the new services here proposed would have vanished, leaving an exces 

vices of the same type which would be engaged in destructive and unnecessary 

mpetition. 

The pioneers have come in 3 years from their meager savings of S500 
and a million-dollar idea to a thriving enterprise with 6 DC—3’s and 
| C-+46 fully owned, paying taxes to the Government, wages to the 
workers, profits to the owners, and providing safe service to the public, 
yet the CAB was blind enough to say that the assumption that this 
could be done “ignores the realities of air-transport development.” 

It was the Board, not the applic ants, who ignored the realities and 
now this committee and the Congress are being urged to —_ on the 
same blinders themselves. Ever since 1948, North American Airlines 
has made a similar record of expansion and profit, providing safe serv- 
ice without subsidy to the growing demand of the people for low-cost 
transportation by air. 


47965—54——_5 4 
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Today North American Airlines owns outright six four-engi) 
DC-4’s. Two years ago North American Airlines ordered eet the 
Douglas Aircraft Co. two DC-6’s at a total cost of approximately $3 
million. The planes are now on the final assembly line and will be 
delivered this fall. North American’s gross revenues in 1953 were 
excess of $10 million. 

The penalty for free enterprise in aviation: This is a dramatic story 
of success, the sort of success that only free enterprise produces. This 
is the story of courage, of vision and efficiency which has made the 
United States the economic leader of the world. Here in June 1954 
we stand before this committee considering new legislation, yet the 
Civil Aeronautics Board is not within sight of the termination of the 
proceeding which it instituted on September 21, 1951—order serial No, 
[E-5722—to determine “whether there is a need for service in additio 
to and supplemental to services performed by certificated 
riers wii 

The Board was created by Congress to foster and promote thi 
velopment of aviation and it has been spending its time and all its 
imagination in the effort to kill the carriers that have been able to fly 
without subsidy. It was the Board that developed the title “ir reg 
carrier,” probably because of the belief that the word “irregula1 
ideally calculated to spread abroad the superstition of ineffici ie 
rude arrogance, and a deliberate intention to avoid the law. Give a dog 
a bad name is the theory under which they have been kicking us arou 

Inventing regulations after the fact to compel violations for whi 
they would ‘then launch enforcement proceedings to put us out of bus 
ness before our applications for certificates could be acted upon. 
have no choice under the record which is presented in this case b 
to say that the Board is acting with every sign of a deliberate intent 
to liquidate us before the public demand for the kind of service we 
propose to perform can be satisfied. 

In the Transcontinental Coach Type Service case, the Board assert- 
ed that it was “fully aware of the imports ince of developing the a 
passenger market through lower fares.” The Board had before it the 
evidence that almost “half a million passengers had been carried three- 
quarters of a billion passenger-miles in 1950 by the noncertificated 
low-fare coach pioneers, This was new business generated by the new 
lines. In the face of this the Board chose to ignore the plain demon- 
stration that the public convenience and necessity had been served | 
the applicants and calmly declared that some of the trunk lines h: ‘ 
begun to provide coach service “at fares only alignily above those 
charged by the irregular carriers”—Docket No. 3397 et al., page 10. 

Thus the Board gave notice of its intention to ‘rive the noncertifi- 
cated carriers, the pioneers of air coach service, out of the business 
they had foreseen and developed. This intention included the transfer 
of this new business to the certificated lines. 

A particularly shocking illustration of the purpose of the Board to 
liquidate noncertificated carriers is found in the story of air transpor- 
tation on the vital triangle Seattle to Anchorage and Fairbanks, 
Alaska. At the end of the war, were developed some 13 small enter- 
prises, operating 2 and 8 cargo planes each, carrying passengers and 
fresh foods to Alaska. 

This was a route on which the scheduled, subsidized lines had 
attempted to provide service but had abandoned the effort because 


iT} 
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they had always lost money. This was a route they shunned becau 

it was unprofitable when served by the luxury, high-fare operation. 
But these small independents with low coach fares and low overhead 
made a vast success of it. 

In one year they carried 19,000 passengers and over 9 million pounds 
of freight, at very low cost, so that eggs and vegetables were abundant 
and cheap in Alaska, but they were guilty of the great crime of not 

being grandfather, of being only small enterprises and of being 
allowed by the Civil Aeronautics Board to fly only irregularly. The; y 

onque red the difficulties of terrain, the difficulties of weather, and the 
obstacles created for them by the Board in direct violation of the intent 
of Congress that air transportation service should be encouraged and 
developed. 

In the face of the protests of the Government of Alaska, of the De- 
partment of the Interior and the Senate Small Business Committee, 

he Civil Aeronautics Board proclaimed that these small companies 
ae be eliminated because of their alleged violation of economic 
regulations which were intended to keep them small and unsuecess- 
ful. Today not one of these 13 pioneer independents survives. They 
were put out of business by the Board under the war cry that free 
enterprise In aviation delenda est. 

The execution of the pioneer means nts was accompanied by 
the grant of certificates with subsidy to Pacific Northern Airlines 
and Alaska Airlines authorizing them to engage in air transporta- 
tion between Seattle and Portland, respectively, and Alaska. The in- 
dependents asked for permission to carry the mail without charge as 
well as to operate without subsidy but the CAB with its false notion 
of how to foster and develop an air transportation industry adequate 
to meet the public demand preferred to endow the two certificated 
carriers with a $3 million subsidy. 

Congress did not treat existing lines that way when the Civil Aero- 
napties Act of 1938 was passed. It did not adopt a hostile policy to- 
ward old lines which had been flying without certificates, since cer- 
tificates were not required before 1938. 

On the contrary, in providing that certificates should be issued in 
the future, the Congress added a savings clause which is popularly 
known in the industry as the grandfather clause by which existing 
air carriers were permitted to continue to fly until the new author- 
ity had time to pass upon their applications. Ever since, however, 
the Board has locked the door against newcomers and has endeavored 
so far as possible to reserve to the grandfathers the entire air space 
above the continent. The Board has resisted the development of air 
cargo as well as air coach in pursuit of its consistent policy of special 
privilege for the grandfathers. 

Now the policy of the Board has been fortified by the recommenda- 
tions of the President’s Air Coordinating Committee if they were 
correctly interpreted by Under Secretary Murray. He advocated be- 
fore this committee a policy of route modifications for the benefit of 
certificated carriers through the merger of such lines, and the findings 
of convenience and necessity for new applicants only after consider- 
ing “the merits of authorizing new versus existing carriers to provide 
such services.” 

Of course, there have been dissents from time to time in the rulings 
of the Board. There have been members who have made themselves 
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the spokesmen of the millions of people in the low-income brackets 
who would like to travel by air coach if sufficient facilities were pro 
vided if those carriers who have already demonstrated their ab 
to operate the coach system safely, efficiently, and without subs 
were permitted to receive certificates. 

In the Transcontinental Coach Type Service case, Commissio 
Adams correctly pointed out that there is a vacuum in our present 
transportation system because the demand for coach service is greate: 
than the supply which the majority of the Board and the certific 
carriers are willing to provide. 

In times past the Board has recognized the clearly stated object 
of Congress to promote and develop air transportation. In the 
Freight case (10 C, A. B. 572, 588) the Board asserted posith 
that 


the Civil Aeronautics Act is not designed wholly as a code for the adjustment 
of conflicting private rights through adjudication, but expresses the desir: 
Congress, through administrative control, to encourage and guide the dev: 
ment of a dynamic industry vitally related to the national interest. 

The decision of the Board in this case was approved by the U1 

States Court of Appeals for the District of Columbia Circuit on Se) 
tember 2 27,1951, in rejecting the effort of the certificated carrier Ame: 
ean A avian to overthrow the decision of the Board : 

Obviously development, promotion, and encouragement are matters of f 
sight, not products of unblended hindsight. In the second place, the regu 
function, certainly insofar as it includes permissive certificates, is a forw 
looking function as any examination of regulatory measures easily de! 
strates. 

Favoritism, bias, and prejudice of the CAB: The North America 
group, the humble beginnings of which I have already related, is nov 
an applicant for certificates of convenience and necessity to provide 
coach service in three cases in the New York-Chicago case, the Deny 
Service case and the New York-Miami case. It is also involved 
an enforcement case. 

We have petitioned the Board to consider whatever charges of 
violation of regulation or of law it has brought against us in the ce1 
tificate application cases. We have said that, since a certificate of 
convenience and necessity is issued after a hearing in which the Board 
has to determine that the applicant is fit, willing, and able to serve, 
all of the alleged violations could be handled in the same proceeding 
in which we undertake to demonstrate the public demand for the 
service. 

The Board has chosen, however, to deny our request. It has insisted 
upon repeated trial of the enforcement case while the applications for 
certificates to serve the public demand are conveniently pushed aside. 
Thus is the crucial function of the Board imposed upon it by act of 
Congress, lightly pushed aside while the Board proceeds with a pro- 
gram, the objective of which we can believe is nothing less than the 
liqnidation of a successful pioneer enterprise. 

It is conservatively estimated that we shall have been forced to 
expend at least a quarter of a million dollars in these cases. It is 
not an inexpensive operation for the Board either. What could be 
accomplished in 1 proceeding is divided into 2. Thus the work of 
the staff is increased and the Board does not hesitate to tell Co: 
gress when seeking appropriations that it needs more employees. 
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Compare the attitude of the Board toward the noncertificated 
pioneers with the attitude it has displayed to one of the large cer- 
tificated carriers. On January 21, of this year, American Airlines, 
Inc., filed an application for a “temporary exemption” by which it 
would be permitted immediately to inaugurate and conduct air trans- 
portation operations on a nonstop basis between New York or Wash- 
ington and Mexico City. On January 21, 1954, the exemption was 
granted. 

Between the rising and setting of the sun that day, yes, in just a 
few hours of that day, this exemption was granted. The Board did 
make a slight concession to procedural rules. It insisted that an ap- 
plication should be filed. 

Commissioner Lee in his dissent calls our attention to the fact that 
the proposal was first brought to the attention of the Board at noon 
on Jumumey 20. <A letter from American Airlines presented the pe- 
tition with “a request for secrecy.” The Board did refuse the peti- 
tion for secrecy but instructed the examiner to send the matter back 
for refiling. 

Then followed an amazing example of speed with which the Board 
can extend its consideration to a certificated carrier. American’s 
application was filed with the CAB at 8:52 a. m., January 21, 1954, 
8 minutes before 9. At 9 on the morning of January 21 the Board 
convened, the exemption was approved 3 to 2 and the matter was 
adjourned at 9: 40 a. m. 

Let me read a single sentence from each of the dissenting opinions. 
Commissioner Adams put it thus: 

I cannot subscribe to such precipitant action, cut across all procedural rules 
of this Board, when it gives no consideration to the existing rights of other 
American carriers in the contest for a New York City-Mexico City route. 

Commissioner Lee summarized it thus: 


I must vigorously object to the unprecedented and drastic action of the ma- 
jority which disregards the legal requirements of the Civil Aeronautics Act, 
the President of the United States, and denies other air carriers due process 
of law—all for the purpose of protecting the monopoly of American Airlines 
to Mexico. 

Mr. Chairman, is this the manner in which the Congress of the 
United States desires to have the work of the Civil Aeronautics Board 
conducted? Is this the way the Congress of the United States wants 
to have the public interest served? Is this the way to preserve a free 
economy in the United States? Is it the way by which favored ap- 
plicants may be granted valuable rights without notice or hearing 
while suecessful and unsubsidized pioneers who have extended the 
boundaries of air traffic, who have promoted and developed air trans- 
portation and opened the air lanes to people who cannot afford to 
pay the high rates the subsidized certificated carriers have been 
charging? 

Later I shall undertake to discuss in greater detail the hostile atti- 
tude of the Board toward the North American group and to all ambi- 
tious citizens who have desired with their own money and their own 
energy to promote transportation by air. 

I should like to now discuss the deep constitutional issues and the 
grave dangers which are involved in the delegation by Congress of the 
lawmaking power. When the Civil Aeronautics Act was passed, it 
was not the intent of Congress to build any monopoly or to select a 
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favored few to conduct air transportation. It was the stated purpose 
as I shall show to encourage and not to restrict the development of air 
transportation. 

The Members of Congress wanted an air system that would serve al] 
of the people of the United States. To this end it undertook to subsi- 
dize the development not only by airmail pay but also by cooperating 
with the communities of the country to build airports equipped with 
facilities to make flying safe and efficient. The only thought Congress 
had of the grandfathers, 16 years ago was to protect them from being 
denied the right to fly before they could apply for a certificate. 

The history of the intervening years has shown how the will of Co. 
gress can be overridden by bureaucratic power. 

How the legislative power is drifting away from Congress: I an 
sure it is unnecessary to remark to this committee that during the last 
60 or 70 years the growth of interstate and foreign commerce as com 
pared with intrastate commerce has brought about the steady creation 
of new Federal boards and commissions. As the radius of business in- 
creased, the Federal bureaus grew, both in number and in power. 

This growth took place year by year, regardless of the political color 
of succeeding administrations. One of the results was the appearanc 
of an utterly new branch of law practice, namely, administrative law. 
This was found to be a profitable field of practice by lawyers who made 
themselves acquainted with the intricate rules and regulations Cor 
gress authorized the new bureaus to write. 

One of the most important problems of this era is how Congress ca: 
continue to be the source of legislation while it continues to delegate to 
the Federal boards and commissions broad and unlimited discretio 
over the economic life of the people. Once it was thought sufficient for 
Congress to establish these standards within which this discretion 
could be exercised but it is becoming more and more diflicult steadily 
to define the standards. 

It is impossible, I grant, for Congress in this era of complexities 
economic life and concentration of business management to legislate 
with respect’ to all of the details for which provision must be mac 
under modern conditions. Some delegation of legislative power is 
unavoidable, but when Congress vests bureaus with broad discreti: 
to write and enforce rules and regulations, the inevitable end result is 
the surrender by representatives of the people of a vast portion of the 
legislative responsibility which belongs to Congress alone. 

Congress saw the executive power steadily increasing and finally 
recognized that what was happening was a transfer of legislative 
power to the executive branch of government. The gravity of the prob 
lem was realized and Congress passed the Administrative Procedure 
Act of 1946, the purpose of which was to deprive the bureaus of the 
power they had assumed to be law maker, law enforcer, judge and jury, 
all at the same time through the writing and enforcement of rules and 
regulations. 

Congress had passed laws stating in general terms the objective to 
be served but in the same laws it became the custom to grant to the 
executive and to quasi-judicial boards and, commissions a discretion 
for which there were frequently only the vaguest guides to limit the 
regulation writers. It was to prevent what was deemed to be an abuse 
of this power that the Adniinistrative Procedure Act was passed. 
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Administrative agencies were required to hold hearings before 
issuing regulations that would hinder trade and circumscribe the free- 
dom of the people. This is precisely what has happened under the 
Civil Aeronautics Board. Our defense in the enforcement proceed- 
ing has been that the economic regulations we are accused of having 
violated were not issued in accordance with this act, that they were, 
in effect, ex post facto laws designed to liquidate a successful, wnsub- 
sidized air transportation system before it could prove either before 
the Board or before the Congress that it was entitled to a certificate 
of convenience and necessity. 

I shall undertake, before I have finished, to show that the fault 
here so far as we are concerned is not the result of anything we have 
done, but is a result of the manner in which the intent of Congress 
is overridden by the CAB. 

What is done by one bureau can be done by another. Temptation 
of the executive agencies to take into its hands more and more 
power when Congress has written a blank check is difficult to resist 
and Members of Congress are so overwhelmed with a multiplicity 
of duties that it is impossible for them ordinarily to take the time 
necessary to reveal the extent to which the Congress is losing the leg- 
islative power. 

If you were to ask the librarian of the Senate to send down to this 
committee room the volumes in which the Executive orders of the 
President alone are printed, you would be appalled by their number 
and their bulk. 

More than 10,000 such orders have already been issued. They grow 
in number year by year. They cover increasingly diverse subjects. 
The regulations which are written, to make them effective, take up 
more than a score of volumes. More space is required to print them 
than to print the United States Code itself. 

The day may not be far distant when this Congress will awaken to 
the fact that it has delegated away to the executive branch of the 
Government the lawmaking power with which it was vested by arti- 
cle I of the Federal Constitution. 

There has been no change in the Constitution in this respect, but a 
major part of modern administrative law is written in the bureaus 
without any of the safeguards that surround the drafting of a law in 
Congress. Before any bill may even be considered by the Congress, it 
first must be introduced by its sponsor and printed for the informa- 
tion of all Members and of the public. Unless in a rare case of emer- 
gency either House should feel it necessary to act immediately, the 
bill must be sent to a committee where it is subjected to analysis by 
the members of the committee and by the public. Indeed, it is seldom 
that any measure of importance affecting the public interest is con- 
sidered without a public hearing. 

The legislative reorganization sought to broaden the scope of public 
hearings so that Congress would legislate in a crystal ball for all 
people to see. The ideal was that public laws should be publicly 
enacted. So insistent has Congress been upon this principle of public 
knowledge that even minor bills cannot be enacted when the calendar 
is called if a single Member objects. 

The pressures on Congress are so great, however, that we must 
acknowledge that these safeguards are being eroded away. Attend- 
ance by Members upon the floor of each House is made difficult by 
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the meetings of committees and attendance upon committee meetings 
is made difficult by the meetings of other committees so that in an 
increasing degree Members are forced to rely upon the judgment of 
their colleagues in the examination of bills. 

Even with this loosening of procedure, forced by the expansion and 
concentration of the economic life of the Nation, lawmaking is stil] 
surrounded by many more safeguards to protect the public than js 
the writing of Executive orders and bureau regulations. Until the 
passage of the Administrative Procedure Act, all rules and regula- 
tions were written behind closed doors, without any requirement of 
being first printed for public information. It was not until the 
passage of the Administrative Procedure Act that the bureaus were 
required to give notice that regulations were being proposed. 

Executive orders are still written behind closed doors of the execu- 
tive offices, without public notice or public audience. The constitution- 
ally elected makers of the law have no share in the writing of 
Executive orders for, with respect to rules and regulations, that 
responsibility they have assigned away. 

So we have come to the time when much of the public business js 
conducted in secret and the public at large is not aware of the rules 
and regulations that must be obeyed until after they have been 
promulgated. 

This is the condition which this committee faces now in the consid- 
eration of the McCarran bill. The Senator who played a prominent 
part in the original legislation proposes a general revision of the Civil 
Aeronautics Act. The Chairman of the President’s Air Coordinating 
Committee, Under Secretary of Commerce for Transportation, Robert 
B. Murray, Jr., and the Chairman of the Civil Aeronautics Board, 
former Senator Chan Gurney, reject the proposal practically in toto. 
Senator Gurney in effect endorses the Civil Aeronautics Act as it 
stands and believes that minor changes from time to time will be 
adequate, 

Under Secretary Murray, in presenting the report of the Presi- 
dent’s Air Coordinating Committee, uses general language to advocate 
a policy of merger and consolidation by which a new air map of the 
United States is to be drawn and the industry so consolidated and 
controlled that the door would be permanently shut to all investors 
who might desire to enter. Under a universally favored policy of 
terminating air subsidies, he would establish monopoly and ban the 
possibility of free entry into the aviation field. What other interpre- 
tation can be placed upon the language used by Mr. Murray in pre- 
senting the report to this body of May 27 last? 

Describing the program which is recommended for the future of 
air transportation, he says that— 
it calls for the establishment at this time of definite schedules for the orderly 
reduction and eventual elimination, of subsidy support for domestic carriers 
now receiving such aid. It also calls for prompt action, by industry and Gov- 
ernment, to effect route modifications, mergers, and other adjustments required 
to strengthen the industry, and give it the fullest possible opportunity for 
meeting a reasonable schedule for subsidy withdrawal. 

In this connection, the report points out the necessity for avoiding uneco- 
nomical duplication of service and for giving particular attention to this matter 
ia the consideration of new route applications. 

Mr. Chairman, consider the implications of this statement. How 
many cities are to be denied service when industry and Government 
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get together to recarve the aviation map of the United States? The 
conference may be in the closed room of the Civil Aeronautics Board. 
li may be in the office of the Under Secretary of Commerce. It may 
be in any one of the great conference rooms with which the public 
buildings are provided, rooms which have no galleries for the public 
and even no tables for the press. 

How many congressional districts will find the service they now 
enjoy or hope to enjoy eliminated if these modifications and mergers 
ure to be carried on without the active supervision of the Congress ? 

How many struggling little feeder lines, which are now helping 
to build up unpopulated areas and to develop natural resources the 
Nation needs, will be faced with the alternative of going out of bus- 
iness or yielding to the suggestion of “industry and Government” 
te accept some route modification or enter some merger worked out 
in secret. without any of the safeguards thrown about the making of 
a law? The phrase, “industry and Government” of course, means the 
managers of the big truck lines, their spokesmen in the Air Transport 
Association, and appointive officials in Government who do not owe 
their jobs to the ballots of the people. 

It is the inevitable tendency of bureaus to lose sight of the need 
and desires of the people and communities and to give more weight 
to the arguments by which the advocates of concentrated business 
rationalize the purposes and programs which they develop for their 
own organizations. 

Witness the fact that in the 16 years since the Civil Aeronautics 
Act was passed, the Board has not by order commanded any addi 
tional service by any line to any area or to any community. It has 
considered this and it has considered that. It has ordered studies of 
reduced rates on certificated carriers and studies on the role of the 
so-called irregular carriers but it has done nothing. It is so much 
easier to allow the representatives of a grandfather carrier like Ameri- 
can Airlines to walk into the Board and in 8 minutes, without public 
hearing, rule, or regulation, obtain an exemption worth how much, 
nobody can tell. 

Competition and free entry is the goal of Congress: Instances could 
be multiplied to show how the bureaus by regulation can do what. Con- 
gress would never think of doing. Every member can cull them from 
his own experience. It is not necessary for me, therefore, to amplify 
what I have already said with respect to the danger that now exists, 
that the air transport industry may be frozen to a narrow pattern by 
action of the Board on the recommendations of the Air Coordinating 
Committee. 

Before you give consideration to the suggestions of the Air Coordi- 
nating Committee as presented by Under Secretary Murray, to foster 
consolidation and merger, it is desirable to refer to the Civil Aero- 
nautics Act of 1938 to show that when it was passed Congress was giv- 
ing thought to fostering the development of air transportation through 
competition and free enterprise. The lengthy debate which preceded 
the adoption of the act provides ample testimony of the concern on 
the part of Congress for the protection of free entry. 

It is only necessary to skip through the pages of this law as it now 
stands to know that the Congress that passed it was concerned with 
the development of air transportation for all the people, all the 
States, and all the communities of the Nation. In the declaration of 
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policy, Congress set down certain principles to guide the Civil Aero- 
nautics Board. 

The Circuit Court of Appeals for the District of Columbia, referring 
to this declaration of policy, affirmed that it was an integral part of 
the law. Of course, it is an integral part of the law. The chief power 
and duty of Congress is to fix policy, particularly with respect to trade 
and commerce. 

The Sherman Act of 1890 prohibiting unlawful combinations in 
restraint of trade has frequently been criticized and suggestions for 
modifying it have, from time to time, been made but no serious bill 
has ever been proposed to repeal it. It is instinctive in Americans to 
seek to keep the doors of opportunity open. Even when a business js 
impressed with a public interest that makes it desirable for Congress 
to enact provisions to safeguard that public interest, it is seldom that 
a proposal is made to restrain trade and commerce in such a manner 
as to deny opportunity for freedom of entry into the business. 

Congress knows well enough that no wise man would ever at- 
tempt to establish boundaries for the exercise of the skill, the ingenuity, 
and the ability of the people. This was exactly the point of view with 
which Congress approached the enactment of the Civil Aeronautics 
Act of 1938. In the declaration of policy it directed the Civil Aero- 
nautics Board whenever it undertook to consider what was in the 
public interest or in accordance with public convenience and necessity, 
not to forget that the encouragement and development of an air trans- 
portation “system adapted “to the present and future needs” of the 
commerce of the United States, of the postal service, and of the Na- 
tional Defense was in the mind of Congress. It directed that air trans- 
portation should be regulated in such a manner as to assure the high- 
est degree of safety and sound economic conditions in such transpor- 
tation as well as to improve the relations between and coordinate trans- 
portation by air carriers. It called for adequate economical and efli- 
cient service “at reasonable charges, without unjust discriminations, 
undue preferences or advantages, « or unfair or destructive competitive 
practices.” 

Then showing that there was no intention to establish monopolies, 
Congress declared for ‘ ‘competition to the extent necessary to insure 
the sound development of the air transportation system it had in 
mind.” In other words, the purpose of the legislative power was to 
foster a transportation system in the spirit of American adherence 
to the principles of a free economy. 

Provision was made in section 301 for the development of civil 
aeronautics in air commerce through the establishment of civil air- 
ways, landing areas, and other air navigation facilities. Detailed 
provisions were made with respect to civil airways and facilities, 
meteorological service, a survey of the need for the construction of 
airports, the collection and dissemination of information and devel- 

opment planning, all for the purpose of fostering the creation of an 
air transport system that would serve all the people and not be the 
private domain of the grandfather carriers who were then engaged in 
air transportation. The subsidy system was established to promote 
this all-inclusive program. 

No one can doubt the intent of Congress after having read these 
sections even if they had not been completely supported by the debate 
before passage. There were some witnesses, notably the general coun- 
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sel of the Post Office Department, who warned against the danger of 
monopoly. 

Like Amelia Earhart, the famous pioneer aviatrix, who testified at 
the hearings, he felt that the industry was too new to warrant the 
issuance of certificates of convenience and necessity. He pointed out 
that it was almost 100 years after the railroads had begun operations 
before such control was applied to them. Miss Earhart said there 
was no comparison between the railroads and the airlines and indi- 
cated that time should be taken before the law should be so drafted 
as to put tight Government controls on the industry which would tend 
to banish competition. 

As I have already pointed out, Congress itself took care of these 
doubts by writing into the declaration of policy its belief that the 
public interest required such competition as would assure the sound 
development of air transportation. The provisions of title IV of the 
act dealing with air carrier economic regulations does not, I think, 
contain a single word to intimate that Congress ever had the slightest 
belief that the day would speedily come when the new Civil Aero- 
nautics Authority would interpret the law as if it believed that Con- 
gress had divided the industry into two classes, namely, grandfather 
airlines which would be granted certificates and irregular carriers 
which would operate without certificates but subject to the imposi- 
tion of rules and regulations the certain etfect of which would be to 
destroy their economic basis as competitors. 

Where in the Civil Aeronautics Act of 1938 can there be found any 
—— subsection, sentence, or phrase to support the language used 
by the Board in the Transcontinental Coach Type Service case when 
it described the purpose of its study of the large irregular carriers? 

Proudly the Board said that it had instituted a proceeding—Order 
Serial No. E-5722, adopted September 21, 1951—in which one of the 
issues is Whether there is a need for service— 
in addition to and supplemental to services performed by certificated carriers, 
and if so, the frequency and degree of irregularity of the service which would 
be best adapted to meet such need. 

This can only be interpreted to mean that it was the belief of the 
Board that the certificated carrier had a special and preferred posi- 
tion and that other lines were condemned forever to be irregulars. 

Section 401 (a) makes no such division. It provides that no air 
carrier at all shall engage in any air transportation unless a certifi- 
cate has been issued. It contains a special savings clause to protect 
the equities of then existing lines but says nothing about irregularity 
or irregular lines, 

Section 401 (b) provides for the manner and form of making ap- 
plication for a certificate; section 401 (c) provides for public notice 
and public hearing and speedy action; section 401 (d) recognizes the 
possibility that an application may be made for a temporary certifi- 
cate. Nothing is said here about irregular applicants or irregular 
carriers or exceptions. Section 401 (e) deals with existing carriers 
but contains nothing to indicate that they mw have any exclusive 

right to the use of airspace. Section 40i (f) deals with the terms 
and conditions of certificates but nowhere in that section is there 
anything to indicate this distinction between certificated and irregu- 
lar carriers which has been built up by the Board in its effort to pro- 
tect the original airlines from competition by new applicants. 





846 REVISION OF CIVIL AERONAUTICS ACT 


To be sure the certificate must specify “the service to be rendered.” 
It is to contain “such reasonable terms, conditions, and limitations as 
the public interest may require.” Surely it cannot be contended that 
there is anything unreasonable or required by the public interest in 
prohibiting a carrier from flying as often as the public convenience 
and necessity may make necessary. 

In fact, this section contains a specific prohibition of writing any 
term, condition, or limitation into a certificate which will “restrict 
the right of an air carrier to add to or change schedules.” Since there 
is nothing in the law to indicate that Congress had in mind any 
classification of carriers as irregular, and this is proven by the lan- 
guage of section 401 (a) then it follows from the language of section 
401 (f) that Congress did not have in contemplation any such regu- 
lation as those under which the Board assumes the right of driving 
out of the airspace any carrier because it flies too frequently or too 
regularly though in every other respect it is safe, efficient, and meets 
the public demand. 

The doctrine that the Board, in the guise of imposing economi 
regulations, may refuse to grant a certificate to a carrier that is fit, 
able, and willing and allow it to operate under an exemptio1 
has been built up by a false interpretation of section 416. This sectio 
deals with the power of the Board— 
from time to time to establish such just and reasonable classifications or groups 
of air carriers for the purposes of this title as the nature of the services per 
formed by such air carriers require, and such just and reasonable rules, and 
regulations, pursuant to and consisten with the provisions of this title to be 
observed by each such class or group as the Board finds necessary in the public 
interest. 

The second provisions authorize the Board to exempt “any air car- 
rier or class of air carriers” from the provisions of title 1V or the 
rules and regulations thereunder if it finds that the enforcement of th 
law or of the regulations “would be an undue burden on such ai 
carriér or class of air carriers * * *.” 

It will be observed that this section limits authority of the Board 
to granting exemptions to air carriers and section 401 (a) provides 
explicitly that no air carrier shall engage in any air transportation 
without a certificate. There is clearly no right in the Board to deny a 
certificate to any carrier engaged in air transportation if it is fit, will- 
ing, and able and a public convenience and necessity exists. Its only 
power is to determine what the terms and conditions of a certificate 
shall be. 

We have been asking for years for a certificate of convenience and 
necessity limited to air transportation for passengers by coach. The 
Board has denied us not because we have not been successful, not be- 
cause we have violated any safety regulation, not because there is not 
a demand, but solely because it has refused to perform the duty the 
Congress imposed upon it because it wants no competition from any 
new entry into air transportation against the original grandfather 
carriers. 

That, Mr. Chairman, is the explanation of this whole fight from 
beginning to the end against irregular carriers. That is why Con- 
gressman Wickersham was able to say upon the floor of the House 
on March 8 this year that half of the total economic enforcement 
budget of the Civil Aeronautics Board was being expended in pro- 
ceedings against the North American group. 
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I must here make an acknowledgement of the fact as testified to by 
Under Secretary Murray on May 27 last that the Civil Aeronautics 
Board did not participate in the Air Coordinating Committee’s recom- 
mendations on nonscheduled lines or on the air cargo problem. He 
was asked specifically by Senator Smathers “Did the representative 
from the C/ B join in this unanimous report ?” 

Mr. Murray replied: 

The CAB excused itself from consideration of the papers on nonscheduled 
airlines and on the cargo airline by reason that there are cases pending before 
the Board and they did not obviously have any ability to make a determination 
on that at this particular time in their judicial responsibility. 

These recommendations must therefore be regarded as not being 
within the meaning of the statement by the President issued from 
the White House on May 26, by Mr. James C. Hagerty, press secretary 
to the President and accompanying the Coordinating Committee's 
report. Although the statement of the President asserts that it “re- 
flects this administration’s central objective in this field—to strengthen 
American aviation.” 

The report of the Civil Aeronautics Board is accepted by the Presi- 
dent only as a guide in the future consideration of the problem and 
“in making appropriate recommendations to Congress.” Therefore 
the contents of the Civil Aeronautics Act report with respect to non- 
scheduled airlines have not yet attained the dignity of a recommenda- 
tion by the President of the United States. This whole question there- 
fore is still open for the independent consideration of the Congress. 

It. will be for this committee to recommend now whether it has the 
intention of protecting the original grandfather clauses from competi- 
tion by new air carriers under the “pattern of controlled entry” recom- 
mended in the CAA report. If by controlled entry is meant that where 
the public convenience and necessity is shown new carriers who are fit 
and able will be permitted to enter then we are talking about the act 
as originally written. If, however, by controlled entry it is meant to 
approve the restrictive policies heretofore followed by the Board, then 
this committee is being asked to endorse a policy of protecting the cer- 
tificated carriers and liquidating the noncertificated carriers no mat- 
ter how great the demand for their service is nor how safely and efli- 
ciently they have been performing without Government subsidy. 

Now that it is proposed to abolish subsidies for the lines which are 
operating saetbkay no reason any longer remains for the Civil Aero- 
nautics Board to recognize air coach services as a class, as permitted 
by existing law, and granting them certificates of convenience and 
necessity to continue to supply the service they pioneered and carried 
out so eficiontly. It cansiét ie reasonably believed that it would be the 
policy of the Government either in the executive or the legislative 

ranch to order the execution of a successful air carrier in order to 
transfer its specially developed traffic to the grandfather line. 

The equities of the latter were recognized and protected when the 
Civil Aeronautics Act of 1938 was passed. The equities of the North 
American group should likewise be protected now. 

The act, as written, with a few minor imperfections, stands as a 
good law, a good plan. The sins, errors and omissions which have 
marked its history are the result of failure to adhere to the act of 1938 
and its intentions. The Civil Aeronautics Board has failed to admin- 
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ister the will of Congress as expressed in the act. It has failed by bot! 
sins of omission and sins of commission. 

Therefore, Mr. Chairman, I submit that we require no new or basic 
changes in the act in order to free the air and properly foster civ] 
aviation, without bias and without favor. What we need to do is to 
return to the straight and narrow path of the law as written and in. 
tended by the Congress. We need to change the manner of adminis. 
tering the act, and this we can do now that it is proposed to eliminate 
subsidies. 

Now, if there is no new legislation required, why do we appear here? 

First, we should like to be strongly on record opposing radics! 
changes in the act which are brought to you in the guise of “perfect 
ing” legislation, but which will inevitably hamper free enterprise 

Second, what are the recourses available when an act of Congress 
suffers the fate the Civil Aeronautics Act has met at the hands of its 
administrators. Does Congress merely set up areas of Government 
power, which then become autonomous and a law unto themselves wit] 
out any curbs, restraints and restrictions ? 

Presumably it does not. 

There exists the usual devices to checkrein a runaway bureau. There 
are the pursestrings which can be tightened through appropriation 
cutoffs. There could be a more careful examination of the economic 
philosophy of the candidates for the bureau when they appear for 
confirmation, with a light to their understanding of the act. All of 
these are indirect devices. 

I would suggest that the committee establish a joint watchdoe con 
mittee, similar to the Atomic Energy Special Committee, similar to 
the Joint Committee on Internal Revenue and the like. This com- 
mittee, drawn from the members of the Interstate and Foreign Com- 
merce Committees of both Houses would serve as a continuous board 
of review, holding final authority on such vital matters as the elimi- 
nation of a carrier, or the denial of a certificate of convenience and 
necessity. 

It is the tradition of our society that every man shall ultimately 
have the right to appeal a death sentence to the people through thie 
sovereign. Ina State, it is to the governor, in the Federal area, it is 
to the President. In the case where an airline is sentenced to death 
by the Board, the power to destroy comes from the Congress, and it 's 
in the public interest, as well as in the interest of fairness to the indi- 
vidual enterpriser, that there be the right of ultimate appeal to 
Congress. | 

And we cannot deny or ignore the fact that just as fatal as the death 
sentence is the refusal to hear a petition for a certificate or the in- 
proper denial of such a certificate. I am not proposing that the 
Congress enter the administrative, judicial field. I am proposing that 
Congress pay some slight heed and attention to the manner in which 
it has delegated too long and too far, is being exercised. Let Congress 
protect the use of its legislative power by the agents to which it en- 
trusts it. . 

Because, Mr. Chairman, if there have been any knowing and _will- 
ful violations of the Civil Aeronautics Act, it has not been by North 
American and other independent carriers. The knowing and willful 
violator is he who without the action of Congress ventures to change 
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by bureaucratic fiat a law intended to preserve a free economy in the 
air into a refuge for monopoly. 

[ deeply feel that this meeting of this committee studying the 
McCarran bill is a forum in which the deepest issues confronting the 
free world m: Ly well be brought into focus. 

It requires no argument to tell any Member of Congress that the 
Government of the United States was founded primarily to preserve 
a free economy and to establish free government. 

In the world in which we live there is a widespread totalitarian 
mevement to destroy free government and to establish Communist 
tyranny. 

There is also, in spite of all the protestations of men in public life 
and men in business life, a strong movement toward the establishment 
of concentrated controls over business. 

These concentrated controls m;: Ly be exercised either by pr ivate man 
agement or they may be exere ised by Government bureaus. In what- 
ever way they are exercised they do not re present the concept of free 
enterpr ise whie h the F ounding Fathers of the United States had in 
mind, 

I want to discuss the question before you today from the point of 
view of the existing law, from the point of view of the recommenda 
tions of the President’s Air Coordinating Committee and from the 
point of view of the activities of the Board, but first I want to te a 
you the dramatic story of the North American Airlines group whi 
I have the honor to represent here as a member of the board of ‘i 
rectors and as their attorney, and then I want to discuss briefly the 
manner in which Congress has been delegating away its power to 
legislate over the economic life of the people to beards. and com 
missions. 

Mr. Stanley Weiss, who is the treasurer of the North American 
group, was an aviator in World War II. He flew American mili 
tary planes over the hump in the Asiatic theater, in which we may 
be again calling upon American fliers to direct American planes. 

Mr. Fise her and. the president, who has been before this committee 
on numerous occasions and before the Senate Small Business Com 
mittee, was also a veteran of World War II. He was an officer on a 
PTA boat. 

Both of these men contributed a substantial portion of their lives to 
the defense of their country. When the war was ended, they came to 
gether with the savings which they had been able to hold after the 
war, amounting to $300, and they had a million-dollar idea. ‘The mil 
lion-dollar idea they hs ad was that millions of people in the United 
States were ready to fly at low-cost fares, if low-cost aircoach service 
could be provided. 

So, they took their $300 and their idea to the RFC and to the War 
Assets Cor poration—the Government of the United States was out 
of the war; we were entering peace; we all thought the troubles of 
international conflict were behind us—and, to enable these veterans 
to do in peacetime what they had been doing in wartime, the RFC 
supported them with a loan to purchase planes from the War Assets 
Corporation. 

I want to get the exact figures of those planes which were purchased. 

They brought two DC-3 aircraft from the War Assets Administra- 
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tion and started in low-cost transportation by aircoach on a transcon- 
tinental basis at the beginning of 1946. 

Nobody was complaining then about their aircoach service. 

Nobody was complaining then that they were skimming the cream, 

Nobody in the Civil Aeronautics Board or in any committee of Con. 
gress was condemning them for attempting to use the skills they had 
devoted to the defense of the United States in order to provide low- 
fare aircoach transportation. 

In 3 years, because their million-dollar idea was justified by the 
public demand for this transportation they had expanded and in 1948 
their line was the largest noncertificated passenger service in the air- 
coach operation. They owned 3 DC-3’s and 1 C46. These planes 
they owned free and clear. They had paid off the debt to the RFC. 
The planes belonged to them. 

Why was this done? Because people were demanding their service, 
and they were doing it at a time when the certificated carriers were 
declining to offer any such low-cost service to the people of the United 
States. 

As a matter of fact, the certificated lines actually didn’t believe that 
aircoach service could be successfully carried on. 

The certificated lines were supported by subsidy. The Government 
of the United States was paying them millions of dollars. 

What about the entrepreneurs of the new aircoach service? Were 
they getting any subsidy? 

Notatall. Nota penny. 

They flew without subsidy. They flew efficiently. They flew 
safely. They flew profitably. 

They paid off the money they had borrowed. They owned their 
equipment, free and clear. 

They were demonstrating to the Civil Aeronautics Board that a 
great, new market existed for the development of air transportation 
and this market was generated among the people who couldn’t afford 
to pay the fares that the subsidized lines were charging. 

Well, I might put it this way : That when the aircoach unsubsidized 
lines, with their low fares, had demonstrated there was some cream 
in the market, then the subsidized line came in to skim it. 

I repudiate the charge that has been made against us that we were 
skimming the cream. 

We created the market because we had men who had the vision to 
see that the market was there and that luxury-line air transportation 
was not sufficient to serve the demands of the people of the United 
States. 

So, now, this line, this group, stands before you today as the 11th 
Jargest air-transportation service in the country. Aircoach traffic 1s 
provided. 

The Civil Aeronautics Act was passed in 1938. I had the honor at 
that time to be a Member of the Senate. I had previously been First 
Assistant Postmaster General for less than a year. 

I was acquainted with the effort that the Government had made 
to establish air transportation for the people. 

The Post Office Department established air transportation to carry 
the mail. 

When Otto Prager was the Second Assistant Postmaster General 
way back yonder in the administration of Woodrow Wilson, just after 
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World War I, he took veterans, veteran fliers, from that war to fly 
the Government planes; but, because it was not the policy of the Gov- 
ernment to have the Government in this business, steps were taken to 
invite private fliers and private companies and private capital into 
the field. It was done, and a great, new industry began to form. 

In 1938, after the cancellation of the or iginal contracts, a cancella- 
tion that was brought about because of the fact that certain airlines 
were invited to sit in a room and themselves draw the air map of the 
United States and parcel it out among themselves, Congress under- 
took to pass the Civil Aeronautics Act and to create an opportunity 
for a free economy. 

Now, before I develop that phase of the situation more, I should 
like to call your attention to this grave danger which confronts free 
government arising out of the delegation of legislative power to 
bureaus and commissions. 

We have, since the beginning of the establishment of the Interstate 
Commerce Commission more than 70 years ago, had a steady policy, 
no matter what administration was in power, Democratic or Repub- 
lican, to create new bureaus and new commissions to exercise the del- 
egated power of Congress. 

If you go up to the Senate Library and ask the librarian to hand 

vou the bound volumes issued by the President of the United States 
during the last few years, you will find that more than 10,000 such 
Executive orders have been issued. 

If you ask them to send down to you the volumes containing the 
rules and regulations issued by the various commissions, rules, and 
regulations which have the force and effect of law, you will find that 
it takes more volumes to reprint those rules and regulations than it 
does to print the United States Code itself. 

The lawmaking power is drifting into the hands of appointed offi- 
cials who meet behind closed doors and draw their orders and regu- 
lations in secret. 

Compare the situation with respect to a bill. 

Here is this bill of Senator McCarran. 

Senator McCarran was in Congress at the time the 1938 act was 
passed. Indeed, he played a major part in preparing that bill and 
pushing it through the Congress. He is entitled to a great deal of 
credit for what was done at that time; but when that bill was enacted 
opinion was expressed by many of the witnesses, notably Carl Crow 
ley, Chief Counsel of the Post Office Department, and Amelia Ear- 
hart, the famous pioneer woman aviatrix who lost her life in the Pa- 
cifie Ocean proving that the ocean could be spanned, “Now, don’t 
get the airlines mixed up with public utilities. They are not public 
utilities; and if you apply the rule of controlled entry, if you lay 
down the order of certificates of convenience and necessity before 
anybody can act, there would be a danger of creating monopoly.” 

The Congress was desirous of avoiding any such danger and, so, 
wrote in the act what the C ongress regarded as protective safeguards 
against monopoly. 

Not only that, but with respect to this concentration of lawmaking 
power in the hands of the bureaus and commissions, in the guise of 
writing rules and regulations, Congress, aware of the effect that 
would result, drew «nd enacted the Administrative Procedure Act of 
1946. 


47965— 54——55 
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I was a member of the Committee on the Judiciary at that time. 
It was a completely nonpartisan demand, from the business circles of 
the land, from the free enterprise circles of the land, that somet)ine 
should be done by Congress to take away from the boards and the 
commissions the power that they were assuming under the delegated 
power of Congress to be the lawmaker, the law enforcer, the judge and 
the jury. 

So, in that act it was provided that before regulations could he 
printed, could be made eMactive, could be promulgated and hay 
binding force upon the economy, there should be notice and hearings. 

Now, whenever any member of this committee meets any person, 
whoever he may be, walking through the lobbies of the Capitol o: 
the Senate Office Building saying that the North American group 
seeks to avoid the responsibilities of a certificate of convenience and 
necessity, I say to you that there is absolutely no basis for that charge. 
Over and over again they have filed their applications for certificates 
of convenience and necessity, and I think a little examination of one 
of the decisions of the Civil Aeronautics Board will demonstrate very 
speedily the truth of what I say. ; 

I am holding in my hand a decision of the Civil Aeronautics Board. 
This was decided on November 7, 1951. It is the Transcontinental 
Coach Type Service case. 

The outfit that I represent was one of the applicants in that case 
for a certificate of convenience and necessity. 

We made our argument upon the ground that transportation by air 
should not be reserved for the luxury liners flying at luxury fares. 

We showed that the unscheduled, so-called irregular carriers, a name 
which was given to us upon the theory that the best thing to do with 
somebody you want to put out of business is to give him a bad name, 
like a dog—give a dog a bad name and you can exclude him from the 
streets of the town—we showed that 400,000 passengers had been car- 
ried by these nonscheduled lines, that they had been carried three- 
quarters of a billion miles without calling upon the taxpayers of the 
United States to contribute a dollar to it, and our argument was: 
“There is your evidence of the public demand, the public necessity. 
Are you going to deprive the public of this service?” 

Well, let me read the first few lines—and this is from page 2 of the 
decision— 

The question whether the public interest will be served by the further develop- 
ment and extension of low-fare air transportation may be disposed of without 


extended discussion. 
We believe that the applicants are right in emphasizing the importance of this 


question to the national interest. 
In the opinion of this Board, progressively lower fares must be considered a 
major objective and natural incident of any new transportation development. 


Listen to these words of the CAB: 


Unless air transportation can be brought within the reach of the many people 
of limited means, it will not be able to fulfill its obligations to the American people. 
Indeed, there could be no justification for a national policy which has poured 
millions of dollars of the people’s money into the building of a vast air trans- 
portation system if that system were to be permanently restricted to persons of 
means and denied to the masses of the people. 


T have no doubt when the officers of the nonscheduled lines got that 
far in reading the decision, that they didn’t begin at the end of the deci- 





REVISION OF CIVIL AERONAUTICS ACT 


sion; they were confident that they were going to get a certificate of 
convenience and necessity, but didthey? Not at all. 

What did the Board do ¢ 

It proceeded to discuss the business in general terms, and on page 3 
announced : 

The Board has been fully aware of the importance of developing the air pas- 
senger market through lower fares and, even in the face of rising price levels of 
the past 3 years, has taken affirmative steps toward that end. 

That was a declaration in November 7, 1951, and a patron of the air 
transport system of the United States will wonder what the Board 
has been actually doing about that in the years that have tr: anspired 
since this announcement was made, but what the Board had in mind 
was clearly illustrated by some langu: age which appears a little furthe: 
onintheopinion, This is from page 16: 

The Board has recently instituted a proceeding (Order Serial No. E-5722, 
adopted September 21, 1951), in which one of the issues is whether there is a 
need for service in addition to and supplemental to services performed by certifi- 
cated carriers and, if so, the frequency and degree of irregularity of the service 
which would be best adapted to meet such end. 

So, on September 21 they started this study. It has not yet been 
finished. It has been postponed and delayed, but great haste has been 
adopted to push the enforcement proceedings against the North Ameri- 

can Lines. 

What were they really thinking about when they talked about the 
need of low fares for the traffic which could not pay the charges made 
by the subsidized lines ? 

This is what they meant, and here they stated it on page 10. 

Remember, we had made application to be given a certificate of 
convenience and necessity to fly as aircoach fliers. 

We didn’t want any other business. We didn’t want any subsidy. 
We didn’t want to carry cargo. We didn’t want to run sleeper planes. 
We didn’t want to run luxur y planes. We were willing to leave those 
to the grandfathers who were still on the bottle of Government sub- 
sidy. 

We had no subsidy. We never were on the milk bottle of Uncle Sam. 

We wanted to confine ourselves to coach transportation alone. 

Now, listen to this: 

The assumption that such a classification could either legally or practically 
be established with any assurance that it could be maintained ignores the re 
alities of air transport development. Already three transcontinental air car- 
riers have been operating aircoach services— 
these were certificated carriers, you see— 


at fares only slightly above those charged by the irregular air carriers, and 
there are sound reasons for believing that there will be a further expansion of 
this type of service by these certificated carriers. 

So, there, in their own words, you have the policy of the Civil 
Aeronautics Board: 

We'll drive the unsubsidized carriers out of the air and we'll give this business 
that they discovered, the low-fare aircoach business, to certificated, subsidized 


carriers who are now going in the business with fares only slightly larger than 
those charged by the unsubsidized flyers. 


Now, what is the meaning of this? 
I say the Board started a study of the position of the irregular 
carriers. Yes; they tell us about it. They haven't finished it, but they 
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want to put the irregular carriers, as they call them, out of business, 
I prefer to call them nonsubsidized carriers. 

We pioneered the policy which the President’s Coordinating Com- 
mittee has suggested, namely, the elimination of subsidies; but the Air 
Coordinating Committee has not said, “Cut it off tomorrow.” No: 
not at all. It says— 


, 


Let’s adopt a policy of a gradual elimination of these subsidies at some time in 
the future. 

Back in September 1951 the Board began to study the problem of 
the irregulars and hasn’t finished it yet, but I say to you, Mr. Chair- 
man, and to the members of this committee, if we were to have any one 
of the certificates of convenience and necessity which we are asking, 
and spending thousands, hundreds of thousands, of dollars to get, the 
subsidy would be immediately cut off on our certificated lines and you 
wouldn’t have any problem about that at all. 

Oh, compare, Mr. Chairman, the hindrances and the delays with 
which we are confronted with the speed which is accorded to the pre- 
ferred, certificated, subsidized carriers. 

I have been reading to you from a decision of November 7, 1951. 
Now, let me read to you from a decision of the 21st day of January 
1954, Docket No. 6510, Order No. E-8055, entitled “In the Matter of an 
Exemption”—would you think that a certificated carrier would want 
an exemption ?—“Pursuant to Section 416-B of the Civil Aeronautics 
Act of 1938 Authorizing American Airlines, Inc., To Conduct Non- 
stop Operations Between New York, N. Y., and Mexico City, Mexico.” 

The story of this application, Mr. Chairman, and members of the 
committee, is a short but a very sweet story for the subsidized, certifi- 
cated carriers, or one of them. 

On the 20th of January, as will be set forth in this document, an 
emissary of American Air Lines approached the Chairman of the 
Board, Senator Chan Gurney, with a letter marked “Confidential” 
containing an application for the immediate granting in secrecy, with- 
out a hearing; of an exemption to allow the line to fly nonstop from 
New York or Washington to Mexico City. 

What was the purpose of this application ? 

It was to conceal from other lines capable of making that trip that 
the application was being made. 

It was to conceal the fact that a right, a very valuable right, was 
sought to be extended behind closed doors, just as the Executive orders 
and the rules and regulations which have the force and effect of law, 
are written behind closed doors and not in the public eye. 

Every bill and resolution that is introduced in the Senate or the 
House must first be printed. It must first be made available to every 
Member of both Houses. Unless an emergency case, it must go toa 
committee; and the committee will hold hearings unless there is some 
great emergency in which the public knowledge is very great. 

So far as Congress goes, writing the law of the land, it operates in a 
goldfish bowl. 

How do the law writers of the executive bureaus operate? Behind 
a silken curtain, through which only the favored may go, as the emis- 
sary of American Airlines went on this morning to get immediate 
action by an exemption. 
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Well, I will give the Board credit for this: It decided immediately, 
on the 20th of January, that it would not grant the exemption without 
, formal application having been filed in the regular order. 

So, the Chairman, according to the record—it is all written here— 
said to the representative of the American Airlines: 

Now, take these papers back and go to your lawyer and delete anything that 
you may regard as confidential, that you don’t want the public to know, and 
file an application. 

What happened ? 

That application was filed on the morning of January 21, 1954, 
at 8:52 a. m., 8 minutes before 9 o’clock, the hour at which the Civil 
Aeronatics Board goes to work, 

Th Board was called at 9 o’clock. It sat for 8 minutes, and at exactly 
9:08 it confirmed the application of the American Airlines for an 
exemption. 

Let me read these facts so that you will know that I am not exag- 
gerating. I am reading now from the dissenting opinion, from a note 
to the dissenting opinion written by Commissioner Lee. Here is the 
note: 

The proposal for this new service first came to my attention in the Board meet- 
ing at noon on January 20, when the Chairman presented American’s position 
with a covering letter, which requested confidential treatment. 

At a special meeting yesterday afternoon the Board denied American’s request 
for secrecy and instructed the examiner to return the petitions to the carrier 
and advise American’s attorney to delete any portions of the application which 
the carrier wished to keep confidential and to refile the application. 

The Chairman then announced that such application would be taken up at 
the Board meeting the following morning. 

The carrier’s application was filed with the Board at 8:52 a. m., January 21, 
1954. The Board convened 8 minutes later and approved American’s request for 
exemption by a vote of 3 to 2 and adjourned at 9; 40 a. m. 


Who is going to say that there is no such thing as preferential treat- 
ment of certificated carriers in the Civil Aeronautics Board ? 

Compare this 8-minute ruling with that great runner from England 
who has just run a mile in 4 minutes. He could have covered almost 
2 miles in the time it took the Board to grant an exemption to the 
American Airlines. 

Is that the way the Congress of the United States wants its dele- 
gated business to be carried on? 

I don’t think so. 

Let me read the first sentence of Commissioner Lee’s dissent: 

I must vigorously object to the unprecedented and drastic action of the ma- 
jority, which disregards the legal requirements of the Civil Aeronautics Act, 
circumvents the President of the United States and denies other air carriers due 


process of law, all for the purpose of protecting the monopoly of American Air- 
lines to Mexico. 


[t certainly requires no added words to classify that sort of abuse 
of the power that Congress has granted to the CAB. 
Now let me read the dissenting opinion of Commissioner Adams: 


_ This dissent will indicate that this member voted against the procedural ac- 
tion taken by the majority in granting this exemption to the American Airlines 
to operate nonstop service from New York to Mexico City. 

The national interest, of course, is as dear to one member as another, but it 
Seems far-fetched at best to assume that the operation of a nonstop flight by Air 
France to Mexico City three times weekly as opposed to a one-stop daily flight 
by American Airlines is a dire and immediate threat to the national interest. 
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Especially do I believe the majority’s action in voting the exemption is jj). 
advised whereas here the vote was taken within an unreasonably short time 
from the filing of the application for exemption by the carrier. 

I cannot subscribe to such precipitant action, cutting across all procedura 
rules of the Board, when it gives no consideration to the existing rights of other 
American carriers in the contest for a New York City-Mexico City route. 

As I read this opinion, it seems to me that Commissioner Adams 
wrote these two paragraphs immediately because Commissioner Lee, in 
his opinion, stated he didn’t have time to write his opinion and it was 
filed later in order that he might set out the details. 

Now, compare this treatment of American Airlines. I refer to it as 
subsidized line. 

I know that it is customary now to say that these big carriers are 
flying at cost, but I observe and I have testified before the House _ 
Office Committee that they get more airmail pay than they do for : 
freight or for similar cargo. 

Uncle Sam still continues to pay more to these certificated, subsi- 
dized lines for the transportation of the mail, although the mail is 
delivered at the airport and taken away from the airport and they 
have to go running around the town to get the freight that they want 
to transport. 

Now, here is a memorandum that was prepared by the accounting 
and rates division. I shall get a copy of this memorandum and file 
it with you, but what was under consideration—I merely now wish to 
read 1 or 2 paragraphs—was the way the so-called irregular car- 
riers should be handled : 


The staff had agreed to the desirability of finding means of bringing this phase 
of air transportation under more positive control within the near future. 

Observe that statement of Mr. Goodkind. 

The Board was wondering how to bring the carriers which they made 
irregular—not we: we wanted the certificate; we wanted schedules— 
under control; and, so, Mr. Goodkind, who is the head of the bureau, 
or one of the bureaus there, made this recommendation : 

It is believed this could be effected by keying the duration of their authority, 
that is, the authority of the “irregulars,” that is, letters of registration, to Board 
action on either (1) the carrier’s pending certificate applications under 401 or 
(2) their pending applications for special exemption under 416. 

Now, bear in mind we had to follow both rules. If the American 
Airlines on January 21, 1954, could apply for an exemption, the great 
American Airlines, the giant of the skies, why couldn’t this free enter- 
prise apply when it was fighting the regulations of the Board which it 
firmly believed were being written to put it out of business ? 


* * * or (2) their pending applications for special exemption under 416, de- 
pending on which procedure was adopted— 


says Mr. Goodkind. 


The appropriate application could be required to be filed within specified 
time limits. 

Either procedure has the advantage of affording a means of ultimately termi- 
nating the operations of this group of carriers, 


He was asked to lay down a design for the execution of the nonsub- 
sidized, successful aircoach air services. 
Skipping a little bit: 


It is conceded there are certain limited and special services which can be con- 
ducted by large aircraft on a truly nonscheduled irregular basis. They are the 
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true fixed-base operations, such as conducted by Paul Manz in carrying movie 
crews to and from their location. It is believed unwise, however, to keep the 
door open to such few operators and thus provide entry for a host of unde- 
sirables. 

A reason in favor of either proposal is that it should not lay the Board 
open to criticism of stamping, out without due process, these carriers which 
have been permitted to come into being. 

Let me read that sentence once again. I would like to impress it 
upon the mind and heart of every member of this committee and of 
every Member of Congress. 

This is what Goodkind told the Board: 

A second reason in favor of either proposal is that it should not lay the Board 
open to criticism of stamping out, without due process, these carriers which they 
have permitted to come into being. 

I want to emphasize that sentence because it tells the whole story 
of what the Board has been trying to do to this North American group. 
It has been trying to find hidden and complex methods of putting us 
out of business, though we fly without subsidy. 

Senator Monroney. May I ask the Senator one question there to 
identify a document ? 

The CuatrMan. If he 

Senator Monroney. Is this document a public record filed in the 
case or is it an interoffice memo ? 

Mr. O’Manonery. I am glad the Senator asked that question. It is 
a secret document of the Board. 

Senator Monroney. It is not classified ? 

Mr. O’Manoney. And I can’t disclose at the moment from whom I 
received it. 

Senator Monroney. It is not a classified document ? 

Mr. O’Manoney. It was brought to the Senate Small Business Com- 
mittee file. That is where I got it. 

Senator Monronry. May I ask this one other question: Has the 
authenticity of it ever been challenged by the CAB or the CAA? 

Mr. O’Manonry. No. I think it was admitted by Mr. Ryan when 
he testified before the Small Business Committee. 

Is that right ? 

Mr. Rosensiatr. Yes. 

Mr. O’Manoney. There is no doubt about it. 

Mr. Rosensiarr. It is Board policy. 

Mr. O’Manonery. It was an outline of the policy to be followed 
against the irregular carriers. 

Now, I want to say to this group that there isn’t a single phase of 
our operations that we have not disclosed completely to the Board. 

The Board has written regulations after we entered business by 
their permission, as Goodkind says, economic regulations, if you will 
grant the use of that word in such connection, the intent and purpose 
of which was to put us out of business because it was known that we 
couldn’t operate profitably and that we couldn’t serve the public that 
we were serving. 

Here were the people asking for transportation, putting their low 
fares upon the counter, buying their tickets and flying the planes, and 
the Civil Aeronautics Administration, only a few months ago, in a 
written letter to us, stated specifically that they had no complaint 
whatever about the safety of our operation, and yet the propaganda 
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goes out by word of mouth that we are unsafe, that we use outworn 
equipment, and all of that. 

Quite the contrary, Mr. Chairman. We use some of the best equip- 
ment that is available, and we have new planes on order, fully financed, 
in order to permit us to continue to serve the public convenience and 
necessity ; but in the guise of due process of law, while we have pen . 
ing an application for a certificate of necessity in the New York-C} 

cago case, in the Denver City case, in the New “York-Miami case, 2 the 
Tulsa service, the Board rushes the procedure to bring us to the block 
and put our head down there so that the ax may be w rielded to put us 
out of business and open the door to the grandfathers who get exemp- 
tions in 8 minutes before the Board. 

That is the situation. 

Why, Mr. Chairman, bearing in mind the cost of handling an appli 

vation for a certificate of necessity, bearing the cost of presenting the 
case, which we confidently have, to the Board, last year more than 
$200,000 was spent and we can lay down before the Board or before 
a committee the complete accounting of that expenditure. 

We have no air transport association to carry on propaganda for us. 

Well, here was this law enforcement proceeding, initiated by the 
Board; here were our applications for certificates of convenience and 
necessity, a willingness to adhere to every reasonable rule of ag s]- 
bility that the Board could lay down under the law, but they hurry 
us through to the enforcement proceedings. From California to the 
court of appeals across the country they take us, spending our unsub- 
sidized money, none of it coming from Uncle Sam, coming only from 
the pockets of the people who were demanding our service ; and, so, it 
was clear that we were being hastened to the execution block. 

So, we filed with the Board an application to the Board to merge 
the proceedings. We said, “Take up all the case you have against 
us in this application which we have filed for a certificate of con- 
venience and necessity. Not only do that, but we will offer, upon the 
decision of the Board, upon the facts, whether it is for us or against us, 
we will surrender our letters of registration and get out of business.” 

That was our proposal. We made it. Why? Were we taking a 
chance? Not at all; not before any reasonable board or committee 
that was willing to take the blinders off and view the facts as they are, 
because we knew we had the facts to show that the people in the low er- 
income brackets are anxious to travel by air and will travel by air if 
only the Civil Aeronautics Board will permit them to have the 
facilities. 

There are not enough facilities now, and if they execute us they will 
be doing exactly what they did in the Alaska case. 

Think of that Alaska triangle. There was Portland and Seattle 
and Anchorage. Oh, there were a couple of certificated lines up there. 
There were some irregular lines up there. There were 13 up there. 
They were doing good | business. 

To make the “long story short, they were carrying food and _pas- 
sengers which Alaska needed at low-fare rates into that great Terri- 
tory, people who wanted to begin life there and who were able to pay 
the low fares that we charged. 

What did the Board do? It killed all 13 of these carriers and then 
issued 2 certificates, 1 from Portland and 1 from Seattle, to 2 of the 
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certificated lines, granted them the complete charge, and Alaska today 
is suffering as a result of it. 

This was an action that was taken against the terms, in my judg- 
ment, of the Civil Aeronautics Act, but certainly against the will of 
the Department of the Interior which had jurisdiction over Alaska 
and against the protest, the vigorous protest, of the Governor of 
Alaska, who wanted more avenues of communication into the Terri- 
tory in order to build up its transportation and to develop its resources. 

[t is unbelievable, Mr. Chairman, what these lines have done. 

Now, the Board rejected this application for merger. We weren't 
surprised. They wanted it separate because they wanted the order 
of revocation against North American lines issued before the decision 
on the application of convenience and necessity is made. 

So, we filed an application for reconsideration. I will read just a 
little part of it: 


Insofar as the Board has rejected the proposed settlement because the re- 
spondents have not offered to adjust the scope or regularity of their operations 
or the mode of conducting them, the Board is, in fact, taking the position that 
respondents, pending determination of the validity of the Board’s regulations, 
which regulations respondents have always maintained would make it impossible 
for them to operate, either economically or with the same standards of safety 
as a scheduled operator, must in fact comply with regulations which may be 
invalid. 

In addition, it is taking the position they must comply with regulations under 
which economic operations with the highest standards of maintenance and 
safety cannot be conducted. 


Now, just in order that the members of this committee may be ac- 
quainted with some of the evidence that was presented on this question, 
I want to read this portion of evidence and the cross-examination of 
some of the Board’s witnesses, and I am reading now from our petition 
for a rehearing: 


Already in the pending hearing the Board’s investigators, who are probably 
more familiar with nonscheduled operations than any other persons acquainted 
with such operations, have specifically stated with respect to certain of the regu- 
lations that they do not know of any purpose which these regulations serve in 
the interest of any member of the public. 


There is an investigator speaking of the regulations. 


The chief of the Board’s investigating staff, with respect to the Board’s regu- 
lations requiring that tickets of nonscheduled carriers show the address of the 
carrier, testified as follows: 

“Question. Can you tell me, as an investigator, what purpose would be served 
by having the address of the carrier on the ticket that wouldn’t be just as well 
served or better served by having the addresses of each of the local offices of the 
carrier’s agent on there? 

“Answer. I don’t know. 

“Question. Do you know of any purpose that is served so far as any member 
of the public is concerned by having the address of the passenger on the ticket? 

“Answer. I don’t know. 

“Question. Do you know of any purpose that is served so far as the publie is 
concerned by having the address of the carrier? 

“Answer. I don’t know.” 


ie is taken from the record of the proceeding. Then our statement 
said : 


All of this testimony was received over objections by the complainant's at- 
torney; testimony of other investigators the same. See, for example transcript 
342. 

“Question. In investigating the respondents in this case, did you find that the 
practices they follow with respect to tickets, the matter of addresses, both of 
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carriers and of passengers, the matter of when payment is made, the matter of 
the issuance of exchange orders and the issuance of tickets in return for these— 
did you find that those things injured or harmed any members of the public? 

“Answer of the investigator of the Board: I don’t know. 

“Question by Mr. Maclay. You don’t know whether it harmed any member 
of the public? 

“Answer. No, sir; I don’t.” 

I could spend the whole day here going over these regulations. We 
call them ex post facto laws, because they are part of the lawmaking 
power of the Congress of the United States. They are regulations 
issued by the Board under their claimed authority of delegated power 
from the Congress of the United States, but we say that they have 
been issued without regard to the requirements of the Administrative 
Procedure Act, which the Congress enacted for the specific purpose of 
preventing boards and commissions from stealing away the power of 
Congress to make laws which the public as a whole were compelled to 
obey. 

The situation which I have presented to you now, Mr. Chairman, 
is that we have always been seeking a certificate of convenience and 
necessity. 

When these veterans started, they took what was giventhem. They 
took their letter of registration and operated under an exemption; but 
as soon as they had proved that the idea with which they entered the 
field was a successful one and that thousands and hundreds of thou- 
sands of people who had never flown in an airplane in their lives were 
ready, anxious, and willing to pay low coach fares, but couldn’t meet 

‘the charge of the subsidized carriers, they sought to lay their cards on 
the table and every single contract that they entered was filed with 
the Board. The Board had complete knowledge of it. 

I was in this room when the counsel of the Air Transport Associa- 
tion, which admits no bad dogs to its membership—no irregulars may 
join that association—displayed before this committee a map which 
was presented in a California case in the courts. 

This was entitled “The North American Combination—Past and 
Present,” as though we were a giant monopoly, and spending Uncle 
Sam’s money and operating to the disadvantage of the public gener- 
ally. ‘The attorney who presented it to this Board knows that that 
was an exhibit in a law case which is now on appeal. I do not believe 
that it is the intention of this committee to accept as conclusive evi- 
dence an exhibit that was filed against us in a law case which we are 
now trying in good faith in the courts. 

The Cuarrman. What is the status of that case now ? 

Mr. O’Manoney. It is on appeal. 

The Cuatrman. In what court? 

Mr. O’Manoney. In the circuit court here. 

Senator Monroney. What does the case deal with ? 

Mr. O’Manoney. It isaname case. North American Aviation chal- 
lenged our right to use North American Airlines and wanted us to 
use another name. 

Senator Monroney. That is all I wanted to know. 

Mr. O’Manoney. I put this down in writing because I want to make 
it clear. Time is running short here. The major charges which have 
been made against North American, either prompted by ignorance or 
in some instances by malice, which have been repeated and cultivated 
and broadcas} in every possible way and manner that the genius of 
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the propagandist can devise, may be listed as follows: That North 
American is unsafe. We have the letter of the Civil Aeronautics Au- 
thority or the Civil Aeronautics Administration saying that our oper- 
ations have not been unsafe. We have had skilled pilots; we have 
skilled maintenance; we have the best equipment that the manufac- 
turing industry can produce. We have the backing of one of the larg- 
est banks in the world, which has carefully gone over our operations 
and our ideas. This bank has backed us in the purchase of the newest 
and the latest planes to be produced, which are now on order. 

Here they say North American is unsafe. North American skims 
the cream. Why, Mr. Chairman, that is an absurd charge. The pos- 
sibilities of the air-coach market were not realized by the certificated 
carriers, or if they did realize it they chose not to undertake it before 
we showed the way without a subsidy. The cream was being thrown 
out the back door by the certificated scheduled lines, because they did 
not want to serve the people with thin pocketbooks. 

North American deliberately avoids getting a certificate because it is 
more profitable to operate as a violator—all profits and no responsi- 
bility. That is absolutely without basis. Here is the record of our 
application for certificates of necessity. Here is the record of what 
we have done. Here is our proof of the existence of the public need 
and the public convenience, and here is the record of our safe and 
eficient operation. 

North American is a willful violator. You cannot call a man a 
willful violator who goes to the highest authority in the land and says. 
give us the responsibility which the law authorizes can be given if 
we prove ourselves to be fit, willing, and able and there is a certificate 
of convenience and necessity. The fact is, we have transported mil 
lions of people without a subsidy, while in the years since the closing 
of World War II Uncle Sam has paid $500 million into the pockets of 
those who are spreading these infamous slanders against us. 

North American uses cheap, old equipment. Do not ask any Civil 
Aeronautics Administrator anything ou that. We use the best, 
and we are building all the time. 

North American will only fly the high-density traffic routes and 
avoids less congested traffic routes. Mr. Chairman, we would fly other 
routes. We would like to do it. We have applications in for permis- 
sicn to do it, and we can do it, and the public wants us to do it. We 
are charged with deliberately confining ourselves. Why, Mr. Chair- 
man, the straitjacket has been put about us by the Civil Aeronautics 
Board, and we are doing our best to break that jacket. We come to 
you and ask for your assistance in taking off the manacles that the 
Civil Aeronautics Board has put upon our hands and on our feet, 
and I undertake to show you that they have no law of Congress to 
support the policy that they are following. 

To say that North American is unsafe is just a complete untruth. 
We have this perfect safety record. We have flown a half a million 
passengers over a billion revenue passenger-miles without fatality. 
May I repeat that statement for the benefit of those who are sitting 
here at the press table. The North American group has a perfect 
safety record. We have flown one-half a million passengers 1 billion 
passenger-miles without a single fatality. 

According to the Civil Aeronautics Board’s own figures the certifi- 
cated lines whose cities are also serviced by North American Air 
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Coach are enjoying the highest prosperity. The people who buy 
a ticket on North American like the fact that they can at last fly, 
Did the Ford car put General Motors out of business or drive it into 
bankruptcy? The management of North American was seeking a 
certificate long before North American was born. As soon as North 
American came into being it started filing an application for a certifi- 
cate of convenience and necessity. It has been filing ever since and 
getting nowhere fast. 

As to how being an irregular can help your business, as alleged, 
mystery. It cost North American over $200,000 last year to defend 
itself against the charges of the Civil Aeronautics Board. 

As to the charge that North American is a willful and knowing 
violator, it is clearly apparent that the economic violations which 
North American is charged with and for which it is now facing revo- 
cation of its operating authority, were devised after North Ameri 
received its operating authority from the Board. In other words, th 
Civil Aeronautics Board’s regulations are a custom-built straitjacket 
designed particularly to strangle North American by uneconomical 
requirements as to frequency and regularity. 

Now let me look for just a minute at the law. It is familiar to the 
members of this committee, but I would like to get it in the record. 

On page 101 of the publication of the Superintendent of Documents, 
the United States Government Printing Office, Washington 25, D. C.., 
where may be had for 55 cents a copy, we have the laws relating to 
Navy and commercial air service and miscellaneous air laws, compiled 
by Elmer A. Lewis. On page 101 of this pamphlet, section 2, it is 
given under the heading “Declaration of Policy”: 


In the exercise and performance of its powers and duties under this act the 
Authority— 


this was after it was changed from “Board”— 

shall consider the following, among other things, as being in the public interest 
and in accordance with the public convenience and necessity. 

Now, what are they ? 


First, the encouragement and development of an air-transportation system 
properly adapted to the present and future needs of foreign and domestic com- 
merce. 

It has been demonstrated, and we have demonstrated it, that it is 
in the public interest and a matter of public convenience and necessity 
to establish air-coach transportation, because if you do not you are 
confining the ether, the air, to those who fly the luxury liners. So 
the encouragement is first. 

Second, the regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of safety in, 
and foster sound economic conditions in such transportation, and to improve the 
relations between, and coordinate transportation by, air carriers. 

We have suceeded in all of these except that there has been no effort 
by the Board to promote any coordination between our efforts and that 
of the certificated, subsidized carriers. 

The third paragraph says: 


The promotion of adequate, economical, and efficient service by air carriers at 
reasonable charges— 


This is Congress speaking— 
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without unjust discrimination— 

No exemptions granted in secret in 8 minutes— 

without undue preference or advantages, or unfair or destructive competitive 
practices. 

Why, Mr. Chairman, the history of North American and its found- 
ers from the day they came back from the war, after the war had ended, 
down to this hour, has been the histor y of a continuous effort—as soon 
as the Board learned that air-coach traffic was a productive traflic—a 
continuous effort to put us out of business. 

Now, what was the fourth provision that Congress outlined in its 
declaration of policy? Listen: 

Competition to the extent necessary to assure the sound development of an 
\ir-transportation system properly adapted to the needs of foreign and domesti 
commerce of the United States. 

What was the complaint of the dissenting members, Adams and 
Lee, when the 8-minute exemption was granted to American Air Lines 
The complaint was that competitors able and willing and capable of 
flying, who desired the same route, were excluded from the possibility 
of being heard. That was supposed to be in execution of the declared 
policy Vv of the C ongress of the United States. 


Then fifth: 


Regulation of air commerce in such manner as best to promote its develop 
ment and safety. 

We have developed it; we are safe; we have added millions of pas- 
senger miles—of business, I should say. We have flown 500,000 


passengers 1 billion miles in those years. Such is the declaration of 
policy. 

Now let me turn to title IV. This appears on page 109 and these are 
allsimple words. ‘This issection 401 (a): 

No air carrier shall engage in any transportation unless there is in force a 
certificate issued by the Authority authorizing such air carrier to engage in 
such transportation. 


That is why we have been asking for a certificate of convenience 
and necessity. We know that Congress intended that certificate 
should be issued. 

The Board claimed that it had the right to issue letters-of registra- 
tion and exemption. We were in no position in those days to question 
what the Board was doing. So we took the exemption, but we never 
ceased to seek a certificate. 

After that clause and after that plain statement there was a proviso. 
I was in the Senate when it was written. It reads: 

Provided, That if an air carrier is engaged in such transportation on the date 
of the enactment of this Act, such air carrier may continue so to engage between 
the same terminal and intermediate points for 120 days after said date, and 
thereafter until such time as the Authority shall pass upon an application for 
a certificate for such transportation, if within said 120 days such air carrier 
files such application as provided herein. 

What was the intention of Congress in providing that? It was a 
savings clause merely—not to put out of business the existing lines. It 
is commonly called the grandfather clause. There was no intention 
in that to limit air transportation to the grandfathers; but that is what 
they are asking. They want to drive out of the air every single success- 
ful competitive operator. If the operator is not succ essful—if it suc- 
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cumbs to the death-dealing economic regulations of the Board, the 
grandfathers are not concerned and they do not send their propa- 
gandists around to spread these charges which I have just listed. — 

Now the next section, 401 (b), provides for the application for 
certificates. It does not say that applications may be received only 
from the grandfathers. The concept of Congress was that applica- 
tions should be received from anybody who wanted to invest money. 

Application for certificate shall be made in writing to the Authority and shall 
be so verified, shall be in such form and contain such information, and shall be 
accompanied by such proof of service upon interested persons as the Authority 
shall by regulation require. 

Section 401 (c) provides for notice of the application. Sections 
(d) (1) and (d) (2) provide for the issuance of the certificate. Sec- 
tion (d) (1) says: 

The Authority shall issue a certificate authorizing the whole or any part of 
the transportation covered by the application if it finds that the applicant is fir, 
willing, and able to perform such transportation properly and to conform to 
the provisions of this Act and the rules and regulations and requirements of the 
Authority hereunder. 

We have repeatedly declared our willingness to comply with the 
rules of the act, and with all lawful rules and regulations issued by 
the Boarc., but we assert and have no hesitation in asserting that an 
economic regulation, the purpose of which is to make it unprofitable 
for a new operator to operate, is flying directly in the face of the dec 
laration of policy laid down by the Congress. 

Section (e) (1) deals with existing air carriers. You may read that 
from beginning to end without finding the slightest indication of a 
desire to grant a preference or a monopoly. Oh, no. Congress took 
precautions against that, by the way. Let me read a page or two here 
to you. 

Section 401 (j). This appears on page 112: 

No certificate shall confer any proprietary, property, or exclusive right in the 
use of any airspace, civil-airway landing area, or air-navigation facility. 

Congress was providing a law to support the expansion of this in- 
dustry and not a law which could be so misconstrued as to grant a 
preference to the lines which were existing in 1938. 

But going back to section 401 (f) it says: 

Each certificate issued under this section shall specify the terminal points and 
intermediate points, if any, and the service to be rendered. 

IT am skipping a little bit: 

Such reasonable terms, conditions and limitations as the public interest mav 
require. 

Now, listen. It says: 


No term, condition or limitation of a certificate shall restrict the right of an 
air carrier to add or to change schedules, equipment, accommodations, and fa- 
cilities before performing the authorized transportation service as the develop- 
ment of the business and the demands of the public shall require. 

The Board cannot under the law do to a certificated carrier what 
it is trying to do tous. I say you can read this law from end to end 
without finding a single word authorizing the Board to establish any- 
thing like the irregulars which it seeks to make the public believe we 
are. Observe all along we are talking about air carriers in every 
paragraph. 





REVISION OF CIVIL AERONAUTICS ACT 


Now I refer back to section 401 (a): 

No air carriers Shall engage in air transportation unless there is in force a 
certificate. * * * 

Senator Monroney. Can I straighten myself out on that? Your 
sition is when they granted you the certificate to fly-—— 

Mr. O’Manoney. They didn’t. They never gave us a certificate 
tofly. They gave usa letter of registration and they gave us an exemp- 
tion; and I haven’t any doubt in my own mind—I will say to you 
frankly—that the exemptions were intended, just as the Air Coordi- 
nating Committee says, to deal with fixed airbase operations. But the 
Board did not consider them so. The Board issued letters of registra- 
tion and exemptions for other purposes. 

Senator Monroney. But you are under, by that registration, the 
safety provisions and the flight conditions of your pilots, the same as 
the 25 airline carriers. 

Mr. O’Manoneyr. We observe every single flight regulation or re- 
quirements that is laid down. 

- Senator Monroney. You are compelled to do so by this Civil Aero- 
nauties Act. 

Mr. O’Manonery. I think so. 

Senator Monroney. And the papers you have compel you to observe 
those regulations. 

Mr. O’Manoney. That is the purpose of it. And we say we have. 
[ just read you the record of 500,000 passengers flown 1 billion pas- 
senger-miles without a single air fatality. 

The Board has authority to modify, suspend or revoke, and full authority to 
punish, any air carrier with a certificate who does not obey the regulations. 

We are very happy to submit ourselves to that section. We have 
stated it over and over again. We have no desire to escape anything. 
But now we come to section 416 (a), and this is under the heading 
“Classification and exemption of carriers. Classification. 416 (a).” 

The Authority may from time to time establish such just and reasonable clas- 
sifications or groups of air carriers for the purpose of this title as the nature 
of services performed by such air carriers shall require. 

Isn’t that a clear indication that the Board has the power to set up a 
specialized aircoach service? Though it resisted for a long, long time 
the application for establishing air-cargo airlines, it finally did. It 
has the power to make classifications. 

And such just and reasonable rules and regulations pursuant to and consistent 
with the provisions of this title to be observed by each such class or group as 
the Authority finds necessary in the public interest. 

We are ready, willing, and able to obey every such regulation, ex- 
empting none. That is to say, every regulation which is just and rea- 
sonable, and issued pursuant to and consistent with the provisions of 
this title. 

I do not want to give the committee the idea that we are willing to 
permit the Board to carry on the wide deviation from the law which 
it has during the past years. Here may I say in all frankness and 
honesty to this committee that I can understand why the Board did 
this thing of using these exemptions. They were paying subsidies and 
they were afraid that if competition were allowed to come in perhaps 
business would be taken away from the subsidized carrier. There- 
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fore they wanted to scrutinize very carefully such applications. I 
may be that was their reason. But that reason no longer exists, be- 
cause the air policy as laid down in the President’s Air Coordinating 
Committee declares that the time has come to eliminate the subsidies, 

I grant you that no fixed date is provided. They are separating 
mail pay from subsidy by calculation. But now when a no-subsidy 
policy is the declared objective of the Government there is no excuse 
under heaven for denying a certificate of convenience and necessity 
to a nonsubsidized applicant which has demonstrated that it can meet 
the convenience and necessity of the public. That is the classification 
subsection. 

Now we come to exemptions. This is section 416 (b) (1): 

The Authority from time to time and to the extent necessary May (except as 
provided in paragraph 2 of this subsection) exempt from the requirements of 
this title or any provision thereof, or any rule, regulation, term, condition, or 
limitation prescribed thereunder, any air carrier or class of air carriers if it finds 
that the enforcement of this title or such provisions, or such rule, regulation, 
term, condition, or limitation, is or would be an undue burden on such air carrier 
or Class of air carriers by reason of the limited extent. 

There, Mr. Chairman, you find the words “air carrier.” As section 
401 (a) specifically says, an air carrier is a carrier with a certificate. 
So exemptions, according to the law, may only be granted to lines 
like American Airlines, Inc., which holds in its pocket the famous 
8-minute exemption. 

The purpose of Congress when it drafted this section was to grant 
certificates of convenience and necessity to all lines that were fit, will 
ing and able. I do not find the exact spot here, and I am taking too 
much time as it is, and also the full text of this is in my written state 
ment. My point, Mr. Chairman, is that the intention of Congress 
when it passed the 1938 act was to promote, develop and expand. 

The Civil Aeronautics Board, through the 16 years, frightened by 
the burden of the great subsidy, has adopted a policy of restraint and 
restriction and prohibition. But the time has now come when sub- 
sidies having been abandoned, we may proceed without let or hin- 
drance, and the applicants whom I have the honor to represent have 
indicated in their applications for certificates of convenience and 
necessity, in their petition for a merger of the law enforcement pro- 
ceedings with the applications for certificates of convenience and neces- 
sity, their willingness to obey every rule and regulation; and, indeed, 
as I said before, to surrender their exemptions in the event that the 
decision goes against us. The equities of the grandfathers were recog- 
nized 16 years ago. I contend that the time has come now to recog- 
nize the equities of these struggling young veterans who came out of 
the World War with a million-dollar idea of aircoach transportation, 
and let them serve under certificates of convenience and necessity, and 
all rules and regulations. 

The act as written with a few minor imperfections stands as a good 
law, a good plan. The sins, errors and omissions which have marked 
its history are the result of failure to adhere to the act of 1938 and its 
intentions. The Civil Aeronautics Board has failed to administer the 
will of Congress as expressed in the act. It has failed by both sins of 
omission and sins of commission. 

Therefore, Mr. Chairman, I submit that we require no new or basic 
changes in the act in order to free the air and properly foster civil 
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aviation, without bias or favor. What we need to do is to return to 
the straight and narrow path of the law as written and intended by 
the Congress. We need to change the manner of administering the act, 
and this we can do now that it is proposed to eliminate subsidies. If 
there is no new legislation required, why do we appear here, you may 
ask? First, we should like to be strongly on record as opposing radical] 
changes in the act which are brought to you in the guise of perfecting 
legislation, but which will inevitably hamper free enterprise. 

The Board has been operating under blinders for 16 years, and now 
the intention is to put the blinders on the Congress, if they can, and 
repeal the free economy provisions which were so carefully written 
into that law. Nobody would attempt to ask for the repeal of the Sher- 
man antitrust law. People criticize it, of course; people would make 
certain changes, of course; but the basic conviction of America is that 
contracts in restraint of trade—and contracts may be written or un- 
written, and they may be understandings—contracts, whether written 
or unwritten, in restraint of trade, intended to keep free America citi- 
zens out of any business that God permits them to undertake, should 
not be permitted. That is the basic doctrine of free America and it 
cannot be changed—even by the propaganda of the spokesmen for the 
certificated subsidized lines. 

What are the recourses available when an act of Congress suffers 
the fate the Civil Aeronautics Act has met at the hands of its ad- 
ministrators? Does Congress merely set up areas of government power 
which then become autonomous and a law unto themselves without any 
curbs, restraints and restrictions? Presumably it does not. There 
exist the usual devices to checkrein a runaway bureau. There are 
the purse strings which can be tightened through appropriation cut- 
offs. There could be a more careful examination of the economic 
philosophy of the candidates for the bureau when they appear for 
confirmation, with a light to their understanding of the act. All of 
these are indirect devices. 

I want to say particularly to the chairman of this committee, be 
fore he was given the honor by the people of Ohio of assuming the 
toga of a Senator, I rose before the Finance Committee of the Senate 
and urged upon that committee that it write into the Reciprocal Trade 
Agreements Act a provision that no reciprocal trade agreements 
should become effective unless they were submitted to Congress at 
least for 60 days. 

The CuarmrMan. We have the same problem in a couple of other 
respects today. 

Mr. O’Manonry. It was defeated by six votes on the floor of the 
Senate. I did that, Mr. Chairman, because with several other Demo- 
cratic Senators, may I say—Senator Adams of Colorado, and I be 
lieve Senator Connally of Texas, and myself, when we went down be- 
fore the anonymous board which had been appointed to gather advice 
in a hearing under the Reciprocal Trade Agreements Act, and we 
found other Members of Congress there arguing before that board 
which had not been elected by the people and which were only ap- 
pointed officials—arguing and asking that board to do the things 
which we had the power to do and which we had the duty to do under 
the Constitution—the three of us picked up our hats and left because 
[ would not put myself—and they felt the same way—in a position of 
asking an appointive board to write the law which the Constitution 
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of the United States had vested in the Senate and House of Repre- 
sentatives. 

Executive orders, rules, and regulations written in secret; public 
laws written in public. 

I would suggest to this committee that it establish a joint watchdog 
committee similar to the Atomic Energy Committee, and similar to 
the Joint Committee on Internal Revenue, and similar to the joint 
committee which the Banking and Currency Committee has had, and 
others of a like nature. This committee, drawn from the members of 
the Interstate and Foreign Commerce Committees of both Houses, 
would serve as a continuous board of review, holding final authority 
on such vital matters as the elimination of a carrier, or the denial] 
of a certificate of convenience and necessity. 

It is the tradition of our society that every man shall ultimately have 
the right to appeal a death sentence to the people through the sover- 
eign. Ina State it is to the Governor; in the Federal area it is to the 
President. In the case where an airline is sentenced to death by the 
Board, the power to destroy comes from the Congress, if it comes 
from any source whatever. The Board, standing alone, has no right 
to put an efficient, capable, nonsubsidized airline, out of business 
merely because it competes with another carrier. Competition is the 
spirit of America. It is the thing that has made us the economic cen- 
ter of the world. Because we have not consented that there should be 
any Government official elected or appointed who would have the 
power to execute a free American citizen without due process of law. 
And we are resisting as being in violation of the Administrative Proce- 
dure Act, these economic regulations which were adopted after the 
event, and we believe merely for the purpose of putting us out of 
business. 

The power to destroy comes from the Congress, and it is in the 
public interest, as well as in the interest of fairness to the individual 
enterpriser, that there be the right of ultimate appeal to Congress. 

We cannot deny or ignore the fact that just as fatal as the death 
sentence is the refusal to hear a petition for a certificate, or the im- 
proper denial of such a certificate. I am not proposing that the Con- 
gress enter the administrative, judicial field. I.am proposing that 
Congress pay some slight heed and attention to the manner in which 
its power, which it has delegated too long and too far, is being exer- 
cised. Let Congress protect the use of its legislative power by the 
agents to which it entrusts it. 

Because, Mr. Chairman, if there has been any knowing and willful 
violation of the Civil Aeronautics Act it has not been by North Ameri- 
can and other independent carriers. The knowing and willful viola- 
tor is he who without the action of Congress ventures to change by 
bureaucratic fiat a law intended to preserve a free economy in the air 
into a refuge for monopoly. 

Mr. Chairman, you have been very kind. I had intended to discuss 
the submission of Under Secretary Murray. I made some references 
to it in the prepared document and I will not burden you now with 
speaking extemporaneously upon that, but I want you to know that I 
am subject to the call of this committee at any time. 

I had intended when this date was scheduled for June 10, to be 
accompanied by Mr. Hardy Maclay, who has been the attorney for this 
group throughout its entire history. I have represented it only s'nce 
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my commission expired on the 3d of January 1953. I wanted him to be 
seated here so that he would be ready out of the vast accumulation of 
his experience to answer any questions that you might ask and which 
perhaps my experience did not cover. But I want to point out that 
Mr Maclay is detained from this hearing only by the fact that he is in 
Seattle, Wash., defending the enforcement case against North Ameri- 
can, and he cannot be here to provide this committee with the informa- 
tion which he has so readily at the end of his tongue. 
Mr. Chairman, I am ready to answer any question that you may 
have. 

The CHatrRMAN. Senator, your presentation has been most compre- 
hensive. Your formal statement will be made a part of the record, as 
well as your testimony. 


(The prepared statement of Mr. O’Mahoney is as follows:) 


STATEMENT OF JOSEPH C. O’MAHONEY REPRESENTING THE NORTH AMERICAN 
AIRLINES GROUP 


There are two great issues presented to this committee, the preservation of free 
enterprise from encroachment by monopoly and the preservation of the law- 
making power of Congress from bureaucratic encroachment. The 
system is based upon these two principles. 
economy and a free government, 

These principles are under attack in this era by two powerful enemies, pri- 
vate monopoly and totalitarian government. Private monopoly pretends to be 
free enterprise when it seeks the favors of government. Totalitarian govern- 
ment pretends to be the champion of the people’s rights even while by deception 
and force it seeks to establish Communist tyranny. 

This committee room may well be the forum in which this issue will be de- 
cided. The pattern for the regulation of air transportation presented by Under 
Secretary Murray of the Department of Commerce would substitute monopoly 
for free enterprise through a system of mergers and control which would per- 
manently close the door against new and independent investment in aviation 
transportation. Under the guise of abolishing Government subsidy and strength- 
ening aviation, it would confirm the policies by which the Civil Aeronautics 
sjoard has, with but few exceptions, been overruling the will of Congress. 

It cannot be denied that it was the intent of Congress when the Civil Aero- 
nauties Act of 1988 was passed to foster and develop a competitive air trans- 
port industry for the benefit of all the people of the United States. Neither can 
it be denied that it has been the overall policy of the Civil Aeronautics Board 
to give priority to established lines and to relegate public convenience and ne- 
cessity to the rear whenever a pioneering new enterprise sought to establish it- 
self in this great new industry that came into existence after World War I. 

I don’t pretend to say that this has been an altogether conscious policy upon 
the part of the Board and I know it is a policy that has never obtained the sup- 
port of Congress. Members of the Senate and the House are so overburdened 
with the problems of our day that they have not been able to give the attention 
to the details of the administration of the Civil Aeronautics Act. Meanwhile 
the members of the Board subjected to daily pressure, frequently handicapped 
by lack of a sufficient staff, and never free from the plausible arguments of the 
grandfather airlines whose equities were recognized when the Civil Aeronautics 
Act was passed, they have tended to give preference to the latter. It was a per- 
fectly natural thing for Board members, daily conscious of the huge sums paid 
in subsidy out of the Public Treasury to be fearful of increasing the draft on 
public funds by granting new certificates. They did not, however, give sufficient 
consideration to the contribution which was being made to the development of 
the air transport industry by pioneer carriers who did not ask and who never 
received a 5-cent piece in Government subsidy, but who were consistently gen- 
erating new business. 

Now, unless the members of this committee carefully examine all the facts 
they will be in danger of being misled into yielding to Board policies which 
have created unwarranted obstacles against the development of new carriers 
who were ready, willing, and able to serve the public convenience and necessity 
without asking any support from the Federal Treasury. 


American 
it is essential to maintain a free 
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I want to discuss this issue from the point of view of the existing law, from 
the point of view of the proposals made by the President’s Air Coordinating Com. 
mittee, and from the point of view of the policies of the Civil Aeronautics Board 
But first I want to tell you the dramatic story of the foundation, the management, 
and the success of the North American Air Lines groups. Then I want to outline 
to you the slow process by which Congress has been surrendering its lawmaking 
power to the executive branch of the Government and to a multiplicity of boards 
and commissions. I want to show you how impossible it will be for the repre 
sentatives of the people to retain the legislative power granted to them by the 
constitutional convention if Congress continues to delegate away the power to 
protect a free economy for the people of the United States by continually giving 
the executive branch discretionary power to write the economic law of our people 
under the guise of authority to make rules and regulations. 


THE DRAMATIC STORY OF THE NORTH AMERICAN GROUP 


Now with respect to North American which I am proud to represent before 
this committee. Notwithstanding all the propaganda and misrepresentation that 
has reached your ears, we stand here not as intruders and flagrant violators 
of the law as we have sometimes been called at least by implication. On the 
contrary, we stand here as American citizens with our own money, without a 
Government subsidy, with applications legitimately pending for certificates of 
convenience and necessity. We have always desired to have such certificates 
We operate under the exemption clause only because that was the only manner 
in which the Civil Aeronautics Board was willing to recognize us when we first 
started. 

James Fishgrund and Stanley D. Weiss were in the military service during 
the war. Weiss flew planes bearing the American military insignia over the 
Himalaya Mountains and through all the danger and stress of the conflict in 
Asia where once again, if current newspapers are carrying accurate reports, 
may be asking other American fliers to risk their lives in defense of liberty 
These two veterans were convinced that millions of people wanted to travel by 
air but simply could not afford to pay the rates charged by the subsidized holders 
of certificates. They had saved $300 out of their war pay but they had a million- 
dollar idea of progress and enterprise. It was an idea that appealed to the Re 
construction Finance Corporation and to the War Assets Administration 
Through the latter, the Government of the United States was desirous of selling 
some of the planes which had been used for purposes of war but were useful as 
instruments of trade and commerce in times of peace. Accordingly, these 2 
veterans, with their $300 savings, their million-dollar idea and the support of 
the Reconstruction Finance Corporation, purchased 2 DC-3 aircraft from the 
War Assets Administration. Then with a letter of registration and an exemption 
issued by the Civil Aeronautics Authority they commenced operating coast-to- 
coast coach transportation by air for people of small resources. They originated 
the $99 transcontinental fare and the $75 Chicago to California fare. They were 
convinced that a new seating arrangement enabling them to carry more people 
than had been the custom of the certificated carriers would make the new low 
fares economically sound. 

Bear in mind there was no such thing as air-coach travel when these veterans 
started with their youth, their savings, and their idea of progress. Their con 
fidence that a real public need existed but was not recognized either by the cer 
tificated carriers or by the Civil Aeronautics authorities was so completely vin- 
dicated that by the end of 1948 their airline was the largest noncertificated pas 
senger service in the air-coach operation. The people wanted to travel by air 
The people wanted the low fare and at the end of 1948 the vision of these two 
veterans had been so emphatically endorsed by the public that they owned 3 
DcC-3 and 1 C—46 aireraft. Thty owned the planes, I say, free and clear. Their 
credit position was excellent and they were not dependent upon airmail pay or 
Government subsidy for a dollar of the revenue that made them successful. They 
were dependent only on the public they were so satisfactorily serving. 

They were not satisfied to operate under release from the responsibilities or 
requirements of a certificate of convenience and necessity. They did not want 
to operate by virtue of an exemption. They had demonstrated that air traffic 
could be carried on without subsidy and with perfect safety by efficient fliers 
who believed in free enterprise and who saw the great potential market for low 
fare operation, so they joined with other noncertificated carriers in filing appli- 
cation for certificates of convenience and necessity. 
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The Civil Aeronautics Board recognized the value of their argument, acknowl- 
edged that fares should be reduced but, believe it or not, refused to issue certifi- 
cates. The opinion of the Board, handed down on November 7, 1951, in the Trans- 
continental Coach Type Service case (Docket No. 3397 et al.) opened with an 
unqualified assertion of the sound principle these pioneers had proclaimed: 
“Unless air transportation can be brought within the reach of the many people 
of limited means,” said the Board, “it will not be able to fulfill its obligation to 
the American people.” Concealing the ax it was about to wield, the Board went 
on: “Indeed, there could be no justification for a national policy which has poured 
millions of dollars of the people’s money into the building up of a vast air trana- 
portation system if that system were to be permanently restricted to persons of 
means and denied to the masses of the people.” 

Who can deny the wisdom of these words? Who can deny the vision which 
acknowledges that the millions of dollars paid in subsidies to the certificated air- 
lines should have provided an air system which should not be “permanently re- 
stricted to persons of means and denied to the masses of the people”? Well, the 
Civil Aeronautics Board denied it in the very same opinion, rationalizing them- 
selves into a declaration that only certificated carriers should be permitted to 
fly coach and that the place of the large irregular carrier would be studied in 
a new proceeding to determine “whether there is a need for service in addition 
to and supplemental to service performed by certificated carriers, and, if so, the 
frequency and degree of irregularity of the service which would be best adapted 
to meet such need” (Docket No. 3397 et al., p. 16). 

How did they reach this conclusion? We find the confused trail of their logic 
in the following gobblydegook from page 10 of the same decision: 

“The assumption that such a classification could either legally or practically be 
established with any assurance that it could be maintained ignores the realities 
of air transport development. Already three transcontinental air carriers have 
heen operating aircoach service at fares only slightly above those charged by 
the irregular air carriers and there are sound reasons for believing that there 
will be a further expansion of this type of service by the certificated carriers. 
Indeed, if the present trend continues—and this Board intends to use its full 
statutory powers to insure that it does continue—the low fare service could in 
time become the standard service on the leading routes of the Nation. In the 
situation which would thus be created any substantive differences between the 
existing carriers and the new services here proposed would have vanished, 
leaving an excess of services of the same type which would be engaged in de- 
structive and unnecessary competition.” 

The pioneers have come in 3 years from their meager savings of $300 and a 
million-dollar idea to a thriving enterprise with 6 DC-3’s and 1 C46 fully 
owned, paying taxes to the Government, wages to the workers, profits to the 
owners, and providing safe service to the public, yet the CAB was blind enough 
to say that the assumption that this could be done “ignores the realities of air 
transport development.” It was the Board, not the applicants, who ignored the 
realities and now this committee and the Congress are being urged to put on 
the same blinders themselves. Ever since 1948, North American Airlines has 
made a similar record of expansion and profit, providing safe service without 
subsidy to the growing demand of the people for low-cost transportation by 
air. Today, North American Airlines owns outright 6 four-engine DC-4’s. Two 
years ago North American Airlines ordered from the Douglas Aircraft Co. 2 
DC-6’s at a total cost of approximately $3 million. These planes are now on the 
final assembly line and will be delivered this fall. North American’s gross 
revenues in 1953 were in excess of $10 million. 


THE PENALTY FOR FREE ENTERPRISE IN AVIATION 


This is a dramatic story of success, the sort of success that only free enterprise 
produces. This is the story of courage, of vision and efficiency which has made 
the United States the economic leader of the world. Here in June 1954 we stand 
before this committee considering new legislation, yet the Civil Aeronautics Board 
is not within sight of the termination of the proceeding which it instituted on 
September 21, 1951 (Order Serial No. E-5722), to determine ‘“‘whether there is a 
need for service in addition to and supplemental to services performed by certif- 
icated carriers * * *” The Board was created by Congress to foster and pro- 
mote the development of aviation and it has been spending its time and all its 
imagination in the effort to kill the carriers that have been able to fly without 
subsidy. It was the Board that developed the title “irregular carrier,” prob- 
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ably because of the belief that the word “irregular” was ideally calculated to 
spread abroad the superstition of inefficiency, rude arrogance, and a deliberate 
intention to avoid the law. Give a dog a bad name is the theory under which 
they have been kicking us around. Inventing regulations after the fact to com- 
pel violations for which they would then launch enforcement proceedings to put 
us out of business before our applications for certificates could be acted upon, 
I have no choice under the record which is presented in this case but to say that 
the Board is acting with every sign of a deliberate intent to liquidate us before 
the public demand for the kind of service we propose to perform can be satis- 
fied. In the Transcontinental Coach Type Service case, the Board asserted that 
it was “fully aware of the importance of developing the air passenger market 
through lower fares.” The Board had before it the evidence that almost “half 
a million passengers had been carried three-quarters of a billion passenger- 
miles in 1950 by the noncertificated low-fare coach pioneers.” This was new 
business generated by the new lines. In the face of this the Board chose to 
ignore the plain demonstration that the public convenience and necessity had 
been served by the applicants and calmly declared that some of the trunklines 
had begun to provide coach service “at fares only slightly above those charged by 
the irregular carriers” (Docket No. 3397 et al., p. 10). Thus the Board gave 
notice of its intention to drive the noncertificated carriers, the pioneers of air 
coach service, out of the business they had foreseen and developed. This inten- 
tion included the transfer of this new business to the certificated lines. 

A particularly shocking illustration of the purpose of the Board to liquidate 
noncertificated carriers who had developed a new business and turned it over to 
certificated carriers is found in the story of air transportation on the vital tri 
angle Seattle to Anchorage and Fairbanks, Alaska. At the end of the war were 
developed some 13 small enterprises, operating 2 and 3 cargo planes each, carry- 
ing passengers and fresh foods to Alaska. 

This was a route on which the scheduled, subsidized lines had attempted to 
provide service but had abandoned the effort because they had always lost 
money. This was a route they shunned because it was unprofitable when served 
by the luxury, high-fare operation. But these small independents with low 
coach fares and low overhead made a vast success of it. In 1 year they carried 
19,000 passengers and over 9 million pounds of freight, at very low cost, so that 
eggs and vegetables were abundant and cheap in Alaska, but they were guilty 
of the great crime of not being grandfather, of being only small enterprises, and 
of being allowed by the Civil Aeronautics Board to fly only irregularly. They 
conquered the difficulties of terrain, the difficulties of weather, and the obstacles 
created for them by the Board in direct violation of the intent of Congress that 
air transportation service should be encouraged and developed. In the face of 
the protests of the government of Alaska, of the Department of the Interior, 
and the Senate Small Business Committee, the Civil Aeronautics Board pro- 
claimed that these small companies must be eliminated because of their alleged 
violation of economic regulations which were intended to keep them small and 
unsuccessful. Today not one of these 13 pioneer independents survives. They 
were put out of business by the Board under the war cry that free enterprise in 
aviation delenda est. 

The execution of the pioneer independents was accompanied by the grant of 
certificates with subsidy to Pacific Northern Airlines and Alaska Airlines, au- 
thorizing them to engage in air transportation between Seattle and Portland, 
respectively, and Alaska. The independents asked for permission to carry the 
mail without charge as well as to operate without subsidy but the CAB with 
its false notion of how to foster and develop an air-transportation industry ade- 
quate to meet the public demand preferred to endow the 2 certificated carriers 
with a $3 million subsidy. 

Congress did not treat existing lines that way when the Civil Aeronautics Act 
of 1938 was passed. It did not adopt a hostile policy toward old lines which had 
been flying without certificates, since certificates were not required before 1958. 
On the contrary, in providing that certificates should be issued in the future, 
the Congress added a savings clause which is popularly known in the industry 
as the grandfather clause by which existing air carriers were permitted to con- 
tinue to fly until the new authority had time to pass upon their applications 
Ever since, however, the Board has locked the door against newcomers and has 
endeavored so far as possible to reserve the grandfathers the entire air space 
above the continent. The Board has resisted the development of air cargo 4s 
well as air coach in pursuit of its consistent policy of special privilege for the 
grandfathers. Now the policy of the Board has been fortified by the recom- 
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mendations of the President’s Air Coordinating Committee if they were cor- 
rectly interpreted by Under Secretary Murray. He advocated before this Com- 
mittee a policy of route modifications for the benefit of certificated carriers 
through the merger of such lines, and the findings of convenience and necessity 
for hew applicants only after considering “the merits of authorizing new versus 
existing carriers to provide such services.” 

Of course, there have been dissents from time to time in the rulings of the 
Board. There have been members who have made themselves the spokesmen 
of the millions of people in the low-income brackets who would like to travel by 
air coach if sufficient facilities were provided if those carriers who have already 
demonstrated their ability to operate the coach system safely, efficiently, and 
without subsidy were permitted to receive certificates. In the Transcontinental 
Coach Type Service case, Commissioner Adams correctly pointed out that there 
is a vacuum in our present transportation system because the demand for coach 
service is greater than the supply which the majority of the Board and the cer- 
tificated carriers are willing to provide. In times past the Board has recognized 
the clearly stated objective of Congress to promote and develop air transporta- 
tion. In the Air Freight case (10 C. A. B. 572, 588) the Board asserted positively 
that “the Civil Aeronautics Act is not designed wholly as a code for the adjust- 
ment of conflicting private rights through adjudication, but expresses the desire 
of Congress, through administrative control, to encourage and guide the develop- 
ment of a dynamic industry vitally related to the national interest.’”’ The deci- 
sion of the Board in this case was approved by the United States Court of Appeals 
for the District of Columbia Circuit on September 27, 1951, in rejecting the effort 
of the certificated carrier American Airlines to overthrow the decision of the 
Board: 

“Obviously development, promotion, and encouragement are matters of fore- 
sight, not products of unblended hindsight. In the second place, the regulatory 
function, certainly insofar as it includes permissive certificates, is a forward 
looking function as any examination of regulatory measures easily demon- 
strates.” 

FAVORITISM, BIAS, AND PREJUDICE OF THE CAB 


The North American group, the humble beginnings of which I have already 
related, is now an applicant for certificates of convenience and necessity to pro- 
vide coach service in three cases: in the New York-Chicago case, the Denver Serv- 
ice case, and the New York-Miami case. It is also involved in an enforcement 
case. We have petitioned the Board to consider whatever charges of violation 
of regulation or of law it has brought against us in the certificate application 
cases. We have said that since a certificate of convenience and necessity is issued 
after a hearing in which the Board has to determine that the applicant is fit, 
willing, and able to serve, all of the alleged violations could be handled in the 
same proceeding in which we undertake to demonstrate the public demand for 
the service. The Board has chosen, however, to deny our request. It has in- 
sisted upon repeated trial of the enforcement case while the applications for cer- 
tificates to serve the public demand are conveniently pushed aside. Thus is the 
crucial function of the Board imposed upon it by act of Congress, lightly pushed 
aside while the Board proceeds with a program, the objective of which we can 
believe is nothing less than the liquidation of a successful pioneer enterprise. It 
is conservatively estimated that we shall have been forced to expend at least a 
quarter of a million dollars in these cases. It is not an inexpensive operation for 
the Board either. What could be accomplished in 1 proceeding is divided into 2. 
Thus the work of the staff is increased and the Board does not hesitate to tell 
Congress when seeking appropriations that it needs more employees. 

Compare the attitude of the Board toward the noncertificated pioneers with 
the attitude it has displayed to one of the large certificated carriers. On Janu- 
ary 21, of this year, American Airlines, Inc., filed an application for a “temporary 
exemption” by which it would be permitted immediately to inaugurate and con- 
duct air-transportation operations on a nonstop basis between New York or 
Washington and Mexico City. On January 21, 1954, the exemption was granted. 
Between the rising and setting of the sun that day, yes, in just a few hours of 
that day, this exemption was granted. The Board did make a slight concession 
to procedural rules. It insisted that an application should be filed. Commis- 
sioner Lee in his dissent calls our attention to the fact that the proposal was 
first brought to the attention of the Board at noon on January 20. A letter from 
American Airlines presented the petition with “a request for secrecy.” The 
Board did refuse the petition for secrecy but instructed the examiner to send the 
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matter back for refiling. Then followed an amazing example of speed with which 
the Board can extend its consideration to a certificated carrier. American's ap.- 
plication was filed with the CAB at 8: 52 a. m., January 21, 1954, 8 minutes before 
9. At 9 on the morning of January 21 the Board convened, the exemption was 
approved 3 to 2, and the matter was adjourned at 9:40 a.m. 

Let me read a single sentence from each of the dissenting opinions. 
missioner Adams put it thus: 

“T cannot subscribe to such precipitant action, cut across all procedural rules 
of this Board, when it gives no consideration to the existing rights of other 
American carriers in the contest for a New York City-Mexico City route.” 

Commissioner Lee summarized it thus: 

“TI must vigorously object to the unprecedented and drastic action of the ma 
jority which disregards the legal requirements of the Civil Aeronautics Act, th 
President of the United States, and denies other air carriers due process of law 
all for the purpose of protecting the monopoly of American Airlines to Mexico.” 

Mr. Chairman, is this the manner in which the Congress of the United States 
desires to have the work of the Civil Aeronautics Board conducted? Is this the 
way the Congress of the United States wants to have the public interest served’ 
Is this the way to preserve a free economy in the United States? Is it the way 
by which favored applicants may be granted valuable rights without notice or 
hearing while successful and unsubsidized pioneers who have extended the 
boundaries of air traffic, who have promoted and developed air transportation 
and opened the airlanes to people who cannot afford to pay the high rates the sub 
sidized certificated carriers have been charging? 

Later I shall undertake to discuss in greater detail the hostile attitude of the 
Board toward the North American group and to all ambitious citizens who hav 
desired with their own money and their own energy to promote transportatior 
by air. I should like now to discuss the deep constitutional issues and the grave 
dangers which are involved in the delegation by Congress of the lawmaking 
power. When the Civil Aeronautics Act was passed, it was not the intent of 
Congress to build any monopoly or to select a favored few to conduct air trans 
portation. It was the stated purpose, as I shall show, to encourage and not to 
restrict the development of air transportation. The Members of Congress wanted 
an air system that would serve all of the people of the United States. To this 
end it undertook to subsidize the development not only by airmail pay but also by 
cooperating with the communities of the country to build airports equipped with 
facilities to make flying safe and efficient. The only thought Congress had of 
the grandfathers, i6 years ago, was to protect them from being denied the right 
to fly before they could apply for a certificate. The history of the intervening 
years has shown how the will of Congress can be overridden by bureaucratic 
power. 


HOW THE LEGISLATIVE POWER IS DRIFTING AWAY FROM CONGRESS 


I am sure it is unnecessary to remark to this committee that during the last 
60 or 70 years the growth of interstate and foreign commerce as compared with 
intrastate commerce has brought about the steady creation of new Federal boards 
and commissions. As the radius of business increased, the Federal bureaus 
grew, both in number and in power. This growth took place year by year, re- 
gardless of the political color of succeeding administrations. One of the results 
was the appearance of an utterly new branch of law practice, namely, administra- 
tive law. This was found to be a profitable field of practice by lawyers who made 
themselves acquainted with the intricate rules and regulations Congress author- 
ized the new bureaus to write. One of the most important problems of this era 
is how Congress can continue to be the source of legislation while it continues 
to delegate to the Federal boards and commissions broad and unlimited discre- 
tion over the economic life of the people. Once it was thought sufficient for 
Congress to establish these standards within which this discretion could be exer- 
cised but it is becoming more and more difficult steadily to define the standards. 

It is impossible, I grant, for Congress in this era of complexities in economic life 
and concentration of business management to legislate with respect to all of the 
details for which provision must be made under modern conditions. Some delega- 
tion of legislative power is unavoidable, but when Congress vests bureaus with 
broad discretion to write and enforce rules and regulations, the inevitable end 
result is the surrender by representatives of the people of a vast portion of the 
legislative responsibility which belongs to Congress alone. 

Congress saw the executive power steadily increasing and finally recognized 
that what was happening was a transfer of legislative power to the executive 
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praneh of Government. The gravity of the problem was realized and Congress 
passed the Administrative Procedure Act of 1946, the purpose of which was to 
deprive the bureaus of the power they had assumed to be lawmaker, law enforcer, 
judge and jury, all at the same time through the writing and enforcement of rules 
‘and regulations. Congress had passed laws stating in general terms the objective 
to be served but in the same laws its became the custom to grant to the executive 
and to quasi-judicial boards and commissions a discretion for which there were 
frequently only the vaguest guides to limit the regulation writers. It was to 
prevent what was deemed to be an abuse of this power that the Administrative 
Procedure Act was passed. Administrative agencies were required to hold hear- 
ings before issuing regulations that would hinder trade and circumscribe the 
freedom of the people. This is precisely what has happened under the Civil 
Aeronautics Board. Our defense in the enforcement proceeding has been that 
the economic regulations we are accused of having violated were not issued in 
accordance with this act, that they were, in effect, ex post facto laws designed 
to liquidate a successful, unsubsidized air-transportation system before it could 
prove either before the Board or before the Congress that it was entitled to a 
certificate of convenience and necessity. 

I shall undertake, before I have finished, to show that the fault here so far 
as we are concerned is not the result of anything we have done, but is a result 
of the manner in which the intent of Congress is overridden by the CAB. What 
is done by one bureau can be done by another. Temptation of the executive agen- 
cies to take into its hands more and more power when Congress has written a 
blank check is difficult to resist and Members of Congress are so overwhelmed 
with a multiplicity of duties that it is impossible for them ordinarily to take the 
time necessary to reveal the extent to which the Congress is losing the legislative 
power. 

If you were to ask the librarian of the Senate to send down to this committee 
room the volumes in which the Executive orders of the President alone are 
printed, you would be appalled by their number and their bulk. 

More than 10,000 such orders have already been issued. They grow in number 
year by year. They cover increasingly diverse subjects. The regulations which 
are written, to make them effective, take up more than a score of volumes. More 
space is required to print them than to print the United States Code itself. The 
day may not be far distant when this Congress will awaken to the fact that it 
has delegated away to the executive branch of the Government, the lawmaking 
power with which it was vested by article I of the Federal Constitution. There 
has been no change in the Constitution in this respect, but a major part of modern 
administrative law is written in the bureaus without any of the safeguards 
that surround the drafting of a law in Congress. Before any bill may even be 
considered by the Congress, it first must be introduced by its sponsor and printed 
for the information of all Members and of the public. Unless in a rare case of 
emergency either House should feel it necessary to act immediately, the bill must 
be sent to a commitee where it is subjected to analysis by the members of the 
committee and by the public. Indeed, it is seldom that any measure of impor- 
tance affecting the public interest is considered without a public hearing. The 
legislative reorganization sought to broaden the scope of public hearings so that 
Congress would legislate in a crystal ball for all the people to see. The ideal was 
that public laws should be publicly enacted. So insistent has Congress been upon 
this principal of public knowledge that even minor bills cannot be enacted when 
the calendar is called if a single Member objects. 

The pressures on Congress are so great, however, that we must acknowledge 
that these safeguards are being eroded away. Attendance by members upon the 
floor of each House is made difficult by the meeting of committees and attendance 
upon committee meetings is made difficult by the meetings of other committees so 
that in an increasing degree Members are forced to rely upon the judgment of 
their colleagues in the examination of bills. Even with this loosening of pro- 
cedure, forced by the expansion and concentration of the economic life of the 
Nation, lawmaking is still surrounded by many more safeguards to protect the 
public than is the writing of Executive orders and bureau regulations. Until 
the passage of the Administrative Procedure Act, all rules and regulations were 
written behind closed doors, without any requirement of being first printed for 
public information. It was not until the passage of the Administrative Procedure 
Act that the bureaus were required to give notice that regulations were being 
proposed. xecutive orders are still written behind the closed doors of the 
executive offices, without public notice or public audience. The constitutionally 
elected makers of the law have no share in the writing of Executive orders for, 
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with respect to rules and regulations, that responsibility they have assigned 
away. So we have come to the time when much of the public business is ¢on- 
ducted in secret and the public at large is not aware of the rules and regulations 
that must be obeyed until after they have been promulgated. 

This is the condition which this committee faces now in the consideration of 
the McCarran bill. The Senator who played a prominent part in the origina} 
legislation proposes a general revision of the Civil Aeronautics Act. The Chair 
man of the President’s Air Coordinating Committee, Under Secretary of Com. 
merce for Transportation, Robert B. Murray, Jr., and the Chairman of the iyi] 
Aeronautics Board, former Senator Chan Gurney, reject the proposal practically 
in toto. Senator Gurney in effect endorses the Civil Aeronautics Act as it stands 
and believes that minor changes from time to time will be adequate. Under 
Secretary Murray, in presenting the report of the President’s Air Coordinating 
Committee uses general language to advocate a policy of merger and consoli 
dation by which a new air map of the United States is to be drawn and the 
industry so consolidated and controlled that the door would be permanent}; 
shut to all investors who might desire to enter. Under a universally favored 
policy of terminating air subsidies, he would establish monopoly and ban the 
possibility of free entry into the aviation field. What other interpretation can 
be placed upon the language used by Mr. Murray in presenting the report to 
this body of May 27 last? Describing the program which is recommended for 
the future of air transportation, he says that “it calls for the establishment at 
this time of definite schedules for the orderly reduction and eventual elimina- 
tion, of subsidy support for domestic carriers now receiving such aid. It also 
calls for prompt action, by industry and Government, to effect route modifica- 
tions, mergers, and other adjustments required to strengthen the industry, and 
give it the fullest possible opportunity for meeting a reasonable schedule for 
subsidy withdrawal. In this connection, the report points out the necessity for 
avoiding uneconomical duplication of service, and for giving particular atten- 
tion to this matter in the consideration of new route applications.” 

Mr. Chairman, consider the implications of this statement. How many cities 
are to be denied service when industry and Government get together to recarve 
the aviation map of the United States? The conference may be in the closed 
room of the Civil Aeronautics Board. It may be in the Office of the Under Sec- 
retary for Commerce. It may be in any one of the great conference rooms with 
which the public buildings are provided, rooms which have no galleries for the 
public and even ne tables for the press. How many congressional districts will 
find the service they now enjoy or hope to enjoy eliminated if these modifica- 
tions and mergers are to be carried on without the active supervision of the 
Congress? How many struggling little feeder lines which are now helping to 
build up unpopulated areas and to develop natural resources the Nation needs 
will be faced’ with the alternative of going out of business or yielding to the 
suggestion of “industry and Government” to accept some route modification or 
enter some merger worked out in secret without any of the safeguards thrown 
about the making of a law? The phrase, “industry and Government,” of course, 
means the managers of the big trunklines, their spokesmen in the Air Transport 
Association and appointive officials in Government who do not owe their jobs 
to the ballots of the people. It is the inevitable tendency of bureaus to lose 
sight of the needs and desires of the people and communities and to give more 
weight to the arguments by which the advocates of concentrated business ration- 
alize the purposes and programs which they develop for their own organizations 

Witness the fact that in the 16 years since the Civil Aeronautics Act was 
passed, the Board has not by order commanded any additional service by any 
line to any area or to any community. It has considered this and it has consid- 
ered that. It has ordered studies of reduced rates on certificated carriers and 
studies on the role of the so-called irregular carriers but it has done nothing. 
It is so much easier to allow the representatives of a grandfather carrier like 
American Airlines to walk into the Board and in 8 minutes, without public 
hearing, rule, or regulation, obtain an exemption worth how much, nobody 
ean tell. 

COMPETITION AND FREE ENTRY IS THE GOAL OF CONGRESS 


Instances could be multiplied to show how the bureaus by regulation can do 
what Congress would never think of doing. Every member can cull them from 
his own experience. It is not necessary for me, therefore, to amplify what I 
have already said with respect to the danger that now exists, that the air trans- 
port industry may be frozen to a narrow pattern by action of the Board on the 
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recommendations of the Air Coordinating Committee. Before you give consid- 
eration to the suggestions of the Air Coordinating Committee as presented by 
Under Secretary Murray, to foster consolidation and merger, it is desirable to 
refer to the Civil Aeronautics Act of 1988 to show that when it was passed Con- 
gress was giving thought to fostering the development of air transportation 
through competition and free enterprise. The lengthy debate which preceded 
the adoption of the act provides ample testimony of the concern on the part of 
Congress for the protection of free entry. 

It is only necessary to skip through the pages of this law as it now stands to 
know that the Congress that passed it was concerned with the development of 
air transportation for all the people, all the States, and all the communities of 
the Nation. In the declaration of policy, Congress set down certain principles 
to guide the Civil Aeronautics Board. The Circuit Court of Appeals for the Dis- 
trict of Columbia, referring to this declaration of policy, affirmed that it was an 
integral part of the law. Of course, it is an integral part of the law. The chief 
power and duty of Congress is to fix policy, particularly with respect to trade 
and commerce. The Sherman Act of 1890 prohibiting unlawful combinations in 
restraint of trade has frequently been criticized and suggestions for modifying 
it have, from time to time been made but no serious bill has ever been proposed 
to repeal it. It is instinctive in Americans to seek to keep the doors of oppor- 
tunity open. Even when a business is impressed with a public interest that makes 
it desirable for Congress to enact provisions to safeguard that public interest, it 
is seldom that a proposal is made to restrain trade and commerce in such a man- 
ner as to deny opportunity for freedom of entry into the business. Congress 
knows well enough that no wise man would ever attempt to establish boundaries 
for the exercise of the skill, the ingenuity, and the ability of the people. This 
was exactly the point of view with which Congress approached the enactment of 
the Civil Aeronautics Act of 1938. In the declaration of policy it directed the 
Civil Aeronautics Board whenever it undertook to consider what was in the public 
interest or in accordance with public convenience and necessity, not to forget 
that the encouragement and development of an air transportation system adapted 
“to the present and future needs” of the commerce of the United States, of the 
postal service, and of the national defense was in the mind of Congress. It di- 
rected that air transportation should be regulated in such a manner as to assure 
the highest degree of safety and sound economic conditions in such transporta- 
tion as well as to improve the relations between and coordinate transportation by 
air carriers. It called for adequate economical and efficient service “at reason- 
able charges, without unjust discriminations, undue preferences or advantages, 
or unfair or destructive competitive practices.” Then, showing that there was 
no intention to establish monopolies, Congress declared for “competition to the 
extent necessary to insure the sound development of the air transportation system 
it had in mind.” In other words, the purpose of the legislative power was to 
foster a transportation system in the spirit of American adherence to the prin- 
ciples of a free economy. 

Provision was made in section 301 for the development of civil aeronautics in 
air commerce through the establishment of civil airways, landing areas, and 
other air-navigation facilities. Detailed provisions were made with respect to 
civil airways and facilities, meterological service, a survey of the need for the 
construction of airports, the collection and dissemination of information and 
development planning, all for the purpose of fostering the creation of an air- 
transport system that would serve all the people and not be the private domain 
of the grandfather carriers who were then engaged in air transportation. The 
subsidy system was established to promote this all-inclusive program. 

No one can doubt the intent of Congress after having read these sections even 
if they had not been completely supported by the debate before passage. There 
were some witnesses, notably the General Counsel of the Post Office Department, 
who warned against the danger of monopoly. Like Amelia Earhart, the famous 
pioneer aviatrix, who testified at the hearings, he felt that the industry was 
too new to warrant the issuance of certificates of convenience and necessity. 
He pointed out that it was almost 100 years after the railroads had begun oper- 
ations before such control was applied to them. Miss Earhart said there was 
no comparison between the railroads and the airlines and indicated that time 
should be taken before the law should be so drafted as to put tight Government 
controls on the industry which would tend to banish competition. 

As I have already pointed out, Congress itself took care of these doubts by 
writing into the declaration of policy its belief that the public interest required 
such competition as would assure the sound development of air transportation. 
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The provisions of title IV of the act dealing with air-carrier economic regulations 
does not, I think, contain a single word to intimate that Congress ever had the 
slightest belief that the day would speedily come when the new Civil Aeronautics 
Authority would interpret the law as if it believed that Congress had divided 
the industry into two classes, namely, grandfather airlines which would be 
granted certificates and irregular carriers which would operate without certifi 
cates but subject to the imposition of rules and regulations, the certain effect 
of which would be to destroy their economic basis as competitors. Where in the 
Civil Aeronautics Act of 1988 can there be found any section, subsection, sentence, 
or phrase to support the language used by the Board in the Transcontinental 
Coach Type Service case when it described the purpose of its study of the large 
irregular carriers. Proudly, the Board said that it had instituted a proceeding 
(Order Serial No. E-5722 adopted September 21, 1951) in which one of the issues 
is whether there is a need for service “in addition to and supplemental to services 
performed by certificated carriers, and if so, the frequency and degree of irregu 
larity of the service which would be best adapted to meet such need.” 

This can only be interpreted to mean that it was the belief of the Board that 
the certificated carrier had a special and preferred position and that other lines 
were condemned forever to be irregulars. Section 401 (a) makes no such 
division. It provides that no air carrier at all shall engage in any air trans 
portation unless a certificate has been issued. It contains a special savings clause 
to protect the equities of then existing lines but says nothing about irregularity 
or irregular lines. 

Section 401 (b) provides for the manner and form of making application for 
a certificate; section 401 (c) provides for public notice and public hearing and 
speedy action; section 401 (d) recognizes the possibility that an application may 
be made for a temporary certificate. Nothing is said here about irregular appli- 
eants or irregular carriers or exemptions. Section 401 (e) deals with existing 
earriers but contains nothing to indicate that they shall have any exclusive 
right to the use of airspace. Section 401 (f) deals with the terms and conditions 
of certificates but nowhere in that section is there anything to indicate this dis 
tinction between certificated and irregular carriers which has been built up by 
the Board in its effort to protect the original airlines from competition by new 
applicants. 

To be sure the certificate must specify “the service to be rendered.” It is to 
contain “such reasonable terms, conditions, and limitations as the public interest 
may require.” Surely it cannot be contended that there is anything reasonable 
or required by the public interest in prohibiting a carrier from flying as often as 
the public convenience and necessity may make necessary. In fact, this section 
contains a specific prohibition of writing any term, condition, or limitation into a 
certificate which will “restrict the right of an air carrier to add to or change 
schedules.” Since there is nothing in the law to indicate that Congress had in 
mind any classification of carriers as irregular, and this is proven by the lan 
guage of section 401 (a) then it follows from the language of section 401 (f) that 
Songress did not have in contemplation any such regulation as those under which 
the Board assumes the right of driving out of the airspace any carrier because 
it flies too frequently or too regularly though in every other respect it is safe 
efficient, and meets the public demand. 

The doctrine that the Board, in the guise of imposing economic regulations, 
may refuse to grant a certificate to a carrier that is fit, able, and willing and 
allow it to operate under an exemption has been built up by a false interpretation 
of section 416. This section deals first with the power of the Board “from time 
to time to establish such just and reasonable classifications or groups of air 
carriers for the purposes of this title as the nature of the services performed by 
such air carriers require, and such just and reasonable rules, and regulations, 
pursuant to and consistent with the provisions of this title to be observed by 
each such class or group as the (Board) finds necessary in the public interest.” 
The second provisions authorized the Board to exempt “any air carrier or class of 
air carriers” from the provisions of title IV or the rules and regulations there 
under if it finds that the enforcement of the law or of the regulations “would be 
an undue burden on such air carrier or class of aircarriers * * *.” 

It will be observed that this section limits authority of the Board to granting 
exemptions to air carriers and section 401 (a) provides explicitly that no air 
carrier shall engage in any air transportation without a certificate. There is 
clearly no right in the Board to deny a certificate to any carrier engaged in air 
transportation if it is fit, willing, and able and a public convenience and necessity 
exists. Its only power is to determine what the terms and conditions of a 
certificate shall be. 
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We have been asking for years for a certificate of convenience and necessity 
limited to air transportation for passengers by coach. The Board has denied us 
not because we have not been successful, not because we have violated any safety 
regulation, not because there is not a demand, but solely because it has refused 
to perform the duty the Congress imposed upon it because it wants no competition 
from any new entry into air transportation against the original grandfather 
carriers. 

That, Mr. Chairman, is the explanation of this whole fight from beginning to 
the end against irregular carriers. That is why Congressman Wickersham was 
able to say upon the floor of the House on March 3 this year that half of the 
total economic enforcement budget of the Civil Aeronautics Board was being 
expended in proceedings against the North American group. 

I must here make an acknowledgment of the fact as testified to by Under 
Secretary Murray on May 27 last that the Civil Aeronautics Board did not partici- 
pate in the Air Coordinating Commitee’s recommendations on nonscheduled lines 
or on the air cargo problem. He was asked specifically by Senator Smathers, 
“Did the representative from the CAB join in this unanimous report?’ Mr. Mur- 
ray replied, “The CAB excused itself from consideration of the papers on non- 
scheduled airlines and on the cargo airline by reason that there are cases pend- 
ing before the Board and they did not obviously have any ability to make a deter- 
mination on that at this particular time in their judicial responsibility.” These 
recommendations must therefore be regarded as not being within the meaning 
of the statement by the President issued from the White House on May 26 by 
Mr. James C. Hagerty, press secretary to the President and accompanying the 
Coordinating Committee’s report. Although the statement of the President 
asserts that it “reflects this administration’s central objective in this field—to 
strengthen American aviation.” The report of the Civil Aeronautics Board is 
accepted by the President only as a guide in the future consideration of the 
problem and “in making appropriate recommendations to Congress.” There- 
fore the contents of the Civil Aeronautics Act report with respect to nonscheduled 
airlines have not yet attained the dignity of a recommendation by the President 
of the United States. This whole question therefore is still open for the inde- 
pendent consideration of the Congress. 

It will be for this committee to recommend now whether it has the intention 
of protecting the original grandfather clauses from competition by new air car- 
riers under the “pattern of controlled entry” recommended in the CAA report. If 
by controlled entry is meant that where the public convenience and necessity is 
shown new carriers who are fit and able will be permitted to enter then we are 
talking about the act as originally written. If, however, by controlled entry it 
is meant to approve the restrictive policies heretofore followed by the Board, 
then this committee is being asked to endorse a policy of protecting the certifi 
cated carriers and liquidating the noncertificated carriers no matter how great 
the demand for their service is nor how safely and efficiently they have been per- 
forming without Government subsidy. 

Now that it is proposed to abolish subsidies for the lines which are operating 
profitably no reason any longer remains for the Civil Aeronautics Board to recog- 
nize aircoarch services as a class, as permitted by existing law, and granting them 
certificates of convenience and necessity to continue to supply the service they 
pioneered and carried out so efficiently. It cannot be reasonably believed that 
it would be the policy of the Government either in the executive or the legisla- 
tive branch to order the execution of a successful air carrier in order to transfer 
its specially developed traffic to the grandfather line. 

The equities of the latter were recognized and protected when the Civil Aero- 
nautics Act of 1938 was passed. The equities of the North American group should 
likewise be protected now. 

The act, as written, with a few minor imperfections, stands as a good law, a 
good plan. The tins, errors, and omissions which have marked its history are the 
result of failure to adhere to the act of 1988 and its intentions. The Civil Aero- 
nautics Board has failed to administer the will of Congress as expressed in the 
act. It has failed by both sins of omission and sins of commission. 

Therefore, Mr. Chairman, I submit that we require no new or basic changes in 
the act in order to free the air and properly foster civil aviation, without bias and 
without favor. What we need to do is to return to the straight and narrow path 
of the law as written and intended by the Congress. We need to change the man- 


ner of administering the act, and this we can do now that it is proposed to elimi- 
nate subsidies. 
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Now, if there is no new legislation required, why do we appear here? First. 
we should like to be strongly on record opposing radical changes in the act which 
are brought to you in the guise of “perfecting” legislation, but which will inevita- 
bly hamper free enterprise. 

Second, what are the recourses available when an act of Congress suffers the 
fate the Civil Aeronautics Act has met at the hands of its administrators. Does 
Congress merely set up areas of Government power, which then become autono- 
mous and a law unto themselves without any curbs, restraints, and restrictions? 
Presumably it does not. There exist the usual devices to checkrein a runaway 
bureau. There are the purse strings which can be tightened through appropria- 
tion cutoffs. There could be a more careful examination of the economic philoso- 
phy of the candidates for the Bureau when they appear for confirmation, with 
a light to their understanding of the act. All of these are indirect devices. 

I would suggest that the committee establish a joint watch-dog committee, 
similar to the Atomic Energy Special Committee, similar to the Joint Committee 
on Internal Revenue and the like. This committee, drawn from the members of 
the Interstate and Foreign Commerce Committees of both Houses would serve 
as a continuous board of review, holding final authority on such vital matters as 
the elimination of a carrier, or the denial of a certificate of convenience and 
necessity. 

It is the tradition of our society that every man shall ultimately have the right 
to appeal a death sentence to the people through the sovereign. In a State, it 
is to the governor, in the Federal area, it is to the President. In the case where 
an airline is sentenced to death by the Board, the power to destroy comes from 
the Congress, and it is in the public interest, as well as in the interest of fairness 
to the individual enterpriser, that there be the right of ultimate appeal to Con- 
gress. 

And we cannot deny or ignore the fact that just as fatal as the death sentence 
is the refusal to hear a petition for a certificate or the improper denial of such 
a certificate. I am not proposing that the Congress enter the administrative, 
judicial field. I am proposing that Congress pay some slight heed and attention 
to the manner in which its power, which it has delegated too long and too far, is 
being exercised. Let Congress protect the use of its legislative power by the 
agents to which in entrusts it. 

Because, Mr. Chairman, if there have been any knowing and willful violations 
of the Civil Aeronautics Act it has not been by North American and other inde- 
pendent carriers. The knowing and willful violator is he who without the action 
of Congress ventures to change by bureaucratic fiat a law intended to preserve 
a free economy in the air into a refuge for monopoly. 


The CuarrmMan. We are about at the adjournment period. Senator 
Schoeppel has some questions he wants to ask, and others no doubt have 
also. I presume Senator Monroney has some questions that he wants 
to ask. Mr. Gallo was to be here as a witness this morning. He is 
President of the Air Express International Agency. 

Is Mr. Gallo here? 

Mr. Gato. Yes, sir. 

The Cuatrrman. Could you be present in the morning and we will 
put you on first, Mr. Gallo? 

Mr. Gatto. Icanmakeit. Yes, sir. 

The Cuarrman. Could you come back some day next week or the 
following week, Senator O’Mahoney ? 

Mr. O’Manoney. I would be delighted. 

The CrarrmMan. We will keep in touch with you. I know there are 
several who want to ask some questions of you. 

Mr. O’Manoney. I would be very pleased to do that and I will have 
Mr. Maclay here. 

The Cuarrman. Fine. Tomorrow morning we will hear the wit- 
nesses: J. F. Victory, executive secretary, National Advisory Commit- 
tee for Aeronautics; Hamlin B. Johnston, president of Aircoach 
Transport Association, Inc. ; Roy Briten, president of Westair Trans- 
port, Seattle, Wash.; and O. L. Morrow, president of Meteor Air 
Transport, Teterboro, N. J. 
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We have listed here Mr. Chan Gurney and Mr. Joseph P. Adams for 
additional questioning. I doubt if we can get it in tomorrow, Senator 
Monroney, but we will work them in later. It is a very complex 
problem, as you know, and we are working our way through it, but 
we will be in touch with you, Senator, as to what time we want you 
to come back. Senator Schoeppel will not be here tomorrow or Mon- 
day. 

Mr. O’Manonry. I will be very grateful indeed and respond at an- 
other time and put all other engagements aside. 

The Carman. We will not inconvenience you. We will meet at 
your convenience. 

* Mr. O’Manonery. Thank you. 

The CuarrmMan. And then we will arrange to have Chairman Gurney 
and Mr. Adams back as early as possible. 

Thank you very much and we will adjourn until 10 o’clock tomorrow 
morning. 

(Whereupon, at 12:05 p. m., the hearing was adjourned until 10 
a.m. the following day, Friday, June 11, 1954. ) 
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FRIDAY, JUNE 11, 1954 


Unirep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

‘The committee met at 10 a. m., pursuant to recess, in room G-—16 
of the Capitol, Senator John W. Bricker (chairman), presiding. 

Present: Senators Bricker (chairman), Payne, and Monroney. 

Also present: Bertram D. Wissman, chief clerk; Edward C. Swee- 
ney, counsel ; and Edward Jarrett, assistant chief clerk. 

The Cuarrman. The committee will come to order. 

This is a resumption of the hearings on S. 2647. 

The first witness this morning is Mr, Gallo of Air Express Inter- 
national Agency, Inc. 


STATEMENT OF CHARLES L. GALLO, REPRESENTING AIR FREIGHT 
FORWARDERS ASSOCIATION 


Mr. Gato. My name is Charles L. Gallo and I am a member of the 
board of directors of the Air Freight Forwarders Association. I am 
also president of Air Express International Corp., a Civil Aeronautics 
Board registered indirect air carrier engaged in domestic and interna- 
tional airfreight forwarding, founded in 1935. It was formerly known 
as Air Express International Agency. Our letters of registration are 
in Air Express International Corp. 

My first association with aviation dates back to 1929 and I have been 
actively employed in the aviation industry both here and abroad since 
1931. 

I have been privileged to experience the “before and after effects” of 
the Civil Aeronautics Act of 1938. The enactment of the act brought 
order and regulation to an industry so vital and necessary from a 
national and public interest point of view. Regulation of air carriers, 
combined with the initiative and aggressiveness of the American 
people and their willingness to risk capital, has served to develop the 
greatest air-transportation system in the world. The “thou shall” and 
“thou shall not” features of the act have served to make it the bible of 
American aviation. 

Quite naturally, experience in the light of actual operating condi- 
tions during the interim since enactment in 1938 may dictate the neces- 
sity of changes in the law. It is not my purpose to testify specifically 
on all the changes being proposed but to limit myself to the question 
of certification of indirect air carriers commonly known as airfreight 
forwarders. 
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The airfreight forwarding industry has been characterized as a post 
World War II infant although my company has been engaged in air- 
freight forwarding since 1935, principally in the international field, 
The Civil Aeronautics Board assumed jurisdiction over domestic air- 
freight forwarders in 1948 and later in 1949 over international] air- 
freight forwarders under temporary 5-year experimental registrations, 

The renewal or extension of the domestic airfreight forwarder tem- 
porary registrations is now before the Civil Aeronautics Board in 
Docket No. 5947. In the original hearings, in Docket No. 681 et al., to 
determine whether airfreight forwarders were required, and if so, 
what form or regulation over their activities was necessary, the ap- 
plicants proved their case. In the interim, the traflic expedited by the 
indirect air carriers in domestic commerce has grown to the point that 
in the year ending June 30, 1953, the forwarders, according to exhibits 
presented by Bureau Counsel of the Civil Aeronautics Board in 
Docket No. 5947, handled 27,935 tons of airfreight which represented 
slightly more than 10 percent of the total tons hauled by the direct air 
carriers. The airfreight forwarder revenues for the same period 
totaled $6,358,433, or almost 13 percent of the total direct air carrier 
freight revenues or the equivalent of one-third of their air express 
revenues. This growth was experienced without any subsidy grants 
from the Civil Aeronautics Board. 

In view of the growth of the airfreight forwarding industry in the 
United States since 1948, it is clear that regulation of this industry 
must continue, but it is suggested that instead of registrations or 
operating permits, permanent certificates be granted to the airfreight 
forwarders as envisioned in the bill before this committee. Permanent 
certification is required in order to bring the same type of stability and 
orderly growth as that enjoyed by the direct air carriers. 

Additionally, under temporary registrations or experimental per- 
mits, the airfreight forwarding industry is handicapped in attracting 
risk capital for development or expansion purposes. The airfreight 
forwarders presently holding Civil Aeronautics Board letters of regis- 
tration should be awarded grandfather certificates. Applicants for 
certificates thereafter would be required to meet public convenience 
and necessity or public fitness tests as prescribed by the Authority. 
The certificates should not limit indirect air carriers to points or routes. 
Limitation of operations to specific points or routes would serve to 
hinder the development of airfreight forwarding and might serve to 
restrict their operation as a free agent between the shipper and carrier. 

The Cuatrman. It is your desire to be put in the same position as 
the freight forwarders are in ground transportation ? 

Mr. Gatxo. Yes, sir. 

The Cuarrman. Are there any questions, Senator Payne ? 

Senator Payne. No questions. 

The CHarrman. Thank you very much, Mr. Gallo. If I had known 
your presentation would have been that short we would have heard 
you yesterday. 

Mr. Gauxo. Thank you. 

The Cuarrman. The next witness is Mr. John F. Victory, executive 
secretary of the National Advisory Committee for Aeronautics who 


has also submitted a letter, dated May 25, 1954, which I will make part 
of the record here. 
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(Letter of May 25, 1954 :) 


NATIONAL ADVISORY COMMITTEE FOR AERONAUTICS, 
Washington 25, D.C., May 25, 1954 
Senator JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DeAR SENATOR BRICKER: Receipt is acknowledged of letter of January 13, 
1954, from the Committee on Interstate and Foreign Commerce enclosing for 
comment a copy of 8S. 2647, a bill to create an independent Civil Aeronautics 
Authority and an independent Air Safety Board, to promote the development 
and safety and to provide for the regulation of civil aeronautics, and to promote 
world leadership by the United States in aviation. This bill was the subject of 
discussion at a meeting on January 21, 1954. The NACA does not wish to 
comment on the provisions for the establishment of an independent Civil Aero- 
nauties Authority and an independent Air Safety Board as these matters are 
outside the scope of the functions of the NACA. The functions of the NACA 
prescribed by law relate specifically to scientific research in aeronautics. On 
the matters which appear directly to concern the NACA, the Committee agreed 
to recommend the following amendments to the bill: 

1. Page 30, line 21, strike out “for military purposes,” and insert “by the 
military services or the National Advisory Committee for Aeronautics.” 

This would exempt the expenditure of funds by the NACA for aeronautical 
research purposes from certification by the Civil Aeronautics Authority. That 
certification is designed to provide a coordinated system of air navigation and 
airport facilities for commerce and private operations and is not intended to 
affect Federal Government research operation. 

2. Page 97, line 12, after “United States,” insert “or of the National Advisory 
Committee for Aeronautics.” 

This would continue the present system under which NACA aircraft are not 
registered under the Civil Aeronautics Authority but carry NACA identification. 
Some of the aircraft in question are owned by the NACA, but they are mostly 
military aircraft loaned temporarily to the NACA. Experience has shown that 
registration of such aircraft is not necessary. 

3. Page 99, line 17, after “appliances” insert a comma and the following words 
“except in aircraft excepted from registration under section 501 of this act.” 

This would permit the use by the military services and NACA of unregistered 
and unidentified aircraft engines, propellers, and appliances in research or ey 
perimental work. The very nature of such work demands the use of novel ex 
perimental engines, propellers, and appliances from time to time. 

1. Page 112, line 21, after “United States,” insert “or of the National Advisory 
Committee for Aeronautics.” 

This amendment is intended to provide for the operation of NACA research 
aircraft by NACA or military personnel. Such aircraft are often of an experi 
mental or highly classified nature and therefore are not reasonably subject to 
certification of airworthiness. 

5. Page 113, line 2, after “United States,” insert “or of the National Advisor) 
Committee for Aeronautics.” 

Page 113, line 8, after “United States,” insert “or of the National Advisory 
Committee for Aeronautics.” 

These amendments would permit the operation of such NACA aircraft by 
qualified members of the military services and flight personnel of the NACA 
who frequently do not have civil airman certificates. 

The bill, in section 804, provides that the Authority shall from time to time 
make recommendations to the NACA concerning research projects, and in sec- 
tion 1105 provides that the Authority and the Board may avail themselves of the 
assistance of the NACA. The NACA, of course, is most willing to continue to 
render any technical assistance for which it may be called upon by either the 
Authority or the Board. 

The Bureau of the Budget advises that there is no objection to the submittal 
of the foregoing recommendations. 

Very truly yours, 
J. F. Vicrory, Executive Secretary. 
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STATEMENT OF DR. JOHN F. VICTORY, EXECUTIVE SECRETARY, 
NACA, ACCOMPANIED BY PAUL G. DEMBLING, LEGAL ADVISER 


Mr. Vicrory. Mr. Chairman, I am the executive secretary of the 
National Advisory Committee for Aeronautics and have the privilege 
of having been its first employee when it was established in 1950. 
Prior to that I was engaged in the Government’s only aeronautical 
research establishment existing at that time, and that was at the 
Washington Navy Yard. 

The act of Congress, approved March 3, 1915, and as amended, states 
that the duty of the National Advisory Committee for Aeronautics is 
(1) to supervise and direct the scientific study of the problems of flight with a 
view to their practical solution, (2) to determine the problems which should be 
experimentally attacked, and to discuss their solution and their application to 
practical questions, and (3) to direct and conduct research and experiment in 
aeronautics in the Langley Aeronautical Laboratory, the Ames Aeronautical 
Laboratory, the Lewis Flight Propulsion Laboratory, and in such other laboratory 
or laboratories as may, in whole or in part, be placed under the direction of the 
Committee. 

The NACA does not have the broad functions which its name might 
seem to imply and therefore prefers not to offer comment on the pro- 
visions for the establishment of an independent Civil Aeronautics 
Authority and an independent Air Safety Board. The prescribed 
functions of the NACA relate to scientific research in aeronautics. 

Senator Monronry. Mr. Chairman, before he gets too far into his 
statement could I ask a question respecting the procedure of the 
committee ? 

The Cuatrman. Yes. 

Senator Monroney. Senator McCarran recently introduced a bill 
which appears to be of rather major importance immediately in the 
interest of the domestic airlines that also serve overseas routes. | 
am informed that the Supreme Court decision recently makes it very 
important that the Congress consider this legislation before adjourn- 
ment. 

The Cuarrman. That is the area accounting ? 

Senator Monroney. Yes, sir; and many of the domestic airlines 
cannot hope to ever be in a profit position if the overseas service which 
they are certificated to carry has to be charged against the profits on 
their domestic operations. 

I wonder if during the course of either the hearings on this bill 
which are related to the general topic of aviation we could have some 
testimony at least from the members of the Civil Aeronautics Board 
and others to perhaps develop information regarding S. 3426. 

The Cuatrman. That is correct. Senator McCarran will be here 
Tuesday and we will have the chairman and Mr. Adams back here 
and I think at that time we might take up the question of S. 3426. 

Mr. Sweeney. We did request the Government agencies to testify on 
S. 3426. We have their testimony, Senator Monroney, in the record 
now, but we have not yet asked the non-Government witnesses to 
testify on this bill. 

Senator Monroney. You mean testify or report on the bill? I do 
not recall any testimony on the bill ? 

Mr. Sweeney. We had testimony from Mr. Gurney and Mr. Murray. 
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The Cuarrman. Any additional witnesses you want, Senator Mon- 
roney, let us know. 

Proceed, Mr. Victory. wy a 

Mr. Vicrory. In order to assist the committee in grasping the signifi- 
cance of the amendments I am about to propose, I might say that the 
National Advisory Committee for Aeronautics has three major re- 
search stations, one at Langley Air Force Base in Virginia, one at 
the Navy’s Moffat Field in California, and one at the Municipal Air- 
port in Cleveland, Ohio. And testing facilities, there is one at Wom- 
bat’s Island and one at Edwards Air Force Base in California, for- 
merly known as Muroc. 

Our plant value is $750 million. We are set up as a 17-man board, 
set up by the Congress, serving without compensation. 

Under the committee which meets about monthly there is an execu- 
tive, American, businesslike type of organization headed by a direc- 
tor who carries out the research program determined upon by the 
Board. Assisting the Board in determining this research program are 
4 major and 24 subordinate committees, technical committees, com- 
posed of especially qualified representatives of the aviation industry, 
the military, research and educational institutions, and others. We 
like to think that we have marshalled the scientific talent of the United 
States to conduct economically and under one jurisdiction the basic 
research in aeronautics. That is in the last analysis the foundation 
for the remarkable progress. 

The CHarrMAN. Does your committee cover the whole program ? 

Mr. Vicrory. Yes, sir, of civil and military aviation. 

On the matters which appear directly to concern the NACA, I 
recommend the following amendments to S. 2647: 

Page 30, line 21, strike out “for military purposes,” and insert “by 
the military services or the National Advisory Committee for Aero- 
nauties.” The first sentence of section 208 would then read as follows: 

Sec. 208. No Federal funds, other than those expended under this Act and 
those expended by the military services or the National Advisory Committee for 
Aeronautics, shall be expended for the acquisition, establishment, construction, 
development, improvement, installation, alterations, repair, maintenance, or 
operation of any airport or other air-navigation facility or airport building, 
except upon written certification by the Authority that such airport or facility 
is reasonably necessary in the interests of civil aeronautics or national defense. 

This provision would exempt the expenditure of funds by the NACA 
for aeronautical research purposes from certification by the Civil 
Aeronautics Authority. Such certification is designed to provide a 
coordinated system of air navigation and airport facilities for com- 
mercial and private operations and is not intended to affect Federal 
Government research operations. 

I may add that all the recommendations I am to submit to your 
committee this morning have been cleared with the Civil Aeronautics 
Authority and with the Bureau of the Budget. 

Page 97, line 12, after “United States,” insert “or of the National 
Advisory Committee for Aeronautics.” Section 501 (a) would then 
read as follows: 


Sec. 501. (a) It shall be unlawful for any person to operate or navigate 
any aircraft eligible for registration if such aircraft is not registered by its owner 
as provided in this section, or (except as provided in Section 502 and subsection 
802 (c) of this Act) to operate or navigate within the United States any aircraft 
not eligible for registration: Provided, That aircraft of the national defense 
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forces of the United States or of the National Advisory Committee for Aeronavy- 
tics may be operated and navigated without being so registered if such aircraft 
are identified, by the agency having jurisdiction over them, in a manner satis- 
factory to the Authority. 

This proposed amendment would continue the present system under 
which NACA aircraft are not registered under the Civil Aeronautics 
Authority, but carry NACA identification satisfactory to the Author- 
ity. Some of the aircraft in question are owned by the NACA, but 
they are mostly military aircraft loaned temporarily to the NACA for 
research. Experience has shown that registration of such aircraft is 
not necessary nor practical. 

Page 99, line 17, after the words “appliances, and,” insert a comma 
and the following words “except in aircraft excepted from registra- 
tion under section 501 of this act.” This section would then read 
as follows: 


Sec. 508. The Authority may establish reasonable rules and regulations for 
registration and identification of aircraft engines, propellers, and appliances, 
and, except in aircraft excepted from registration under Section 501 of this Act, 
no aircraft engine, propeller, or appliance shall be used in violation of any such 
rule or regulation. 


This proposed amendment would permit the use by the NACA of 
unregistered and unidentified aircraft engines, propellers, and appli- 
ances in research or experimental work. The very nature of such work 
demands the use of novel experimental engines, propellers, and appli- 
ances from time to time. 

The Cuarrman. Really, in fact, to determine whether they should 
be certificated or not. 

Mr. Vicrory. We conduct research to lead to improvement in air- 
craft. 

The CuarrmMan. That is what I mean, leading up to that. 

Mr. Vicrory. You are right, Mr. Chairman. 

Page 112, line 21, after “United States” insert “or of the National 
Advisory Committee for Aeronautics.” Page 113, line 2, after “United 
States” insert “or of the National Advisory Committee for Aeronau- 
tics.” Page 113, line 8, after “United States” insert “or of the Na- 
tional Advisory Committee for Aeronautics.” Section 609 (b) would 
then read as follows with these proposed changes: 


Sec. 609. (b) It shall be unlawful— 

(1) for any person to operate in air navigation any aircraft, other than 
aircraft of the national defense forces of the United States, or of the Na- 
tional Advisory Committee for Aeronautics, for which there is not currently 
in effect an airworthiness certificate or experimental certificate, or in viola- 
tion of the terms of any such certificate ; 


(2) for any person to serve in any capacity as an airman in connection 
with any aircraft, other than aircraft of the national defense forces of the 
United States, or of the National Advisory Committee for Aeronautics, used 
in air navigation without an airman certificate authorizing him to serve in 
such capacity, or in violation of the terms of any such certificate ; 

(3) for any person to employ for service in connection with any aircraft, 
other than aircraft of the national defense forces of the United States, or 
of the National Advisory Committee for Aeronautics, used in air navigation 
an airman who does not have an airman certificate authorizing him to 
serve in the capacity for which he is employed. 


These changes are intended to provide for the operation of NACA 
research aircraft by NACA personnel. Such aircraft are often of an 
experimental or highly classified nature and therefore are not rea- 
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sonably subject to certification of airworthiness. These amendments 
— ‘permit the operation of such NACA aircraft by qualified mem- 
bers of the military services and flight personnel of the NACA irre- 
spective of whether they have civil airmen certificates. 

S, 2647, in section 804, provides that the Civil Aeronautics Authority 
shall from time to time make recommendations to the NACA concern- 
ing research projects and, in section 1105, provides that the Authority 
and the Air Safety Board may avail themselves of the assistance of the 
NACA. The NACA, of course, is most willing to continue to render 
any technical assistance for which it may be called upon by either the 
Authority or the Board. 

The CuatrMan. Thank you very much. It seems that will be neces- 
sary in order to continue your work. 

Mr. Vicrory. It would, sir. 

The CuarrmMan. Do you have any questions, Senator Monroney ? 

Senator Monroney. I understand w hy you do not want your equip- 
ment certificated, but why do you want your personnel not to be certi- 
fied airmen? It seems to me that brings them only up to a standard 
below which you should not qualify your r people. 

Mr. Vicrory. Airmen are all ex-military, and they are all qualified 
and often today we want military pilots currently on active duty in the 
military service to fly and they may not have an airman’s certificate 
= it just unnecessarily injects an unproductive element of law or red- 

tape into our operations. All parties concerned are agreed that the 
pub lic interest would not be promoted by this requirement. So, there- 
fure, we ask to save all the useless work of getting them qualified un- 
necessarily by exempting them. 

Senator Monronry. I have nothing further, Mr. Chairman. 

The Cuatrman. Thank you very much, 

The next witness will be Mr. Hamlin B. Johnston, president of the 
Aircoach Transport Association, Inc. 

As I understand it, Mr. Johnston will testify also for Mr. Roy Briten, 
president of Westair Transport, and Mr. O. L. Morrow, president of 
Meteor Air Transport. 


STATEMENT OF HAMLIN B. JOHNSTON, PRESIDENT, AIRCOACH 
TRANSPORT ASSOCIATION, INC., ACCOMPANIED BY ALBERT F. 


BEITEL, OF COUNSEL FOR THE AIRCOACH TRANSPORT ASSOCIA- 
TION, INC. 


Mr. Jounston. Gentlemen, on behalf of more than 40 inde " ndent 
airlines in military and civilian charter and aircoach service, | appre- 
ciate this opportunity to be heard on the future of these American 
companies. 

It is gratifying that Chairman Bricker has said he considers this 


branch of air transport among the most important fields for possible 
air legislation. 


PERMANENT STATUS NEEDED 


These carriers have developed on a temporary status, under the 
authority of the Civil Aeronautics Board to grant exemptions from 
its economic regulations. This has left them uncertain not only of 
their future role but of their very existence. 
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The names they have been given by officials—“irregular” or “ion- 
scheduled” air carriers—stress the limitations that have been placed 
upon them rather than their capabilities. We think the term “inde- 
pendent airlines” more fairly descriptive. 

The way is slowly being unblocked for decisions. At last the 
CAB investigation of “large irregular air carriers’ ’—the word “large” 
meaning transport- type slanes rather than small air taxis—has tin 
ished one phase of its eanings after 30,000 pages of testimony. 
Months more will be needed for final study. 

It is fitting that your committee meanwhile assemble a record on 
which to base your own conclusions. As a starting point, much 
thought is being given to placing the independent airlines on a per 
manent footing, under some type of air-carrier certificate rather th: in 
exemptions merely. 

This has long been needed so these lines can project their plans, their 
sales programs, and their financing on a long-term rather than a hand- 
to-mouth basis. 

Senator McCarran, author of the 1938 Civil Aeronautics Act and of 
the pending bill, seeks to give them such a legal status. The policy 
report of the Air C coordinating C ommittee, recently made public from 
the White House, recommends the encouragement of charter and con- 
tract phases by new-type certificates. Chairman Gurney of CAB 
has offered testimony along similar lines. 

From this beginning, the fair-minded and experienced members 
of your committee can decide what is most in the public interest for 
air commerce and preparedness, whether or not you find it necessary 
to go the full way of putting your conclusions into law. We have no 


problem that could not be solved under the ae a act, which is broad 


enough for CAB to help or hinder any branch of aviation. 

If the law is changed, we would like to see it prescribe how our 
branch should be helped. Pending any legislation, a firm statement 
of policy from your committee could guide the CAB. 

Sa greatest concern is that in granting the permanent status so 
much needed by the independent airlines, new laws or regulations 
may add restraints on top of those now imposed. 


AIR PIONEERING 


Straitjacketing of the independent airlines is not in the public 
interest. The relative freedom that allowed new carriers to start, 
after World War II, has paid dividends to the Nation. A strong 
case has been made for freedom of entry in future. 

Veteran airmen and war-tested planes were allowed to fly almost 
any type of passenger and cargo service they wanted to try. Hundreds 
of companies were formed. Many failed, as happens in risk-capital 
developments. Those that survived the decline of the postwar travel 
and shipping market, and the tightening restraints of CAB, proved 
their fitness the hard way. 

Out of the surge of war-born enterprise, the usefulness of aviation 
to the American public was greatly broadened. Earlier, the certifi- 
cated airlines had priced themselves out of the mass market. They 

offered de luxe passenger service at high rates, plus mail and a little 
air express. 
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The new noncertificated, nonsubsidized air carriers fast put the 
lessons of military airlift to work. Now, anybody or anything might 
fly. New services were tried and proved, as permanent additions to 
air commerce. No one benefited more than the scheduled airlines, 
though they put every obstacle in the way of our development. 

Here are the main results of independent pioneering: 

1. Aircoach: Low fares, achieved by high-density loading and 
by cutting nonessentials, brought air travel for the first time within 
reach of people in all walks of life. This drew little if any traffic 
from the scheduled airlines; rather it helped them by attracting people 
who had never flown before and making them permanent air 
customers. 

For the first time, airplanes were competing not merely with pull- 
mans but with rail coach and bus for a share of the travel market 
hitherto undreamed. The scheduled airlines, reluctant to show that 
their subsidy-inflated rates could be lowered, at first opposed aircoach 
and then adopted it to their profit. As it begins to dominate their busi- 
ness, they speak as if they had invented it. 

9. Air charter: Another successful demonstration was in charter 
and contract flying by the planeload, rather than only on an individual 
ticket and poundage basis as on the scheduled airlines. 

The advantages of low planeload rates, and direct flight to meet the 
needs of each customer, were demonstrated in a great variety of traffic 
both domestic and overseas. It is generally agreed that much un- 
developed potential remains for air charter and contract service. 

3. Air cargo: From these experiments, several companies were 
granted CAB certificates as cargo lines. We think this a good prece- 
dent for future certification. Let carriers show what they can do and 
reward their success, somewhat as inventors are rewarded by patents. 
This healthy process can continue only if the door is left open to men 
willing to risk capital and effort on new ideas. 

4. Military airlift: An unexpected dividend from these postwar 
services was the use of independent airline capacity, organization, and 
experience as an airlift reserve for war or emergency. The Berlin and 
Korean crises called suddenly for more lift than the military transport 
services could give. 

Nonscheduled and scheduled airlines rallied to the frantic need for 
planes that were our only means of victory. Both have their future 
part to play. The scheduled lines have to keep servicing their routes. 
The independents can drop much of their civilian business, if need be, 
to go wherever they are called. 

For Korea, CAB removed the limits on flight frequency in troop 
haul on nonscheduled lines. After military necessity ended with the 
cease-fire, the Armed Forces had become sold on the speed and efli- 
ciency of air service. They reported that savings to the public had 
resulted. So the Civil Aeronautics Board continued the exemption. 

After all this nonsubsidized effort, it would be grossly unfair to give 
all the benefits to the scheduled lines and further restrict the opera- 
tions of the nonscheduled in fields they have done so much to develop. 

The first concern of the Aircoach Transportation Association is the 
continuance and recognition of member companies that have proved 
their worth. Yet we would still keep the door open to newcomers. 
To say that the need for pioneering has ceased is to assume that Ameri- 
can progress is over when it has just begun. 
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HOW.SMALL COMPANIES CAN SERVE 


Among the scheduled airlines, officials have tended to let big com- 
panies expand and absorb smaller ones. But there is a place for little 
airlines also. As has happened in other fields of enterprise, the little 
airlines can make their way in the big business of aviation by industry 
associations. 

The Aircoach Transport Association now has some 43 members and 
affiliated companies. Of these, 26 are flying. Several others have 
assets such as parked aircraft that could be used to resume operations 
if a need arose. AJ] companies could expand rapidly in emergency. 

The name “aircoach” is not fully descriptive of our work. About 
half the present traffic of member companies is in military charter 
flights, plus civilian charter and contract work. About half of our 
active companies also engage in aircoach service. 

The active companies fly some 70 planes, including about 60 avail- 
able for the military commercial air movements or CAM’s as they 
are known in the trade. The planes are C-54 (DC-4), C-46, and 
C-A7 (DC-3). Few airlines have such large total resources. 

Although the average member company has only 2 or 3 planes and 
a small organization, the association provides many services. A 
technical division is maintained to keep abreast of the latest safety 
developments. Much Washington staff work is needed in the many 
Federal proceedings that affect us. 

ACTA has agents at some 30 traffic centers throughout the country, 
to serve the needs of the Armed Forces. 

A central control board at Washington National Airport keeps 
track of the position of all planes. Bids on military movements are 

laced in competition with the railroads and scheduled airlines. 

lanes are dispatched so as to divide the traffic between member com- 
panies. Aircoach Transportation Association is supported by com- 
missions on traffic and so is paid only from what it earns for the 
members. 

Proposals are pending to extend this system into an air exchange for 
civilian charter work as well, largely noncompetitive with scheduled 
route service. The latter part of our statement, dealing with future 
potentials, will explain this plan. 

By associating, our industry has come thus far against obstacles 
that few of the companies could have overcome had they worked alone. 
Given a permanent foundation, such as your commitee is considering, 
the independent airlines can become just as much a part of the Nation’s 
transport system as the larger fixed-route carriers. 

Our country and our world are big enough for both kinds. In 
these critical times, all airlift assets must be preserved and expanded. 
It would be short-sighted indeed to discourage enterprise that has 
begun without subsidy and wants only the opportunity to keep doing 
its job. 

PRESENT EXEMPTION POWERS 


As you think of the future, we hope you will be careful to preserve 
the flexibility that enabled the Civil Aeronautics Board to let these 
new air carriers begin. The exemption power, under which the in- 


dependent airlines were allowed to start, has the merit of having 
worked. 
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The McCarran bill would end this authority and would terminate 
present exemptions 180 days after enactment, so noncertificated com- 
panies would have to attain a new status within that time. 

Experimental certificates would be authorized, instead of exemp- 
tions, to try new services. We believe such tests should be permitted 
both by new companies and established ones. The powers to grant 
experimental certificates should be just as broad as the present eX- 
emption powers—a change in name rather than in meaning. The in- 
tent of the law could be made more clear. But we believe any curb 
on CAB discretion to try new ideas toward air progress is not in the 
public interest. 

Also, we think 180 days a short period to adjust. CAB cases, open 
to all sorts of delaying actions, can go on and on. The “large irregu- 
lar” case took 30 months of hearings. 

Existing companies should continue, undisturbed, at least until the 
Board can act on their certification. As in 1938, all companies now 
in being should have “grandfather” rights. 

CAB Chairman Gurney has told you that the Board perhaps would 
not have made its postwar exemptions in quite the same way if CAB 
had the job to do over again, although the course taken was not illogi- 
cal in the light of the results. 

Mr. Gurney does not object to the curtailment of exemption powers. 
But he feels the proposed experimental certificate authority is too re- 
strictive. Call it by whatever name, we urge that the flexibility of 
the 1938 act be preserved, 

CONTROLLED ENTRY 


Beyond experimentation, witnesses have upheld the principle of 
controlled entry as the way for companies to gain franchises. Mr. 
Gurney pointed out that this has worked not only for routes but for 
cargo flying between areas and for special services such as air cruises 
and helicopter operations certificated since World War IT. 

But the process involves long hearings in which scheduled airlines 
and railroads may intervene. Many delays and needless harassments 
result. The expense of staff work and detailed exhibits are so high 
that small companies may exhaust their resources and be forced out 
of the race. 

Aviation is not an industry like the railroads or power utilities 
where there is a big investment in right of way and track or wire or 
pipe. The airlines’ main assets are their planes which may fly some- 
where else if one route becomes too crowded. Rigid safeguards against 
economic loss in duplication of service are unnecessary. 

Complex procedure delays progress. Whether or not it is neces- 

sary for major route decisions, it is needless for most other types of 
operations. A decision may take so long that the situation changes 
and the findings are worthless, as in much of the large irregular car- 
rier case. 
_ The requirement that economic necessity be proved before operat- 
ing rights are granted may cause decisions to be based on limited or 
wrong concepts of the air potential. Had American progress depended 
on proving each innovation to be feasible in advance of actual testing, 
before a board of cautious officials, we probably still would be in the 
horse and buggy age. 
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The American privilege of risking capital on ideas, with the penalty 
of going broke as a deterrent, has built most of our industries and can 
work under reasonable rules in aviation. 

Aircoach is a good example. Under controlled entry, it might not 
have started even yet. While local service certificates were granted 
along traditional lines, and have not been profitable so far, applic a- 
tions for coach- type service got nowhere. The Civil Aeronautics 
Board refused to decide such applications after a complete hearing. 

Had it not been for the exemption powers, the natural ev olution of 
broader service to the public might have been retarded by years. Since 
the independents were not stopped from making their iy: the issue 
was taken at once out of the realm of theory into solid fact. 

Tightening of the law might have prevented all these postwar devel- 
opments. During World War II, the scheduled airlines backed a bill 
for detailed amendment of the Civil Aeronautics Act. Fortunately 
Congress took no action. 

Although the 16-year-old law might be improved in the light of 
all that since has happened, we urge that you do nothing that might 
freeze the pattern against future change, for there may be a great deal 
yet to be learned. 

Today’s scheduled airlines did not go through controlled entry. As 
pioneers of an earlier period, they were rew arded by “grandfather” 
rights under the 1938 act. Such rights should be assured to the 
independent noncertificated companies that now have proved their 
merit. A working demonstration should be enough to show they are 
willing and able to serve the Nation more clearly than a long argu- 
ment to prove theoretical necessity. 


AIR-SERVICE CERTIFICATES 


In granting our branch of the industry the legal certificated status 
it so much needs, officials would give with one hand while, with the 
other, they take away part of the business that now exists. They would 
permit service of the plane-load charter type but would discourage 
route-type operations and the sale of individual tickets. 

Obviously, both are necessary for the balanced operation of the inde- 
pendent airlines and for preserving competition in the public interest. 
Let me speak first on the charter-type service. 

There seems no controversy about granting such work to the inde- 
pendent airlines. The Air Coordinating Committee report said that 
bona fide charter and contract flying should be encouraged by special 
certificates. 

Mr. Gurney recommended deleting reference to “irregular” car- 
riers. We would thank him for removal of that name. Instead he 
would call us “supplementary service carriers.” That would be an 
improvement but we would like to delete the word “supplementary, 
which connotes total absence of competition with the scheduled air lines. 

Grant us certificates as “air-service carriers,” under a reasonably 
broad definition of roles, and we would be happy. That is what we 
ere. 

We do not expect to bar the scheduled airlines from the plane-load 
charter field and we do not want them to bar us from the aircoach field. 
Air transport can best develop by leaving scope to initiative and ability 
ii finding business and keeping it. 
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Charter work, however, is naturally a job more for independent 
airlines whose function is to fly wherever needed than for scheduled 
lines, responsible primarily for maintaining fixed routes. 

Their charter work is secondary; a means of getting a little more 
utilization out of airplanes, especially in slack seasons, when not needed 
for route flying. There is a temptation to use reserve aircraft when 
charter business happens to develop suddenly to the possible impair- 
ment of scheduled service. 

The Civil Aeronautics Board has limited the off-line charter work 
of each scheduled airline in a quarter year to 214 percent of the total 
scheduled airplane-miles flown in the previous 12 months. That means 
a yearly total of about 10 percent of scheduled service in the previous 
year. 

* Even so, most scheduled lines do not come close to their 214-percent 
ceiling in a quarter year. There has not been the systematic develop- 
ment of charter service that the independent airlines can undertake. 

CAB can grant charter certificates under present law and has unex- 
pectedly made a move toward doing so. The Board abstained from 
the nonscheduled part of the ACC report so as not to prejudge its pend- 
ing cases. 

This week, after 214 years of silence in the “large irregular” investi- 
gation, the CAB Bureau Counsel has recommended 5-year certificates 
for selected carriers. Such certificates would not include individual 
ticketing. They would be limited to plane load movements of persons 
and property, and would prevent forwarders or travel agencies who 
might get business, from using the independent airlines. 

The CrarrmMan. At this point in the transcript we will insert the 
statement of position of the Bureau Counsel of the Civil Aeronautics 
Board. 

(Statement of position of Bureau counsel, CAB, is as follows :) 

CIVIL AERONAUTICS Boar, 
Washington 25, June 7, 1954 
Re Irregular Air Carrier Investigation, Docket No. 5132, et al. 
Examiners RALPH A. WISER and RicHARD L. WALSH, 


Civil Aeronautics Board, 
Washington 25, D. C. 

Dear Strs: In accordance with Bureau Counsel's letter to the examiners dated 
April 2, 1954, there is transmitted to you herewith, and there is being simul- 
taneously transmitted to counsel for all parties herein, a statment of position of 
Bureau Counsel in the above proceeding. The executed original and 19 con- 
formed copies of the aforementioned document have been filed with the Docket 
Section of the Board. 

Sincerely yours, 
MERVIN F. Bacan, Bureau Counsel. 


IRREGULAR AiR CARRIER INVESTIGATION, Docker No. 5132, ET Al 
POSITION OF BuREAU COUNSEI 
INTRODUCTION 


This proceeding involves the question of public need for service which is sup- 
plemental to that rendered by the presently certificated air carriers. The record 
in this proceeding indicates that the services rendered by the irregular air carriers 
in the past and those proposed for the future can be classified into two broad 
types: First, transportation of individually ticketed passengers and individual 
shipments of cargo, and, second, plane-load movements of persons and property 
on a charter basis. The problem is to determine whether either or both of these 
classes of service are supplemental to the presently certificated services ; whether 
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there exists a public need for any such supplemental service; whether such need 
can be met by the presently certificated air carriers; if not, whether a spe 
class of carriers should be created to meet such need; and if so, whethe: 
certificate of public convenience and necessity or by exemption. 

It is the position of Bureau Counsel that the examiners and the Board shor 
find: 


INDIVIDUAL SALES 


I. The public convenience and necessity do not require, and it would be adv« 
to the public interest to grant, certificates or exemptions to any of the applicant 
to provide transportation of individually ticketed persons or individual shipments 
of property (as opposed to plane-load charter of persons or property) in domestic, 
overseas, or foreign air transportation on a limited basis. 

A. Such transportation on an individual basis as proposed by the applicants is 
not “additional and supplemental” to the scheduled, route-type service provici 
~ the presently certificated air carriers 

. This service would parallel that performed by the presently certificated air 
carriers, since, to be economically feasible, it must be concentrated on high dens 
route segments where unlimited service on an individual sales basis is alre 
authorized. 

2. This service would result in the operation of a “route type” service, 
public need for which can best be determined in the usual area certificate 
proceeding. 

3. This service would result in undesirable competition which would 
adverse to the public interest and preclude the development of an orderly, w 
balanced air transportation system. 

B. To the extent that a public need may exist for added service on an individ 
ual-sales basis, such need can best be provided by a carrier holding a certificate 
free of limitation as to volume of service. 

1. The limited service proposals by the applicants to establish an arbitrary 
number of flights would have no relation to the public need. 

2. Carriers holding certificates free of limitation as to volume of service have 
the ability to expand to meet traffic demands for additional individual sales 
transportation on a particular route or segment. . 

3. The Board has the authority to certificate additional scheduled, route-type 
carriers, if required, a fact which is recognized by a numer of the applicants ir 
this proceeding since they are also applicants in several area route-type certificate 
proceedings. 

4. Transportation on an individual-sales basis by the applicants in the past 
does not establish a public need for authorizations of this type in this proceeding. 

Individual sales transportation which is based upon numerical limitation 
of flights presents difficulty in administration by the regulatory agency. 

(a) Since individual sales transportation on a limited basis would not be 
related to traffic demands or carrier operating requirements, there would exist 
an economic compulsion to violate the limitations imposed in the authority 
granted. 


CHARTER SERVICE 


II. The public convenience and necessity require the authorization of a class 
of air carriers to provide bona fide charter’ service for the transportation of 
persons in interstate and overseas air transportation, and property in interstate, 
overseas, and foreign air transportation. 

A. There exists an unfilled demand for bona fide charter service. 

B. Transportation of a bona fide charter basis wonld he “additional and supple- 


mental” to the basic scheduled route-type service provided by the presently 
certificated air carriers, 


2“Bona fide charter” contemplates the contracting of the entire capacity of an aircraft 
for the movement of persons and their baggage. or for the movement of pronerty. or bo'h 
on a time, mileage, or trip basis. Such a charter does not contemplate solicitation by the 
carrier, his agent, or a group-forming or consolidating intermediary of individua! persons 
to make up a charter group, or of individual shinments of cargo to make up a plene'oad 
charter of property. Thus, ticket agents, passenger forwarders, airfreight forwarders 
and other group-forming or consolidating agencies would be prohibited from chartering 
aircraft. In connection with group charters and the question of whether individual solic't 
ing occurs, it is appropriate to determine. among other things, whether the group is a pre 
ieee group and has a common purpose beyond that of obtaining the transportation 
tself. 
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1. Such transportation would provide a specialized type of service which is 
distinctive from the scheduled route-type service offered by the presently certi- 
ficated air carriers. 

» The scheduled, route-type operations of presently certificated air carriers 
are designed to meet the demand for transportation of persons on an individual 
ticket basis and property on an individual shipment basis, and the demand of 
the Post Office Department for the transportation of mail. Such demands require 
a scheduled, route-type service between specific pairs of cities, comprising route 
systems, the need for which service can best be determined in the usual area 
route-type certificate proceedings. 

8. The demands which are placed upon the presently certificated air carriers do 
not permit sufficient flexibility for proper development of other than scheduled, 
route-type service. 

{. The presently certificated air carriers have not demonstrated that they have 
the organization which is required to develop this type of service properly. 

5. The development of charter service by the presently certificated air carriers 
would be incompatible with the continuing development of scheduled, route-type 
service. 

(a) The development of charter service would require either (1) the diversion 
of equipment and manpower from scheduled, route-type operations, or (2) addi- 
tional capital investment in equipment and organization. In either event, a 
diffusion of management energy would take place, with the inevitable result that 
the quality of both air services would be adversely affected. 

6. A class of carriers whose facilities are not committed to scheduled route- 
type operations would be better able to develop additional and supplemental 
service. 

7. There would be no significant competition between the bona fide charter 
service as proposed herein and the scheduled, route-type service offered by the 
presently certificated air carriers, and in any event the public benefit from such 
authorization would outweigh any possible detrimental effect upon the latter 
class of carriers. 

C. The certification of carriers to provide bona fide charter service is consistent 
with peacetime military traffic requirements and provides a valuable air trans- 
port reserve for mobilization or other national emergency purposes. 

III. As contrasted with interstate and overseas air transportation, the public 
convenience and necessity do not require certification of any of the applicants to 
tr imsport persons on a charter basis in foreign air transportation. 

A. Unlimited charter service in foreign air transportation of persons may have 
more serious diversionary effect on scheduled, route-type operations, and it would 
be more difficult to assure that such service would be bona fide charter. 

1. Foreign air transportation of persons involves high subsidy resulting in 
part from substantial foreign-flag competition, and any diversion from the pres- 
ently certificated air carriers in this area would increase Federal subsidy require- 
ments. 

(a) Because of the nature of international journeys, including their relatively 
greater travel costs, an inducement would exist on the part of persons who would 
otherwise utilize presently certificated air carriers to band together to obtain cut- 
rate individual fare transportation with consequent diversion from these carriers. 

(b) If charter authority were granted, the directional unbalance of foreign 
air travel would render the service uneconomical unless return loads were pro- 
cured, and would act as a compulsion to violate any limitations imposed in the 
authority granted. 

(i) It would be exceedingly difficult to control the method of solicitation of 
passengers on flights originating in foreign countries. 

2. Grant of authority to transport persons on a charter basis in foreign air 
transportation—where the Board does not have direct rate control—would en- 
danger the international rate structure which is essential to the orderly conduct 
and development of international air transportation. 

4. Grant of authority to transport persons on a charter basis in foreign air 
transportation would have a disturbing effect on bilateral air transportation 
agreements. 

B. Where presently certificated American-flag carriers in the area are unable or 
unwilling to provide charter service and where movement by charter is essential 
to the snecess of the transportation involved, grant of exemption applications 
for particular flights transporting persons on a bona fide charter basis at reason- 
able rates would constitute “additional and supplemental” service in foreign air 
transportation. 
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1. This procedure will permit an evaluation of the prospective effects of the 
operations upon United States-flag carriers, and on international relations and 
the public interest at the time the operation is proposed. 


NEED FOR OTHER SERVICES 


IV. The public convenience and necessity do not require the authorization of 
any of the applicants for the transportation of mail in interstate, overseas, or 
foreign air transportation. 

A. Post office requirements are essentially for scheduled, route-type service. 

B. Emergency or experimental operations for the transportation of mail may 
be authorized by exemption upon proper showing. 

V. Short-term authorizations by exemption may be granted by the Board upon 
specific application for experimental, innovation, or other special services, with 
minimum procedural requirements. 


TYPE OF AUTHORITY 


VI. Authority for the service recommended herein should be granted by a 
certificate of public convenience and necessity under section 401 rather than by 
an exemption under section 416 (b) of the Civil Aeronautics Act. 

A. The act provides that air transportation shall be performed only under a 
certificate of public convenience and necessity, except upon a showing that en- 
forcement of this requirement would be an undue burden upon the carrier by 
reason of unusual and limited circumstances affecting its operations. 

B. A certificate requires findings that the holder is fit, willing, and able to 
perform the transportation authorized and that the transportation is required 
by the public convenience and necessity, which findings assure the development 
of a sound air transportation system. 

C. A certificate carries with it the obligation to perform the transportation 
authorized in a manner to serve the public adequately; an exemption, on the 
other hand, is permissive and does not impose such an obligation. 

D. A certificate permits more orderly administration by the regulatory agency 
of the transportation authorized than does an exemption, because of the speci- 
ficity of privileges and obligations inherent in a certificate. 

E. In this proceeding, the applicants have not made a showing of undue burden 
which would warrant exemption from the requirements of the act that a certifi- 
cate of public convenience and necessity be obtained. 

VII. The Civil Aeronautics Board is empowered under the act to authorize 
transportation of persons and property on a bona fide charter basis as recom- 
mended herein by certificate of public convenience and necessity under sec- 
tion 401. 

VIII. The public convenience and necessity require that the certificates for 
bona fide charter service recommended herein be subject to the following terms, 
conditions, and limitations: 

A. The carriers should be classified as “certificated charter carriers.” 

B. Each certificate should include authority for the transportation of both 
persons and property. 

C. The certificates should be for a temporary period of 5 years. 

D. The certificates should not be limited as to frequency and regularity of 
service. 

E. Within the authority recommended herein the certificates should not be 
limited as to base of operations or areas in which operations may be conducted. 

IX. Since the proper development of the transportation recommended herein 
will depend in a large measure upon the trustworthiness of the carrier, and its 
incentive to develop bona fide charter service, the following criteria appear to be 
particularly applicable to a determination of the applicant’s fitness, willingness, 
and ability: 

1. The extent of the carrier’s experience in successfully providing services simi- 
lar to those recommended herein. 

2. The extent to which the previous operating history of the carrier has demon 
strated recognition of its common carrier obligations to the public. 

3. The carrier’s previous record of compliance with the Board’s regulations 
and those of other Government agencies. 

X. The public convenience and necessity and public interest do not require the 
granting of any certificate or exemption to any of the applicants except as rec- 
ommended herein. 

XI. Applications for bona fide charter authority in the future should be granted 
upon appropriate showings of public need and fitness, willingness, and ability. 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the attached Statement of Position 
of Bureau Counsel upon all parties appearing of record in this proceeding by mail- 
ing to each such party a copy thereot in a properly addressed, franked envelope. 

MERVIN F. BAGan, Bureau Counsel. 

WASHINGTON, D. C., June 7, 1954. 

The CuarrMan. Proceed. 

Mr. Jounsron. In overprotecting the scheduled lines, some officials 
have sought not only to curb direct competition but needlessly to re- 
strict the initiative of carriers in fields not competitive with sched- 
uled route service. If this is carried to its conclusion, we may expect 
to see Federal agents snatch model airplanes from youngsters who 
might grow up and tr y tostart an airline. 

We earnestly petition that your committee declare for a type of 
air service carrier certificate which will give the independent lines 
their needed continuity and stability, without the crippling restric- 
tions that officials, influenced by monopoly thinking, are now advo- 
cating. 

The committee may be interested in the fact that the British Gov- 
ernment grants 7- and 10-year licenses to its irregular carriers, which 
it permits to operate over routes of the subsidized carries. Excerpts 
from the annual reports for 1951-52 and 1952-53 of the British Inde- 
pendent Air Transport Association are filed mowith as exhibits with 
the committee for future reference. 

The granting of licenses or certificates to the United States air car- 
riers would provide stability which would make it possible for them 
to secure private capital to finance their operations. 


The CuatrmMan. Without objection, those excerpts to which you 
just referred will be made a part of the record at this point. 

(Excerpts, annual reports 1951-52, 1952-53, British Independent 
Air Transport Association, are as follows :) 


EXCERPTS FROM THE ANNUAL REPORT OF THE BRITISH INDEPENDENT AIR TRANSPORT 
ASSOCIATION FOR 1951-52 


From its formation in 1946 as the British Air Charter Association, the asso- 
ciation has been vigorously campaigning for greater opportunities for the inde- 
pendent companies to share in the development of the merchant air service. It 
was as a result of representations by the association the Government in 1948 
accepted proposals for the operation by independent companies of regular sched- 
uled services as associates of the State corporations, as a means whereby the 
provisions of the Civil Aviation Act 1946, which gave a virtual monopoly to the 
corporations, could be overcome. 

On the 27th of May the Minister announced the new policy. The Air Transport 
Advisory Council was to be strengthened and would act along licensing lines. 
This was as far as the Government could go toward introducing a statutory 
licensing body without new legislation. The corporations would be allowed to 
retain their existing monopoly so far as other British operators were concerned 
on their existing international passenger networks, but that to operate on new 
routes all operators, state-owned and private, would have to apply to the ATAC 
who would make recommendations to the Minister as to which company or cor- 
poration should be approved. Once approved an operator could operate the 
route for 7 years and, in special circumstances, for 19 years. A new type of 
service to be called the colonial coach was to be provided which would be inex- 
pensive services to colonial destinations, and both the corporations and inde- 
pendent companies could apply for approval to operate these. There would be 
freedom for any operator to apply to the ATAC for all-freight services, so long 
as they would not undermine existing freight services operated by the corpora- 
tions. As to charter operations the Minister said that henceforth the corpora- 
tions would not maintain aircraft specifically for charter work. 

47965—54 58 
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EXcerPTs FrRoM THE ANNUAL REPORT OF THE BRITISH INDEPENDENT TRANSpo) 
ASSOCIATION FOR 1952-53 


NONSCHEDULED OPERATIONS—GENERAL SURVEY 


Despite the very substantial increases recorded on scheduled services, the bulk 
of the independent air transport effort is still directed toward nonscheduled 0; per- 
ations. The capacity and load ton-miles flown during the year were approx 
mately eight times as great as those performed on scheduled services. The de- 
mands which scheduled services have made on aircraft fleets to keep pace with 
nonscheduled expansion. This expansion has, in nearly all cases, resulted ip 
roughly a doubling of activity on the previous year. 

In the general charter field, the independent companies have continued to pro- 
vide essential facilities for the transportation of a wide variety of commodities 
(including the inevitable ships’ shafts) to all parts of the world. There has 
been a substantial increase in the amount of freight carried, but the tendency 
is for the majority of charters to be for the transport of passengers on business 
and on pleasure. Many groups of tourists and holiday-makers have come to 
appreciate the financial saving and the convenience of air charter, and are taking 
increasing advantages of the facilities offered. 

The difficulties experienced with freight charter have no doubt been due to a 
softening in surface rates, especially throughout the winter months, but, with 
the increases recorded, it has obviously been a satisfactory year in this market 
and more general business has been carried out than in any previous year. There 
is a growing realization of the speedy communication offered by air charter, 
both by individuals and shippers, and there has been a continuous demand for 
transport, particularly in situations where urgent action is required. 

The general charter market is now a strongly established one providing for a 
definite need, and the independent companies do not intend to neglect the develop 
ment of its tremendous potential. It is of interest that a fairly high proportion 
of the charter demands are made by foreign countries, these earning a consid 
erable amount of foreign currency for this country. 

The British independent air transport industry has gained a commanding posi- 
tion in the sphere of air charter, and its efforts and enterprise have produced a 
specialized industry which is of great value to this country. 

The predominant operation carried out by the independent companies is, how- 
ever, that of air trooping which has multiplied 17% times since the inauguration 
of the scheme in 1950-51. Troops and their families are now being moved at 
the rate of 120,000 a year of which about 20,000 are carried by Transport Com- 
mand and the remaining 100,000 by the independent operators. 

Troops have been carried on regular services during the year to West Africa, 
the Canal Zone, Malta, Gibraltar, Cyprus, Singapore, Southern Rhodesia, Mont- 
real, and the British West Indies. A new contract was awarded during the 
year for the transportation of troops and families between London and the Fiji 
Islands—a distance of 13,319 miles which is the longest air route ever operated 
by an independent company. It is anticipated that a contract will shortly be 
awarded for trooping to Singapore. The bulk of air trooping, however, is between 
this country and the Canal Zone and the Mediterranean garrisons. About 85 
percent of all trooping to the Canal Zone and 49 percent of the worldwide trooping 
task for all 3 services is now done by air. 

These trooping operations have accounted for 50 percent of the total passengers 
earried on nonscheduled operations by BIATA members, and for 84 percent of 
the total passenger-mileage. When all operations, scheduled and nonscheduled, 
are considered, trooping accounts for 24 percent of the total passengers carried 
and 72 percent of the total passenger- “mileage. 

In general, the direct cost of moving troops by commercial airlines is higher 
than by surface transport, but charter aircraft are being employed, when there 
is a requirement for a regular service with about an equal volume of each-way 
movement, at no greater cost than commercial ship or troopship and, in some 
eases, even more cheaply. 

Some comparative costs of sea and air trooping were submitted by the War 
Office in a memorandum to the Select Committee on Estimates (session 1 
and were published in the seventh report of the committee. The relative costs 
were as follows: 
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Troopship | Commercial 


30AC 
average fare shipp BOA 


United Kingdom-Egypt- -- £30 
United Kingdom-Singapore- - Be a5 


———————— 


The commercial shipping rates quoted are average rates, but all rates are in- 
elusive of the cost of food consumed on passage and, in the case of air transport, 
of accommodation at night stops. 

Apart from any saving in direct costs which results from the use of air trans- 
port, the substantial reduction in the time spent in transit and awaiting passage 
must be taken into account. The Select Committee on Estimates considered (in 
its third report) that, even if the direct cost of air trooping were higher than 
movement by troopship, this would be outweighed by this saving of time, and 
therefore of manpower. The elimination of time wastage is particularly im- 
portant in the case of national serviceman where effective service time can be 
lengthened appreciably by the use of air transport. 

The operation of this vital defense factor by the independent companies has 
been both efficient and economic and it is doubtful if any other British air trans 
port organization could maintain these services at a lower cost to the state than 
that which is being achieved. 

The independent companies, as this report has so far shown, are making a 
great contribution to British civil aviation and, as such, must be regarded as a 
national asset. They have in recent years built up a considerable range of 
services for Government departments in addition to their commercial expansion. 
The strategic reserve which has resulted has, however, only developed as a 
byproduct of this day-to-day commercial charter and scheduled service business. 

No subsidy has been granted, nor asked for, to assist in the building up of this 
reserve for national emergencies. Even trooping contracts, which certainly have 
proved valuable to certain operators, offer no real security. Most of these con- 
tracts are for 2 years’ duration only and terminable at 3 months’ notice. 

The problem would, to a large extent, solve itself if long-term trooping con- 
tracts were awarded which provided a measure of security conducive to the in- 
vestment of private capital. If it is not possible to provide this measure of 
security, then some other solution is necessary. The Government is well aware 
of this problem, however, and is examining various proposals for its solution 
The Minister of Civil Aviation, in a speech in the House of Commons on the 29th 
October 1952, expressed the Government’s view : 

“One of our great problems is the provision of aircraft for the private operator, 
and I am deeply conscious of the magnitude of that problem. If there should be 
another war, as in any emergency, it will be to the independent operator— 
whether it be in India, Persia, or elsewhere—to whom this country will in part 
look for help out of her difficulties. Both as a peace service and as a war 
potential, independent operators have a most important role to play. I am deeply 
conscious of their difficulties, particularly in the field of freight operation, in 
getting suitable aircraft, and we shall not rest until we find some solution to 
that very great problem.” 

The problem is not restricted to aircraft for direct trooping operations how- 
ever. The 7- and 10-year licenses for scheduled service operation have, to some 
degree, helped companies to raise finance for some new aircraft. But the pur- 
chase of the numbers of transport aircraft required to exploit these opportunities 
and to provide an adequate strategic reserve—that is the point which must 
always be borne in mind—is, in nearly all cases, beyond the immediate potenti- 
alities of the independent companies. The opportunities open to the operators 
are at present still speculative, and in any case require long-term development 
planning and involve many adverse possibilities. 

This problem is not limited solely to aircraft suitable for major troop lifts, 
however, and, in the event of a third war, it can be assumed that large numbers 
of small aircraft would be required for vital communication work. 


CONCLUSION ON THE YEAR’S DEVELOPMENT 


The British independent operators have, in the last year, made great strides 


forward and are playing an ever-increasing role in Britain's air-transport ex 
pansion. 
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The operations of BIATA members show that their total effort is of consider- 
able significance and of definite value to this country. 

The nonscheduled type of operation meets a need which cannot, in many 
cases, be met without considerable inconvenience, if at all, by scheduled services 

The air trooping commitments of the independent companies are playing a 
important part in western defense, and, indeed, practically the whole of the 
trooping task is carried out by them. 

The large aircraft fleet of the independent companies, steadily being increased 
and modernized, provides a strategic reserve of vital importance. This fleet 
backed by the maintenance resources provided by the companies and manned 
by crews experienced in all types of operation, is ready to take its place in a 
emergency which might arise. 

The purchase of modern aircraft by the independent companies is in the 
national interest—apart from strategic considerations—in that this will form 
a further market for the aircraft industry which will help in its stability and 
will stimulate export sales by the further evidence of these aircraft being flown 
by British operators. There must be real Government enthusiasm for this fact 
and some provisions made—other than direct subsidy—in order that the new 
aircraft needed by the independent air-transport industry can be ordered. This 
question invites urgent consideration in order that this country can gain a com- 
manding lead in world air transport. 

On their 18,000 miles of scheduled service networks, the independent com- 
panies, without detriment to the state corporations, are making possible new 
air trade where it did not exist before and are opening up new areas to the 
speed, convenience, and economies of British air transport. 


The Cuatrman. Proceed, Mr. Johnston. 


CONTRACT OPERATIONS 


Mr. Jounston. In the related field of contract operations, we feel 
that there should not be any economic regulation, only safety regula- 
tion. American business and industry must be geared to speed, both 


for peace and war. In addition to scheduled airline service, direct 
flight often is necessary for key men or cargo. 

Many companies maintain their own aircraft. Since the excess- 
profits tax went off, the net cost of such service is greater and contract 
services are correspondingly more attractive. 

As an example of what already has been done in this field, one of 
Aircoach Transportation Association’s members, Meteor Air Trans- 
port, flies auto parts for the Ford Motor Co. from Detroit to assembly 
plants in the New York and Philadelphia area, 5 nights a week. 

I think Mr. Gurney mentioned that the other day. On the return 
trips, merchandise is carried from New York for several leading de- 
partment stores in Detroit. 

A western company, General Airways, flies newly hatched turkeys 
from Portland to Salt Lake. Turkey egg and chick production is 
better in low moist areas while the birds mature best in high, dry areas. 
The flights pay for themselves by reducing deaths of chicks in transit. 

There is no limit to what new services may be found in commerce, 
manufacturing, and agriculture. Common carrier service cannot be 
adapted to special needs. The shipper must be able to tell the carrier 
just what todo. To get the business, the carrier must be left free to 
meet such terms. 

Economic regulation of such special-service contracts would not help 
the scheduled airlines. It would simply hamper the development of a 
great untapped potential by air contractors. To interfere with such 
speeding of American business is not regulation; it is meddling. 

Weare glad the issue is being considered so contract air carrier regu- 
lation may be rejected as it should be. 
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AIR EXCHANGE 


To develop the air charter and contract potential, Aircoach Trans- 
portation Association plans to operate an air exchange to coordinate 
civilian traffic as ACTA’s control board now is doing for the military. 

A great deal of potential air-charter work is being lost for lack of 
a joint system. A small company cannot maintain a national or inter- 
national search for business. When a charter prospect is found, it 
may come at a time when the company’s planes are otherwise in use. 
Through an air exchange, opportunities can be seized; the combined 
air fleet can share in the traffic. 

Present military operations will be more economical if loads can be 
found for some of the empty ferrying flights for which the Govern- 
ment now pays. In the civilian field, the economy of charter service 
can be greatly improved by providing return flights. 

The ‘principle is not new. The Britis h have been doing aomething 
similar for 200 years in the Baltic Exchange, founded for sea shipping 
and broadened in recent years to include aircraft. 

The Senate Small Business Committee last year specifically recom- 
mended the following after its hearings on the nonscheduled airlines: 

Authorize organizations to serve as air clearinghouses or air exchanges for 
the irregular carriers in providing charter service and common carriage in order 
to pool their services for the maximum benefit of the public. 

The Aircoach Transportation Association’s present plan is directed 
to the charter-type of business. A proposal for an air exchange was 
filed last year with the Civil Aeronautics Board, pursuant to the Civil 
Aeronautics Act requirement that all interline agreements be so filed. 

Until recently, the proposal was waiting behind some 200 other 
agreements concerning the independent airlines. The CAB now has 
separated the air exchange for action which is being expedited. 

Since the encouragement of charter-type service has been so gen- 
erally favored and since an air exchange is the only means of develop 
ing on an industrywide bases, we ask that your committee avoid any 
provisions that might be interpreted as restricting such service. We 
urge that you specifically favor the air-exchange principle in any 
interim recommendations you may offer, as the Senate Small Business 
Committee has done. 


GOVERNMENT TRAFFIC 


A further potential for useful service that will place the independent 
airlines on a sound economic footing may be found among the growing 
airlift needs of Federal agencies. 

For the military, the economies of flight are only beginning to be 
realized. The cost of planeload charter on competitive bids won by 
the ACTA for our member companies has been less than the regular 
military rates offered by the railroads. Sometimes they have under- 
bid us by use of section 22 of the Interstate Commerce Act, authoriz- 
ing free or reduced rates for Government traflic. 

This law never was intended as a means of competition between 
carriers. Whether or not corrective legislation is passed, there is an 
administrative remedy. If the services will recognize the value of 
men’s time as a consideration in awarding contracts for transporta- 
tion, instead of giving everything to the low bidders, the natural 


soreness of flight can be realized for m: iny classes of traffic not now 
ying. 





904 REVISION OF CIVIL AERONAUTICS ACT 


The Government has been learning in recent years that most major 
operations involve a flow of personnel through training phases into 
work for which they are trained. The faster they move from one place 
to another, the shorter will be the “pipeline” and the fewer men idle jn 
transit at any one time. Thus there can be a reduction in the total force 
needed by the Government. 

The same applies to many classes of freight. For example, the Air 
Force has been experimenting with engine lift. Aircraft engines are 
flown after maintenance to the points where they are to be installed in 
planes. This saving of time reduces the number of expensive engines 
that must be kept on hand. The application of this pipeline principle 
is just beginning. 

Reduction of inventories can be accomplished by maintaining a cen- 
tral stockpile from which items can be flown, rather than keeping dupli- 
cate stockpiles at a number of points. 

Another big potential is in flying the mail. The rates paid the sched- 
tiled airlines range from 45 cents per ton-mile for the Big Four trunk- 
lines to much higher rates for the smaller trunks and local service lines. 
The other rates are 53, 75, 91 cents, $1.48 and $2.58. Our members 
would be glad to fly on many routes at rates between 1514 and 20 cents 
per ton-mile. 

The average scheduled coach fare is about 414 cents per mile. Pas- 
sengers with baggage weigh about 10 to the ton. So they pay about 
45 cents per ton-mile or the same as the Big Four are getting for mail, 
though passengers require heavy seats, washrooms, stewardesses, and 
expensive ground facilities not involved in mail haul. 

The smaller airlines, at higher mail rates, get far more for carrying 
mail sacks per ton than for first-class passengers, whose fares average 
about 6 cents per mile or 60 cents per ton-mile. 

The Post Office Departmént has recently been engaged in an experi- 
ment to carry all first-class mail between several major cities on a space- 
available basis under contract with a few scheduled airlines at a much 
more reasonable rate. This has been successful in overnight delivery 
of mail that would take longer by ground shipment. It points the way 
to flying mail of all classes. 

Our association asked to be included in this experiment. The Post 
Office was agreeable. But the Civil Aeronautics Board refused to let 
the noncertificated airlines, or even the certificated cargo lines partici- 
pate. 

When the independent airlines are placed on a permanent status, 
they will be in a better position to qualify for broader service to Fed- 
eral agencies. It is in the public interest that they fly some types of 
mail, not on subsidy but on a business basis as Government affairs 
should be run. ae 

We can fly mail very economically by planeload and not let it wait In 
airports as happens on a space-available basis where scheduled traffic 
takes precedence. 


AIRLINE FALLACIES 


In the foregoing, we have discussed operations that are essentially 
noncompetitive with scheduled route services. As we understand the 
purpose of the Civil Aeronautics Act, the reason for economic regula- 
tion is to let the scheduled lines build a strong system by protecting 
against destructive competition. Where no competition is involved, 
why regulate except for safety ? 
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Now we turn to the need for independent operations which may 
compete to some degree with the scheduled airlines. While officials 
would give us supplemental traffic, they would bar us from service 
that parallels the scheduled routes, such as individually ticketed air- 
coach flights. 

To prevent any sort of competition, and keep status quo, several 
economic theories have been developed so plausibly that they are 
widely accepted. Here are some of these fallacies : 

1. Subsidy costs: Since the Government is supposed to cover losses 
incurred by the scheduled lines and even see that they make a profit, 
by CAB subsidies over and above the swollen mail rates set by CAB, it 
is argued that noncertificated competition will reduce the income of 
these carriers and thus increase the Government subsidy bill. 

The fact is that only the local-service airlines and three of the smaller 
trunklines are receiving such subsidies. Nonscheduled aircoach service 
is not competing with any of these lines and so cannot effect their sub- 
sidies. 

2. Profit margins: Every time there is a seasonal downturn in air 
traffic, a wail goes up that the scheduled lines may incur losses. The 
fact is that the big trunklines for years have been making far more 
return on invested capital than regulated utilities, transportation com- 
panies as a whole, and industrial companies. In 1953, the trunk air- 
lines earned over 21 percent before taxes and 12.7 percent after taxes. 

3. Public utility: It is stated that the airlines are a public utility 
and should be so regulated. If so, it is the duty of the Government to 
reduce these big earnings. By regulation, this could be done by order- 
ing the reduction of rates. The better way is to permit reasonable 


competition that will force down rates and keep them down. 

4. Competition: The Civil Aeronautics Board thinks that if two or 
more scheduled airlines serve the same route that competition exists. 
In most cases, the competing lines offer the same rates, the same types 
of airplanes, and services that are identical except for the company 
names on the 7 orm and the color of the uniforms the crews wear. 


5. Entry: Airline agents cite the growth in the total number of 
certificated airlines, from 22 to 55 since the 1938 law, as showing that 
entry of new enterprise is not impossible. But the newcomers are for 
local or specialized service. No trunklines have been added and some 
have been merged. 

6. Monopoly: The subject of concentration of power is avoided. 
The startling truth is that the Big Four trunklines (American, United, 
Trans World, Eastern) have been doing two-thirds of all domestic 
business among the scheduled lines. The 10 biggest lines do nearly 90 
percent. 

Of all United States airline business in 1952, scheduled and non- 
scheduled, foreign and domestic, the Big Four plus Pan American did 
two-thirds. 

In other industries, the control of as much as 60 percent by a few 
companies is deemed monopoly and steps are taken to break it up. 

In aviation, instead of protecting little business against monopoly, 
every effort is to protect monopoly against the least exposure to the 
healthy fresh air of American competition. 

Overseas, new United States lines get no franchise though every 


possible advantage is given to foreign competitors by reciprocal agree- 
ments. 
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7. Balanced system: A favorite argument against allowing com 
petition is that a scheduled airline has the responsibility of rendering 
service to unprofitable points along its route and so must have exelu- 
sive franchise between the profitable points, such as long haul between 
major cities, to strike a balance. 

So the cost of service that is uneconomic at the present stage is loaded 
on the long-haul passengers, the main airline traffic. This might be 
tenable if aviation were the only means of travel. But the result js 
to let the bulk of the traffic remain on the ground. 

Is it fair that the mass of the passengers, who want to travel between 
major cities, should be priced out of the air to support intermediate 
service they do not want ? 

8. Limited markets: It is often assumed that potential traffic does 
not leave room for new carriers. The Civil Aeronautics Board has 
underestimated growth in the past. We consider the potential very 
large for the future—large enough for a great deal of new enterprise. 
Growing population and wealth, improvements in planes and airports, 
and worldwide defense needs all point to this. 

9. New equipment: The scheduled airlines also cite the cost of new 
equipment as a heavy expense that cannot be supported if they have 
to meet competition. The main development costs, however, are 
borne by the Armed Forces whose planes point the way for commer- 
cial models. 

While it is true that big, fast airliners are more and more expensive, 
many travelers are content with slower service which still saves days 
of travel as compared with train or bus. Such service should be avail- 
able at a-lower price. 

However, the independent airlines too can take part in technical 
progress. One ACTA member, North American, was the first to equip 
an airliner with backward seating, a measure which many experts have 
long advocated for safety. 

The more the economic base of the independents is strengthened by 
a better status, the more they can contribute to technical progress along 
with the scheduled airlines. Meanwhile it is good for the scheduled 
lines to have a secondhand market for safe and serviceable planes they 
are replacing by later models. 

10. Infallibility: For the CAB to supervise every little detail of 
so big a business as aviation, rather than trust to natural economic 
processes, is beyond the reach of any five men, however wise and indus- 
trious they may be. 

In evaluating all the propaganda to which your commitee is exposed, 
your theme song might well be “It Ain’t Necessarily So.” 

Since the scheduled airlines do more than a billion-dollar annual 
business, they have great resources to influence opinions that will pre- 
serve their monopoly, their guaranteed profits, and their high mail 
rates. 

We are glad that in this country, the little fellow still can be heard 
and right can prevail. 

AIRCOACH NEEDS 


The issue of competition centers on coach-type service which a few 
independent airlines are rendering. After such lines had pioneered 
this broadened service to the public after the war, the Civil Aeronau- 
tics Board sought to limit their power to compete by a series of reg- 
ulations. 
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Frequency of service was the first point of attack. It was ruled 
that the “irregular air carriers” should in fact be irregular. The reg- 
ulations included a number of calendars marked to show operations 
that were so frequent as to be deemed regular. Though it was not 
stated just how often an independent line could fly, the rule has 
amounted to about 8 trips per month between any 2 points. 

The Aircoach Transportation Association has urged 14 trips as a 
fair interim limit. This was endorsed by the Senate Small Business 
Committee report last year. Action is still pending in CAB on this, 
and on an adjudicatory case in which it is charged that the original 
operating authority given to the postwar airlines was curtailed by 
subsequent regulations. 

In addition to making regularity a sin, the CAB ruled against joint 
ticket agents in 1948. In 1949, without hearings, interline ticketing 
agreements were banned so companies could not sell for each other. 

In the face of these restrictions, together with increasing coach- 
type service by the scheduled airlines, the total volume of independent 
coach service is limited. That the independents have been able to 
continue nevertheless is proof of their competence both in sales and 
operations. 

The coach service furnished by the scheduled airlines is inadequate 
to serve the demand by the lower income group of the traveling pub- 
lic. Thus a market exists which the presently nonscheduled airlines 
can serve. 

To meet this demand, it is in the public interest to provide by law 
a procedure whereby supplemental carriers may engage in flights of 
such frequency and regularity as the public interest requires in order 
that this great number of the American public may have available 
facilities for air transportation which does not now exist. 

Buslines transport passengers over 20 billion passenger-miles per 
year in intercity traffic annually. In 1953 the railroads operated 19 
billion passenger-miles of coach service and only about 8 billion pas- 
senger-miles in first-class services. The ratio of economy surface pub- 
lic transportation to first class is therefore about 5 to 1. 

In air transportation, both scheduled and nonscheduled, less than 5 
billion passenger-miles were in aircoach while about 11 billion miles 
were in de luxe service, a ratio of less than one-half to one. 

The Cuarrman. That takes in both the services you represent and 
the coach line services of the regularly certificated carriers ? 

Mr. Jounston. Yes, sir. 

Senator Monroney. Including domestic and foreign, too, or is it just 
domestic ? 

Mr. Jonnston. We are speaking of domestic air transport only. I 
have here a chart to explain in detail. 

Here we have first-class service down to this point on this chart. 
Below we have second-class service. The first class up here is for the 
scheduled airlines; the whole rectangle represents travel of private 
automobiles. This represents all intercity traffic in 1953. 

We have put this in a pyramid form to emphasize the fact that the 
potential for each class of traffic is smaller as the average income of 
the individual goes up. 

We see here that air has penetrated the first-class market to 58 per- 
cent in 1953, the first time that air exceeded first-class rail in our his- 
tory insofar as first class is concerned. 
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In the second-class market, we find the aircoach service provided by 
both the scheduled and nonscheduled carriers has penetrated other in- 
tercity traffic to a small extent only. 

The independent air carriers initiated the aircoach business, but 
only about 10 percent, according to American Airlines, is provided by 
our segment of the industry. There is a potential for further penetra- 
tion of the intercity market. 

The CuarrmMan. Senator Payne, will you take over at this moment, 
please? I have to leave. 

Senator Payne. Yes, Mr. Chairman. 

Mr. Jounston. On the basis of the traveling habits of the majority 
of the intercity travelers using public conveyances, as evidenced by 
the ratios prevailing in surface transportation, the relative proportion 
of aircoach to de luxe service is only one-tenth the equivalent propor- 
tion as found in surface transportation. 

In further evidence of the deficiency of aircoach service offered by 
certificated airlines, statistics show that the average distance a pas- 
senger flies in first-class deluxe flights of certificated airlines ranges 
between 400 and 500 miles while coach flights in 1953 averaged more 
than 1,000 miles. 

I would like to emphasize that point by another chart. Here we 
have the standard service of the scheduled airlines from 1949 to 1953, 
showing the distance which ranged from 462 to 473 miles. There is 
very little change over that period; whereas in the coach service pro- 
vided by the scheduled airlines, we find that the distance increased 
from 1949 over 700 miles to the present average flight of 1,012 miles. 
That was through 1953. I understand that for 1954, so far this year, 
TWA and American have averaged about 1,400 to 1,500 miles per 
coach passenger. 

It is apparent that the scheduled airlines are doing just what they 
accuse irregular carriers of doing—they are skimming the cream off 
the market. 

Senator Monroney. In other words, you cannot get short-haul serv- 
ice on the coach-type plane ? 

Mr. Jounston. Not on the scheduled airlines. 

Senator Monroney. Or on the nonscheds because they are all play- 
ing for the long-haul and the seats are held until the very last minute 
hoping that you will get a cross-country sale rather than to supply 
somebody wishing to travel between Washington and New York, let 
us say. 

Mr. Jounstron. I think that is sometimes true. 

Senator Monroney. It is also correct on your deluxe service that 
the seats are held for the long haul and the intermediate points have 
to wait until almost the standby position to be sold a seat to go to 
Nashville. 

Mr. Jounston. Yes, sir. It appears the intermediate coach service 
is offered to attract the customer who ends up by being sold a high- 
priced ticket. 

Senator Monroney. Are there any statistics on the density of traffic 
load on these scheduled coach lines? 

Mr. Jounston. Yes, Senator. The average passenger-load factor 
on trunkline scheduled coach flights in 1953 was 72.7 percent. Nat- 
urally, the deluxe service is lower. The figure was 62.2 percent in 1953. 
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Senator Monroney. Does that deluxe flight include the heavy 
iraflic density routes and sparse points, too? 

Mr. Jounston. That is the average; yes, sir. We have got figures 
to compute that with a 64.4-percent load factor on coach service the 
scheduled airlines would realize an equivalent gross revenue from a 
plane, operating on short-haul coach service to all their intermediate 
points not now so serviced. It seems that it would be economical to 
provide a coach service to intermediate points as well as the long-haul 
points. But the coach service of the scheduled airlines does not reach 
the sparse points. Only about a tenth of the 550 points on the sched 
uled air routes are getting air-coach service. 

In view of this, we propose to ask this committee to consider that 
our segment of the industry be authorized to provide intermediate 
coach service where the scheduled airlines have failed to develop it. 

In 1953 the average distance American Airlines and TWA carried 
their coach passengers was over 1,500 miles and 1,400 miles respec- 
tively. It is therefore apparent that they are not using their equip- 
ment to meet the demand of travelers who prefer coach service 
throughout their certificated routes but are merely meeting competition 
on their long-haul routes. 

CAB statistics of mileage and traffic show for the first time in Jan- 
uary 1954 the average revenue passenger load in regular service and 
in coach service separately. The average load in regular service is 
reported to be 27.29 occupied seats while the coach average is 44.86 
seats. On the basis of aircraft being equivalent, although the larger 
aircraft usually operate in regular service, this means that in coach 
service the same equipment and the same flight cost—coach flights 
cost less than regular service—produces 64.4 percent more transporta- 
tion than in regular service. 

Believing, therefore, that the certificated airlines are not adequately 
meeting the demand of the traveling public for economical air trans- 
port services throughout their authorized territory; that they are 
only skimming the areas of the long-haul coach service market; and 
that the existing preponderance of deluxe service is uneconomical, 
wasteful, and an imposition on the traveling public, this association 
recommends that on any route segment where a certificated air carrier 
in 1953 did not provide coach service for at least 75 percent of its total 
passengers, that the nonscheduled airlines be permitted to fly over 
such routes with sufficient frequency and regularity to supply the 
demand of the public for air-coach service. 

Senator Monroney. Wouldn’t you say, in all fairness to the certifi- 
cated airlines, that the fare and one-half for family rates does put in 
lower transportation during the first 3 days of the week for a con- 
siderable number of people? I don’t know what the statistics show 
on those cut-rate family plans but I have heard of and I have had 
occasion to figure it out myself once or twice and it does come down 
toa figure below coach service. 

Mr. Jounston. Yes, sir; we believe that the family plan has been 
a good thing for the development of aviation. I think you are right 
in that, sir. But much of the coach-type travel demand is for individ- 
uals rather than families. 

Senator Monronty. I wanted the record to show that while perhaps 
the scheduled airlines had not given what many of us feel would be 
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adequate coach service, the fare plan does extend reduced rates where 
the public is traveling in a family. 

Mr. Jounston. Yes, sir. Some independent airlines also have ap- 
plied to the Civil Aeronautics Board to develop their business on those 
light days early in the week with family plans, and have been denied 
the privilege of so doing. 

Senator Monroney. Are your rates on the irregular service subject 
to approval by the Civil Aeronautics Board ? 

Mr. Jonnston. All rates are filed with the CAB and if they are 
not questioned by the Board within 30 days, they are allowed to stand. 
These are the same tariff provisions as for other carriers except for 
contract carriers, as I think you brought out here the other day. It is 
a flexible situation. 

AIR SAFETY 


As for the safety of independent operations, it is easy to draw wrong 
conclusions. Due to the limited volume as compared with the sched- 
uled airlines, one accident may raise the apparent fatality rate for 
the year, while a much better picture appears if a longer term is ex- 
amined. 

The 1953 figures, if presented in totals and not broken down by 
classes of service, compare unfavorably with the scheduled airlines 
because of two big accidents by an overseas carrier, not an ACTA 
member. 

Among our member companies, 38 of 40 in 1953 had no fatalities at 
all. The other 2 each had 1 accident involving military personnel. 
There were no civilian passenger fatalities among our members in 1953 
or thus far in 1954. 

No Aircoach Transportation Association company had any fatal- 
ities in 1952. Most have never had a fatality. 

We are happy to report that there have been no fatalities at all 
among the nonscheduled airlines in more than 9 months. As for the 
C46, the subject of so much scare publicity which the railroads by no 
means discouraged, there have been no fatalities among the independ- 
ent airlines for nearly 18 months. 

To keep our record good, the Aircoach Transportation Association 
Works closely with the Civil Aeronautics Administration. In the past 
year, communications equipment has been modernized. CAA has 
trained our chief pilots in latest C-46 procedures. They, in turn, have 
trained other pilots in their own companies. 

For modification of C—46’s, our association took initiative in the 
formation of the Aircraft Engineering Foundation so the C—46 oper- 
ators, including certificated cargo lines, could pool their resources in 
the improvement of this reliable workhorse airplane, still the most 
economical for short range. 

The sooner the future of our member companies is assured, the 
better they can plan improvements on a long-range basis. 


CONCLUSION 


Much more could be said about the role of the independent airlines 
and about the portions of the McCarran bill that might affect them. 
We would like the privilege of final rebuttal if further testimony raises 
points we feel should be answered. 
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Otherwise, since it is the intent of your committee not to report a 
bill but simply to build a record in this Congress, we shall await 
further action in the next Congress. 

Meanwhile, we say again that it would be constructive for your com- 
mittee to file an interim report of your findings which have had the 
advantage of public hearings while the air policy report of the Air 
Coordinating Committee was not shaped by public discussion, a neces- 
sary step in arriving at any finished policy on issues as important as 
those in civil aviation. 

After extensive hearings, the Senate Committee on Small Business 
reported on the role of the irregular airlines in the United States 
air transportation industry and on the future of the “irregular” air- 
lines. We hope your committee will wish to consider the evidence in- 
troduced before that committee and the reports (S. Rept. 540, 82d 
Cong., Ist sess.; and S. Rept. 822, 83d Cong., 1st sess.). This asso- 
ciation recommends that the recommendations so made by the Senate 
Committee on Small Business be placed into effect by the enactment 
of any necessary legislation. 

Decent protection of new enterprise and small business is an Ameri- 
can principle and a bipartisan policy often reaffirmed. We are confi- 
dent that the more you examine the facts in air transport and separate 
the facts from the fallacies circulated to preserve air monopoly, you 
will take firm action to give the independent airlines the long-delayed 
recognition and legal status they have so well earned by their per- 
formance. 

I have here a list of the members of our association and the officers 
for the committee’s information. 

(The list referred to is as follows :) 


ATRCOACH TRANSPORT ASSOCIATION 
OFFICERS 


H. B. Johnston, president. 

A. J. Rome, executive vice president (supervises some 30 field offices). 

Robert Jones, vice president for operations (manages aircraft-control board). 
George N. Astras, treasurer. 

George A. Prill, technical director. 

Kendall K. Hoyt, public relations. 


DIRECTORS 


H. B. Robinson (chairman), Peninsular R. D. Jones, United States Overseas Air- 
Air Transport. lines, 

Roy C. Briten, Westair Transport. O. L. (Bob) Morrow, Meteor Air Trans- 

Gus Callas, General Airways. port. 

Shields B. Craft, Standard Airways. A. G. Thomson, Jr., Argonaut Airways. 

MEMBER COMPANIES AND ASSOCIATES 


Aero Finance Corp., Miami Springs, Fla. Central Air Transport, Inc., 

Air America, Ine., New York, N. Y. Calif. 

Air Cargo Express, Inc., Seattle, Wash. Conner Air Lines, Miami Springs, Fla. 

Air Services, Inc., Burbank, Calif. Consolidated 

Air Transport Associates, Seattle, Wash. Wash. 

Argonaut Airways Corp., Miami, Fla. Continental Charters, Inc., Miami, Fla. 

Blatz Airlines, Inc., Los Angeles, Calif. Currey Air Transport, N. 

California Air Charter, Burbank, Calif. Calif. 

California Hawaiian Airlines, Burbank, Fleetwood Airlines, Inc., Philadelphia, 
Calif. Pa. 

Caribbean American Lines, New York, General Airways, Inc., Portland, Oreg. 
ms Great Lakes Airlines, Burbank, Calif. 


Burbank, 


Airlines, Ine., Seattle, 


Hollywood, 
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MEMBER COMPANIES AND ASSOCIATES—continued 


Hemisphere Air Transport, Long Beach, 
Calif. 

Johnson Flying Service, Missoula, Mont, 

Los Angeles Air Service, Los Angeles, 
Calif. 

Meteor Air Transport, Teterboro, N. J. 

Miami Airlines, Inc., Miami, Fla. 

Modern Air Transport, Newark, N. J. 

Monarch Air Service, Chicago, Ill. 

North American Airlines, Burbank, 
Calif. 

N. American Food Carriers, Miami, Fla. 

Peninsula Air Transport, Miami 
Springs, Fla. 

Quaker City Airways, N. Philadelphia, 
Pa. 

Regina Cargo Airlines, Miami Springs, 
Fla. 


Sourdough Air 
Wash. 

Southern Air Transport, Miami, F 

S. S. W., Inc., El Paso, Tex. 

Standard Airways, Inc., 
Calif. 

Trans-Alaskan Airlines, 
Calif. 

Trans-American 
Calif. 


Transport, 


San 
Long Bi 


Airways, 


Trans-National Airlines, Long Beach 


Calif. 
Unit Export Co., Inc., Burbank, Calif 
U. 8S. Aircoach, S. Pasadena, Calif 


Se itt 


Dieg 


Burbatr 


el 


U. S. Overseas Airlines, Wildwood, N.. 


Viking Airlines, Inc., Burbank, Calif 


Westair Transport, Inc., Seattle, Was 


World Airways, Inc., Teterboro, N. J. 


h 


Senator Payne. I am sure that arrangements will be made, Mr. 
Johnston, in the event that something does develop as a result of fur- 
ther testimony where you desire to enter rebuttal, that arrangements 
will be made for you to have the opportunity to appear either 
personally or to submit in writing ik rebuttal statements as you 
might want to make. 

Mr. Jounston. Thank you, sir. 

If I may at this time I would like to offer for the record these charts 
that I have used here in this presentation, together with a prepared 
explanation. 


Senator Payne. Without. objection they will be made a part of the 
record. 
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C.A.B. EXHIBIT NO. AA ja 
DOCKET NO. 5132 ET AL PAGE 2 OF 8 PAGES 





THE DOMESTIC CERTIFICATED CARRIERS 
ARE PROVIDING NEARLY IO TIMES THE COACH SERVICE 
AS ALL OF THE 
DOMESTIC IRREGULAR CARRIER OPERATIONS COMBINED 


AVAILABLE SEAT MILES 
ALL IRREGULAR CARRIERS COMBINED 
PLUS DOMESTIC CERTIFICATED CARRIERS 





[__] DOMESTIC AVAILABLE SEAT MILES OPERATED BY ALL IRREGULAR CARRIERS COMBINED 


cas a AVAILABLE SEAT MILES OPERATED BY THE DOMESTIC CERTIFICATED CARRIERS 


SOURCE: Subsequent? poges of this Exhibit 
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AVERAGE LENGTH OF HAUL 1949-1953 


CERTIFICATED DOMESTIC AIR TRANSPORT INDUSTRY 


MILES PER 
PASSENGER 


1100 ————_—— 





STANDARD SERVICE 


























1949 1950 19S 


EXPLANATION OF ACTA CHARTS 


Chart No. 1.—Public transportation operators are seriously concerned about the 
vast and increasing volume of traffic that moves by private auto. The rectangular 
outline of this chart represents the estimated 425 billion passenger-miles of inter- 
city traffic that moved in private autos in 1953. 

The pyramid superimposed on the rectangle represents land and air travel by 
public conveyance between cities for that year and is proportional to the size 
of the rectangle. The preponderance of travel in private autos is due in part to 
failure of public transportation to produce suitable services at costs the public 
can afford and is willing to pay. Travelers find it more advantageous or more 
economical to use their cars. 

In the chart of public travel, we use the pyramid form to indicate the stratifi 
cation of the public’s ability to pay. The apex represents the small number 
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of wealthy travelers to whom price is of little consequence. The large numbers 
in the broad base are more price conscious. ‘ , , ; 

The two top sections show de luxe standard air service and first-class rail. 
Air has deeply penetrated the first-class travel market. The 1953 figures shown 
are about 11 billion passenger-miles of first-class air and 8 billion of first-class 
rail. So in this class of intercity traffic, the airlines are carrying about 58 
percent of the total. So: ’ tate 

The lower part of the pyramid is in three parts: aircoach, 4.9 billion; rail 
coach, 19 billion; and bus, 20.7 billion. The total is 43.6 billion passenger-miles. 
Of this, aireoach is only 11.25 percent. 

We believe the 58 percent penetration of first-class travel and only 11 percent 
of second-class is proof that the certificated airlines have been allowed to provide 
too much service for the luxury trade and too little for the average citizen. The 
members of our association pioneered low-cost aircoach service to bring air 
transportation within reach of ordinary people, but we have been forbidden to 
provide it. 

Chart 2.—To illustrate our present minor position in the aircoach traffic we 
established, this is a chart offered in evidence by American Airlines in the “large 
irregular air carrier” investigation (CAB Docket 5132). It states, “the domestic 
certificated carriers are providing nearly 10 times the coach service as all the 
domestic irregular carrier operations combined.” The figures accompanying the 
chart show all irregular carriers at 9.3 percent and domestic certificated carriers 
as 90.7 percent of the total. 

Chart 3.—The present increased volume of certificated aircoach operations is 
a comparatively recent development. This chart shows trends of each type of 
intercity passenger traffic for 1951 and 1953. First-class air increased 1.8 billion 
passenger-miles in this period while first-class rail declined 2.2 billion passenger 
miles. In second-class traffic, air increased 2.4 billion, all by the certificated air- 
lines, while rail coach and bus each declined 0.5 billion passenger-miles. 

Chart 4.—This is a graph of the average length of haul in standard and air- 
coach service by the certificated carriers. While the average haul in the standard 
service has held to a narrow range from 460 to 480 miles per passenger for the 
last several years, the average traveled in aircoach has steadily increased from 
705 miles in 1949 to over 1,000 miles in 1953. 

This makes it clear that the certificated airlines have never offered aircoach 
over all parts of their routes in the same manner as the standard service, but 
are confining aircoach to the more lucrative long hauls. We believe a properly 
organized air transport system should provide first for the higher density low- 
cost service used by greater numbers of people and that the de luxe service 
should be offered only after the volume is enough to support it in addition ta 
the aircoach. 

Encouragement of this would be the opposite of what we now have. The de 
luxe service might well be confined to long haul. The service available to the 
greater number of communities would be the more widely needed low-cost air- 


coach. 

Mr. Jounsron. And also copies of the reports of the Senate Small 
Business Committee that I made reference to, unless that is unneces- 
sary. 

Senator Monronry. How long are they ? 

Mr. Jounston. They are very brief, about 4 or 5 pages each. 

Senator Payne. The committee does have copies. 

Mr. Jounston. Thank you very much. 

Senator Parner. Just before you leave, Senator Schoeppel, who is 
a member of the committee, and who could not be here today, unfor- 
tunately, had a list of questions that he wanted to have an opportunity 
to ask you. Therefore I will proceed to ask them so that they can 
be made a part of the record. 

Mr. Jounstron. Yes, sir. 

Senator Payne. The first question is do you believe that air trans- 
portation should be economically regulated by the Federal Govern- 
ment? 

Mr. Jounston. As I pointed out in my testimony, we felt that con- 
tract carriers should be relieved of economic regulation. However, 
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we have always felt that regulation on safety and certain economic 
phases is in the interest of the development of aviation in general, 
So, I think I would say that in general we are in favor of regulation, 

Senator Payne. Has any Civil Aeronautics Board majority ever 
supported the nonscheds’ position that the frequency and regularity 
regulations are illegal ? ; 

Mr. Jounsron. No. I think there is a case pending where that js 
to be determined. The Board has permitted North American to have 
an adjudicatory hearing where these regulations will be tested. 

Senator Payne. But to your knowledge no court has held that the 
frequency and regularity regulations are invalid up to this moment. 
at least ? 

Mr. Jonnston. That is true. 

Senator Payne. The next question is I assume you are dissatisfied 
about the law or about its administration. If it is the law, the com- 
mittee can do something for you. Do you have any objection to the 
law ? 

Mr. Jonnston. Our objection has been to the regulations promul- 
gated pursuant to the law under the breadth of discretion which the 
Board members have, not with the law itself. 

Senator Payne. In other words, you feel the law itself is all right? 

Mr. Jounston. Yes, sir; as we pointed out in our testimony, we 
do not feel that a complete revamping of the law is necessary. Rather, 
we would think that our segment of the industry has established a 
record without clear-cut provision having been provided in the law 
in a situation parallel to that I believe that exists for the surface 
freight forwarders where it was necessary to recognize that they were 
a needed service-and had done a lot. As a result, the fourth section 
of the Interstate Commerce Commission Act was added. - 

Likewise in aviation, an amendment might be in order. But if the 
present act is administered in keeping with the preamble, which states 
that aviation should be developed and encouraged—if the act were 
properly construed by the Board—it may not be necessary to have 
any amendment. 

Senator Payne. The biggest question you have is with the adminis- 
tration of the law over the period ? 

Mr. Jounston. Yes, sir, and the particularly restrictive regulations 
pursuant thereto. 

Senator Monroney. Isn’t it a fact that your prime objection is to 
the interpretation of the Civil Aeronautics Board through the years 
against the entry of new airlines being permitted to compete with 
those who came in under the grandfather clause ? 

Mr. Jounston. Yes, sir. 

Senator Monroney. There is nothing in the act that would give 
the Civil Aeronautics Board that directive, is there? 

Mr. Jounston. No, sir. 

Senator Monronry. To prevent entry into the airlines business, 
but from a practical standpoint through the years that has been the 
effect of the administration of the act? 

Mr. Jounston. Yes, sir. Mr. Beitel is of counsel for the associ- 
ation. Perhapshe might have a word on that. 

Mr. Berret. The requirement of the certificate of public convenience 
and necessity, which is in the act, is an effective control of the entry 
of new enterprises into the business. That does not exist in most nor- 
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mi al businesses. Certificates are required only in those utilities which 

ave large investments, of the power type and the telephone type and 
al ailroad type. But that requirement, in section 401 of the Civil 
Aeronautics Act, has been construed to limit much new enterprise 
coming into the field. It has been the principal deterrent to the 
crowth of the independent airlines. The issuance of that certificate 
has been hedged around with so many requirements and so many ad- 
ministrative maneuverings that a small company simply cannot afford 
to go in and get a certificate. 

Senator Payne. Does that answer your question, Senator Mon- 
roney ¢ 

Senator Monronery. Yes. My prime consideration was with the 
trunk carriers. I did not mean to say that the local service airlines 
had not been certificated, but the trunklines are fewer in number today 
than they were several years ago. 

Mr. Berret. That is right. 

Senator Payne. The next question is how many mamabers ot the Air- 
coast. Transport Association which you represent fly between New 
York and either Los Angeles or San Francisco and how m: uny between 
New York and Chicago or Miami? 

Mr. Jounston. That would have to be pinned down to a certain 
date, because it would vary considerably among the operators. I do 
not think it would be possible to answer that. 

Senator Payne. Let us take during the latter part of 1953. 

Mr. Jounston. As I said, if I had a given time I might do it, and 
then it would be necessary to check w ith the indiv idual carriers. We 
might, if you designated a certain date or a certain segment of that 
period, be able to supply that to you in the form of a letter. 

Senator Payne. Take any 1 month or 2 months. Would that be 
possible ? 

Mr. Jounston. It might be possible, Senator. I will have to check 
and see. We will make every effort. 

Senator Payne. Check that and see if you might be able to provide 
it for the months of October, November or December 195 3, we will 
say, any one or all of them, if possible. 

Mr. Jounston. Yes, sir; I might point out that there is extensive 
research entailed in gathering that information. It might take a 
good deal of time and a good deal of money and we would like to ask if 
you will be satisfied with a lesser amount of work inasmuch as we are 
involved in so many proceedings. 

Senator Payne. So far as I am personally concerned I do not think 
you should be put to additional expense. If the facts are readily 
available, all right. { 

Senator Monroney. Any facts which you have heretofore submitted 
to the Civil Aeronautics Board that would help to be in the direction 
of the statistics asked for, would be suitable within limits. 

Senator Payne. I would say definitely, sir. 

Mr. Jounston. All right, sir. 

Senator Payne. But I do not think it is a thing that you should 
have to involve yourself in a tremendous amount of research and 
expense. 

Mr. Jounston. We are most happy to do it. It was only the long 
period of time. 
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Senator Payne. Do you recall the number of flights recommended 
in the Smal] Business Committee report last summer ? 

Mr. Jounston. Yes, sir; the Small Business Committee report 
recommended 14 flights between any two points. 

Senator Payne. Those are round-trip flights? 

Mr. Jounston. Yes, sir. 

Senator Payne. During a 30-day period ? 

Mr. Jounston. That is correct. 

Senator Payne. Do you have any idea how many flights per month 
and flights per day this would permit the nonscheds to operate bet ween 
New York and the west coast, New York or Chicago and Miami, or 
between any other two points? 

Mr. Jounston. We have seen fantastic figures calculated by some 
of our competition to indicate what would be possible, but we have 
never really considered that important for this reason: We felt that 
economie conditions would naturally keep the number of flights down 
to those that could be operated profitably to suit the public require 
ments. , 

For that reason I have not retained that figure in my mind. We 
think that that is something that there would be no need to worry 
about. The Senate Committee’s recommendations were that they 
expected, if any limitation as to the number of carriers that might 
operate those 14 trips over any 1 route were necessary, it would be 
established if and when the Civil Aeronautics Board acts on the 
matter. The Board then could prescribe appropriate limitations. 

Senator Payne. Do you know how many coach round trips per day 
are provided by the scheduled airlines, that is, American, TW A, and 
United, between New York and Los Angeles and New York and San 
Francisco ¢ 

Mr. Jounston. We have taken periodic readings on that, sir, and 
I believe that we have the information available but I do not know 
just offhand. I think that it is small compared to the total number 
of flights they provide. 

Senator Payne. Would you think somewhere around 21 would be 
about right ? 

Mr. Jounston. Was that for 1 carrier between the 2 points or for 
the trunklines? 

Senator Payne. That is by the scheduled airlines, American, TW A, 
and United, between New York and Los Angeles and New York and 
San Francisco. 

Mr. Jounsron. That might be possible, sir. It is true that in recent 
months the certificated airlines have recognized the importance of 
air coach and the potential, and it looks as if they are endeavoring 
to increase the amount of service being provided so as to thereby also 
effectively squeeze our segment of the industry out, but that figure 
might sound appropriate for the current period. 

Senator Paynr. Can you support a recommendation if those fig- 
ures—and I have not gone over all the figures with reference to the 
nonscheduled comparisons that are computed here and there is quite 
a lot of detail in connection with it—but can you support a recommen- 
dation that 14 round trips a month be authorized for each nonsched ! 

Mr. Jounston. We have pending before the Civil Aeronautics 
Board now a petition for reconsideration, of an application filed by 
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seeking the 14 trips. In that petition we feel that we have effectively 
supported the 14 “wie oo : : 

Senator Payne. And that is the recommendation made by the Small 
Business Committee ? 

Mr. Jounston. That is correct, sir. The petition followed the exact 
language of the committee’s recommendation. 

Senator Payne. And you do feel that you can support that? 

Mr. Jonnston. Yes, sir. I might add that the minority of the 
Board, Mr. Lee and Mr. Adams, in their dissenting opinion where an 
initial application was declined, wrote favorable comments that they 
would themselves recommend the 14 trips for each carrier. 

Senator Payne. In other words you feel that, as a result of the 
initiative that was taken by the nonscheduled lines in providing the air- 
coach service, that is actually the factor that has brought about 
the utilization of aircoach service by the so-called scheduled, certifi- 
cated lines? 

Mr. Jounston. Yes, sir. If I understand you correctly, we think 
that the fact that we patented, so to speak, the aircoach trip 

Senator Payne. You pioneered it. 

Mr. Jounston. Yes, sir. 

Senator Payne. Do you happen to know—and I think it is a ques- 
tion that is probably difficult for anybody to answer offhand uniess 
you do have the information and you seem to have a lot of information 
at your fingertips—do you happen to know how many economic 
enforcement proceedings the Civil Aeronautics Board has instituted 
against nonscheduled carriers since 1950 ? 

Mr. Jonnstron. Since 1950? 

Senator Payne. Yes. 

Mr. Jounston. Exhibits covering that were submitted by the Air- 
coach Transport Association at the Small Business Committee hearing 
last year. I do not know offhand the total number of proceedings since 
1950, but I think there have been considerable. There are bound to be 
cases, when the regulations that we have opposed are so restrictive 
that they do not permit a carrier, so to speak, to go to the trough often 
enough to eat. 

Senator Payne. If I gave you a number of 12, would you think that 
with 12 cases during the years 1951, 1952, and 1953 that it conld be 
construed that the Civil Aeronautics Board is persecuting the non- 
scheds? 

Mr. Jounston. Twelve seems to be a figure that is about correct as 
far as T can recall. 

Senator Payne. There were 2 cases in 1951 and 5 cases in 1952 and 
5 cases in 1953 that I have listed here. 

Mr. Jounston. Yes, sir. 

Senator Monroney. Could I ask a question right there? 

Senator Parner. Yes. 

Senator Monroney. These enforcement cases on economic matters 
would show that Civil Aeronautics Board was going to be certain that 
they would be limited to the 8 flights per month between 2 points, 
and therefore all nonscheds were on notice that they would risk losing 
their exemption if they should overfly the limit by 1 or 2 flights per 
month, is that not correct? 
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Mr. Jounston. That is true, but as I pointed out in my testimony 
the regulations were so hard of interpretation that a carrier might 
be in violation without doing it intentionally or really realizing it, sir, 

Senator Payne. Would you still feel, in view of this figure of 19 
cases in 3 years, that it was an indication at least that the Civil Aero- 
nautics Board was persecuting ? 

Mr. Jounston. Persecuting is not in the enforcement proceedings 
alone. It is in the overly restrictive regulation as well. They hay 
prevented the growth of these irregular carriers and so restricted 
them that the scheduled lines have stepped in and picked up these 
markets developed already by the irregular carriers. 

Senator Payne. How many companies which are members of your 
organization have been the subject of Civil Aeronautics Board en- 
forcement proceedings ? 

Mr. Jonnston. That is hard to say, sir. Over a period of the life 
of our association the membership has changed somewhat; but per- 
haps I can get an approximate figure. It is difficult to give you a 
very accurate guess on that although some of them have been in the 
enforcement proceedings and some are now in such proceedings. 

Senator Payne. Would you say there might be around 10 of the ir- 
regulars since 1950 that might be up for enforcement proceedings’ 

Mr. Jounston. That is possible, sir. 

Senator Payne. I realize you do not have the information readily 
at your fingertips. 

Mr. Jounston. I do not, but as you do know, we have the large 
majority of the irregular carriers as members of our association. 

Senator Payne. How many individuals in companies which are 
members of your organization have at some time been connected with 
companies subject to Civil Aeronautics Board enforcement. proceed- 
ings leading to cease and desist orders, suspension or revocation ? 

Mr. Jounston. That question is impossible for me to answer, sir. 
I don’t know of any such relations between the companies, member- 
ship of our companies or members as individual letters of registra- 
tion. 

Senator Payne. Would you be able to try to secure that informa- 
tion and furnish it to the committee if it is not going to involve a tre- 
mendous amount of research or work ? 

Mr. Jounston. We will endeavor to put it in writing. 

Senator Payne. That is certainly all that could be asked for. 

How many planes are there in the nonscheduled fleet and how many 
are owned and how many are leased from the Government? 

Mr. Jonnsron. In the nonscheduled fleet, and you are speaking of 
the entire industry and not just the membership of our association, 
I presume? 

Senator Payne. Yes. 

Mr. Jonnston. There are around 160 aircraft—C—54’s (DC), 
C-46’s, and C-47’s (DC-2). About half are operated by members of 
our association. 

About 30 are leased from the Air Force and the rest owned by the 
carriers. The last time we made a check, approximately 18 or 20 
planes operated within our association were leased from the Air Force. 

At present the Air Force has 5 C-54’s and 58 C-46’s on lease, about 
half to scheduled airlines. That leaves about 30 on lease to the non- 
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ccheduled. Plans to sell the C-46’s to the operators have been discussed 
but the Air Force has not set a price. 

Senator Payne. Do you recall how much the rentals were on those 
planes ? ; ne : 

Mr. Jounston. On the C—54 I think the initial rental after the 
war. both to nonscheduled and scheduled airlines, was between $3,000 
and $4,000 per month, depending on whether or not they had engines 
with them. The rate was raised more recently to $12,000, varying as 
to whether or not they had engines. More recently it was reduced by 
the Air Force, based upon the prevailing market value of the aircraft, 
to about $8,300. 

On the C46 initially the rentals were around $300 per month, in 
keeping with the postwar market values of the aircraft. Later, the 
activities of the irregular carriers caused the market value to go up. 
Because of the various pressures brought on the Air Force, that rental 
was raised at the expiration of the initial lease, which ran for 4 years, 
to about $1,800 per month. Later, the Air Force took steps to reduce 
the rental to $1,500, the current figure. 

That, with the depreciation over a 5-year period, would give a larg- 
er return in revenue to the Air Force than the current market value of 
the airplane. 

Senator Monroney. In the postwar period the C-46 was worth 
about $25,000, was it not? 

Mr. Jounston. Yes, sir. The present rental of $1,500 is based on a 
$90,000 market value, taking into account that the Air Force had 
realized some $300 per month over a period of 4 years, or over $12,000. 
They deducted the $12,000 from the $90,000, giving them a figure that 
would depreciate the plane over a 5-year period. This figure does not 
take into account the faet that the operators have invested anywhere 
from $30,000 to $50,000 in converting those planes to the present cargo 
and passenger uses from military planes. 

Senator Payne. Do you maintain insurance on them ? 

Mr. Jounston. The individual carrier does of course maintain in- 
surance, yes, sir. 

Senator Payne. What have your airplanes cost the scheduled indus- 
try during recent years? I must be fair with you on that. 

Mr. Jounston, It is a pretty general question. 

Senator Payne. It is a pretty general question because if you are 
going to talk about comparative figures you are going to have to talk 
about comparative types as to what it might have cost in 1952 and 
what it cost in 1953 and what it costs at the present, going way back. 

I would say in fairness it is a pretty difficult job for you to be able 
to give that right off the cuff. 

Mr. Jounston. I might say that the prices that our members would 
have paid would be in keeping with the prices paid by the scheduled 
airlines, after the development costs were footed by the Government 
on the prototype models. 

Had members of our association had permanent status that would 
have enabled them to raise the necessary capital to buy any planes 
that might be available. There have been some planes bought by 
members of our industry. I would certainly have to check with each 


individual company to come up with any specific figures for you, 
Senator, 
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Senator Payne. Would you say that a figure in 1945-46 for a 
DC-6 of $800,000 would be correct ? 

Mr. JouHnston. 1945-46? 

Senator Payne. Yes. 

Mr. Jounsron. That would seem high to me, considering that the 
scheduled airlines were able to lease the C—54’s from the military at 
that time at figures, as well as I remember, as I mentioned before, of 
something like $3,000 or $4,000 a month, and if you depreciate that 
over a period of 5 years it would show the market value to be con- 
siderably below that figure in 1945 and 1946. 

Senator Payne. Well, a DC-6 B in 1952 is about $1,200,000. Would 
you say that is about correct ? 

Mr. Jounstron. I would say so. 

Senator Payne. And a Super Constellation in 1953 cost about 
$1,900,000 ? 

Mr. Jounstron. Yes, sir. 

Senator Payne. And a DC-7 this year about $2 million ? 

Mr. Jounston. Yes, sir. 

Senator Payne. And if they start getting into jet transports of 
course it will increase that figure considerably ? 

Mr. Jonnston. Yes, sir, and I might repeat that if our members 
had some permanent status whereby they were able to finance such 
equipment I would be more familiar with the market price of the 
new aircraft. 

Senator Payne. Do you happen to have anything in your pos- 
session where you could give the total subsidy appropriations for the 
airlines in 1953 and what amount of that went to the scheduled domes 
tic trunklines? 

Mr. Jounston. In 1953? 

Senator Payne. Yes, sir. 

Mr. Jonnston. Would you like me to furnish that in writing? I 
will make a guess. I think it was somewhere around $83 million, if 
I remember. 

Senator Payne. On domestic? 

Mr. Jonnston. That was the total. 

Senator Payne. Total subsidy appropriation ? 

Mr. Jounston. That is a guess. I would prefer, with so many 
figures thrown around in connection with subsidy, it is difficult for me 
to quote them offhand. I think I am generally familiar with them 
but of course the service mail pay rate is just as important a figure as 
the subsidy figures because, as pointed out in my testimony, it is a 
very high figure as compared to other types of traffic. 

Senator Payne. I have just been advised by the committee staff 
that those figures already have been made a part of the record. So 
they are covered now. 

Do you happen to know which domestic trunklines received subsidy 
last year, fiscal year 1954? 

Mr. Jonnston. There are only three of them, I think. 

Senator Paynr. I think you are right on that. 

Senator Monroney. If I recall correctly they are Continental, 
Northeast, and Colonial. 

Senator Payne. And the nonscheds do not compete with those 4 
particular lines, do they? 
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Mr. Jounston. Not very much, sir; with the subsidized. I pointed 
out in my testimony that our competition is mostly with the non 
subsidized. That is nonsubsidized insofar as a designated subsidy 
figure goes without taking into account, of course, an item such as 
the subsidy in the 45 cents per ton-mile that they do receive. 

Senator Payne. The last question that Senator Schoeppel had to 
pose was worded this way. I understand the nonscheds have claimed 
that their operation constitutes a yardstick for me: isuring the effi 

ency of the domestic trunklines. Recognizing that 10 out of 13 of 
these trunklines are nonsubsidized so that the subsidy issue actually 
has nothing to do with the question whatsoever, how do you claim 
that a nonsched flying to only a handful of cities can be a yardstick 
of comparison to a carrier such as Eastern which serves close to 90 
cities ¢ 

Mr. Jomunsron. Well, that is a long question and I would like to 

give considerable time to answering it, preferably in writing. 

Briefly I might say that we feel it is a y ardstick largely in connec 
tion with the coach service provided by the se heduled airlines and 
the differences in number of cities doesn’t seem to be too important. 
To me it is a yardstick for the reason that there is free enterprise by 
operating without subsidy and should, on being compared with the 
cost. of operation by the scheduled carriers or fares or rates charged 
by them, there should be pointed out vividly any difference in the 
efliciency of the operation and any unreasonable charges or rates that 
might be assessed by one or the other. 

Senator Payne. Maybe you would prefer on that where there is a 
lengthy question, and I can see it is involved and would require a lot 
of study of the question itself in order to come up with a specific 
answer, would you be willing to take that and develop an answer on 
it that could be placed in the record ? 

Mr. Jounston. I would be most happy to have the opportunity, si 

Senator Payne. I have nothing further. 

Do you have any further questions, Senator Monroney ? 

Senator Monronry. No further questions, Mr. Chairman. 

Senator Payne. I believe that is all. Thank you very much—unless 
you have something further, Mr. Johnston. 

Mr. Jounston. I think that concludes mine at this time. 

Senator Paynr. The committee will stand in recess until 10 o’clock 
Tuesday morning, June 15. 

(Whereupon, at 11:54 a. m., the committee recessed to 10 a. m., 
Tuesday, June 15, 1954.) 


AIRCOACH TRANSPORT ASSOCIATION, INC., 
June 15, 1954. 
Hon. FRepertcK G. PAYNE, 
Senate Office Building, Washington, D. C. 


Dear Senator PAYNE: While you were presiding at the hearing on the McCar- 
ran bill last Friday, you presented several questions which Senator Schoeppel 
desired to have answered by me. In connection with four of the questions you 
graciously gave permission for me to answer them in writing, and this letter will 
constitute my answer. 

Question. Has any Civil Aeronautics Board majority ever supported the non- 
scheds’ position that the frequency and regularity regulations are illegal? 

Answer. In no published opinion has a majority of the members of the Civil 
Aeronautics Board ever stated that the frequency and regularity restrictions are 
illegal. However, Judge Walter Bastion of the United States District Court 
for the District of Columbia issued an injunction against the enforcement of 
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the restrictions on frequency and regularity which were imposed on nonscheduled 
carriers by Regulation Serial No. ER-159, adopted March 2, 1951. (For a com- 
plete history of this proceeding see the opinions and orders reported in American 
Air Transport v. Civil Aeronautics Board, 98 F. Supp. 660, 344 U. S. 4, 201 F. 24 
189.) 

The United States Circuit Court of Appeals for the District of Columbia (201 
Fed. 2d, 194), stated unanimously that the question was of such far-reaching 
and fundamental importance in the field of administrative law that it requested 
the United States Supreme Court to instruct it as to principles involved, in deter- 
mining the validity of the regulations. 

On failure of the Supreme Court to take jurisdiction, the case was remanded 
to the district court. Meanwhile the carrier had gone out of business and did 
not pursue the case to a conclusion. 

In another case, three Justices of the Supreme Court filed dissents against the 
Court’s order denying certiorari to review revocation proceeding. Revocation in 
that case was ordered because of frequency and regularity. The dissenting 
Justices apparently had some doubt concerning the validity of the Board’s regu- 
lations. (Air Transport Associates v. CAB, 344 U. 8. 922, 97 L. Ed. 910.) 

In the current North American enforcement case, CAB Docket No. 6000, the 
Board and the examiner have set aside one phase of the proceeding for hearings 
on the legality of the Board’s regulations and interpretations thereof which 
restrict the frequency and regularity of flights by nonscheduled carriers. While 
the Board may not have doubted the legality of the regulations at the time they 
were adopted, the Board and the examiner have now authorized a hearing on 
this particular phase of the proceeding. It is reasonable to assume therefore 
that a majority of the Board and the Board’s examiner are now willing to recon- 
sider the legality of the regulations sought to be enforced. 

Question. How many members of the aircoach transportation, which you 
represent fly between New York and either Los Angeles and San Francisco 
and how many between New York and Chicago or Miami? 

Answer. As I explained to Senator Payne, it would be an expensive and time- 
consuming process to consolidate all the reports on file with the Board to obtain 
the answer to this question. Our association keeps no record of the flights oper- 
ated by the member carriers except insofar as such flights transport military per- 
sonnel generated by the association. We did make a study of the frequency of 
service between numerous points for the quarter ended June 30, 1951. 

During that quarter there were 667 flights between New York and Los Angeles; 
88 flights between New York and San Francisco; 707 flights between New York 
and Miami; and 630 flights between New York and Chicago. The 2,092 flights 
between the cities named constituted about 25 percent of the total flights oper- 
ated by nonscheduled carriers—32 percent of all the flights operated were between 
cities where the certificated carriers gave no coach service whatsoever. 

Question. How many companies which are members of your organization have 
been the subject of Civil Aeronautics Board enforcement proceedings? How 
many individuals in companies which are members of your organization have at 
some time been connected with companies subject to Civil Aeronautics Board 
enforcement proceedings leading to cease-and-desist orders, suspension, or revo- 
cation? 

Answer. The total number of companies which are currently members of 
Aircoach Transport Association that have been involved in enforcement pro- 
ceedings brought by the Civil Aeronautics Board amounts to 14. 

The foregoing, of course, includes carriers who made proposals to the Civil 
Aeronautics Board for compromise and adjustment of the proceeding. These pro- 
posals, in many instances, were accepted by the Board or by the enforcement sec- 
tion even without hearing. In at least one instance such a proposal was denied 
by an equally divided Board. Of all the nonscheduled carriers which have ever 
operated, against whom cease-and-desist orders were issued, only 11 lost their 
letters of registration for violation of a cease-and-desist order. 

However, since the adoption of the Civil Aeronautics Act of 1938, over 100 inde- 
pendent airlines operating as nonscheduled carriers have discontinued operations 
as a result of economic and other pressures, of which the most devastating has 
been the severe restrictions imposed on the frequency and regularity of flights. 

These companies involved in enforcement proceedings which are still members 
of the Aircoach Transport Association, have connected with them the same people 
who were connected with the company at the time of the institution of the enforce 
ment proceeding. So far as we have been able to determine, there has been 8 
change in the ownership or management of one Aircoach Transport Association 
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member which resulted in the bringing in of a new owner or new manager who 
had previously been connected with a carrier whose letter of registration was 
suspended or revoked. 

We do know, too, that the principal operating personnel of at least two non- 
scheduled carriers which were the subject of enforcement proceedings are now 
connected with scheduled air carriers. Thus, some of the officers who were re- 
sponsible for having an enforcement proceeding brought against a nonscheduled 
carrier are now operating certificated airlines. 

Question. I understand the nonskeds have claimed that their operation con- 
stitutes a yardstick for measuring the efficiency of the domestic trunklines. 
Recognizing that 10 out of 13 of these trunklines are nonsubsidized, so that a 
subsidy issue actually has nothing to do with the question whatever, how do you 
claim that a nonsked flying to only a handful of cities can be a yardstick of 
comparison to a carrier such as Eastern which serves close to 90 cities? 

Answer. First, I would like to point out that although 10 trunklines do not 
receive Subsidy labeled as such, this does not mean that they are no longer sub- 
sidized. In my direct testimony I showed that the 45-cent ton-mile rate for car- 
rying mail is approximately the same as the revenue derived from transporting 
passengers on coach aircraft. Yet, the facilities required to transport passen- 
gers are much more expensive than those required simply to transport mail. 

The nonscheduled carrier can constitute a yardstick to measure efficiency of 
operations. It is not necessary that the companies being compared be identical. 
No two companies are ever exactly alike. Valid economic comparisons of effi- 
ciency can be made by comparing large and small companies. The comparative 
efficiency of operations can be tested by unit costs in procuring traffic and of pro- 
viding transportation. Other comparisons can likewise be made. The effective- 
ness with which a carrier utilizes personnel is a measure of efficiency. We made 
studies of the personnel of various classes of airlines during 1950. Flight per- 
sonnel, including stewards and stewardesses, were first counted. Then “all 
other” personnel were counted. The percent of “all other” personnel to total was 
54 for nonscheduled carriers, 90 for trunklines, 78 for local service carriers, and 
84 for all cargo carriers. 

Comparisons can also be made between direct and indirect costs. Studies 
which we conducted show that in 1950 the indirect costs of certificated trunklines 
amounted to 51 percent of total costs, while the same cost for nonscheduled car- 
riers amounted to only 41 percent. 

Congress specifically provided that certificated airlines be not only safe but 
also efficient. And by “efficient” was meant economically efficient. The non- 
scheduled lines, able to procure traffic and to transport it at cheap rates and with- 
out subsidy, are, perhaps, the very best standard for comparison with the trunk- 
lines. The nonscheduled lines have demonstrated that air transportation does 
not require the many extravagances which have become a part of trunkline oper- 
ations. 

If you or any other members or the committee desire any further information 
from the Aircoach Transport Association, I shall be very happy to furnish it 
upon request. 

Yours very truly, 
H. B. JounstTon, President. 
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TUESDAY, JUNE 15, 1954 






Untrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room G-16 of 
the Capitol, Senator John W. Bricker (chairman), presiding. 

Present: Senators Bricker (chairman), Payne, Monroney, and 
Bowring. 

Also present: Bertram O. Wissman, chief clerk; Edward C. 
Sweeney, counsel; and Edward Jarrett, assistant chief clerk. 

The CuHarrman. The committee will come to order. 

This is a resumption of the hearings on S. 2647. 

There will be others here in a little bit. 

Mr. Patterson, you are the first witness on the list this morning. We 
are delighted to have you. 
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STATEMENT OF WILLIAM A. PATTERSON, PRESIDENT, UNITED 
ATR LINES, INC. 


The CuarrMaAn. You can either read your statement or file it in the 
record or proceed any way you want. We are very informal in this 
hearing, and I want to give all the help we can. 

Mr. Parrerson. I will read it, Senator, and you may have some 
questions you want to ask me. 

For the purposes of the record, my name is William A. Patterson. I 
am president of United Air Lines. I have been associated with the 
aviation industry since 1929 and have been president of United Air 
Lines for the past 20 years. It is not my intention to attempt to go into 
a detailed discussion of the provisions of the McCarran bill, S. 2647; 
however, I do want the record to show that in substance I agree with 
the position taken by the Air Transport Association in the testimony 
presented on its behalf by Mr. Stuart G. Tipton, its general counsel. 

I have testified before regarding the so-called irregular or non- 
scheduled operators in the air transport field. At this time I want to 
again eee my previously stated position that you cannot have 
a successful air transport industry that is partly regulated and partly 
unregulated. 

In appearing before this committee today, I want to direct my 
remarks to a specific subject, that is, those provisions of the McCarran 
bill, S. 2647, dealing with the regulation of the issuance of securities 
by air carriers. In my opinion, that subject has not been too fully 
covered by those that have preceded me before this committee. 
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Section 309 (d) of this bill would give the proposed Civil Aeronau- 
tics Authority extensive control over the issuance of airline securities 
identical with that exercised with respect to rail carriers by the Inter- 
state Commerce Commission. 

There is nothing new about this proposal. It was first put forward 
by the Civil Aeronautics Board in its annual report for 1942, and has 
been revived from time to time in later annual reports and by Board 
members in appearances before legislative committees. The argu- 
ment is that these powers are needed by the Authority to control airline 
capitalization and prevent excessive debt financing with the resulting 
burden of fixed charges which might cause financial difficulties in a 
period of depression. It is also claimed that control over rates and 
fares cannot be completely effective without control over capitaliza- 
tion, on the assumption that any increased cost of capital resulting 
from unwise financing would be passed along to the public and the 
Government in the form of increased rates and higher mail pay and 
subsidy requirements. 

There is less reason today for the grant of such powers than there 
was in 1938, when Congress passed the Civil Aeronautics Act. The 
capital structure of the airline industry is sound, the industry has 
raised large amounts of new capital to finance its rapid growth and it 
has overcome inevitable problems involved in accomplishing that 
growth. 

Our experience has indicated controls over issuance of securities to 
be unnecessary and unwise. Here are the reasons for our position. 

1. The situation of the airline industry today is in no way compara- 
ble to the conditions which caused the Congress to impose regulation 
of security issues on the railroads in 1920. 

2. The user of air service is amply protected under existing regula- 
tions and powers of the Civil Aeronautics Board and would not benefit 
from the extension of regulation proposed. 

3. The investor in airline securities receives full protection under 
present regulation by the Securities and Exchange Commission and 
through present authority of the Civil Aeronautics Board over inter- 
locking relatidnships and acquisition of control of one carrier by 
another. 

4. Imposition of these controls would be a serious and harmful en- 
croachment on the responsibility of management. 

The power of the Interstate Commerce Commission to regulate 
securities is very broad.. The proponents of control would give the 
proposed Authority these very extensive powers on the premise that 
the situation of the airline industry today is comparable to that of 
the railroad industry in 1920, the year when security regulation was 
added to the powers of the Interstate Commerce Commission. Let's 
look at the question as it affects these groups which in view of pro- 
ponents of control are to be “protected” by this new extension of bur- 
densome regulation. 

First, let’s look at the user of airline services, the passenger and the 
shipper. The record of the airline industry in improving and extend- 
ing service, and at the same time holding the line on price increases, 
is unmatched. We have the best airline system in the world, and it 
offers an outstanding value for the customer’s dollar. I am sure no 
one would make the claim that present prices would be lower if the 
Civil Aeronautics Board had been given control of security issues in 
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1942 when it first asked for such power. No one can justly claim that 
the ‘airlines have financed their vast expansion at excessive cost. 

There is no need for added legislation to control the level of rates 

nd fares or to maintain the standard of service. Competition, both 
rn the air and on the ground, plus the regulatory powers which the 

Civil Aeronautics Board now possesses are ample protection for the 
customer 

Ag dition: al regulation is not required for protection of the investor 
in airline sec urities. In 1920, when the Congress gave control of 
curity issuance to the Interstate Commerce Commission, there was no 
Securities and Exchange Commission. The Securities and Exchange 
Commission was created in 1933 with the express purpose of investor 
protec tion through disclosure of all pertinent facts in the case of pub 
lic sale of securities. Undoubtedly the existence of this protection 
Was a factor in the decision by. Congress in 1938 not to create duph- 
cating regulation under the Civil Aeronautics Act. Regulation a 
the Securities and Exchange Commission, along with the control ai 
ready vested in the Civil Aeronautics Board over acquisition of con 
trol by one carrier over another and the Board’s power to regulate 
interlocking relationships, assures that the airline investor is well pro- 
tected against abuses which existed in the railroad and public utility 
finance in the past. 

One argument advanced is that these new controls are needed to 
protect Government and to increase the effectiveness of present regu- 
latory powers already vested in the Civil Aeronautics Board. With- 
out control of security issuance, it is argued, the carriers will develop 
unsound capital structures and require increased subsidy to bail them 
out when excessive fixed charges cannot be met in a period of reduced 
earnings. Also, according to this approach, the industry would 
quire higher fares and rates than would otherwise be the case. The 
record of the past 16 years does not bear this out. 

At the end of 1 )53, that portion of the capitalization of the 13 trunk 
carriers represented by long-term debt was 28 percent compared to 
preferred stock at 13 yerce and common stock and surplus at 59 
percent. In other words, 28 percent was represented by debt and 72 
percent by equity. Also, the debt portion has been steadily reduced. 
At the same time, total capitalization of the trunk airlines has greatly 
increased, gaining from 169 million as of December 31, 1945, to 557 
million at the end of 1953. I submit that this performance has been 
excellent, particularly in view of the problems met. and overcome by 
the industry in 1947 and 1948. From the infallible vantage point of 
hindsight there are some who say regulation would have improved on 
this achievement, an argument that has little substance in fact. 
Indeed, delays inherent in the regulatory powers might have been 
disastrous. 

Inherent in the approach of those who urge these controls is the as- 
sumption that airline management either stands to gain through the 
creation of an unsound financial structure or is incompetent to man- 
age the finances of the airline. Nothing could be further from the 
truth. Actually, management, along with the stockholder, the cus- 
tomers, and the Government, has a real stake in the financial health 
of the airline and it is management which is held accountable for 
sound finaneial performance. Certainly, if management is to be held 
accountable it should not be forced to surrender its power of decision 
47965—54——60 
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to a Government bureau. Imposition of control over securities issued 
by the proposed Civil Aeronautics Authority could interfere seriously 
with the ability of the airlines to finance the great expansion which 
lies ahead. Successful financial management requires broad experi- 
ence, a continuity of planning, policy and moving toward desired 
long-range objectives. Inevitable delays caused by the necessity for 
review and approval of a particular securities issue could result in 
missing a favorable market. 

The failure of the airlines to obtain more equity financing during 
the immediate postwar periods is frequently cited as a reason for 
imposing Government controls. Application of hindsight can always 
find lost. opportunities, even though they be of such short duration 
as that brief market for airline equity. However, if the airlines had 
been forced to seek Board approval of equity financing accomplished 
at that time, it is probable that the resulting delays would have 
reduced the amount of equity financing which the airlines were able 
to accomplish. 

The controls proposed under section 309 (d) would constitute a 
serious interference with the effectiveness of airline management. 
Under this proposal the Authority would have broad powers to dis- 
approve or modify any financing program or plan presented to it for 
approval. The Authority would have the power to— 

1. Determine need for new capital, including the use to which pro- 
ceeds of any financing are to be put. 

2. Increase or decrease the amount of capital to be raised. 

3. Determine terms and conditions of sale, public offering or private 
placement, pricing, competitive bidding, and so forth. 

4. Determine type of security to be offered, interest or dividend 
rate, and other provisions, such as voting rights, sinking-fund pro- 
visions, conversion features, stock splits, long- versus short-term debt, 
redemption provisions, and so forth. 

The power to determine use of proceeds is particularly important 
in an industry with the rapid technological advance of air trans- 
portation. The science of aeronautics is moving forward rapidly 
and is constantly requiring new decisions of management. Decisions 
as to type of plane, type of engine, number of fleet units required, 
expansion of ground facilities, evaluation of competiticn, and antici- 
pation of competitive impact of similar decisons by others, all are 
extremely important and require the full attention and best judgment 
available to management. 

The power to control the raising of new capital in an expanding 
industry and to dictate use of the proceeds of a security issue is the 
power to control future development of that industry. It is a power 
which should not be taken from private management and handed to 
Government. 

The role of a regulatory agency in approving securities issuance |s 
essentially negative. While it can disapprove or deny, by its very 
nature it lacks the ability to promote a positive financing program. 
Lack of continuity of personnel and policy in the regulatory body 
would hamper the development and execution of long-range financing 
plans. : 

I do not believe anyone can seriously claim that airline financing 
has been subject to the abuses so prevalent in the railroad financing in 
years gone by. Certainly there has been no malpractice similar to 
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that which marked the financing of certain public-utility holding 
companies. The proponents of this legislation have but one claim. 
They say that the airlines did too large a portion of their postwar 
in ancing with debt capital. In other words, it is the judgment, not 
the honesty of airline management that is in question. These critics 
ap parently feel that debt has little or no place in airline financing. 
[ do not agree with that approach. 

The CuatrMan. The ratio of debt to complete capitalization is much 
less, as I remember your figures here, than in the utility field or in the 
railroad field. 

Mr. Parrerson. Yes. I might say, Senator, for our own guidance, 
[ have followed a formula that there is nothing too scientific about, 
but 60 percent equity and 40 percent debt is not an unreasonable ratio. 
[n our financing we have hit a little over 42 percent at its peak during 
the first year and finally liquidated, but an average of 40 percent. 

Debt capital has a definite and logical place in air line finance. Air- 
line management should make use of debt, preferred stock and com- 
mon equity capital in such proportions as to obtain the lowest cost for 
its total new capital requirements consistent with good conservative 
financial practice. 

There are several factors which favor use of debt in the airline 
financing program. One factor which provides a margin of safety 
for airline debt is the relatively heavy cash runoff prov ided by depre- 
ciation. This cash flow resulting from the writeoff of flight equip- 
ment by the airline gives a source » of funds for debt service in periods 
when operations are conducted at a loss. Few industries have a com- 
parable cushion affording protection for both the borrower and lender. 
In addition, availability of funds from depreciation makes possible 
the relatively rapid retirement of debt and promotes financing of 
equipment purchases through bank loans. 

To describe that, Senator Bricker, I might state that in the liqui- 
dation of our short-term debt and long- term debt, the peak payment.of 
any particular year will run about $7 million, and in that particular 
year our depreciation runoff is $33 million. 

Another strong factor favoring use of debt financing is the high 
cost of airline equity capital as compared with the lower cost of debt 

capital. This : a vantage for debt is created by high corporation in- 
come tax rates and the relatively low stock market t appraisal of air- 
line equity values in relation to earnings. 

Airline management has an obligation to obtain capital at the lowest 
cost consistent with maintenance of a sound financial structure. This 
is an objective with which proponents of regulation also agree. Let 
us take the viewpoint of the stockholder and compare the cost of 
financing by borrowing versus that of financing through sale of equity. 
For our “example, we can use the current situation of the four largest 
domestic carriers, American Airlines, Eastern Airlines, Tr: ans-World 
Airlines and United: Airlines. Current cost of debt to those carriers as 
measured by interest rates paid on debt now outstanding ranges from 
3 to 334 percent: This, of course, is cost before taxes, since interest 
is allowable as a business expense. 

The best measure of the cost of new common equity capital to a 
corporation is that level at which the new common equity must earn 
in order not to dilute the earnings of present stockholders on equity 
capital already invested in the business. The earnings-price ratio of 
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a company’s stock gives a good approximation of the return required 
to prevent such a dilution of earnings. Thus the earnings-price ratio 
gives the “earnings yield,” that is by relating earnings to market 
price. Using earnings per share for the year 1953 and taking price as 
the price of the common stock of United, American, Eastern and TWA 
on the New York Stock Exchange as of December 31, 1953, the average 
earnings-price ratio for these four major carriers indicates an earnings 
need of 14.4 percent after taxes or 30.1 percent before taxes, if the 
earnings-rate of present stockholders is not to be diluted. In other 
words, for this hypothetical average airline, the new equipment, 
facility or project in which this new equity capital is to be invested 
must produce a return of more than 14.4 percent after taxes or 30.1 
percent before taxes if the present stockholder is not to be injured. 

Thus the cost of common equity for this group of airlines is from 8 
to 10 times the cost of debt capital and from 21% to 3 times the cost of 
capital raised by selling preferred stock. With this wide difference in 
cost, it is difficult to deny debt a rightful place in the airline capital 
structure. Those who are critical of the proportion of debt financing 
done by the industry since 1945 should recognize that debt is by far 
the lowest cost form of capital in these days of high tax rates. 

I agree with those who say the airlines should obtain added equity 
capital at every reasonable opportunity, yet with the cost penalty just 
discussed it can clearly be seen that we have got to avd a better 
standing with the investing public before we can accomplish this. It 
is not regulation of capital structure which will do this job. The in- 
vestor wants to be shown a history of adequate and more stable earn- 
ings as well as reasonable dividends. 

The prime need of the scheduled airlines today is not more regula- 
tion and more controls such as those proposed here, but better under- 
standing of the problems of the industry and more effective use of 
existing regulatory powers to bring to the industry the financial 
stability which it needs. Fundamentally the airlines need a wider 
margin between revenues and expenses—in other words, a lower 
operating ratio.. Given more adequate margins, the industry will be 
able to obtain equity capital at reasonable cost and management will 
be greatly aided in preserving a sound airline capital structure. To 
propose more regulation is to approach the problem backward—the 
prime goal should be to develop a history of stable and adequate earn- 
ing power. If that is done airline management will have the investor 
acceptance it needs to continue to do a good job in meeting the vast 
expansion needs ahead. 

his industry is now 25 years old. As of December 31, 1953, this 
industry had total assets of $1,113,983,000. In 1953 its operating 
revenues were in excess of a billion and a quarter dollars. In looking 
back over those years we do not find a single instance of an air carrier 
being in trouble because of bad financing. What more can you ask 
or expect of an industry? That record does not indicate the need for 
any such legislation as that ee in S. 2647. It is on the basis of 
that fine record that I urge that the proposed amendment as contained 
in section 309 (d) of this bill is unnecessary and should not be placed 
in effect. 

The Cratrman. Thank you very much, Mr. Patterson. That was 
a most comprehensive presentation. 

Mr. Parrerson. Thank you, sir. 
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The CuatrMan. The next witness will be Mr. C. E. Woolman, 
president and general manager of Delta-C. & S. Air Lines. 


STATEMENT OF C. E. WOOLMAN, PRESIDENT AND GENERAL 
MANAGER, DELTA-C. & S. AIR LINES 


The Cuamman. Good morning, Mr. Woolman. You may proceed. 

Mr. Wootman. My name is C. E. Woolman. I have the privilege 
of serving as president and general manager of Delta Air Lines, Inc., 
of Atlanta, Ga., a company which does business as Delta-C. & S. Air 
Lines since the merger of Chicago & Southern Air Lines with and 
into Delta a little over a year ago. My own personal interest in avia- 
tion dates back to 1910, ‘and I “have been active in the management 
of my company since 1925, 

The opportunity of appearing before this committee is ver ‘y mue h 
appreciated, I am tremendous ly impressed with the tasks with which 
you gentlemen are faced and I] sincerely hope that my few comments 
may prove helpful to you. 

I would like to say, also, I heartily endorse the testimony of Mr. 
Patterson, which he has just given. 

Delta-C. & S. is an airline serving some 60 cities in the United States 
and the Caribbean area, flying almost 6,500 domestic route miles and 
just over 3,000 route miles in the Caribbean. A map showing the 
routes and the cities we serve is attached to my written testimony. 
Despite our rather large geographic coverage, we remain one of the 
country’s medium- sized air lines. 

In looking at our company’s map, of course, you will realize that 
even as a merged system we still must look toward the extension of 
our routes into the Nation’s top traflic-producing center—the New 
York-Washington area—and to the addition of certain limited seg- 
ments linking together the routes formerly operated by C. & S. and 
Delta as separate ee ees Nevertheless you can appreciate the 
fact that, together with Carleton Putnam, the festader of C.& S. Air 
Lines and the chairman of the board of our merged company, I have 
a certain amount of justifiable pride in looking back at what has been 
accomplished since the trying days of the 1920’s and 1930’s. 

Even in these difficult days, we occasionally have time to recall the 
struggles of the early days of our operations. I can well recall the 
early developments of my own company. My own activity in avia- 
tion, which Saat i in the pre-World War I days, included a role i 
the organization of the world’s first commercial crop-dusting com- 
pany at Monroe, La., in 1925, and culminated in the inauguration of 
Delta’s passenger service from Dallas to Atlanta in 1929, a little over 
25 years ago. I can recall the difficult struggle—call it pioneering if 
you will- -involved in our efforts to continue that first passenger service 
in the years prior to 1934, when we were the successful bidder on our 
first mail contract, and then through the difficult years up to the 
passage of the 1938 act. 

That act brought order out of chaos and under it we sinaller opera- 
tors were able to look ahead for the first time with some degree of 
certainty as to the obligations and responsibilities that were expected 
of us in return for our franchise right to engage in the civil aviation 
business. Under that act, this country has developed the finest air 
transportation system in the world, bar none. As the successful sur- 
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vivor of a period of confusion and scandal, following which many 
persons and companies were barred forever from further participa- 
tion in civil aviation and only those who had conducted themselves in 
a manner preventing any possibility of criticism were permitted to 
remain on, we accepted and welcomed the idea of governmental regu- 
lation. We were pleased to note that in commenting to this committee 
the other day the Chairman of the Civil Aeronautics Board was kind 
enough to congratulate the certificated airlines of the United States 
for the dependability of their services, for the progress they have made 
over the years, and for their willingness to conform with the regula- 
tions and rules of the game established by this Congress and the Board 
on the basis of hard years of bitter experience. 

It is as an airline operator of more than 25 years’ actual operating 
experience that I assure you that the unrestrained and unregulated 
days which preceded the passage of the Civil Aeronautics Act of 1938 
were just about the worst example of the evils of cutthroat competi- 
tion that this country has ever seen. 

From the passage of the 1938 act forward, both Delta and C. & S 
devoted their efforts to expanding their services in their general geo 
graphical areas. These years saw us achieve freedom from govern- 
mental support during the World War IT era, a return to subsidy i: 
the chaotic postwar period, and again an emerging from subsidy sup 
port, in the case of Delta,in 1951. The merger of Delta and C.&S. 11 
early 1953 was in keeping with the program of the Civil Aeronautics 
Board to effect such mergers and consolidations as appeared necessary 
and desirable in the drive toward stabilization and a sound economic 
development of the Nation’s air transportation system. 

Nevertheless, both prior to the merger and today, we of Delta- 
C. & S. have been engaged in an unceasing struggle to try to bring our 
system into economic and competitive balance at one and the same 
time. I would like to tell you a little about this domestic system of 
ours because, despite the fact that we have a very considerable geo- 
graphic coverage, the truth of the matter is that there are very few 
segments on our entire system where we participate in really signifi- 
cant traffic potentials between cities of any size. The Chicago- 
Atlanta-Miami route—which we operate in competition with Eastern 
Air Lines—is such a route, and we are indeed fortunate to have such 
a route to support our weaker and more marginal operations. 

Our company, Delta-C. & S. Air Lines. is sort of a multiple-service 
airline, operating three separate and distinct types of services. First, 
we have a few really first-class trunkline segments, capable of main- 
taining long, nonstop flights which operate at a respectable profit. 
Secondly, we have a series of more or less local routes and marginal 
cities, which very definitely depend upon the profits of those few good 
trunk-line-type segments to make up for the losses which they bring us. 
And then we have an international operation which, while not. vet 
self-sustaining, continues to show progress and. being required by 
national interests, justifies a reasonable amount of governmental sup- 
port. 

Now, let me point ont that the domestic operations of Delta-C. & S. 
are not.subsidized. Delta Air Lines has received no domestic mail 
subsidy since October 1, 1951. Although C. & S. did receive a limited 
amount of domestic subsidy, since our merger on May 1, 1953, Delta- 
C. & S. has not received a cent of subsidy in domestic operations and 
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- CAB estimates that the merger of the two companies permitted 

e absorption of $539,000 a year of subsidy, 100 percent of which was 
a saving to the Government. The actual dollar amount involved ji 
pe nding before the CAB at the present time. 

But despite these very strenuous efforts on our part to lift our 
selves by our own bootstraps through this merger, our balance of 
economics and competition still leaves much to be desired. With the 
merger, we have been able to acquire more modern and efficient air 
craft. However, these aircraft attain their inherent economies only 
when flown over relatively long nonstop distances. I wish to submit 
herewith a chart showing the cost per seat-mile of operating a mod- 
ern Convair 340, a twin-engine aircraft, and a Douglas DC—6, at vari- 
ous ranges up to 1,200 miles. 

Assuming an average passenger revenue rate of 5 cents per passen- 
ger seat- mile, from the chart it is obvious that even at a 60 percent 
load factor the Convair break-even point is not reached if average trip 
lengths run under 200 miles and the break-even point of the DC-6 is 
not reac ‘hed unless average trip lengths exceed 500 miles. Yet from 
the shaded bar graph superimposed on this chart, you see that for 
Delta-C. & S. as a merged system 28 percent of our flights have an 
average trip length of under 100 miles, 64 percent of our flights have 
an average trip length of under 300 miles. It is obvious, therefore, 
that that relatively small percentage of our flights which are conducted 
at good load factors over relatively long nonstop distances must sup- 
ply the profits which cause the ; system as a whole to break even. Just 
as our larger cities support and in effect subsidize the services that 
we provide to smaller intermediate points, so the efficiency of the big- 
ger, faster aircraft on long nonstop flights in effect subsidizes the pro- 
vision of service on shorter flights to those same intermediate points. 
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May I also call your attention to the fact that only 1 percent of our 
flights fall into the relatively profitable 1,100 to 1,200 mile non: top 
flight distances. I am advised that reports filed by one of the major 
nonscheduled combines with the Civil Aeronautics Board indic: ate 
that the average trip length of their flights is over 1,500 miles, a fig- 
ure so much in excess of anything that we may hope to attain with 
our present system and our responsibilities for public service that 
their average actually exc eeds the best trip length that we enjoy. 

Now Senator McCarran’s bill, S. 2647 

The CuHamman. The testimony is in regard to another bill, which 
will be considered separately, and I wish the reporter would put that 
in the other record there, so we can consider it at the time that we are 
considering the other bill. 

Mr. Wootman. This portion of the testimony having to do, I think, 
with what I have just covered is very definitely concerned with Mr. 
McCarran’s bill. 

The CHarrman. With the overall bill? 

Mr. Woorman. Yes, very definitely. 

The Cuarrman. All right, you just proceed. 

Mr. Wootman. Now, Senator McCarran’s bill, S. 2647, deals with 
the irregular carrier problem in rather firm fashion. As I understand 
it, Senator McCarran proposes that the practice of the CAB of permit- 
ting these carriers to operate under exemption authority be brought 
to a halt, and that they be required to obtain certificates of public 
convenience and necessity if they are to operate regularly scheduled 
services. If that understanding is correct, I want to give the pro- 
posal my company’s very strong support. 

The impact of these ir regular carrier operations can be very severe 
in the case of a carrier such as Delta-C. & S. wherein the terminal-to- 
terminal paralleling involved arises over our system’s one prime traf- 
fic potential, namely, the highly seasonal Chicago-Miami movement. 
As you gentlemen know perfectly well, as a publicly certificated car- 
rier, we operate under a mandate of this Congress requiring us to 
maintain an adequate level of service to our weak segments and cities 
as well as to the few strong points on our routes. With a system such 
as ours, it is perfectly obvious that if we are to fulfill that obligation, 
we must earn sufficient profits on our strong routes—and in our case, 
since our strong route is to Florida, we must earn those profits in a 
limited season—to offset losses on weak or marginal routes during 
the balance of the year. 

Now, I do not believe that I exaggerate when I say that a limited 
number of cities carry the load for our entire route system. Six of 
our sixty cities produce sixty percent of our revenues. Those cities 
are Chicago, Atlanta, Miami, Dallas, Cincinnati and New Orleans. 
If we add Houston, St. Louis, Memphis, and Detroit, these 10 cities 
produce 73 percent of our revenues. Adding Shreveport and Indian- 
apolis makes a total of 12 out of our 60 cities which produce 77.5 per- 
cent of our total revenue. Gentlemen, when 20 percent of our cities 
produce almost 80 percent of our revenue and the remaining 80 per- 
cent of our cities produce only slightly over 20 percent of our total 
revenue, and the domestic operations of the airline are not subsidized, 
it is obvious that our operations to those larger cities are providing 
the profits that support the service to the remaining 80 percent of 
the points served. 
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The so-called nonscheduled carriers, operating relatively free of 
regulation, have been allowed to choose their own markets. I under 
stand that the large irregulars serve only a dozen or so large metropoli 
tan areas, and that they receive about 95 percent of their total reve 
nues from just 7 or 8 of those cities. If we were permitted to withdraw 
our services from all but our top revenue-producing cities, the over- 
night change in our financial structure would permit us to reduce 
fares to a point where the nonscheds would find the competition not 
to their liking. But at the same time air service to our smaller, mar- 
ginal cities would revert to pre-World War I days and the basis for 
the nationwide acceptance of air transportation, which we have so 
gradually and laboriously achieved, would disappear. Such an action 
would be completely unacceptable to the traveling and shipping public ; 
and it would undermine the value of dependable scheduled nationwide 
air service to industry as a whole and to our national defense. 

The so-called nonscheds, however, move into the heavily-traveled 
markets between Miami and Chicago only in the heavy winter traffic 
season. During the summer months, leaving to us the limited offseason 
business, they pull out and throw their aircraft into the more heavily 
traveled California-New York market. 

In other words, they compete only between points where the hauls 
are long and the traffic is abundant, and they take on no part of the 
burden of marginal or losing services to small cities and nonseasonal 
markets. The CAB, and everyone who understands the economics of 
operating airplanes, agrees that where an airline must engage in short 
hops with light traffic at the points served, the average operating costs 
per mile will be high. As our chart shows, long-haul operations, con- 
ducted between heavy traffic points, are the most profitable of all oper- 
ations. We submit that it is Se lrtaeialte wrong for certificated car- 
riers to be obligated to render adequate service to small light-traffic 
points with comparatively short hops between the points served, when 
noncertificated carriers are permitted to engage in long-haul cutrate 
operations between heavy traffic points with no obligation either to 
continue that service in slack season or to serve the smaller and unprof- 
itable points in between. 

Just two short sentences will summarize our position. We of Delta- 
C. & S. are stanch supporters of competition wherever available traffic 
will support competition. But we strongly believe that the rules of 
the game should be uniform and should be applied to all comers alike. 

I come now to my second point. I understand that Senator McCar- 
ran’s bill proposes no major change in the language of the mail pay 
provisions of the Civil Aeronautics Act, and will be amended to main- 
tain the provisions of the President’s Reorganization Plan No. 10 
which removed any subsidy payment burdens from the Post Office 
Department. I understand that the Air Coordinating Committee re- 
port and the CAB in endorsing that report urge major rewriting of 
those same sections. My company strongly urges that Senator McCar- 
ran’s proposal be adopted. 

Lest someone immediately put out the story that Delta-C. & S. Air 
Lines is seeking subsidy from this committee let me say that we have 
not received a cent of subsidy in our domestic operations since 1951 
and we sincerely hope that the day of subsidy in our domestic services 
will never return. 
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In the first place, when we talk about “subsidy,” it is well to remem- 
ber that it is really not the airlines which have been subsidized. The 
subsidy, where there is any, runs to the passengers and to the cities 
that receive service from airplanes operated through sparsely settled 
territories or over marginal routes. When you gentlemen discuss the 
carriage of mail on rural free delivery routes, you do not say that the 
mailman is subsidized. Rather it’s the resident of the rural area and the 
people in the cities who use the mails to communicate with the residents 
of the rural areas. It’s exactly the same in aviation, and all that the 
airlines ever have received or ever will be entitled to receive is fair 
compensation for the provision of services which the Government has 
determined, as a matter of policy, should be operated and which in- 
clude light-traffic segments and short-haul services that cannot econom- 
ically be operated without Government support. 

Secondly, I know I speak for my company, and I think I speak for 
the industry, when I say that we have never considered the mail-pay 
provisions of the 1938 Act as either a blank check for airline manage- 
ment or an invitation to improvidence. I think that all of us in this 
industry have been anxious to become free of Government support and 
to attain a position of self-sufficiency, with our managements free from 
the limitations and stigmas that go with subsidies, just as rapidly as 
humanly possible. 

Thirdly, I want to say with all of the force ahd conviction at my 
command, that if this committee or the Congress as a whole believes 
that the CAB gives only casual lipservice to the requirement of the 
1938 act that any support given to any airline be tested against the re- 
quirement that that need has developed under honest, efficient, and 
economical management, then, eased you could not be more 
wrong. The Board is not and never has been engaged in some sort of 
a Machiavellian conspiracy with the airline industry directed toward 
the giving away of the Government’s money. [I can recall quite dis- 
tinctly a Chicago & Southern rate case, back in 1947, when a staff of the 
CAB recommended and the Board itself directed the disallowance of 
over $1 million of moneys which Chicago & Southern had actually 
expended in cash dollars, simply because it was concluded through 
hindsight that the actual cash expenses of Chicago & Southern had 
been too high during a given 12-months’ period. That the vigilance 
of the CAB in guarding the taxpayers’ funds is not a thing of the past 
is illustrated by the tentative action of the Board during the past 30 
days in proposing the disallowance in the rate base of the cost of 7 
Convair aircraft actually purchased by Braniff Airways, a proposal 
which, if finalized, will exclude from Braniff’s operating expenses the 
depreciation on some $4 million worth of equipment which Braniff is 
actually operating. 

These are not isolated illustrations. I believe that every certificated 
carrier could testify that rate case disallowance by the Board of large 
sums of money actually spent by the carrier is a constantly recurring— 
and not an exceptional—experience. 

But what I wish to emphasize to this committee is that this is no time 
for any radical revisions of any part of the 1938 act which remotely 
affects airline finances. You will recognize that the increase in the 
capital cost of airline equipment during the past 15 years has been 
unlike anything experienced by any transportation industry before. 
In 1940 our Douglas DC-3’s, which were then the best airplanes in the 
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world, cost us just $120,000 per airplane. This year our Douglas 
DC_-7’s, which incidentally are again the pride of the aeronautical 
world, cost us $1,700,000 per airplane, without spare parts. And lest I 
be accused of comparing a very small airplane with a very big one, let 
me point out that the 21-passenger DC—3’s cost us approximately 
$5,000 a seat, whereas our 69-passenger DC-7’s are costing us Just 
about $25,000 a seat. 

Tomorrow, after the DC-7’s, we must look forward to still further 
and more costly advances—the turboprop and the turbojet. And in- 
stead of costs of $1,700, 000 per plane, we must look ahead to costs in 
the neighborhood of $3,500,000 to $4 million. 

Now, I am not saying for a moment that we expect the acquisition 
of these new fleets to throw our company, or the industry generally, 
back upon Government support. But Iam saying that if the mail-pay 
sections of the act, which have so long served as a bulwark supporting 
the willingness of the investment bankers to finance the growth of the 
airline industry, are arbitrarily stricken out at a time when the 
industry is perhaps more dependent upon financing than ever before, 
the Nation as a whole may be a very grave injustice. 

In the money markets of the Nation, the airline companies must 
compete with other industries for the capital so necessary to our expan- 
sion. This airline industry does not yet enjoy stability of earnings. 
Nor does the airline industry have any sustained-dividend record. As 
a result, if the industry is to attract new capital, the airline picture 
must exhibit some factor which tends to offset those adverse conditions. 

[ hardly need remind the members of this committee what a narrow 
margin lies between the peaks and the valleys in this aviation business. 
In 1947 the airline industry suffered some very terrible losses—for the 
16 domestic trunklines, those 1947 losses approximated $20 million— 
and yet if we had had just 2 more passengers on every airplane we flew 
during that year, the red ink of that $20 million loss would have turned 
into black figures on our industry’s financial statements. Just last 
year, in 1953, I am advised that a downward shift of just 1 percent 
in load factor—just 1 percent, mind you—would have meant a loss of 
revenue to the airline industry of $12 million. It is not very great— 
that vital difference between large losses and respectable earnings— 
and the airline mail-rate structure cannot be tampered with without 
subjecting the industry to the possibility of very immediate and possi- 
bly disastrous results. 

Furthermore, as I have pointed out previously, the country’s air 
routes and airlines are not equal in economic strength. As long as this 
is true, honest, efficient, and economical management standing alone 
cannot always constitute an absolute guaranty of success on marginal 
route patterns which are perfectly capable of supporting themselves 
in good times but which, in poor times, may still be vitally required 
by the needs of the commerce of the United States, the postal service 
and the national defense. 

The Cratrman. This is the point that I thought we had reached 
awhile ago, as TI glanced through it. 

Mr. Woortman. I brought that in, Senator, because in the Supreme 
Court’s decision they did not take issue with the way the Board had 
been administering the mail pay and in separating operating segments 
of a company, but brought out in their report that it was a matter 
that should come back to Congress, and it seems that at a time like this, 
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when we are considering the act, that this is certainly the time to give 
consideration to that thought. 

The Cuarrman. We will make this then a part of the record. 

Mr. Wootman. I would like to have itin. It is very closely related, 

The Cuarrman. We will pick it out of this then and put it also in 
the record on S. 3426. 

Mr. Wootman. May I also comment briefly upon S. 3426, which, 
if enacted, would permit the Civil Aeronautics Board to fix mail rates 
for a division of an air carrier as if that division were a completely 
separate and isolated operation, as it did before the Supreme Court 
reversed the practice. It is my understanding that, in testifying 
before this committee, the representative of the Department of Com- 
merce indicated no opposition to, and the Chairman of the CAB sup- 
ported, the passage of this bill. 

The Supreme Court recently held that the 1938 act requires the 
Board, in fixing the subsidy mail-rate “need” of an air carrier, to 
look at nothing less than the air carrier as a whole; that is, on a system- 
wide basis. Pan American World Airways has at least 4 divisions 
for ratemaking purposes: 1 in Latin America, 1 in its Pacific opera 
tion, 1 in its transatlantic operation, and 1 in its Alaskan operation. 
Trans-World Airlines, Northwest Airlines, Braniff Airways, and 
Delta-C. & S. Air Lines each have 2 divisions for ratemaking pur 
poses: 1 constituting domestic services and the other the international 
services of the carrier. Other domestic air carriers, having stub-end 
international or overseas operations, have had rates fixed by the CAB 
for their company systems as a whole and have not been divided into 
ratemaking divisions. The Board has established ratemaking divi- 
sions where it found that conditions and different circumstances justi- 
fied or required that rates be fixed for a division as if such division 
were an entirely separate air-carrier operation. 

Thus, in the case which was before the Supreme Court, the Board 
the Caribbean operations of Chicago & Southern Air had treated 
Lines (with which Delta was merged last year) as a separate rate- 
making division. After allocation of investment and costs to C. & S.’s 
Carribean operation, the Board treated that division as if it were an 
entirely separate carrier. This was justified, in the Board’s opinion, 
because of different conditions existing in the foreign field from those 
which existed domestically and because it wanted all of the domestic 
air carriers to have as nearly equal competitive conditions between 
each other domestically as possible and to be on a comparative basis. 

The Supreme Court decision destroyed this divisional ratemaking 
procedure and, as a result, made it neecssary for a domestic air carrier 
operating substantial international routes to use its domestic earnings, 
if it had any, to support its financially weaker international division. 
This has the effect of handicapping the domestic division of such an 
air carrier and deprives the domestic traveling and shipping public 
of the advantages which a stronger domestic operation would afford. 

The argument may seem very appealing that if an air carrier in one 
part of its operations makes any profit whatever it should not in some 
other part of its operations be receiving any subsidy. However 
appealing this proposal, it is deceptive and unsound and the Board 
has emphatically found it to be so. The wre J way an individual or a 
corporation can be expected to do well under the American system 
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s to have the incentive of benefiting from good management. under 
aggressive policies. If an air carrier operates a Latin American divi- 
sion under final mail rates, it destroys incentive if years later any 
profit which it may have made under such mail rates in the Latin 
American division is drained off to support, let us say, it Atlantic 
division, for which final rates have not been set during the intervening 
time. Under the Supreme Court decision where the different divi- 
sions must all be offset against each other each time a rate is set, if a 
carrier is on subsidy in any division, the incentive to do well in another 
division will be minimized or destroyed. Furthermore, if the differ- 
ent divisions cannot be treated as separate operations, and if offset 
of earnings and losses must be made as between divisions up until the 
last divisional mail rate is set, the result is to encourage a cost-plus 
method of operation in all of the divisions. What’s the use of doing 
well in any one division if the results are going to be drained off to 
support a less profitable division, perhaps years later ? 

The results of the Supreme Court decision are financially upsetting 
in many other respects. Investors in the securities of airlines are very 
timid. They have never liked this young industry too well and they 
have just recently begun to show some confidence in it. The Supreme 
Court decision will result in the reported financial condition of all air 
carriers operating in different divisions throughout the world being 
subject to adjustment years after publication of such financial infor- 
mation in all cases where any divisional rate proceeding is open in the 
meantime. This is because no one can know what the offset entries 
will have to be until the Board fixes final rates for the last division of 
the company. 

An example of this is involved in the Trans-Atlantic rate case cur- 
rently about to be decided by the Board for Pan American and TWA. 
Both of these companies have an Atlantic division for ratemaking pur- 
poses. Rates are now to be reviewed back to 1946 for both companies. 
To the extent that financial balance sheets and profit and loss state- 
ments have been published in the intervening years from 1946 until 
now representing what purported to be the financial position of divi- 
sions other than the Atlantic division, it now develops that such finan- 
cial reports will have to be importantly readjusted. This sort of finan- 
cial upheaval and unpredictable flux will be about the last straw to 
destroy the confidence of investors; and those airlines engaged in inter- 
national operations will find it increasingly difficult, if not impossible, 
to attract capital from the investing public. 

On top of all of this, in a public pronouncement, the CAB has dec- 
lared recently that, in its opinion, its inability to treat different foreign 
operating divsions of an air carrier as separate operations for ratemak- 
Ing purposes will in the long run cost the Government more money 
and not result in savings as in the first flush might seem to be the case. 

Because of the complexity and somewhat legalistic nature of this 
problem, I wish to submit and ask leave to attach to my written testi- 
inony as an appendix a somewhat more complete statement of our com- 
pany’s position on this important measure. 

I would like for it to be printed in this record. 

The CHarrman. Without objection, we will print it as complete 
testimony. 

(The attached document is as follows :) 
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APPENDIX TO STATEMENT BY C. E. WoOLMAN 


S. 3426 has as its objective the restoration of a construction of section 406 (}) 
of the present Civil Aeronautics Act, dealing with the establishment of mail rates 
which the Civil Aeronautics Board has placed upon that section. Recently, the 
Supreme Court held that the former practice of the Board in fixing mail rates 
for air carriers engaged in substantial foreign air transportation by divisions 
rather than on a systemwide basis is unauthorized under the act.* In referring 
to the Board’s position that prominent objectives of the act would be served bet- 
ter by setting such rates on a divisional rather than on a system basis, the Court 
said: “This may be so. But that is a matter of policy for Congress to decide 
* * * S. 3426 presents that policy to Congress and, if enacted, would permit 
the Board to resume its former practice to which it has strongly adhered i: 
the past. 

Delta-C. & S. Air Lines is seriously affected by this decision. Up until last 
year, Delta was exclusively a domestic airline. In 1953, and in accordance with 
Civil Aeronautics Board policy, Delta merged with Chicago and Southern Air 
Lines, Inc. (C. & S.). The Board has estimated that the merger has saved the 
Government $539,000 annually which would have been required for the domestic 
portion of services operated by C. & 8.2 C. & S. also operated services from New 
Orleans and Houston through the Caribbean and to the North Coast of South 
America. The decision of the Supreme Court now exposes Delta to the additiona! 
load of continuing to compete with exclusively domestic carriers and, at the 
same time, of financing the weaker international division out of domestic earn 
ings. 

It seems to us obvious that in conferring authority upon the Board in section 
406 (b) to fix different rates “for different classes of service,” the Congress 
did so in recognition of the widely varying circumstances and conditions that 
may exist in different parts of the country and the world, thus making it desir 
able to fix rates in different divisions (with appropriate allocations of investment 
aud costs) to meet these varying conditions around the world. 

On this subject the Board has said: “We believe that the Board may rea 
sonably regard domestic and international services as ‘different classes of service’ 
and ‘different air carriers’ within section 406 of the act. Operating problems 
such as the necessity for special equipment for long overwater flights, customs 
procedures, problems of currency fluctuation and control, compliance with many 
and varied foreign laws, dealings and negotiations with foreign governments 
as well as the State Department, the. pressure of foreign-flag carrier compe- 
tition—all characterize international air transportation as a separate class of 
service * * *’* 

The Board has consistently interpreted its authority under the statute as 
permissive and not mandatory. In the case of Pan American, the Board has 
established several divisions ; in the case of some domestic air carriers operating 
short-haul stub-end transborder operations, the Board has not divided the car- 
rier for ratemaking purposes into divisions at all; and in the case of other domes- 
tic air carriers engaged in substantial international operations, such as TWA. 
Northwest Airlines, Braniff Airways, and Delta-C. & S. Air Lines, the Board 
has divided the carrier into an international rate-making division and a domestic 
ratemaking division. The Board based its discretionary authority to establish 
these ratemaking divisions upon the provisions of section 406 (b) authorizing 
it to fix different rates for “different classes of service.” 

We urge you most strongly to recommend the prompt enactment of §S. 3426 
by the Congress so that final rates (in the discretion of the Board) may be 
fixed for a division for the following reasons: 


1. THE FINANCIAL STABILITY OF AFFECTED AIR CARRIERS REQUIRES ITS ENACTMENT 


The legislative history of the Civil Aeronautics Act makes it clear that one of 
the chief aims in its enactment was to provide financial stability in the air trans- 
portation industry. One phase of this prime objective is the development of the 
air transport industry to a point where it will be financially self-sufficient and 


web 11084) Lines, Inc. v. Summerfield, Postmaster General, et al., 347 U. S. 74 (decided 
2 At pp. 79-80 of the Court’s opinion. 
* Statement of reisonnt findings and conclusions, Delta Air Lines, Inc., mail rates, 
io neem division, CAB Docket No. 6110, adopted September 21, 1953, p. 12, foot- 
¢Ibid., p. 9. 
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free from dependence on subsidy. Currently, all but a small amount of the vol- 
ume of operations performed by trunkline air carriers is on a subsidy-free basis. 
The Board’s policy has been to permit a domestic carrier engaged also in sub- 
stantial international operations to operate free of subsidy domestically and thus 
to enjoy the financial stability derived therefrom and to compete with other 
domestie carriers not engaged in substantial international operations on the 
basis of equality. The Supreme Court decision if allowed to stand would destroy 
this practice and would require the domestic to be lumped in with the interna- 
tional operation, the latter of which admittedly is more costly and, for the fore- 
seeable future will require subsidy. 

The significance of this is particularly apparent because over 80 percent of 
the total volume of business done by TWA, Northwest, Braniff, and Delta is 
domestic. It will not be fostering the “sound economic condition” called for 
by the Civil Aeronautics Act if the Board is to be forced to require that domes- 
tie carriers engaged in substantial international operations conduct such do- 
mestic operations on the basis of subsidy support, whereas its domestic competi 
tors not engaged in international operations enjoy the financial stability of not 
being subsidized in their domestic operations. Thus, the Supreme Court’s ruling 
makes it necessary for the Board to penalize the domestic air carrier which is 
engaged in substantial international operations by requiring it to finance out of its 
more profitable domestic operations the more costly international routes which 
the Government has found to be required. 

Under the Supreme Court ruling, no part of the operations of an air carrier 
engaged in substantial international operations can be conducted under final! 
rates until the last and most complicated division has had final rates determined 
Thus, in a current rate case involving the transatlantic division of the Pan Ameri 
ean World Airways and of Trans-World Airlines, rates still are to be fixed 
for a past period going back to January 1946. 

An examiner of the Board has found that the Supreme Court decision will 
require the Board to determine the “need” of each carrier on a systemwide basis 
hack through 1946, even though other divisions of each carrier were on what 
everyone thought were final rates during all or much of that time; and he has 
indicated that on reported figures for such other divisions there was a deficiency 
of earnings therein which, if found to be confirmed through new and additional 
lengthy proceedings, would require more payments by the Government in the 
approximate amount of $1,405,000 to TWA and $1,309,000 to Pan American.‘ 
Although still further proceedings may develop many new claims and counter 
claims, the financial dislocations which belated readjustments in final decisions 
will cause are serious. 

The real point is that under the Supreme Court’s decision no final rates can 
be fixed until the last and most complicated rate division of the carrier’s sys- 
tem has had final rates fixed for it. This would make all profit and loss, and 
all balance sheet, financial statements of Pan American and of each domestic 
air carrier which has one or more international rate divisions temporary and 
subject to change as long as rates for any division of the company have not 
been finalized. 

2. THE SUPREME COURT DECISION LEADS IN THE DIRECTION OF A COST-PLUS 
SYSTEM OF RATEMAKING 


The Supreme Court has found that a cost-plus ratemaking policy would not 
harmonize with the apparent design of the act. On this subject the Board has 
said “* * * Mail rate proceedings are lengthy and complex. Fixing rates in 
separate proceedings for the two divisions as separate units gives the carrier the 
incentive to maximum efficiency in at least one division until the rate for the 
other division is reached and closed. And, since the Board may at any time 
reopen the rate for either division, there is little danger of excess subsidy mail 
pay. On the contrary, to adopt a policy which would, in effect, preclude a final 
rate status for separate divisions of carriers such as Delta, would, by remitting 
the carrier to a cost-plus basis until all divisions were closed, inevitably result in 
fixing cost-plus rates for substantial periods of time. This would be unsound 
as a matter of policy since subsidy support would be likely to increase due to 


® Initial decision of examiner, Transatlantic Final Mail Rate case, docket No. 1706, et al 
served March 26, 1954, at pp. 116, 118 


oganecontinentat € eatern Air, ‘Ine: v. Ciwil Aeronautics Board (336 U. S. 601, 606 
(1949) ), 
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the lack of a full incentive.”* The incentive to do well under final mail rates 
will be lost for long periods of time and the demoralizing effect of cost-plus op- 
erations will be emphasized. S. 3426 should be passed to reverse this result of the 
Supreme Court decision. 


3. THE CONSTRUCTION PLACED UPON THE ACT BY THE SUPREME COURT WOULD Nor 
BE IN THE INTERESTS OF ECONOMY 


In this connection it should be noted that Chairman Gurney in his recent state- 
ment before this committee relative to these hearings on page 55 of his prepared 
presentation with respect to S. 3426: ** * * * The Board is in favor of this 
amendment since it believes that from a point of view of air carrier economy 
its former practice was sound and in the best interests of air transporta- 
tion * * *.” Supplementing the statement of Chairman Gurney, I have included 
in an attachment to this statement.a quotation from a public pronouncement by 
the Board on the subject.* As will be shown in that attachment, the Board, in 
considering this problem (frequently referred to as the “offset” problem because 
of the ‘offsetting’ of revenues or losses from some other division) said: “* * * 
we believe that to follow a policy of offset can only invite serious consequences 
far outweighing any short-term advantages the proposal may appear to have. 
Indeed, while it may be true that application of the offset proposal in this pro- 
ceeding may reduce the immediate subsidy bill to the Government, in the long 
run increased subsidies are likely to result rather than savings * * * .”* 


S. 3426 should be passed in order to avoid this undesirable and unnecessary 
result. 


4. THE SUPREME COURT DECISION I8 ADVERSE TO THE DOMESTIC PUBLIC INTEREST 


Domestic air carriers operating international routes compete in their domestic 
services with air carriers engaged exclusively in domestic services. Interna- 
tional-air services are generally economocially weaker than domestic-air services. 
As a result, air carriers engaged in both types of services are, under the Supreme 
Court ruling, subjected to a constant draining off of their domestic earnings to 
support international services. On the other hand, the domestic earnings of 


carriers engaged only in domestic-air services are not subject to that diversion. 

Under such circumstances, the carrier operating both types of services cannot 
maintain the same level of domestic earnings as their domestic competitors and, 
therefore, necessarily compete at a great disadvantage. This condition will jeo- 
pardize important domestic public-interest objectives. 

Thus, as an example, Delta competes with Eastern Air Lines. If Delta’s 
earnings on its subsidy-free domestic services are to be drained off to support 
the less profitable international routes, then Delta is at a severe competitive 
disadvantage. It is_axiomatic that domestic passenger and cargo rates must, 
for competitive reasons, be similar. Thus, assuming other opportunities to be 
equal, the carrier engaged in both domestic and international services will have 
less earnings available than its exclusively domestic competitor for newer and 
more modern equipment, improved services to the public, and strengthening of 
its ability to raise capital and enlarge its domestic services as the demands of 
the business may require. This handicap is distinctly contrary to the domestic 
public interest. This is another reason why S. 3426 should pass. 


ATTACHMENT 


(Excerpt from statement of provisional findings and conclusions Delta Air Lines, 
Ine., mail rates, Latin American operations, adopted: September 21, 1953, 
pp. 10 to 14) 

“This policy reflects economic realities if the various carriers operating both 
domestic and international services are to be expected to continue to operate their 
international services. It may be noted here that it is not through happen- 
stance that, with the exception of Pan American and Panagra, all United States 
international air transportation service is rendered by carriers which also oper- 
ate domestic divisions. Rather, this is the result of a long and arduous policy 
development participated in by all branches of the Government. Having adopted 


™Statement of provisional findings and conclusions, Delta Air Lines, Inc., mail rates, 
Latin American division, CAB, docket No. 6110, adopted September 21, 1953, p. 14. 
8 Statement of provisional findings and conclusions, Delta Air Lines, Inc., mail rates, 


ia ee division, CAB, docket No. 6110, adopted September 21, 1953, pp. 10-13. 
®*Id., at p. ° 
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the policy that the objectives of the act, the national interest, and the public eon- 
venience and necessity would best be served by a system of regulated competition 
in international air transportation 7 in contrast to the so-called chosen instru 
ment, similar considerations have moved the Governemnt to adopt the policy of 
certificating domestic carriers to perform international services. Thus, in the 
North Atlantic route case ~ the Board emphasized the experience of the domestic 
operators, their existing organizations of trained personnel, and their ability to 
promote and develop the international service through their domestic systems, in 
deciding that the public convenience and necessity would best be served by certifi- 
cating domestic carriers to operate transatlantic routes. This policy was ap- 
proved by the President and was implemented in later route cases in which Bra- 
niff and C. & S. were certificated to Latin America, and Northwest across the 
Pacific. And, as indicated above, the international services of these carriers 
have been regarded as separate ratemaking units for which separate final mail 
rates have been established. 

“It is against the background of this carefully and delibately developed policy 
of long standing that the impact of the offset proposal must be weighed. So 
viewed, we believe that to follow a policy of offset can only invite serious con- 
sequences for outweighing any short-term advantages the proposal may appear 
to have. Indeed, while it may be true that application of the offset proposal in 
this proceeding may reduce the immediate subsidy bill to the Government, in the 
long run increased subsidies are likely to result rather than savings. In the 
first place, Delta, as well as the other carriers similarly situated, may well be 
induced to withdraw from international operations. At present, no United 
States international carrier is able to operate without subsidy ™* and this con- 
dition may prevail during the foreseeable future. In contrast, the domestic 
services of many of the carriers operating internationally have reached the point 
where they require no subsidy. Included in this category is Delta, here involved, 
which is in a position to produce adequate earnings on its domestic division, 
without Government subsidy. Faced with a policy which would drain such earn- 
ings from its domestic division, which it has developed to a stage of self-suffi- 
ciency, it is not unlikely that Delta as well as other carriers would be reluctant 
to continue inter national service. 

“Delta’s domestic competitors who do not operate international services are in 
a position to utilize domestic earnings to improve their service, add new equip- 
ment, and engage in promotiona! activities, which with an offset policy Delta’s 
earnings would be utilized to support its international service. Its domestic com- 
petitive position, under such circumstances, would certainly deteriorate with the 
result that the carrier would either seek to withdraw from international opera- 
tions or would reach a state where its domestic service would again require 
subsidy. 

“Nor would carriers in a position to effect mergers which would otherwise 
decrease the subsidy bill * be expected to press for such consolidations. A graphic 
example is Western Airlines, a domestic carrier operating under a subsidy-free 
mail rate, which has indicated that it is no longer interested in a possible merger 
with Pacific Northern Airlines, a Territorial carrier having an estimated annual 
subsidy need for its States-Alaska service of $777,000, if an offset principle is to 
be applied. 

“Assuming that Delta should follow the course we have indicated following 
adoption of an offset principle, and be permitted to abandon its international 
service, a replacement would have to be found either in the form of a new carrier 
or an existing carrier operating in the same area. The first alternative would 
tend to increase the subsidy bill since the savings inherent in a single established 
organization operating two divisions would not be present. Parenthetically, it 
may be pointed out that no question of offsetting domestic earnings could arise 
in these circumstances. Likewise, the experience and know-how of an estab- 
lished carrier would be lacking. On the other hand, to replace the service with 
an existing carrier would inevitably tend to limit all American-flag service to 
one carrier in conflict with the policy of competition which has been so laboriously 
evolved. Clearly the reversal of so well-established a policy should not be done 
indirectly through a mail-rate proceeding not subject to Presidential review and 
approval.” 


* American Export Airlines, Transatlantic Service, 2 C. A. B. 16 (1940). 

*“ Northeast Airlines et al., North Atlantic Route case, 6 C. A. B. 319 (1945). 

*Except “stub-end” services such as those operated by American and National which 
are not truly international services as we are discussing them here. 

* The subsidy bill to the Government for the domestic services of C. & S. is estimated 
to have been reduced by $539,000 annually as a result of the Delta-C. & S. merger. 
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This appendix contains appropriate references to and quotations 
from the pertinent CAB decisions and ratemaking opinions on t! 
point. 

I strongly urge you to enact S. 3426 and thus restore to the Board 
the authority to fix rates by divisions of an air carrier. 

In 30 minutes, more or less, I cannot hope to cover the many recom 
mendations of S. 2647 in any detail. Consequently in addition to my 
remarks on the mail-pay sections of the 1938 act, which S. 2647 wisely 
does not change, om the sections dealing with improved regulation 
of the irregular carriers, I would like to close with these generalities 

Under the 1938 act and the guidance of the Board and this Co: 
gress, there has developed a tremendous air transportation system 
the finest civil air system in the world. This has occurred since 1938 
just over a decade and a half. With efficient airline management and 
sound governmental regulation, that development should continue. 

Many of the things recommended for legislative action by the 
Coordinating Committee Report—such as the gradual withdrawal of 
subsidy in the domestic field and a policy of not permanently certifi- 
cating new services which do not have an assured prospect of self- 
sufficiency within a reasonable period of time—are accomplished facts 
under the present Civil Aeronautics Act, and require no new laws to 
bring them to fruition. Your Civil Aeronautics Board, under your 
act_as passed in 1938, has already accomplished those things. 

Therefore, gentlemen, while granting that there may be isolated 
provisions of the 1938 act that call for alteration or modernization, I 
do believe, and I urge that you recommend to the Congress, that no 
fundamental change in civil-aviation law or regulation is either 
necessary or desirable. 

Secondly, I strongly urge your support of the immediate passage of 
S. 3426 so as to put an end to current confusion as to the Board’s 
divisional rate authority. Lastly, I urge that you give strong endorse- 
ment to the principle that, in dealing with the irregular carrier 
problem, the basic equities of the situation and the principles of fair 
play require that the rules of the game be applied with rigid im- 
partiality to all participants in the game. 

Thank you. 

The Cuarrman. Thank you very much, Mr. Woolman. 

Senator Schoeppel was not able to be here this morning. He asked 
me to ask this question of you: 

When Mr. Woolman discusses pioneering in this industry, ask him to compare 
the early pioneers to the so-called pioneering of the nonskeds after World War II. 

I think you have touched on that. 

Mr. Woorman. I doubt if I would cover the subject fully if we can 
do much else today, Senator, but let me say this; that all of these things 
that the nonskeds are trying were tried before, and they are eco- 
nomically unsound. The so-called coach service is a thing that was 
tried. Capital Airlines got prominence for its efforts in that direction. 
Away baek in 1930, the Safe eway Airlines came out with a 5-cent rate 
with their Ford Trimotors, at a time when 8 to 12 cents was the going 
rate. I think the thing that so-called nonskeds, accidentally, in my 
opinion, got into their present operations was simply because over the 
years the fixed-base operators News maintained passenger airplanes 
that supplemented the airline operations. 
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In order to eliminate them and to provide them with the continuing 
permission to render this service provision for nonscheduled opera- 
tions was made. It was not intended that it would become so-called 
trunkline operation. It was limited by exemption to so many trips 
hetween certain cities within a month, but it was not intended that 
they would band together under a unified management and one run the 
trip one day and another one run the same trip the second day, result- 
‘ng in a scheduled nonscheduled operation, with a ticket office selling 
business to individual people, not to charter crowds who wanted to 
take a special trip to some destination. 

I think that this big nonsched operation was also a windfall of the 
surplus equipment. Many of the airplanes that were purchased by the 
so-called nonskeds were purchased at prices that were actually less 
than the cost of the propellers on those airplanes. ‘They were very 
thoroughly subsidized in that way with equipment that they started 
out with, and then, as I say, picked the fruit from the lush portions of 
the airlines. 

Senator Monroney. Would you yield right there? 

Mr. Wootman. Yes. 

Senator Monronry. Weren’t the subsidized airlines or regular 
certificated airlines given the same bargain-counter treatment on the 
purchase of aircraft ? 

Mr. Wootman. No, for this reason; there was quite a period when 
about the only way the airline could get ahold of additional equip- 
ment was to go buy it secondhand from some so-called or would-be 
nonsked, who is able to purchase. 

Senator Monroney. Did you come to lease any of the C—54’s or 
DC-—3’s from the Air Force at this bargain-counter rate ? 

Mr. Wootman. Yes; if you call them bargain-counter rates. We 
didn’t lease any ; we purchased those. 

Senator Monroney. These DC-—3’s cost $120,000. What did you 
pay for them after the war ? , 

Mr. Wooitman. I don’t recall. 

Senator Monroney. Twenty-five to thirty-five thousand dollars was 
the going rate before they were remodeled and reequipped, wasn’t it? 

Mr. Wootman. I think along that line. 

Senator Monroney. The same as the nonscheds paid ? 

Mr. Wootman. The nonscheds bought them cheaper. 

Senator Monroney. I thought it was the same rate. 
of the airlines used C—54 equipment on the lease basis. 

Mr. Wootman. Some of them did. 

Senator Monroney. I think if you add up the number of planes 
that went into service on regular scheduled airlines and nonsched- 
uled operations, you will find the scheduled airlines got the major part 
of that equipment, or all they wanted at least. 

Mr. Wootman. I couldn’t quite agree with that, because we were 
anxious to get additional airplanes, and we just could not buy them, 
although we had the money to buy them. " 

Che CuamrMan. Have you any questions, Mrs. Bowring? 

Senator Bowrrne. No. 

The Cuatrman. Do you have any further questions ? 

Senator Monronry. I would like to ask about the problem these 
companies are in on this Supreme Court decision. If the Congress 
adjourns without taking action on this bill, will this leave the com- 
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panies flying overseas route sections in a position where they will be 
in grave financial difficulty ? 

Mr. Wootman. I don’t know that it will leave them in grave fin: 
cial difficulty, other than the fact that such earnings as you have 
domestically will be siphoned off to cover any erstwhile subsidy pay- 
ment that might be due on the foreign operations, which will leave 
you in a position of disadvantage as ; compared to your competitive 
domestic operators. 

Senator Monroney. Wouldn't it also be a fact that if the losses 
in your overseas service were of a considerable extent it would 
not only siphon off the earnings for the coming year, but it would 
siphon off earnings for future years to pay even 1 year’s bad operation 
in the international field ? 

Mr. Wootman. Apparently that is ye exactly what can happen, 
because, as you see in the case of TWA and Pan American they are 
going back to 1946 to review those payments and their subsidy and 
their earnings, so they don’t know where they stand nor do their 
bankers. 

Senator Monroney. It would look to me like their stock and their 
financing if this loss on overseas operations is cumulative, that there 
would be no i, for future earnings on most of those overseas routes 
in the foreseeable future; therefore the domestic position couldn't 
possibly earn enough to bring them out with open dividends for their 
stockholders. 

Mr. Woortman. And that is exactly the worry of those domestic 
operators now operating foreign lines. 

Senator Monroney. And it could result, could it not, that the domes. 
tic combination, combination of domestic and overseas airlines, might 
disappear. I mean, from the standpoint of actual self-preservation 
that many of the domestic lines now giving supplementary or competi- 
tive service overseas to airlines such as Pan Americ an, that have noth- 
ing but overseas operations, may have to divest themselves of their 
overseas runs. 

Mr. Wootman. It would certainly be very seriously considered by 
all of them, I am sure. 

Senator Monroney. Is there any movement in the financial field 
rather than the investment and airlines securities to organize—I be- 
lieve Atlas Corp. has done some of that—to furnish on a lease basis this 
very expensive equipment # 

Mr. Wootman. That was considered by the Atlas Corp., and i 
studying the matter some years ago we came to the conclusion that it 
wa s actually too expensive a way to do it for the operator. Now, 
hind been some several years ago, ‘and I don’t recall the details, but we 
turned it down in favor of doing our own financing as being far more 
economical. 

Senator Monroney. Atlas at that time, I believe, owned Convair, 
though, so they had a double purpose. 

Mr. Wootman. It was a double purpose, yes, and they also were 
endeavoring, I think, to make that financing plan as attractive to th 
airlines as possible as an outlet for their product t and still it eoaldn’ t 
work out economically for the airlines. 

Senator Monronry. You made one statement that I hadn’t heard 
of that the Civil Aeronautics Board wus refusing to recognize Branitf’s 
purchases of Convairs. I am not familiar with that. I knew they 
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had exercised such powers with respect to feeder airlines, but I didn't 
know they had exercised that economic control with respect to the 
tl unk carriers. 

Mr. Wootman. That is recommended, I think, to the Board, and 
the Board has not yet ruled on it, but it is very current. 

Senator Monroney. And considering, too, the disallowance of pur- 
chases of C—54-type aircraft and forcing the use of 1935-37 model 
I guess the DC—3’s are—1939 models, I guess, wasn’t it? 

Mr. Wootman. Yes, and it is my recollection as regards that case 
that the Board was somewhat critical or the staff was somewhat criti 
eal in their not continuing to fly the DC—4’s, nonpressurized airplanes, 
that are obsolete in first-class service today. 

Senator MONRONEY. And they were insisting that they couldn't 
replace the DC-4’s # 

Mr. Wootman. No, just disallowing it from the standpoint of 
mail rates and purposes. 

Senator Monroney. You mean the Convair? 

Mr. Wootman. Yes. 

Senator Monroney. It is actually cheaper to fly a Convair than 
it is the C—54. 

Mr. Wootman. We think so. 

Senator Monronry. As I understand it, the gas consumption, the 
speed and everything makes it more economical air travel. 

Mr. Wootman. And more attractive to the passenger and will gain 
business for you. 

Senator Monroney. The question I was leading up to, Mr. Chair 
man, is that if the CAB is exercising this type of economic control, are 
they not assuming the function then indirectly of regulating the issu- 
ance of securities, which I believe is one of the questions in this omni- 
bus aviation bill that we have been hearing testimony on? 

Mr. Wootman. I believe that that would be not quite the case, but 
very definitely they would be exerting an influence on management 
and perhaps limiting the forward thinking and planning of manage- 
ment as regards a route that perhaps management knows more about 
than anyone else. 

Senator Monroney. That is the thing that worries me, sir. 

Mr. Wootman. It worries all of us. 

Senator Monroney. This is a live growing industry, of all of the 
industries I know, that have a great future. 

Mr. Wootman. Right. ‘ 

Senator Monroney. And should not be left to the dead hand of bu- 
reaucracy to chart or blueprint the course of aviation. IL feel very 
strongly about that, both as regards your regular scheduled airlines, 
and pardon me, sir, but I also believe in the competitive field of 
nonscheduled—I mean, I feel that excessive Government regulation 
in both areas can be detrimental to this great opportunity that we have 
here in America to build up with as much free enterprise as humanly 
possible. 

I recognize that there are some areas of regulation that overregulate ; 
that overregulation of any industry could throw us back to a system 
that could destroy this great airminded American possibility. 

Mr. Wootman. That is the reason that we urge that the present act, 
while it needs to be amended and shaped slightly, that basically it has 
done a very wonderful job in building here in America outstandingly 
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the greatest air system in the world, and not only that but has devel. 
oped the airplanes for this industry that are used all over the world. 

Senator Monroney. It certainly seems to me that the CAB in ex. 
ercising control over the modernizing of trunkline fleets is going q 
long way. I can recognize where a line is in a heavily subsidized posi- 
tion, such as your feeder lines, where the load factor could not hope to 
be built to take care of a 50-place plane instead of a 21-place plane, they 
could to some degree exercise control over equipping those infant 
lines; but certainly with a major trunkline, such as Braniff, it would 
seem to me to be, if that were the case, overregulation. 

Mr. Wootman. I think you will find the record is as I have stated it. 

Senator Monroney. That is all I have, Mr. Chairman. 

One thing, on the record I might say that Safeway which did lower 
the rates 5 cents a mile was a nonmail carrier at that time. They were 
fighting for survival and were pretty much in the same position as 
the nonskeds claim they find themselves in today. They had no Goy- 
ernment subsidy and no opportunity to earn it. At that time, I think 
the Department of Commerce was in control of the airlines, and they 
then, too, limited the mail contracts to a very, very chosen few, and 
that the new entry was effectively blocked. 

Mr. Wootman. That was during the period when the Post Office 
controlled the air routes, and the Department of Commerce exerted 
some guidance over them. 

Senator Monronery. Just before President Roosevelt canceled the 
air-mail contracts and gave us our present system of multiple competi- 
tive airlines. 

Mr. Wootman. And from that was lacking a proper act, which did 
come out in Senator McCarran’s act of 1938, under which we are liv- 
ing today and growing. 

The Cuatrman. Thank you very much, Mr. Woolman. 

Mr. Wootman. Thank you. 

The Cuatrman. The next witness will be Mr. Vance Roberts. 


STATEMENT OF VANCE B. ROBERTS, PRESIDENT, CONSOLIDATED 
AIRLINES, INC, 


The Cuatrman. Good morning. 

Mr. Roserts. Good morning, Senator Bricker. 

The Cuarrman. All right, Mr. Roberts, you may proceed. 

Mr. Roserts. As one of the few air contract operators in the United 
States, I wish to oppose the economic regulation of such operators. 
Their present operations do not compete with scheduled air service 
and otherwise involve no problem. , 

To place them under complicated rules would simply be an undue 
burden and would not serve the public interest in any way. On the 
contrary, the Nation soon would lose these remaining air services that 
make a business of doing the unusual, for which rules cannot be made. 

Consolidated Airlines operates one C-46 and one Beech Bonanza for 
passenger and cargo charter. My wife and I hold a majority of the 
stock. I often fly as pilot in addition to my duties as president, gen- 
eral manager, and superintendent of maintenance. My wife handles 
all the paperwork besides being the mother of fivechildren. 

Also, I head a maintenance company called Commando Air Service 
which serves other airlines and has a subcontract from Boeing A1r- 
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craft Co., to mount and dismount tires and overhaul wheels on B-47 
and B-52 jet bombers and the new 707 Stratojet. My wife does all 
the paperwork for Commando also. 

For a nonsubsidized company to stay in business, everyone has to 
do his share. There can be no deadwood. We can do everything re- 
quired for service and safety. 

But we can’t perform all the complex work required by economic 
regulation unless we are allowed broader operations to pay for it. 
This is not what I came to ask. We only want to be let alone in our 
present business. 
~ On learning recently of what the pending bill proposes, I flew here 
in our Bonanza to take this chance to be heard, for which IT thank 
this committee. 

From what I know of Senator McCarran and his interest in build- 
ing all branches of aviation through the years, I feel sure that he has 
included contract carriers in his bill for the sake of completeness and 
will consider removing this part if it is shown to be unnecessary. 

As the bill now reads, title IV, on air contractor economic regu- 
lation, would limit an air contractor to a given area or specific points 
and would confine the nature of the business, and even the commodi- 
ties to be transported. 

What would this do to an air carrier like mine? We fly on short 
notice—anything, anywhere. 

At the beginning of the Korean war, we hauled high explosives. 
We were not allowed to park the plane except on far corners of a 
field, but military necessity demanded that the job be done, so we 
did it. 

Two years ago, we brought a Santa Claus herd of reindeer from 
Alaska to Los Angeles. 

Last year, we flew 30 thoroughbred milk cattle from Seattle to An- 
chorage for the famous Matanuska Valley farm project. With these 
cows, we took the responsibility of seeing that they were properly fed 
and milked prior to departure and on arrival. We even delivered a 
calf. 

Not only was this shipment noncompetitive with the scheduled air- 
lines but it was actually referred to us by a scheduled line not in a 
position to undertake this type of work. 

Another scheduled line called me one day to fly a load of young 
tomato plants from a Nevada farm to Canada. 

To help contractors building radar defense installations, we flew 
personnel and equipment to some of the most remote parts of Alaska. 

We have had calls to fly blooded cattle to South America. In 1950 
we would have flown movie equipment into Tibet, had not the Korean 
war intervened. 

How can you fit all this into a narrow set of rules that limits both 
areas and types of cargo? When our phone rings, we never know 
where we will be going next or for what unusual purpose. 

_Like other noncertificated lines, we are privileged to fly commercial 
air movements for the Armed Forces. In 1951 we flew nearly 5 mil- 
lion passenger-miles in this work. We had not 1 mechanical delay 
and only 1 weather delay for 2 hours. 

_A one-airplane' company can keep just as high standards as a big 
airline. Last year, when the Air Force inspection team looked at all 
the airplanes on lease to private companies, I am told they reported 
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that ours was in the best mechanical condition of all they had in- 
spected. 

We operate under the same safety regulations that apply to other 
air carriers. My company operates under a certificate issued by the 
Civil Aeronautics Administration, under part 45 of the Civil Aero- 
nautics Regulations. 

One reason advanced for economic regulation of contract carriers 
is that unless a floor is put under their rates, they may cut to the point 
where their income is insufficient for safety. 

The fact is that such carriers usually have to charge more instead of 
less than other types of operators. Since we are not allowed common 
carriage, with which we might fill our planes on return loads, we often 
fly one way empty and set our rates high enough to cover this. 

We offer a premium service since we are ready to give the customer 
the specialized handling that he requires. Such rate-cutting as there 
has been in the industry has not been in the contract field. 

When the contract carriers were admitted to the military CAM 
business a year ago, doubts were expressed but experience has proved 
the opposite. Our company has not reduced military rates while other 
have done so. 

We do not merely sell transportation ; we sell a service, and the rates 
must vary with the conditions set by the customer. 

The only other reason for regulating contract operations is that they 
might compete with scheduled air services. To my knowledge, there 
are barely half a dozen small contract operators now flying such 
specialist services as ours. Their effect on the big scheduled lines is 
about the same as sparrows fighting with eagles. 

Rather, the big companies are allowed to compete with us. They are 
granted exemptions to engage in contract operations, which we have 
considered to be our field. 

The CAB never investigates to see whether they are taking business 
away from contract carriers. But CAB has refused to grant and ex- 
emption to a contract carrier to engage even to a limited extent in 
common carriage. 

One omission in the pending bill is the lack of a grandfather clause 
to assure the contract carriers now operating that they will be allowed 
to continue. The original Civil Aeronautics Act did this for the 
carriers then in being and it is only fair that the same protection be 
given to present companies that have risked their capital and proved 
themselves under most difficult conditions. Truck lines were given 
similar treatment. 

However, we see no reason for regulating contract air carriers at 
all. Congress has far too many necessary matters to spend its time 
in unnecessary legislation. 

Even though part IV of the bill intends to provide simpler rules 
of entry than for other carriers, it leaves the way open for the sched- 
uled airlines to intervene and harass us at every turn. 

Senator McCarran’s explanation of the purposes of his bill would 
be reassuring if he were to administer it. But in the case of his orig- 
inal 1938 act, we have seen the interpretation of the rules go far from 
the original intent. 

To file the routine reports would take the full-time work of one or 
more people, even in a company as small as ours. wits 

I sincerely lope that part IV will be removed from the bill in its 
entirety. 
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The CuarrMan. You must have a very interesting experience in 
your operations. Do you have difficulty in getting those cattle into 
South America ? 

Mr. Roserts. Well, it depends. If some other airline might want 
the business, why, we would have considerable difficulty. 

The CuatrMan. Would there be any other airline to do that kind 
of work into South America, except the contract carriers ? 

Mr. Roperts. Yes; it has been done. 

The CuarrMan. By the regular scheduled airlines? 

Mr. Roserts. I can’t say as to that. 

The CuatrMan. The fact is I don’t know of any scheduled airlines 
that are doing that kind of work. There is a very distinct field; there 
is no question about it. 

Mr. Rorgerts. So far most of the cattle in our area have been trans 
orted by rail to Miami and flown down. 

The CuarrMan. Flown from there ? 

Mr. Rosertrs. That is to South America. The big reason is the fact 
that being a contract carrier, and under the regulations we operate 
under, we would have to have an extreme amount of advance informa 
tion in order to try and develop a contract at the other end of some 
kind to come back; otherwise we would have to charge the customary 
round trip and bring the ship home empty. 

The Cuarrman. Have you been pretty successful in getting those 
return trips? 

Mr. Roserts. Well, no, frankly. My ship just returned from the 
Aleutian Islands the night before last empty. 

The Coarrman. What did you take up there ? 

Mr. Roserrs. Cannery workers. 

The CuarrMan. Workers? 

Mr. Roserts. Yes; fishermen. 

The Cuarrman. Have you any questions, Senator ? 

Senator Payne. No. 

The CuHatrMANn. Senator Monroney. 

Senator Monronery. What is the invested capital of your company, 
sir? What do you figure your investment is in your Beech and DC-3? 

Mr. Roserts. It is a C-46, which is leased from the Air Force. Well, 
Iam afraid I couldn’t answer it. 

Senator Monroney. It wouldn’t be in excess of $25,000; would it? 

Mr. Roperts. Well, the original investment wasn’t. Astime goes by, 
when you have to buy forklifts and tow bars and tugs, and you start 
adding it up, and you have a shop going full time, it does increase. 

Senator Monroney. It would qualify as little business. 

Mr. Roserrs. Yes; it would definitely qualify as little business. 

Senator Monroney. If you had to come down and employ a Wash- 
ington lawyer for going through the processes of certification from 
CAB, no matter how simple we might try to make it by law, it might 
easily run you $10,000 or $15,000 merely to be certificated for your 
contract work which you are now carrying; don’t you believe? 

Mr. Roserts. I think before that happens, I would let the Air 
Force have the airplane. 

Senator Monronry. And we would lose another small-business 
operation that is filling a need and rendering a service on a strictly 
competitive field of American free enter prise. 

Mr. Roserts. Well, this contract operation is practically the last 
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frontier, you might say, of this industry, where free and competitive 
enterprise still rules. If, we were to be regulated to the point of al| 
of these records and reports that it takes, we just couldn’t survive. 

Senator Monroney. Plus attorney’s fees, plus trips to Washington, 

Mr. Roserts. That is what I had reference to. We just couldn't 
survive. 

Senator Monroney. In other words, what little profit you are now 
able to eke out by flying a team of reindeers to Los Angeles from 
Alaska or cannery workers to the Aleutians, 6 months of that difficult 
flight time could be chewed up very easily on Pennsylvania Avenue in 
the boards and commissions around here if you are put under this type 
of regulation. 

Mr. Roserts. Well, actually my time to come back here now—] 
should be in Seattle working on the airplane. 

Senator Monroney. I see you have some business to fly. It would 
seem to me unless something else is brought out in the testimony that 
the weakest case made for action on this bill has been this contract- 
flight regulation and certification. 

You are under all of the safety provisions of the CAA. You are 
glad to be under those. That is part of the mechanical technical oper- 
ation of an airplane. 

Mr. Roserts. Yes, sir. 

Senator Monroney. But you don’t want the economic regulation. 

Mr. Roserts. No. There would be only one way that I can think 
of that would perhaps offset it, and that would be if we were issued 
something in the way of a charter certificate, charter-operator certifi- 
cate, where we could go out on a trip and privately make connections 
for a return charter. 

I would like to submit an editorial here by Dr. Wood, which ap- 
peared in Aviation Week. 

The CHatrman. Without objection it will be made a part of the 
record. 

Mr. Roserts. This would add to what I was just going to say. 

(The document referred to is as follows :) 


[Editorial, Aviation Week, April 19, 1954] 


SUPPLEMENTAL SERVICES PROMOTE AVIATION 


Utmost economical development and utilization of the airplane is vital in this 
era, when speed means so much to commerce and military affairs. 

The Government’s Air Coordinating Committee will have an opportunity shortly 
in its forthcoming statement of air policy to clear away some of the confusion 
and enunciate a firm stand for maximum use and encouragement of the country’s 
irregular operators without imperiling the financial foundations of any other 
segments of the commercial airline industry. 

The big certificated carriers have aimed most of their fire at the low-fare pas- 
senger services a few of the irregular carriers have been conducting parallel to 
the scheduled airlines’ transcontinental and seaboard runs. 

Actually, there are few independents still engaged in this route-type, ticket- 
selling service between major cities. The few still operating claim they generate 
new traflic and compete very little with scheduled lines. This may be true, but 
surveys made by Aviation Week in New York and Washington seem to indicate 
that the certificated carriers have taken up most of the slack in the public demand 
for low-fare transcontinental service, between four cities—New York and Wash- 
ington to Los Angeles and San Francisco—and there is no question that they are 
offering fast, frequent, and otherwise excellent service to the public for the 
money—thanks mainly to the nonskeds for revealing the potential size of the 
market in the first place. There still is much to be done to develop this traffic 
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further, however, @& both scheduled and nonscheduled lines themselves probably 
salize. 

” Opposition to allowing any degree of regularity by the independent carriers in 

parallel services is deeply rooted, and perhaps the maximum need for such opera- 

tions is past, although the independents point out that only about 50 out of 560 

scheduled-airline cities are served by scheduled coach, and some of these flights 

are at night and odd hours. 

It is certainly unfair and unrealistic to refuse to permit the independent car- 
riers any legal place in the domestic commercial air-transport picture. 

Senator Pat McCarran, coauthor of the Civil Aeronautics Act, in pointing out 
that the independents (nonscheduled or irregular operators) are not covered by 
the act, puts it succinctly : 

“By seeking to write a definition of an irregular carrier they [Civil Aeronau- 
tics Board] have made it difficult for a conscientious operator, who honestly seeks 
to run an irregular service, to know whether he is operating within the Jaw or 
not. In the same way they have opened up an avenue for evasion of the law, of 
which great advantage has been taken.” 

Yet the Civil Aeronautics Act is dedicated to the principle of promoting and 
developing all aviation—not a part of it—for the postal service, commerce, and 
national defense. 

Despite all the attention that has been directed at the so-called parallel com- 
mon-carrier passenger services, the independent companies draw part—in most 
eases all—of their livelihood from plane-load charter work that does not com- 
pete with scheduled, certificated airlines. It seldom is made clear to the public 
that the scheduled, certificated airlines are limited by Civil Aeronautics Board 
in off line charter mileage to 2% percent per quarter of the revenue-scheduled 
miles in the previous 12 months, or about 10 percent of the scheduled-revenue 
miles. This means that a great potential is left for independent enterprise. 

Since World War II, the charter potential has been indicated by independent 
traffic in passengers as well as a variety of cargo. Plane-load rates give wings 
to athletic teams and fans, convention groups, executives, religious groups, and 
a widening range of other uses. 

At present, the main work of the independent lines is in transporting troops, 
for which they have CAB exemptions to pool their resources through associations 
to place bids and dispatch aircraft through central control boards. If this sys- 
tem could be tied in legally with civilian charters, it should be possible to fill 
many of the military return loads that now fly empty, and to generate much 
added traffic that supplements the scheduled carriers but does not compete with 
them, The largest possible transport aircraft fleet that can be supported inde- 
pendently, without Government subsidy, would be a military asset in emergency. 

Since the major reason for economic regulations is to prevent undue competi- 
tion that might weaken the scheduled airline system, officials of these inde- 
pendents point out, there should be no artificial barriers against letting free 
enterprise develop new traffic that is not competitive at all, and win permanent 
operating authority as a reward, How else is aviation to be permitted to grow 
to its maximum usefulness ? 

Some progress already is discernible. 

The air exchange idea, for pooling of sales effort and equipment of small 
airlines for combined operations, already has been approved by the Senate Small 
Business Committee. 

CAB has agreed to consider a proposal of Aircoach Transport Association for 
such an air exchange, so a decision can be expedited rather than wait behind 
200 other agreements in the Board's files. This is commendable, and it is to be 
hoped that the Board will act favorably, as well as expeditiously. 

Most important, the Air Coordinating Committee, representing the studied 
opinions of all Government agencies associated with aviation, is in a position to 
speak strongly and decisively for fullest commercial and military use of the 
independent operators, without subsidy and without hurtful competition to others 
in aviation. The ACC thus can do much to remove the uncertainty that has beset 
the independent companies for so long. It also can enunciate the sound principle 
that in the yet-undeveloped fields of aviation there is a place for risk capital and 
pioneering in the American tradition —Rosert H. Woon. 


Mr. Roperts. If we were issued something in the way of a chartar 
operator certificate, where we took a load out and made a connection 
with some kind of an air exchange, we would get a charter load back. 
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If it became a common carriage operation, it would require some sort 
of economic regulation. 

Senator Monronry. You say there are very few remaining contract 
carriers such as you left in the field. 

Mr. Roserrs. Well, if I recall correctly, there were approximately 
30 at one time, of which there are, as I counted them last night, I think, 
somewhere between 6 and 8 left. 

Senator Monronry. And even these 6 or 8 will have difficulty when 
their present equipment will have to be retired, will they not? 

Mr. Roperts. Certainly. 

Senator Monroney. So that the probable survival of this small in- 
dividually owned and individually operated little business is going to 
be more difficult down the road, without any other impediments that 
might be placed in their way by additional regulation or additional 
requirements of certification or things of that nature. 

Mr. Roserts. Well, we have been in operation only about 5 years, 
and we still haven’t surmounted the obstacles that come in everyday 
operation. If we had been in operation maybe 15 years, we would be 
ready for added regulations that may come; we would be able to 
absorb it in our operation. Today we haven’t got the time or money 
nor the personnel to handle this. 

Senator Monroney. And as one of the 7 or 8 of the remaining con- 
tract carriers, you are not afraid of the competition or the excessive 
cutting of rates, and if that did occur then you are willing to take your 
chances on that under our competitive system, as I understood your 
testimony. 

Mr. Rogers. That is correct. At the present time, when we went 
into “CAM” operations, this same man that wrote this editorial, Mr. 
Wood, I believe it was, expressed some fears that the industry was 
afraid that we would be cutting rates. If I wanted to cut from $1.25 
to a dollar tomorrow I would have to notify the General Accounting 
Office and various services that those are my rates, but the opposite is 
true. I believe every one of the scheduled and nonscheduled oper- 
ators hauling commercial air movements in military business have cut 
their rates, and we haven’t cut ours at all. 

Senator Monroney. As I understand it, even the scheduled airlines, 
when they charter or contract a plane, that they are not under eco- 
nomic regulation by the CAB? 

Mr. Roserrs. I was under the assumption that they were. 

Senator Monroney. It may be, but there was certainly a wide dif- 
ference between the quotations we received from different airlines, 
scheduled airlines, when we were trying to charter airplanes for the 
campaign of 1952. 

Mr. Roverts. Is that true? Well, I presume their agents in the 
field gave mileage quotations, within their tariff structure. 

Senator Monroney. In other words, you are not worried about 
American or United competing with you on chartered trips, but you 
don’t want them to worry about you either. 

Mr. Roserts. The only time we worry about them is like I say when 
the Civil Aeronautics Board grants exemptions to them and other car- 
riers to come into the contract field, which we consider to be ours, 
without being reciprocal in granting exemptions to us to even partially 
enter into the common carriage field. Their certificate is issued for 
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a certain type of operation when they grant exemption to them to 
come into the contract field. 

Senator Monroney. Probably under your type operation there is 
always traffic you can put into the air that with your ingenuity and 
enterprise you can develop. 

Mr. Roserts. Well, you would think that a contract operator would 
operate—say Boeing Aircraft Co. in Seattle—from Hartford, Conn.., 
or somewhere like that, and maybe haul fish or something like that 
on the way back to the east coast. But it isn’t true. On the west 
coast there is not enough contract business to concentrate and haul be- 
tween the two points. 

One contract carrier just operates between Detroit and New York, 
back and forth. But there isn’t enough business out there for us to 
concentrate like that. We have to swing into Alaska or South America 
or anywhere else. 

Senator Monroney. That is all I have, Mr. Chairman. 

The Cuarrman. How many, did you say 7 or 8 are still left in this 
field ? 

Mr. Ropnerrs. Yes. I don’t believe it exceeds eight at the present 
time. 

The Cuatrman. Do you have any organization among you at all? 

Mr. Roserrs. No. 

The sea, pase You are the only one that has come here. That is 
the reason I asked that. 

Mr. Roserts. Well, one or two of us several years ago were going to 
organize a little bit, but we never got around to it. 

The Cuarman. Have they more planes than you have, most of 
them ? 

Mr. Roserts. There is one carrier that has more aircraft, and that 
is California Eastern. They have some C—54’s, I don’t know how 
many of them. ‘They have been concentrating on Indo-China and 
Korean operations. 

The Cuatrman. How many employees do you have? 

Mr. Roserrs. Well, let’s see, myself, my wife, and an accountant 
that comes in—that is 3; 2 mechanics is 5; and 3 pilots make 8 

The Cuarrman. Would that be about the average of what the other 
companies have, or do they have more ? 

Mr. Roserts. No; that would be about the average, except the one 
company has a larger operation and they have more employees. AII 
of us, I think, do maintenance work and operate maintenance depots 
for other companies. 

The CuatrmMan. For other companies. 

Mr. Roserts. And if we were to come under economic regulation 
we would have to go to the Board to get permission to have interlock- 
ing arrangements between the two companies, which would be an- 
other added difficulty to surmount. 

The Crarrman. Is there any question ? 

Senator Bowrrne. I am just reading the testimony I missed. 

Senator Monroney. Mr. Chairman, I would like to compliment the 
witness. I think he has given a very clear and effective picture of the 
pioneering spirit that is still going on in the aviation industry. I 
recall, I believe, that Pan American was just about the size you are 
when they flew the first flight of air mail from Miami to Habana or 
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Key West. I don’t think this aviation thing should be locked up and 
the curtain rung down on the expansion of the domestic air service. 

The CHatrMan. It was very interesting testimony. 

Mr. Roserts. I have been in the business for 24 years, even though | 
don’t look it perhaps. I started out with a flying circus when I was 
13 years old, going from town to town, and I have been in it ever since. 

Senator Monroney. You are in it because you love it. 

Mr. Roserts. I started out in Nebraska, incidentally, where I was 
born and raised. 

The Cuarrman. Thank you very much, Mr. Roberts. It has been 
very interesting testimony, and I think we see the picture more clearly 
than any of us did. 

The next witness will be Mr. S. G. Tipton. 

You may proceed, Mr. Tipton. 


STATEMENT OF S. G. TIPTON, REPRESENTING AIR TRANSPORT 
ASSOCIATION OF AMERICA 


Mr. Treron. Thank you, Mr. Chairman. 

When I was on the stand before, quite early in the hearing, you were 
kind enough to suggest that in view of the fact that I testified very 
early in the hearings, that I could have an opportunity to testify again 
after the Government presentation was in. I appreciate very much 
that privilege and will endeavor not to abuse it. | will be very brief. 

I want to talk about three subjects. 

The first subject deals with the regulation of irregular carriers. 
That particular issue before the committee has caused more discussion 
and has clearly been more controversial than of the others involved in 
the McCarran bill, which is pending before the committee. I think 
that in the course of the testimony on it, we have lost sight of the basic 
issue which is involved in that controversy, however, and it appears 
that now it is high time that we discuss that issue. 


THE REGULATION OF IRREGULAR CARRIERS 


I think the basic controversy involved there is the question as to 
whether it is a wise public policy to require that an airline secure a 
certificate of public convenience and necessity upon proof to the CAB 
that there is a public need for the service and that the carrier is fit 
to conduct it. That is the present law, and the question here is as to 
whether that is a good law. Actually, the arguments which have been 
made in the irregular carrier controversy on the other side have not 
really faced that issue squarely. There have been very vigorous at- 
tacks on the Board’s exemption regulation under which the irregular 
operators operate. It has been called democratic usurpation, and on 
the other hand, it has been argued that it is not democratic usurpation. 
In addition, there have been attacks on the Board’s attempts to en- 
force that regulation on the grounds that it constituted persecution. 
On the other hand, it has been argued they don’t constitute persecu- 
tion. There have been assertions that the Board has created monopoly 
in the air transport field, and there have been statements that they 
have not created monopoly in the air transport field. 

Actually, if a certificate requirement is a good public policy, there 
is nothing fundamentally wrong with what the Board has done. The 
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exemption regulation which has been so severely criticized and so 
hotly defended says in effect that if you wish to provide a restricted 
supplemental service, you don’t have to get a certificate. If you wish 
to provide a scheduled airline service, you must get a certificate. You 
must comply with the law as it is written. 

Having issued the regulation, surely the Board cannot be criticized 
for enforcing it once it is concluded that the certificate requirement 
is a good requirement in the public interest. On the other hand, if 
the certificate requirement is a bad requirement and a poor public 
policy, then the Board’s action can all be criticized, not as actions of 
the Board, but as implementation of an unsound and unwise public 
policy. c 

This being the case, it seems to me that the actual issue is the wis- 
dom of the certificate requirement as a basic congressional policy. 
That is the issue before the committee, and that is the issue which 
should be argued. ‘There is no reason in the world why that issue 
shouldn’t be argued and shouldn’t be reexamined by this committee, 
because it has been 16 years since that requirement was written into 
the statute and many changes have been made in the air transport 
business since that time. 

I would like to present to the committee what I think are the ad- 
vantages and ein to the scheduled airline industry, which 


I represent, of the certificate requirement, and the advantages and 
disadvantages as far as the public interest is concerned of the certifi- 
cate requirement. 

Taking first the advantages to the scheduled airlines of the United 
States of abandoning the policy of requiring certificate of conven- 


ience and necessity. It carries very considerable advantages for the 
scheduled airlines. In the first place, they could establish their route 
structure as they pleased. They could serve such points as they 
pleased. They could go where they liked and find the traffic where- 
ever it is. They could abandon marginal and unprofitable points. 
They could thus extend their length of haul and volume of traffic by 
establishing new and more profitable routes. There would be no re- 
striction on them as to where they went. 

Now, I am not dealing with a completely academic suggestion here 
when I say that if the certificate requirement were removed, the 
scheduled airline would have an opportunity to greatly readjust its 
system and eliminate unprofitable points, because we have on the 
chart, which is posted there, a comparison of the operations of a car- 
rier, North American in this instance, which operates the service 
that it desires to operate, the service that it regards, presumably, as 
the most profitable for it to operate, and you have that compared 
with the six certificated airlines in whose territory the unregulated 
carrier competes. The bulk of North American service is shown on 
the red lines. 

Eighty percent of the traffic they carry is carried between those 
five points. Now, the effect of conducting a service in that fashion 
is to unquestionably make a service more profitable, and if carriers 
had no compulsion to do otherwise that would be the normal way 
for them to conduct their business. 

_ In addition, a scheduled carrier could eliminate a year-round serv- 
ice, where the trafhe is particularly seasonal. They could either elim- 
inate or sharply reduce that service in order to level out the peaks 
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and valleys of their traffic and consequently their revenues. 
they could do. 

Furthermore, it would improve the scheduled carriers’ bargaining 
position with communities. At the present time the carriers are re- 
quired to deal with communities on a large number of issues. I wil] 
take the one of airport fees and arrangements to use airports. One of 
the disadvantages of having a legal requirement that you serve a par- 
ticular community is that you cannot flounce out of the negotiation 
and say that we cannot continue to serve your community unless we 
are better treated, because the community knows that you can’t flounce 
out. They know that you must continue service there. 

In addition, the scheduled carriers could avoid the extensive pro- 
ceedings which are a mark and a part of the certification process, pro- 
ceedings before the Civil Aeronautics Board in which many people 
are heard and which go on at extensive length. That they could avoid. 

In general, the scheduled carrier could conduct himself not as a 
public utility with public service obligations but conduct himself as 
any ordinary business is conducted where profit is the objective. They 
would have the same public service obligation, for example, as a com- 
pany that sells paint or sells dry foods, That they would have. 

Those are the advantages, or at least some of them that I would see 
to the elimination of the certification process. 

Now, as to disadvantages. A disadvantage to the scheduled airline 
in eliminating the certification process would be that he would lose 
the opportunity that he now has to protest duplicating service. When 
the Civil Aeronautics Act was going through the Congress in 1938, 
one of the arguments made by its sponsors was that by imposing this 
requirement for a certificate the airline would receive security in its 
route. 

Actually, the airline, as history has indicated, does not receive se- 
curity in its routes in the sense that performance of adequate service 
over that route will avoid competition. The carriers have not received 
that assurance because in countless cases over the 15 or 16 years, the 
Civil Aeronautics Board has paralleled once, twice or three or four 
times over the same route, but what the carrier does get is an oppor- 
tunity to argue to the Board in hearings and in arguments, before the 
Board itself, that it should not be subjected to parallel competition. 
That is a privilege that it gets from a certificate. That is the privilege 
it would lose if the certificate requirement were abandoned. 

The second disadvantage from the elimination of the certificate re- 
quirement is impact on the smaller carriers. The protection of the 
smaller carriers in the scheduled airline industry would be largely lost 
as a result of eliminating a certificate requirement, and they, it is quite 
clear, would fare far worse under a regime where no certificate is re- 
quired than the larger, more powerful carriers that are in a position 
to defend themselves in competition and in the hot competition over 
the traffic routes of this country. There is no doubt but what their po- 
sition would be adversely affected. 

I think that in the absence of the certificate requirement, the local 
service airlines and other subsidized trunklines would disappear, be- 
cause the subsidy program would have to disappear. I don’t believe 
that a subsidy program can be justified if completely unlimited and 
unrestricted competition is permitted. So that the subsidy program 
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would have to go with the elimination of the certificate requirement 
and with the certificated airlines now receiving the subsidy. 

Now, let us turn to the effect upon the public by the elimination of 
the certificate requirement. The public also would gain some advan- 
tages by the elimination of it. I would guess, as Mr. Woolman just 
testified this morning, that by dropping marginal points, by extend 
ing carriers’ length ‘of haul, by leveling out the peaks and valleys. 
costs could be reduced, and thus those th: at did receive service could 
receive it at a lesser price. In addition, the public would benefit as 
taxpayers from the elimination of the subsidy. 

Now, let us consider the disadvantages to the public. It is quite 
clear that if the certificate requirement is eliminated and the obliga 
tion to serve marginal or losing points is thus eliminated, the service 
to, say, 400 points in the United States, and I regard that as a con 
servative estimate, would have to be eliminated, or would be elim- 
inated by the competitive struggle on the long-haul routes. 

A carrier could not maintain itself in competition with those who 
specialized in long-haul business over high-traffic routes, if it stayed 
in the small points which are costing it money. I am quite certain 
it could not do that. Thus we would have the transport system of 
the United States reduced from over 500 points to approximately 
100, 

Another thing—and this I would think would be very serious—-is 
the failure, the resulting emphasis upon developing long-haul busi- 
ness on which profits can be made, and resulting elimination of interest 
on the development of the short-haul business. 

L would like to turn to this chart that is now facing the committee 
to explain this point, because it not only explains the point that I 
just made but it also explains where the area of pioneering in the air 
transport business can really be done. This chart shows the existing 
pattern of passenger movement by intercity common carriers—that 
is, all common carriers. It does not include movements by private 
automobile. 

You have in the far block the movements of the passengers moving 
over a thousand miles. In the next block the passengers moving 
between 500 and a thousand miles. The next one between 250 and 
500 miles. The next between 100 and 250, and the next is zero to 100 
miles. By the big tall one it can be seen where the bulk of the traffic 
movement in the country is. It is in the area between zero and 100 
miles. In the 100 to 250 miles, you have another substantial biock. 

The airline business has captured already over 70 percent of those 
passengers moving over a thousand miles. We have done reasonably 
well carrying passengers moving in the 500-to-1,000-mile bracket, 
35.5 percent of them, and airlines have done pretty well in the 250-to- 
500-mile bracket; but when the haul is less than 250 miles our efforts 
have yielded very little. 

It has seemed to us that in order to provide a broad public service 
and to expand in the direction of mass transport: ation, attention must 
be given to the traffic moving between zero and 250 miles. There is 
an area of traffic development that can further expand the iiliaed 
usefulness. With the elimination of requirement for certificate, it 
seems reasonably clear that would not be done, because in the com- 
petitive struggle you would have to maintain your operations on the 
most profitable of these hauls, as Mr. Woolman so clearly pointed out 
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in his testimony. When you get down into traffic moving less t\\,) 
250 miles, there is little profit in it, and we will have to find a way by 
which that can be done economically. That is an important disqi 
vantage to the public in the elimination of the certificate requirement. 

A further disadvantage is the loss by the communities served of 
the security that they have in the service. Too many times a certificate 
requirement is regarded as a great boon to the airline, when actually 
the major contribution the certificate requirement gives is a securit) 
of service for the community being served, because the community jot 
only knows that that airline must continue to serve the community: 
but it knows that under the regulations established in the Civil Aero- 
nautics Act that service must remain adequate or the Civil Aero- 
nautics Board can order the carriers to perform such service. Those 
ure the major disadvantages to the public, supplementing the major 
disadvantages affecting the airlines. 

Considering the consequences of eliminating the certificate require- 
ment, the case supporting the certificate requirement is clear. As a 
matter of public policy it is a good policy to require that carriers, 
before starting service, get a certificate of public convenience and ne- 
cessity and that they prove the need for the service and their fitness 
to perform it. 

Actually, when you look at what has been done under the certificate 
requirement over these years, the 16 years since 1938, it is plain that 
service to the public has been provided in large measure and that the 
air transport system under that certificate requirement has resulted 
in a magnificent public service. 

There you have in black the air-transport system of the United States 
covered by certificates of convenience and necessity. 

Would you raise the overlay for just a moment? 

That is what the Board started with in 1938, and under the certifi- 
cate requirement, with the restrictions that we have discussed, with 
the advantages and disadvantages, they have created a system which 
is shown on the overlay. 

Now, I think that that is a standing refutation of the contention 
that the certificate requirement has resulted in a failure of public 
service or the creation of a monopoly. 

Senator Monronry. That map includes the federation lines, too! 

Mr. Tipton. Yes, sir. 

Before leaving the question of regulating irregular carriers, I would 
like to comment very briefly on one part of Senator O’Mahoney’s 
statement before the committee 2 or 3 days ago. I listened to the tes- 
timony. I had the feeling that possibly the committee was under 
the impression as a result of that statement that the North American 
group bald pressed hard for a certificate of convenience and necessity 
in order that the obligations of a certificate could be imposed upon 
them. I think that it is necessary to point out that in the Trans- 
continental Coach case, which was decided in 1951, and with which 
Senator O’Mahoney found so much fault, the only carrier in the North 
American group that was in that case was Standard Airlines, which 
was owned at that time by Mr. Fishgrund and Mr. Wise. They had 
an application in that case. They did not prosecute the application. 
They did not finish the proceeding. 

There is another carrier that is now in the North American group. 
called Trans-American. I believe that is the name of it. They ac- 
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tually did finish the case. However, that carrier was not then owned 
by the owners of North American, but was owned by Mr. Taber. 

“[ was also interested in Senator O’Mahoney’s statement that they 
had filed applications; that they were anxious thereby to get the obli- 
gations of a certificate. I have seen their application, and I would 
guess that almost anybody would be anxious to undertake the obliga- 
tions of that particular certificate. 

In their application they ask for service to 21 cities, of which 18 are 
in the first 23 cities of the country in terms of traffic. If granted, 
North American would have the best routes of the country’s six largest 
and most powerful air carriers. 


COMPENSATORY MAIL RATES 


I would like to proceed to the second point in my discussion, Mr. 
Chairman, which Seals with the testimony of Mr. Allen, of the Post 
Office Department. Mr. Allen raised again the question that has been 
considered by this committee for a long time. He said that the mail 
rates which are made to mail carriers—that is the compensatory rates 
that they get for a transportation of mail—should be based solely on 
cost; in fact, that they should not exceed the cost of the service for any 
articular carrier. That he wanted to be written into the statute. 

hat particular proposal has been before this committee and the Inter- 
state Commerce Committee of the House for at least 4 years, to my 
recollection and has been rejected by those committees universally. It 
has been rejected by the Interstate Commerce Commission. It has 
been rejected by the recent statement of the Air Coordinating Com- 
mittee, in which the Committee said : 

Air service mail rates should be established on principles of a fair and reason- 
able compensation for the services performed, which will take into account all 
pertinent factors and recognizing any difference in cost or character of service 
will bear a proper relationship to the charges existing for other forms of traffic. 

As a matter of fact, the idea put forth by Mr. Allen has been rejected 
by the Post Office Department itself, when talking to Congress with 
respect to the increase of postage rates. Many Members of Congress 
have said that they should not increase airmail or first-class postage 
rates, because the Post Office Department is making a profit on them. 
The answer to that has been that you cannot base postage rates on cost, 
but you must take into account other elements which can fairly be 
related to the service. I want to make clear the inconsistency of the 
Post Office Department’s statements in this regard. 

In addition, Mr. Allen, it seemed to me, sought to leave the impres- 
sion that the present mail rates, compensatory rates paid to the certifi- 
cated mail carriers were much too high. He pointed out that on an 
average the carriers get 45 cents a ton-mile for moving mail, and 22 
cents a ton-mile for moving freight. In doing that, he compared two 
classes of traffic which are about as different as you can find. Freight 
moves in volume on an average shipment of 165 pounds. Mail moves 
in average shipments of about 15 pounds. It is impossible here to go 
through the hours’ long arguments that bear on that, but I will state 
this simple fact ; that three airlines applied their freight tariffs to their 
transportation of mail and found that if they had carried mail on the 
basis of their freight tariffs, they would have gotten more money from 
the Government than they did on the average rates they were being 
paid by the Post Office Department. 
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[ intend to take up another issue dealing with the regulation of se 
curity issuance by the Civil Aeronautics Board. Mr. Patterson has 
said all that needs to be said on that particular issue, and therefore | 
shall not say anything, except to submit a memorandum that the 
chairman requested that I submit dealing with the relationship of 
securities regulation to the regulation of rates. I shall submit that 
for the record at this point, Mr. Chairman. 

The Cuamman. Without objection, it will be made a part of the 
record. 

(The document is as follows:) 


RELATIONSHIP OF SECURITIES REGULATION TO THE REGULATION OF RATES 


Submitted by 8S. G. Tipton, General Counsel, Air Transport Association of 
America 


In the course of my previous appearance before this committee I opposed 
the provisious of 8S. 2647 which would give the new Civil Aeronautics Authority 
the power to regulate the issuance of airline securities in approximately the 
same terms that that power is now granted to the Interstate Commerce Com- 
mission over surface carriers. Chairman Bricker raised a question as to the 
relationship between this power and the regulation of rates. Since time was 
not then available for a full discussion of this important question, the chairman 
requested the submission of a memorandum on the subject. This memorandum 
is being submitted at the chairman’s request. 

The question the chairman has raised is one of great importance, and one 
which has occupied the attention of experts for many years. In view of the 
fact that the provisions of the Interstate Commerce Act dealing with this sub 
ject are the ones relied upon as a precedent for imposing similar regulation upon 
airlines, particular attention will be given to the discussion of the relation- 
ship between rate and securities regulation in the railroad industry. 

The Interstate Commerce Commission first recommended that it be given 
power to regulate the issuance of railroad securities in 1907. In making this 
recommendation there can be no question that the Commission was motivated, 
to some extent, by a belief that its power to regulate rates could be more ef- 
fectively exercised in the public interest if it had the accompanying power to 
regulate the issuance of securities by railroads. However, it is equally clear 
that the primary reason for recommending this type of regulation was the finan- 
cial manipulation and maladministration which characterized the issuance of 
railroad securities and the application of their proceeds at that time and for 
many years thereafter. It seems unlikely that the Commission would have rec- 
ommended securities regulation had not the railroads been guilty of financial 
abuses. 

After 1907 the Commission recommended annually that it be given this addi- 
tional regulatory power until 1910. Its recommendation was considered by the 
Congress during its review of the bills which became the Mann-Elkins Act of 
June 18, 1910, but the Congress did not grant the Commission the power that 
it sought. Instead, a Commission (referred to as the Railroad Securities Com- 
mission) was created to investigate and report on the problem. This Com- 
mission gave direct attention to the relationship between railroad capitalization 
and rates, and found that there was little relationship between them. This 
Commission believed that the problem which had been presented by the Inter- 
state Commerce Commission could be met by adequate publicity of railroad 
financial affairs and the issuance of no-par stocks. 

For 10 years thereafter, until the enactment of the Transportation Act of 
1920, there was discussion as to the wisdom of giving the Commission the 
power to regulate security issues, including the subordinate question as to 
whether this power was essential to its regulation of rates. On the one hand 
it was argued that since the Commission, in fixing rates, took into account only 
the property used and useful in the transportation service for which the rates 
were made, the capitalization of the railroad was of no consequence, and that, 
therefore, control over capitalization was not necessary for sound ratemaking. 
In other words, even though, through finaacial manipulation, a railroad was 
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vastly overcapitalized, this had no effect upon the rates the shippers paid, since 
their rates were based, not upon capitalization, but upon the actual worth of 
the property used in their service. On the other hand, the Commission argued 
that it could not ignore the capitalization of the railroads in fixing rates, since 
the maintenance of railroad credit was essential to transportation service. 

In the course of this discussion the Commission’s case for financial control 
was Strongly supported by a number of investigations conducted between 1910 
and 1920 of railroad financial practices. The New England investigation in 
1913, the St. Louis and Sam Francisco Railroad investigation in 1914, and the 
financial investigation of the New York, New Haven, and Hartford Railroad 
Co. in the same year brought to the attention of the public many examples of 
financial mismanagement, overcapitalization, the dissipation of railroad assets 
in the support of outside enterprises, improvident acquisition of nonrailroad 
properties, and other abuses. In 1919 the Commission said, in its annual 
report: 

“It would serve no good purpose to recite the many instances in compara 
tively recent years in which, through financial deals for which it is difficult 
to find any word of excuse, railroad properties have been bankrupted or sad- 
died with almost overwhelming burdens of indebtedness which have not in 
creased the amount or value of property devoted to the public service, have not 
mproved the service rendered, and have, on the whole, had the effect of 
increasing the charges for service * * *. Consideration of these questions and 
a corrective for the abuses referred to lead to [the regulation of the issuance 
of securities].” (Interstate Commerce Commission Annual Report, 1919, p. 5.) 

Thus, it is clear that under the circumstances which faced the Commission 
during those years, and which faced the Congress in 1919 and 1920, there was 
some relationship between the regulation of rates and the regulation of securi- 
ties. However, the facts as developed by the Commission during the period 
when it was arguing so strenuously for financial control did not prove that 
there is an inherent relationship between rate control and securities regula 
tion. Those facts proved that where, as a result of financial abuses, the rela- 
tionship between capitalization and physical assets used and useful in the busi- 
ness had been destroyed, then some control over securities issues is necessary 
n order to permit maintenance of credit through rate regulation. Had the 
railroads during those years demonstrated that they could be trusted to de- 
velop sound eapital structures without regulation, in all ikelihood the original 
recommendation of the Railroad Secrities Commission in 1910 would have been 
followed. 

Thus, while the situation in the railroad industry may have justified the con- 
clusions reached by the Commission, the financial picture presented by the 
airline industry would justify no similar conclusions. I set forth at length in 
my previous statement to the committee the record of the airlines in financing 
their postwar expansion. There is no necessity at this point to repeat that state- 
ment except to refer to the fact that the airlines increased their net assets from 
approximately $249 million in 1945 to $828 million in 1953, and have main- 
tained a sound capital structure. Moreover, this was done without any hint 
of financial abuses of the kind that motivated the Commission to recommend, 
and the Congress to grant, securities control to the Commission. Consequently, 
because there is a sound relationship between airline capitalization and physical 
assets, there is no need for securities regulation to permit adequate rate control 
in this business. 

There are other important characteristics which differentiate the situation 
of the airlines in 1954 and the railroads in 1920. From the beginning the air- 
lines and their financial experts have been prevented by law from engaging in 
many of the financial practices which led to securities regulation of the railroads. 
As I pointed out in my previous statement, interlocking directorates among 
companies with potentially conflicting interests are prohibited unless approved 
by the Board. Acquisitions of control as between corporations having potentially 
conflicting interests are treated in the same way. An officer or director of an 
air carrier is forbidden to benefit, either directly or indirectiy, from the issuance 
of any of the carrier’s securities. 

In addition, the airlines are subject to the Securities and Exchange Act, which 
requires full publicity in connection with public financing. The Banking Act 
of 1935 has had the effect of eliminating another possible abuse. This act re 
quired the divorcement of banks from their security affiliates, in order that those 
in need of capital might have a free choice as between equity and debt capital. 

All of these measures have combined to eliminate, in the case of the airlines, 
at least, the possibility of the types of financial abuses which originally led the 
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Commission to conclude that the regulation of securities was a necessary part of 
the effective regulation of railroad rates. 

But I have heard the suggestion made that because the Civil Aeronautics Act 
permits the inclusion of subsidy in mail rates paid to the carriers there is an 
even greater need for securities regulation in the airline field. This seems to me 
to be a complete non sequitur. Both in the fixing of service rates for mail and 
in the fixing of commercial rates for passengers, express, freight, and other 
traffic, the Civil Aeronautics Board is required to take into consideration the 
need of the carrier for revenue under honest, economical, and efficient manage. 
ment to continue the performance of an adequate service. Precisely the same 
standard of honest, economical, and efficient management is to be applied in 
determining mail rates which may include an element of subsidy. There is 
simply no justification, therefore, for saying that because the carriers may obtain 
subsidy in some cases the Government should have the power to contro! their 
capitalization, because the only subsidy to which they are entitled is that which 
is needed under sound management, including sound financial practices. 

Moreover, the airline industry is urging the Board very strongly to rely pri- 
marily upon the operating ratio of the carrier to determine the reasonableness 
of profits rather than to the rate of return on investment. It is not possible 
within the scope of this memorandum to present a full discussion of this impor- 
tant issue. The essence of the argument is reflected in the following quotation 
from a motor carrier decision of the Interstate Commerce Commission handed 
down in 1948: 

“The important difference * * * is whether return on investment or oper- 
ating ratio is the criterion for determining the need for general increases in 
the rates * * *. In industries where the amount of investment is large in 
relation to total costs, the rate of return on investment generally has been ac- 
cepted as appropriate for determining revenue needs. In such industries the 
risk is related more to the amount of investment and less to costs. On the other 
hand, where the amount of the investment is relatively small in relation to total 
costs, investment is not the primary factor in determining revenue needs * * * 
The owners of motor carriers can hardly be expected to look to the return on 
the amount of their investment as an incentive where the principal risk is at- 
tached to the substantially greater amount of expense * * *. But for the 
purpose of determining the need of increases in rates, the criterion must be the 
earrier’s cost.” (Middle West General Increases, Docket No. M-—2723, July 19, 
1945, 48 M. C. C. 541.) 

See also an article by Capt. Eddie Rickenbacker entitled ‘“‘The Operating Ratio 
as a Yardstick for Measuring Airline Profits,’ Journal of Air Law and Com- 
merce, volume 20, No. 3, summer 1953, page 253. 

As this measure of airline earnings receives increasing attention, as it surely 
must, the importance of profit measurement by reference to rate of return 
on investment will decline. With this decline, whatever little relationship can 
be said to exist between securities regulation and rate regulation in the airline 
industry will disappear. 

For the reasons stated, sound and efficient regulation of air transport rates 
does not require regulation of airline securities in the manner proposed, and 
does not justify the imposition of this additional regulatory burden on either 
the Civil Aeronautics Board or the regulated carriers. 


Mr. Trpron. In addition, when I was before the committee before, 
I undertook to brief for the committee the question as to whether it 
is constitutional for the Federal Government to undertake exclusive 
regulation of the safety and economics of air transportation. That 
I have prepared, and submit at this point, Mr. Chairman. 

The Seaman It will be made a part of the record. 
(The document is as follows :) 


EXCLUSIVE FEDERAL JURISDICTION—CONSTITUTION ALITY 


Submitted by S. G. Tipton, general counsel, Air Transport Association ; James M. 
Verner, Turney & Turney, Washington, D. C. 


At the request of the chairman of the Committee on Interstate and Foreign 
Commerce of the Senate of the United States, an examination has been made of 
the constitutional questions whether the Congress may validly: (1) provide for 
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the regulation of safety of all flight to the exclusion of the States, (2) provide 
for the economic regulation of intrastate operations of interstate air carriers to 
the exclusion of the States, and (3) provide for the regulation of intrastate 
carriers by air, with Federal regulation prevailing in the event of conflict with 
State regulation. In deciding the legal questions presented, it is necessary first 
to arrive at a basic understanding of the power of Congress with respect to the 
commerce clause. Two principles are settled. One, the Congress may regulate 
interstate commerce or anything that “affects” interstate commerce, and the 
congressional power is identical in each case. Second, if the power to regulate 
exists, it is supreme, and may be exercised to the exclusion of the power of any 
state. Both principles are well established and this may be quickly demonstrated. 


POWER OVER INTERSTATE COMMERCE OR MATTERS “AFFECTING” INTERSTATE 
COM MERCE 


The power of the Federal Government in relation to interstate commerce stems 
from article I, section 8, clause 3, of the Constitution of the United States, which 
provides ‘The Congress shall have power * * * to regulate commerce with for- 
eign nations, and among the several States, and with the Indian tribes.” “This 
clause serves a twofold purpose: it is the direct source of the most important 
powers which the National Government exercises in time of peace; and, except 
for the due process of law clause of amendment XIV, it is the most important 
limitation imposed by the Constitution on the exercise of State power.”* This 
clause must be read in conjunction with the power of Congress “To make all 
laws which shall be necessary and proper for carrying into execution the 
foregoing powers, * * *.’’? 

The commerce power received early judicial interpretation. Mr. Chief Justice 
Marshall said in 1824 that the power of Congress over commerce among the sev- 
eral States “* * * is the power to regulate; that is, to prescribe the rule by 
which commerce is to be governed. This power, like all others vested in Con- 
gress, is complete in itself, may be exercised to its utmost extent, and acknowl- 
edges no limitations other than are prescribed in the Constitution.” ° 

In the same case, Mr. Chief Justice Marshall went beyond the idea that only 
commerce between States may be regulated, and even in indicating that inter- 
state commerce does not embrace the exclusively internal commerce of a State, 
pointed out that: “The genius and character of the whole Government seems to 
be, that its action is to be applied to all the external concerns of the Nation, and 
to those internal concerns which affect the States generally; but not to those 
which are completely within a particular State, which do not affect other States, 
and with which it is not necessary to interfere, for the purpose of executing some 
of the general powers of the Government.” * [Emphasis supplied. ] 

The possibility of the “affectation” doctrine was thus early recognized and the 
notion that it is necessary to reach activities that “affect” interstate commerce 
in order effectively to regulate interstate commerce has resulted in a plethora 
of decisions in which the commerce clause was held to cover activities which in 
bygone days would have been considered to be solely in intrastate commerce. 

There is now no doubt that the commerce clause reaches intrastate activities 
which affect interstate commerce.” The only limitation which the commerce 
clause places upon the power of Congress is in respect to what constitutes com- 
merce, “including whatever rightly may be found to affect it sufficiently to make 
congressional regulation necessary or appropriate.” ° 


POWER TO REGULATE SUPREME 


Once it has been established that Congress has the power to regulate the sub- 
ject matter, then it must of necessity follow that Congress can take such action 
aS may be necessary to render its regulation effective. Not only can it remove 
any conflicting State regulation, as illustrated in the Shreveport cases (see 
footnote 5, supra), but it can “preempt the field” as it has done in so many cases 
which will be subsequently mentioned. It will be noted from an examination of 
the preemption cases that the courts have not been concerned with the power 
coeensccnsininesniiti 

_' The Constitution of the United States of America, Analysis and Interpretation, S. Doc. 
170, 82d Cong., 2d sess., p. 118. 

* Constitution of the United States of America, art. I, sec. 8, clause 18. 


* Gibbons v. Ogden (9 Wheat. 1, 196 (1824) ). 
*Id. at 195. 


5 Houston, E. d W. T. R. Co. v. United States (234 U. 8. 342 (1914) (Shreveport Cases) ) ; 
American Power & Light Co. v. Securities and Erchange Commission (329 U. S. 90 (1946) ). 
* Prudential Ins. Co. v. Benjamin (328 U. S. 408, 423 (1945) ). 
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to preempt, but instead have concerned themselves with the question whether jn 
a particular case the Congress had, in fact, exercised the power to preempt. As 
the Supreme Court has said, the Constitution grants to the Congress “plenary 
and supreme authority” over interstate commerce.’ Again: : 

“It is unnecessary to repeat what has frequently been said by this court wi 
respect to the complete and paramount character of the power confided to Con 
gress to regulate commerce among the several States. It is of the essence of this 
power that, where it exists, it dominates. Interstate trade was not left to be 
destroyed or impeded by the rivalries of local government. The purpose was to 
make impossible the recurrence of the evils which had overwhelmed the Con 
federation, and to provide the necessary basis of nationa unity by insuring ‘unj 
formity of regulation against conflicting and discriminating State legislation.’ 
By virtue of the comprehensive terms of the grant, the authority of Congress is 
at all times adequate to meet the varying exigencies that arise, and to protect 
the national interest by securing the freedom of interstate commercial inter- 
course from local control.” * 

Having briefly outlined the basic constitutional concepts that must control the 
determination of the legal problems here considered, it becomes necessary to 
examine some of the applications which the Supreme Court has made of these 
principles to specific cases, and to determine whether the scope of Federal regu- 
latory power extends to the subject matter with which we are here concerned, 
For purposes of discussion, the cases will be roughly divided into two categories: 
(1) those bearing primarily on safety, health and welfare, and (2) those hay 
ing more color of social or economic controls. 


\ 


SAFETY AND HEALTH 


The commerce clause has been held, so far as matters affecting safety or health 
in interstate commerce are concerned, to extend to intrastate activities. Among 
illustrative cases are the following. The commerce clause permits the Congress 
to compel the adoption of safety appliances on rolling stock moving intrastate 
because of the relation to and effect of such appliances upon interstate traffic 
moving over the same railroad; ° it permits prescription of maximum hours for 
railroad employees such as dispatchers and telegraphers engaged in an intra- 
state activity connected with the movement of any train; it permits Congress 
to require inspection and treatment of all cattle in a disease infected area in 
order to prevent the shipment in interstate commerce of some cattle not treated ; “ 
it upholds prohibition of removal at destination of labels required to be affixed 
by the Pure Food and Drugs Act to articles transported in interstate commerce 
and it requires such labels to be affixed by a local druggist who did not himself 
receive or sell the drugs in interstate commerce.” 


SOCIAL AND ECONOMIC 


With respect to social and economic matters, the action of the Supreme Court, 
in the cases upholding such far-reaching statutes as the Fair Labor Standards 
Act, the National Labor Relations Act, the Pure Food and Drugs Act, and the 
Agricultural Adjustment Acts, has indicated that the commerce power in many 
cases extends to purely local matters. Some of these cases will be discussed 
subsequently. More in point to the issues here being examined are cases where 
the Supreme Court has held that Congress can regulate the intrastate rates of 
interstate railroads to remove discrimination against interstate commerce,” the 
reason for Federal control of intrastate rates being succinctly stated by Mr. Chief 
Justice Hughes: 

“It is manifest that intrastate rates deal primarily with a local activity. But 
in ratemaking they bear such a close relation to interstate rates that effective 
control of the one must embrace some control over the other.” » 


7 Ibid. 

8 Houston, E. € W. T. R. Co. v. United States (234 U. S. 342, 350 (1914), 58 L. ed. 1841, 
13848 (1914)). 

® Southern R. R. v. United States (222 U. S. 20, 56 L. ed. 72 (1911)). 

1 Baltimore & Ohio R. R. v. Interstate Commerce Commission (221 U. S. 612, 55 L. ed 
878 (1911)). 

Thornton Vv. United States (271 U. S. 414, 70 L. ed. 1013 (1926)). 

122 McDermott v. Wisconsin (228 U. S. 115, 57 L. ed. 754 (1913)). 

13 United States v. Sullivan (332 U. S. 689, 697 (1947)). . 

14 Houston, E. &€ W. T. R. v. United States (234 U. S. 342, 58 L. ed. 1341); Rail 
road Commission vy. Chicago, B. &€ Q. R. R. (257 U. S. 563, 66 L. ed. 371 (1922)); United 
States v. Louisiana (290 U. S. 70, 78 L. ed. 181 (1933)); Florida v. United States (292 
U. S. 1, 78 L. ed. 1077 (1934)). 

15 National Labor Relations Board v. Jones & Laughlin Steel Corp. (301 U. 8. 1, 37, 81 
L. ed. 893, 912 (1937)). 
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Other powers of the Interstate Commerce Commission permit that agency to 
require intrastate activities of interstate railroads to be reported.” The Com- 
mission’s control over “car service” generally involves all traffic of interstate 
carriers; and its control over extensions and abandonment is substantially 
complete.” 

In other areas, the Court has gone to great lengths to validate far-reaching 
exercise of the commerce power in order to accomplish one or more national 
objectives. For instance, in the Wrightwood Dairy case,” an order of the Secre- 
tary of Agriculture fixing prices paid producers of milk in the Chicago, IIL, 
marketing area, was held applicable to a concern purchasing milk from producers 
in Illinois, who processed it and sold it within the State. No milk was inter- 
mingled with milk crossing State lines. The Court pointed out that it is neces- 
sary to reach and control a force injurious to the exercise of the power to regulate 
interstate commerce, even though such force is purely intrastate. The reach 
of the commerce power was said by Chief Justice Stone to extend “to those intra- 
state activities which in a substantial way interfere with or obstruct the 
exercise of the granted power.” ” 

In Wickard vy. Filburn, the Court had under review the validity of a wheat 
quota provision which declared that wheat produced on acreage in excess of the 
quota may neither be disposed of nor used except upon payment of a penalty 
or unless the wheat is stored as provided by the law or delivered to the Secre- 
tary of Agriculture. This regulatory power was upheld even as to wheat grown 
by a farmer for his own farm needs. The Court was aware that the full effec- 
tiveness of the Federal program depended upon its ability to reach types of 
activity which historically have been considered local matters. In determining 
this point the Court wrote: 

“But even if appellee’s activity be local and though it may not be regarded 
as commerce, it may still, whatever its nature, be reached by Congress if it 
exerts a substantial economic effect on interstate commerce, and this irrespective 
of whether such effect is what might at some earlier time have been defined as 
‘direct’ or ‘indirect’.” ™ 

The above cases illustrate the extent to which the commerce power has been 
exercised by the Congress with the approval of the Supreme Court. Other illus 
trations are not lacking. The commerce clause has been held to authorize the 
prohibition of shipment in interstate commerce of lumber manufactured by em 
ployees whose wages are less than a prescribed minimum, or whose hours of labor 
are greater than a prescribed maximum, and the imposition of a penalty on the 
employer for failure to conform to such wage and hour provisions with respect to 
employees producing lumber intended by the employer to be shipped in part or in 
whole in interstate commerce.” It permitted the application of the Fair Labor 
Standards Act to such maintenance personnel as firemen, elevator operators, 
watchmen, carpenter, and a carpenter’s helper, of a building loft rented to per- 
sons engaged principally in manufacturing goods for interstate commerce,” and 
the application of that act to maintenance employees in a 24-story building owned 
and operated by an interstate manufacturer and predominantly occupied by its 
central offices—notwithstanding the fact that none of the producer’s goods was 
physically manufactured or processed in the building and that the office space 
not occupied for the producer’s offices was leased to various tenants, none of whom 
physically manufactured or processed goods in the building.* The Fair Labor 
Standards Act has also been held applicable to the employees of an electrical 
contractor, locally engaged in commercial and industrial wiring and dealing in 
electrical motors and generators for commercial and industrial uses, whose 
customers were engaged in the production of goods for interstate commerce.” 
The commerce power permits the prohibition of wholly intrastate activities, 
which, if permitted, would result in restraining interstate commerce.” It per- 
mits regulation of activities of a local grain exchange having an injurious 
effect on interstate commerce.” It supports the applicability of the National 


* Interstate Commerce Commission v. Goodrich Transit Co. (224 U. S. 194 (1912)) 

TT Sharfman, The Interstate Commerce Commission, 221; Colorado v. U. 8. (271 U.S 
153 (1926)). 

a nee v. Wrightwood Dairy Co. (315 U. 8S. 110 (1942)). 

~~ Wickard v. Filburn (317 U. S. 111. 125. 87 L. ed. 122. 185 (1942)) 

" Tnited States v. Darby (312 U. S. 100. 85 L. ed. 609 (1941)). 

= Kirschbaum v. Walling (316 U. S. 517. 86 L. ed. 1638 (1942)). 

= Borden Co. v. Borella (325 U. S. 679, 89 L. ed. 1865 (1945) ). 

. Roland Electric Co. v. Walling (326 U. S. 657: 90 L. ed. 383 (1946)) 

* Coronado Coal Co. v. United Mine Workers (268 U. S. 295; 69 L. ed. 963 (1925)) (de- 
struction of mining property). 

* Board of Trade v. Olsen (262 U. S. 1, 67 L. ed. 839 (1923)). 
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Labor Relations Act to steel company employees engaged in “production” fo; 
terstate commerce; it supports regulation of auction sales of tobacco. m, 
which is destined for transportation in interstate or foreign commerce: 
supports establishment of market quotas for flue-cured tobacco.” 

The above-mentioned cases do not by any means exhaust illustrations of the 
extent to which the commerce clause has been held to authorize regulation of 
matters which, in bygone days, would have been considered purely intrastate 
and beyond the reach of the Congress. They do make it clear, however, that 
the Congress has ample power to control those things, whatever their nature 
whose control is necessary to foster or protect interstate commerce. “Any rule. 
such as that embodied in the act [Agricultural Adjustment Act of 1938], which is 
intended to foster, protect and conserve that commerce, or to prevent the flow 
of commerce from working harm to the people of the Nation, is within the com 
petence of Congress * * *,”* 

The modern concept of the reach of the commerce power was well stated hy 
the Supreme Court when it said: “* * * the Federal commerce power is as 
broad as the economic needs of the Nation.” ™ 


EXCLUSIVE JURISDICTION 


Before proceeding specifically to a discussion of the law arising out of the 
commerce Clause as applied to aviation, it may be well to discuss a. few other 
subjects where the Congress has taken exclusive jurisdiction. Under the com- 
merce clause of the Constitution has arisen the doctrine of navigable waters, 
in which the courts have long recognized the plenary power of Congress 0: er 
these avenues of commerce. This broad power has been recognized even though 
the Constitution does not specifically state that all commerce over the navigable 
waters is subject to the jurisdiction of Congress. The complete congressional 
power arises because such waters “are used, or are susceptible of being used, in 
their ordinary condition, as highways for commerce, over which trade and travel 
are or may be conducted * * *,”” 

The congressional power over navigable waters was explained in the Appa- 
lachian Power case.” 

“In our view it cannot properly be said that the constitutional power of the 
United States over its waters is limited to control for navigation. * * * In 
truth the authority of the United States is the regulation of commerce on its 
water * * * Flood protection, watershed development, recovery of the cost of 
improvements through utilization of power are likewise parts of commerce con 
trol. * * * The point is that navigable waters are subject to national planning 
and control in the broad regulation of commerce granted the Federal Govern- 
ment.” 

No distinction can be found between the navigable airspace and the navigable 
waters for the airspace is equally susceptible of use as a highway for com- 
merce. This concept was particularly well stated in the concurring opinion of 
Mr. Justice Jackson in the Northwest Airlines case : 

“Students of our legal evolution know how this Court interpreted the com- 
merce clause of the Constitution to lift navigable waters of the United States 
out of local controls and inte the domain of Federal control (Gibbons v. Ogden, 
9 Wheat. 1, to United States v. Appalachian Electric Power Co., 311 U. 8. 377). 
Air is an element in which to navigate is even more inevitably federalized by the 
commerce clause than is navigable water. Local exactions and barriers to free 
transit in the air would neutralize its indifference to space and its conquest of 
time.” ™ 

In the case of Navigable Air Space v. Navigable Waters we find, not mere 
analogy, but a fortiori argument. If navigable waters within the continental 
United States are exclusively a Federal province, how much more reason exists 
for application of the principle to the airspace, which can have only artificial 
barriers and channels, and which is more comparable to the high seas. 


2 National Labor Relations Board v. Jones & Laughlin Steel Corp. (301 U. S. 1, 81 L. ed 
893 (1937)). 


23 Currin vy. Wallace (306 U. S. 1. 83 L. ed. 441 (19391). 
2 Mulford v. Smith (307 U.S. 38, 83 L. ed. 1092 (1939) ). 
® Mulford v. Smith (307 U. 8. 38. 48 (1939)). 


21 American Power and Light Company v. Securities and Exchange Commission (329 
U. S. 90. 194 (1946)). 


22 The Daniel Ball (10 Wall. (UT. 8S.) 557. 563 (1870)) 


% United States v. Appalachian Power Co. (311 U. 8S. 877, 426; 85 L. ed. 243, 262 
(1940)). 


% Northwest Airlines v. Minnesota (322 U. S. 292, 303 (1944)). 
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Also, under the commerce clause, radio transmission is another activity which 
ig exclusively the subject of Federal regulation. The act of June 19, 1934,” 
prohibits the operation without Federal sanction of any radio station whose 
signals would cross State lines or which would interfere with interstate sig- 
nals. The practical effect of such legislation has been to vest exclusive control 
in the Federal agency administering the law. The national character of radio 
transmission was recognized by the Supreme Court in 1933, when it wrote: 

“No question is presented as to the power of the Congress, in its regulation 
of interstate commerce, to regulate radio communications. No State lines di 
vide the radio waves, and national regulation is not only appropriate but essen 
tial to the efficient use of radio facilities.” * 

The exclusiveness of Federal control of radio has been recognized in several 
cases.” In addition, in the sister field of television the Federal courts have 
expressed a similar view : 

“We think it clear that Congress has occupied fully the field of television regu- 
lation and that that field is no longer open to the States. Congress possessed the 
constitutional authority to effect this result (Hines v. Davidowitz, 312 U.S. 52, 
74, 61 S. Ct. 399, 85 L. ed. 581)."* 

The analogy between radio, television, and air transportation is striking. 
With modern fast airliners, State lines have lost much of the significance attach- 
ing to them in days of slower transportation. Here, national control and regula- 
tion are essential in order to preserve the advantages of speed and mobility which 
are the trademarks of the air. 

The “ocean air”’,” like navigable waters, radio and television broadcasting, is 
susceptible of exclusive Federal control. Uniform Federal regulation of the 
activities in this greatest ocean of all, unfettered by the varying and inconsistent 
edicts of local lawmaking bodies, is necessary if aviation in the United States is 
to achieve the growth and development which is its right in view of its advant- 
ages over surface transportation. 


APPLICABILITY TO AIR TRANSPORTATION AND FLIGHT OF AIRCRAFT 


Having mentioned some of the numerous cases dealing with the principles here 
involved, it is necessary to show that there is factual justification for the appli- 
cation of these principles in the aviation field. Would the facts justify the Con- 
gress in assuming exclusive jurisdiction of safety regulation of all flight, in 
assuming exclusive economic jurisdiction of all operations of interstate air car- 
riers, and in assuming paramount jurisdiction of intrastate air carriers which 
may affect interstate commerce. If such regulatory activity is reasonably related 
to the protection of interstate commerce, it is within the power of Congress, as 
previously demonstrated. 


SAFETY REGULATION OF ALL FLIGHT 


With respect to the safety of flight activities, there is no longer any doubt 
that all flight activity in this country has sufficient effect on interstate com- 
merce so as to warrant Federal regulation. The Civil Aeronautics Board under 
the Civil Aeronautics Act of 1938 has promulgated extensive regulation of flight 
of aircraft with respect to safety. A description of such regulation was givcu 
in my testimony before the Senate Committee on April 20, 1954, and hence is 
already in the record. It is not necessary here to reiterate the extent of such 
regulation other than to indicate that it would be difficult to conceive of any 
area pertaining to safety in flight activities which is not already covered by 
Federal regulation. 

Furthermore, in 1941 the Civil Aeronautics Board made a written finding that 
flying in the United States had reached such significant proportions that ali 
flying, whether or not intrastate in character, directly affects or may endanger 
safety in air commerce, and by regulation made Federal safety requirements 


* 48 Stat. 1081, 47 U. S. C. A., sec. 301. 

_* Federal Radio Commission v. Nelson Brothers Bond ¢ Mortgage Co. (289 U. S. 266, 
279, 77 L. ed. 1166, 1175 (1933) ). 

‘See Radio Station WOW, Inc., v. Johnson (326 U. S. 120, 127, 89 L. ed. 2092, 209” 
(1545)) ; Tampa Times Co. v. Burnett (45 F. Supp. 166, 167 (S. D. FPla., 1942)) ; Nationa: 
Dey ten Inc., V. Board of Public Utility Com’rs. of New Jersey (25 F. Supp. 761 

8 Allen B. Dumont Laboratories, Inc., v. Carroll (184 F. 2d 153, 156 (C. C. A. 3d, 1950)). 


145; 0 & Kuhn, The Ocean Air—State or Federal Regulation (31 Va. L. Rev. 363 
(1945)). 
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applicable to all airmen and all aircraft in the United States. This broad appjj- 
eation of the safety regulatory power has been tested in Federal court 
found valid. In U. 8. v. Drumm”* the court assessed a civil penalty bec: 

of defendant’s action in flying an aircraft solely within the limits of a single 
State and not crossing any civil airway when the plane did not have a Federg 
airworthiness certificate and the pilot did not have a Federal pilot’s certifi 
or identification card. 

In another case, the United States Circuit Court of Appeals, Tenth Circuit. 
upheld Federal safety regulation of intrastate flying on a civil airway and said 

“Congressional regulation of interstate air commerce in the interest of safety 
and efficiency is new and modern, but the law applicable thereto is of anothe) 
generation. To sustain the broad and plenary power of the Congress to regy- 
late interstate air commerce in the interest of safety and efficiency, we need 
but recur to the prophetic pronouncement of the Supreme Court of the United 
States, long before the skies were considered aeronautical highways, whe 
said: ‘Constitutional provisions do not change, but their operation extends to 
new matters, as the modes of business and the habits of life of the people \ 
with each succeeding generation * * *’, 

“It cannot be doubted that if the Federal Act is devoted to the promotion 
safety and efficiency in interstate commerce, whether it be the stagecoach, sai 
boat, steamship, railroad train, motortruck, or airplane, if the act bears some 
reasonable and rational relationship to the subject over which it has assumed to 
act, the power is supreme and may not be denied, although it may include within 
its scope activities which are intrastate in character.” “ 

It is clear that in the foregoing cases the courts have unhestitatingly affirmed 
the Federal power even when applied to operations which would normally be 
considered as being in intrastate commerce. The factual relationship between 
intrastate and interstate flying was accepted by the court in the Drumm ease 
in 1944. It is clear that the factual determination was correct at that time 
and it is equally clear that flight activity in the United States has expanded 
so tremendously in the 10 years which have elapsed since 1944 that a fortiori 
the relationship is stronger today than then. In 1944 the commercial airline 
fleet was smaller by far and their operations considerably less than as of the 
present time. For instance, in 1944 the local service airlines had not yet 
commenced operations and private flying was practically at a standstill be- 
cause of the war. Any decline in military flight operations within the United 
States since 1944 has been more than offset by the rise in private flying, the 
increase in air-carrier operations and the emergence of the executive aircraft 
as a prominent member of the aviation family. In the last 10 years, additional 
airports have been constructed and the older airports remodeled. 

Although the Supreme Court has not had occasion to pass on the validity 
of the Board regulation governing the safety of intrastate flight, as we have 
seen in the only cases in the Federal court in which the validity of such regu 
lation was challenged, it was unhesitatingly upheld by the Court. There can 
be little doubt that on the basis of the history of this regulation and the facts 
of flight the Federal Government is validly regulating all flight activity whether 
it is interstate or intrastate. 

The next question therefore presented is, assuming the validity of Federal 
regulation of all flying, whether that regulation may be made exclusive so that 
the States cannot also regulate safety in flight. As I have previously demon- 
strated, it is fundamental constitutional doctrine that where the Federal Gov- 
ernment has power over a subject matter, that power is supreme and no power 
of any State or other political subdivision can upset the Federal action. This 
conclusion is rendered inescapable by a perusal of those cases in which the 
Federal Government has been held validly to have “preempted the field” so 
that State regulation cannot touch the subject matter.” This result is wholly 
justified since the Congress is specifically given the power in clause 18, sec- 
tion 8, article I of the Constitution to make all laws which are necessary and 
proper for carrying into execution the powers granted it in article I including 
the power to regulate commerce between the States. Again referring to my 
testimony before the committee, I believe I made is clear that it is essential 
in the interest of safety that Federal regulation of safety be as uniform as 1s 
humanly possible and there is no necessity here to make that point again. It 


ite 


vary 


#55 F. Supp. 151 (1944). 2 

41 Roazenhan v. United States (131 F. 24 932, 935 (C. C. A. 10th, 1942); cert. den., >! 
L. ed. 1156 (1942)). 

42 See footnotes 33, 37, 38, supra. 
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undoubtedly is of sufficient strength to warrant the Federal Government’s 
taking exclusive jurisdiction in an area of regulation in which any State activity 
would be duplicative, inconsistent, or clearly unnecessary. 


ECONOMIC REGULATION INTERSTATE CARRIERS 


Enough has been said before this committee in the testimony presented dur- 
ing the course of the hearings on the McCarran bill to indicate that the present 
extent of Federal regulation of interstate air carriers is both comprehensive 
and exhaustive. We have seen that under the Civil Aeronautics Act of 1938, 
regulation of the Federal Government extends to the certification of routes 
and extension of routes, the fixing of commercial rates and fares and mail pay, 
approval of agreements between carriers, approval of relationships between 
officers and directors of air carriers, approval of mergers and acquisitions, and 
extensive control over other practices of air carriers. It is doubtful i# there 
is any significant area in which economic regulation ought to be exercised that 
s not now subject to the control of the Federal Government. Those members 
of this committee who are familiar with the development of air transportation 
know that the Civil Aeronautics Act was designed as a model carrier regula- 
tory act and that regulation under the Civil Aeronautics Act was intended to 
be comprehensive in order to meet the needs of the public and the industry. 

It is equally apparent that the welfare of the air-transportation industry and 
the continuation of adequate service to the public at reasonable rates and fares 
does not depend upon, nor make necessary, regulation at a local level. Indeed, 
regulation at a local level may well serve, if permitted to do so, to undermine 
and make ineffective the comprehensive regulatory scheme embodied in the 
Civil Aeronautics Act. For instance, in my testimony at page 73, I adverted to 
the fact that out of 48 States, plus Alaska and Hawaii, 41 have aeronautics com- 
missions and in 8 States aviation regulations are administered by other depart- 
ments. As of 1951, 15 States required State registration, license, or approval of 
intrastate-scheduled operations. In several States, including California and 
Illinois, the State regulatory agency has sought to regulate the intrastate opera- 
tions of interstate carriers. 

In my testimony before the committee, I also made specific reference to the 
situation which obtains in California where the California commission has 
attempted to regulate the intrastate rates of interstate carriers. An intrastate 
carrier in California which does not hold a certificate under the Civil Aeronau- 
tics Act began operations in January 1949 at an air-coach fare of $9.99 1 
way, which was less than one-half of the fare charged by certificated carriers 
for standard service between the 2 points. This fare was held reasonable by 
the California Public Utilities Commission and was met by the interstate car- 
riers operating between Los Angeles and San Francisco. Since the fare of $9.99 
was below the level approved by the Civil Aeronautics Board for interstate 
operations, the Board sought informally to have the carriers, both intra- and 
interstate, raise their fares to approximately 3% cents per mile. The carriers 
complied and the Public Utilities Commission of California undertook an inves- 
tigation, as a result of which the higher fares were approved but rebates were 
ordered to be paid wherever possible to passengers who had been charged the 
higher fare prior to its approval by the California commission. The situation 
existing in California, where the carriers are required to serve two masters is 
typical of conflicts in regulation which can occur between the State and Federal 
Governments and has resulted in acrimony on both sides. 

It is quite clear that if the United Air Lines, for instance, must conform to 
its fares on file with the Civil Aeronautics Board and at the same time with 
its fares on file with the California commission, it must of necessity be in vio- 
lation of one or the other set of tariffs unless the tariffs coincide. This has not 
been the case in California and litigation has been the necessary result. In 
addition, even wtih respect to operations by United between the mainland of 
California and Catalina Island, which United contends is separated from the 
mainland of California by the high seas and hence is clearly under Federal 
jurisdiction, the State commission is attempting to exercise rate jurisdiction. 

In several States, including Colorado, Illinois, Nebraska, Nevada, Pennsyl- 
Vania, and Wyoming, the State commissions have required interstate air car- 
riers offering intrastate services to secure separate certificates of convenience 
and necessity from the State commission. While there has been no real con- 
flict between the State regulations and the Federal regulations, with respect to 
certification, the possibility is always present and the lag in approval by the 
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State commission has subjected the carriers to inconvenience, loss of time and 
money. For instance, when Chicago and Southern Air Lines sought to abando, 
intrastate operations within Lllinois and permission was secured from the 
Civil Aeronautics Board for such abandonment, the passage of several months 
Was necessary before concurrent permission could be obtained from the Illinois 
commission. This resulted in a situation in which the Federal Government saiq 
the service could be abandoned and the State held it up. 

That local regulation of an interstate carrier can be burdensome, was demon- 
strated by an opinion of the Supreme Court in 1926, speaking through Mr. Justice 
Brandeis: 

“The argument rests upon a misconception of the nature of the power exe: 
eised by the Commission in authorizing abandonment under [paragraphs] 18-20 
The certificate issues not primarily to protect the railroad, but to protect inter- 
state commerce from undue burdens or discriminations. The Commission by its 
order removes an obstruction which would otherwise prevent the railroad from 
performing its Federal duty. Prejudice to interstate commerce may be effected 
in Many ways. One way is by excessive expenditures from the common fund in 
the local interest, thereby lessening the ability of the carrier properly to serve 
interstate commerce. Expenditures in the local interest may be so large as to 
compel the carrier to raise reasonable interstate rates, or to abstain from making 
an appropriate reduction of such rates, or to curtail interstate service, or to forego 
facilities needed in interstate commerce. Likewise, excessive local expenditures 
may so weaken the financial condition of the carrier as to raise the cost of secur- 
ing the capital required for providing transportation facilities used in the service, 
and thus compel an increase of rates. Such depletion of the common resources 
in the local interest may conceivably be effected by continued operation of an 
intrastate branch in intrastate commerce at a large loss.” “ 


NATIONAL CHARACTER 


As was emphasized in my testimony, air transportation has been developed to 
date by the National Government. The funds of the Federal Government have 
been expended to promote and develop a system of air transportation which will 
be adequate to the needs of the Nation. Such regulation should not be rendered 
ineffective by the ability of a State, through its control of intrastate operations, 
to cripple the interstate operations of an air carrier. 

It would appear that, if the railroads are so predominantly interstate in their 
operations as to warrant practical exclusion of State and local regulation, the 
same result must of necessity follow with the airlines. In 1933, 55 percent of 
132 million passengers traveling on the railroads moved in interstate commerce 
In 1952, 96 percent of the passenger miles flown by the airlines were in interstate 
commerce. The average trips for 1953 were as follows: Domestic trunklines, 548 
miles ; local service airlines, 198 miles; all United States airlines, 586 miles. For 
the first 10 months of 1953, the average length of trip for a rail passenger was 
399 miles by first-class service, 105 miles by coach service, and 135 miles by all 
rail service, excluding commutation. An additional factor indicating the neces- 
sarily interstate predominance in air transportation, is that of the 92 most popu- 
lous United States cities, 79 are less than 100 miles from the nearest State line, 
and the average distance of these cities from the nearest State line is 34.6 miles. 

Not only are the airlines more predominantly interstate operators than the rail- 
roads, but in addition the geographical coverage of individual airlines is more 
extensive than that of individual railroads. For instance, the largest domestic 
airlines serve 24 States whereas the largest railroad system serves only 14 States. 
Hence the burden of conflicting and duplicating State regulations would be even 
more severe on the air carriers than on the rails since the air carriers would be 
obligated to comply with regulations of a considerably greater number of juris- 
dictions. 

It is unthinkable that as air transportation develops the various jurisdictions 
should be permitted to balkanize, with economic regulation, the free flow of air 
travel or to burden the interstate air carriers with useless, duplicative, or 
inconsistent economic regulation. No one has come forward with any real 
justification for the necessity of local regulation of interstate carriers, and this 
is not surprising for, in my judgment, such justification does not exist. On the 
other hand, the necessity for national clarification of this matter is well recog- 
nized. As one writer, speaking of the California situation to which I have 
previously, referred, puts it: “* 


43 Colorado Vv. United States (271 U. S. 153, 162 (1926)). 


“Taylor, Economic Regulation of Intrastate Air Carriers in California, 41 Calif. L. Re\ 
454, 482 (1953). 
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“The existing jurisdictional confusion must be dispelled if further develop- 
ment of air travel within the State is to progress rapidly and in an orderly 
manner. There is substantial doubt whether, under the provisions of the ¢ ivil 
\eronautics Act of 1938, there is room for any State agency to provide economic 
regulation of air carriers, be they engaged in interstate or wholly intrastate 
commerce. * * * It is believed that Congress thought it was doing that very 
thing in 1938 and did not consider that any State action was necessary or appro- 
priate, but it failed to express itself clearly in that regard. However, in the 
light of 15 years of experience under the act and development in the art of 
aviation a reconsideration of the act by Congress is in order.” 


ECONOMIC REGULATION INTRASTATE CARRIERS 


It is also necessary for the Federal Government to have jurisdiction over 
intrastate carriers in order to protect the soundness of the interstate air trans- 
portation system of this country. The members of this committee know that 
air transportation is a highly competitive business and that the Civil Aeronautics 
Board has allowed competitive operations wherever there was any reasonable 
justification for competition. For instance, unlike the situation existing on the 
railroads, there are four competing transcontinental air carriers whereas there 
is no railroad authorized to operate across the entire continent. Similarly, com- 
petition is keen in a north-south direction. In addition, the advent of a con- 
siderable group of local service carriers has put air carrier service in the traffic 
markets of the United States which by any reasonable judgment can support 
airline service. The trunkline systems required considerable subsidy support 
until comparatively recently and a few of them still require subsidy. All of 
the local service carriers must depend at the present time on subsidy support for 
their continued operations. 

in r Uce awards, the Civil Aeronautics Board takes into consideration not 
only the revenues which can be expected from interstate operation, but also 
those to be anticipated from intrastate operations and the economic soundness 
of the Board’s judgment in individual cases can easily be overturned if intra- 
state carriers are permitted to come into being without Federal certification. 

It is imperative therefore that intrastate carriers not be permitted to com- 
pete with the subsidized interstate carriers without proving before the Civil Aero- 
nautics Board that their services are required by the public convenience and 
necessity. If intrastate operations are allowed to spring up at will and witbout 
Federal regulation, the result must inevitably be to weaken the air transporta- 
tion system which has been developed at considerable cost to the Federal Govy- 
ernment. 

In addition, as we have seen, quite apart from the authorization to do business 
of such carriers, the lack of power in the Civil Aeronautics Board to reach the 
rates and fares of intrastate carriers can result in an impairment of interstate 
service. 

The same arguments which support the exclusive regulation of interstate air 
carriers also demand that the Federal Government regulate intrastate carriers 
who affect interstate commerce. Clearly, regulation of interstate air carriers 
cannot be effective if intrastate carriers, operating between such points as Los 
Angeles and San Francisco, can be locally franchised and locally controlled, 
without let or hindrance by the Federal Government, and permitted to engage 
in rate wars or other practices draining the resources of interstate carriers. 

The draft of legislation which I have handed the committee makes provision 
for purely local intrastate airlines whose operations would not affect interstate 
commerce to escape Federal regulation, but makes Federal regulation of all 
others paramount. 


CONCLUSION 


This has been a somewhat brief discussion of a tremendously important mat- 
ter. I have tried to indicate the legal soundness of the position taken by the 
certificated carriers whom I represent, and believe the position is well founded 
in the law. The factual basis is presented in the testimony to which I adverted, 
and has been repeated here only to the extent deemed necessary to establish that 
the facts justify use of the legal power which undoubtedly exists. The Con- 
gress, under the Constitution, has ample authority to provide for exclusive safety 
regulation of all flight, exclusive economic regulation of all interstate air car- 
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riers, and paramount regulation of intrastate carriers whose operations wi] 
affect interstate commerce. The facts justify use of such power. 


AMENDMENTS TO S. 2647 To PROVIDE FOR EXCLUSIVE FEDERAL JURISDICTION 


(The amendments are proposed to the bill as it appears in the comparative 
print of S. 2647 prepared by the committee. ) 

On page 15, line 6 strike out the first sentence of subsection 101 (2) and insert 
in lieu thereof the following: 

“(2) ‘Air carrier’ means any citizen of the United States who undertakes, 
whether directly or indirectly, or by a lease or any other arrangement, to engage 
in air transportation: Provided, (a) That the Board may by order relieve air 
carriers who are not directly engaged in the operation of aircraft in air trans- 
portation from the provisions of this Act to the extent and for such periods as 
nay be in the public interest; and (b) That the provisions of title LV of this Act 
shall not be applicable to any air carrier engaged exclusively in ecommerce be- 
tween places within a single State so long as the Board certifies that such op- 
erations do not and will not affect or constitute an undue burden on, or interfer- 
ence with interstate commerce.” 

On page 15, strike out lines 17 through 22 inclusive and insert in lieu thereof: 

“(3) ‘Air contract service’ means interstate, overseas, or foreign air contract 
service. ‘Interstate air contract service’, ‘overseas air contract service’, and 
‘foreign air contract service’, respectively, mean the carriage under individual 
contracts or agreements (otherwise than in air transportation) by aircraft of 
property for compensation or hire in commerce between, respectively— 

“(1) a place in any State of the United States, or the District of Columbia, 
and any other place in any State of the United States; or places in the same 
Territory or possession of the United States, or the District of Columbia; 

“(2) a place in any State of the United States, or the District of Columbia, 
and any place in a Territory or possession of the United States; or a place in 
a Territory or possession of the United States and a place in any other Territory 
or possession of the United States ; and 

(3) a place in the United States and any place outside thereof 
whether such commerce moves wholly by aircraft or partly by aircraft and partly 
by other forms of transportation.” 

On page 16, strike out all through lines 1 through 5 inclusive and insert in 
lieu thereof the following: 

“(4) ‘Air contractor’ means any citizen of the United States who undertakes, 
whether directly or indirectly or by a lease or any other arrangement, to engage 
the air contract service: Provided, That the provisions of title IV of this Act 
shall not be applicable to any air contractor engaged exclusively in commerce 
between bases within a single State so long as the Board certifies that such 
operations do not and will not affect or constitute an undue burden on, or 
interference with interstate commerce.” 

On page 20, beginning with line 13, strike out all down through and including 
line 16 on page 22 and insert in lieu thereof the following: 

“(22) ‘Interstate air transportation’, ‘overseas air transportation’, and ‘for- 
eign air transportation’, respectively, mean the carriage by aircraft of per- 
sons or property as a common carrier for compensation or hire or the carriage 
of mail by aircraft, in commerce between, respectively— 

“(a) a place in any State of the United States, or the District of Columbia, 
and any other place in any State of the United States; or between places in the 
same Territory or possession of the United States, or the District of Columbia; 

“(b) a place in any State of the United States, or the District of Columbia, 
and any place in a Territory or possession of the United States; or between 
a place in a Territory or possession of the United States, and a place in any 
other Territory or possession of the United States ; and 

“(c) a place in the Uniteg States and any place outside thereof, whether such 
commerce moves wholly by aircraft or partly by aircraft and partly by other 
forms of transportation.” 


Mr. Treron. In addition, in the course of my testimony of the last 
time, we did not have adequate time to discuss international air trans- 
port arrangements which govern our operations abroad. I was re- 
quested to submit a memorandum dealing with that, and T now sub- 
mit 1t. 
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The CHarrMAN. It will be made a part of the record. 
Mr. Trrron. Thank you, Mr. Chairman. That completes my state 
ment. { 
(The document is as follows :) 
rative 
INTERNATIONAL AIR TRANSPORT ARRANGEMENTS 


insert Submitted by 8S. G. Tipton, general counsel of ATA, and 


Paul Reiber, assistant general counsel 


In response to the request of Senator Bricker made at the hearing on April 
27, we have prepared a memorandum discussing international air transport 
arrangements and their impact on American operators. 
An appraisal of the present day international air transport arrangements and 
their impact on American operators, both international and domestic, can 
a fair one only if we face again the problems faced by the United States when 
the pattern of these arrangements began in 1944; if we consider the alterna- 
tives available then and how the pattern of international agreements and ar- 
k rangements chosen solved these problems and made possible the establishment 
reof : of a network of international American air routes beyond contemplation 15 
itract fr years ago. 
» and The net results have been so advantageous to American interests as to fully 
ridual 4 justify the arrangements entered into; to sustain the continuance of the meth 
ift of ods employed and continue the scheme of congressional supervision which has 
assured such successful results. It would be manifestly unfair to judge the 
mbia, yalue of a vast variety of arrangements by the effect of any one upon any in 
same , dividual American aircraft operator without also appraising the necessity for 
i and the significance of such an arrangement to the national interest and to other 
mbia, American operators. 
ice in Although the international agreements under which the free world operates 
‘itory have been reached primarily in the 10 years since 1944, when the Chicago 
convention established the International Civil Aviation Organization (herein- 
after referred to as ICAO), the international conceptions which had to be re- 
artly ; vised in these 10 years were those dominating air transport before the be- 
ginning of the recent great war. Thus, although the air transport map has 
rt in ; been shaped since 1945, the problems which were faced were those concepts 
established in air transport immediately preceding that war and which carried 
akes, ’ over to the Chicago conference of 1944. For purposes of comparing postwar 
ngage E with prewar, the year 1988 is a convenient reference because that was the last 
s Act full year of peace in Europe. 
nerce In 1944 our Government and our operators faced international air transport 
such q problems which can be summarized in the following groups. First, the United 
n, or States lacked the route privileges which were essential to the national interest 
Secondly, the United States lacked the traffic rights in foreign states without 
iding which the operations of routes on an economical basis was impossible. Thirdly, 
before an American plane could operate on the routes, a vast assortment of oper 
‘for- F ating facilities and technical operating arrangements had to be established. 
eT- P 
Y xsl ‘ THE UNITED STATES NEEDED ROUTES 
The expanse of new routes needed by the United States is best demonstrated 
by comparing the routes announced as desirable for the United States by the 
Civil Aeronautics Board in 1944, with the international routes the United States 


nbia, 
n the 


ibia ; ; had in 1938. The announcement by the CAB in June 1944 outlined a pattern of 


nbia, 
ween 


1 


routes regarded as essential for American interests as determined by the Boart 
in consultation with the Departments of State, War and Navy. The development 
of these patterns can be traced in the studies over a period of years by the 
foard.* 

The proposals of 1944 called for the following extensions of American routes 
In the Atantic area, the United States had in 1940 permission to operate to 
Portugal, to France, to England and Ireland, but in 1944 our national interest re 
quired the acquisition of additional rights to every major country in Europe and 
around the world. The United States wanted routes to Iceland, Norway, Sweden, 
Finland, Russia, Germany, Czechoslovakia, Austria, Switzerland, Italy, Spain, 
Greece, Turkey, Iraq, Iran and India. In the Pacific, in 1938, United States routes 
extended beyond United States territory to only one area—Hong Kong-Macao 


1 See, for example, the studies »repared by CAB during the years 1942 to 1944 entitled 
“The Overseas Air Service Patterns.” 


47965—54 63 
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The 1944 goal required the United States to acquire additional rights to Janay 
China, French Indochina, British Malaya, Indonesia, Australia, New Zealand. 
the Fiji Islands, New Caledonia and the Canton Islands. Of all the routes 
deemed essential in 1944, only those in South America had been relatively we}| 
established by that time through negotiations between private operators and the 
governments in that area. 

In Africa, where in 1938 we had no operating rights, the announcement of 1944 
declared it essential to have routes to French East Africa, Belgian Congo, South 
Africa, Egypt and Tripoli. 

The problem arose from the fact that the air operating rights were not to be 
accorded as were comparable rights on the seas. Each country maintains sover. 
eignty over its air space so permission must be obtained to fly in it. In contrast, 
vessels operate on a free sea. Was it going to be possible to pass through the gir 
space of Ireland to reach the United Kingdam without paying a toll? The United 
States was peculiarly dependent on the permission to pass through the air space 
of Canada, Newfoundland, Ireland, the United Kingdom, France, Portugal ang 
Spain to get to inland European destinations. 

The international mood was not favorable to the American requests. 
countries who aspired to become air transport operating nations were fi 
that the United States would achieve a dominant position in internationa 
transport operations. It was apparent after the war that of all the Allies 
only the United States had the long range aircraft which were necessary for in 
ternational air transportation. The French, the Duich, the Scandinavians, the 
Italians and other potential operators were far behind for reasons that are obvi- 
ous. The United Kingdom, perhaps by agreement, had during the war concen- 
trated its aircraft manufacturing activities on short-range fighter aircraft and 
the United States had forged ahead in the development of longer range bomber 
and transport aircraft. It seemed appropriate to the British as well as others to 
interpose checks against United States developments in order to permit them to 
get started and to compete effectively after that time. 

The United Kingdom was a key figure in American plans because the United 
Kingdom or its associates controlled more than a dozen geographic areas where 
landings were required for American airline operations. Unless the British 
permitted the United States to acquire landing rights at those points, the fulfill- 
ment of the American goals would be impractical. 


Other 
arful 


THE UNITED STATES OBTAINED THE ROUTES 


The measure of fulfillment of the American goals is reflected in a comparison 
of the 1954 map of the routes now operated by American-flag carriers with the 
map which expressed our desires in 1944. American flag carriers are certificated 
and operate to every major country in the free world to which a route was 
desired in 1944. A map of those operations is already entered as an exhibit in 
the earlier testimony of the Air Transport Association. 

The growth in American international routes is also reflected in other data. 
The miles of American-flag international routes increased between 1938 and 
1952, the latest year for which complete international statistics are available, 
from 34,968 to 110,465. The number of foreign jurisdictions in which route 
permission was obtained increased from 24 to 61. The number of aircraft oper- 
ated by American flag lines in such service increased from 73 to 376. The number 
of revenue plane-miles operated increased during that period from 7,042,503 to 
103,502,758 and the number of revenue passenger-miles increased from 53,799,000 
to 3,172,159,000. It is interesting to note that the revenue passenger-miles of 
United Kingdom international operators which at the beginning of the period 
exceeded those of the United States operators increased a lesser amount from 
56,368,000 to 1,169,104,000 during the same period. The total increase in Amer- 
ican participation in the total international revenue passenger-miles is reflected 
by the fact that in 1988 United States operators carried 9.3 percent of the inter- 
national revenue passenger-miles flown, but by 1952 the American-flag operators 
carried 29.9 percent of all international revenue passenger-miles. 

The first important step to these results was the adoption of the International 
Air Services Transit Agreement, whereby the subscribing nations agreed to open 
their air space to permit (1) foreign aircraft to fly through; and (2) foreign 
aircraft to land for refueling and other technical reasons. This agreement, 
known as the two freedoms agreement, was signed at the Chicago Conference in 
1944 and has been ratified or adhered to by 41 countries; every major country 
with vast land space to pass over except Russia, China, and Brazil. 
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The second step to obtain the routes was the negotiation of bilateral air trans- 
port agreements with approximately 45 countries and the adoption of 20 amenda- 
tory actions to those bilaterals between the years 1944 and 1954. While the 
oontroversial questions of the value of the exchanges in traffic rights obtained ; 
and whether the entering of those agreements shall have been by executive agree- 
ment or by treaty, will be discussed in subsequent sections, it is sufficient for this 
purpose to point out that by these steps the United States obtained all those 
routes it had set as goals for itself in 1944. It now has routes to all the free 
countries of the world. These, of course, do not include services proposed in 
1944 to Russia, China, and the other Iron Curtain countries. A comparison of 
the 1954 map with the map of hopes of 1944 shows a remarkable fulfillment of 
American air transport aims. 


THE UNITED STATES NEEDED A NEW CONCEPT OF AIR TRANSPORT TRAFFIC RIGHTS 


The new concept of traffic rights which was needed after the war can be de- 
scribed as follows: First, there should be no economic restrictions on the num 
her of schedules or other restrictions such as pooling of traflic. Secondly, the 
ransport aircraft must be permitted to pick up and set down traffic at all 
points at which it stopped between the point of origin and the point of destina- 
tion. Our experience on long-haul routes had demonstrated that unless such 
traffic rights are exercised, there was no sound basis for economic operations. 
Thus, our operating experiences had been that on flights between New York and 
Buenos Aires only 15 percent of the traffic traveled the whole distance; the bal- 
ance was put off and taken on at the intermediate points. It followed, therefore, 
that unless the aircraft could pick up the intermediate traffic, the number of 
schedules which would be justified between the beginning and the end of the 
route would be so limited as to curtail sharply the value of the service and to 
prevent real traffic development. 

These two notions ran head on into concepts which had become fixed in air 
transportation during the years before the war. Thus, even in the United States 
ivreements with Great Britain and France, the schedules had been limited to 
2a week and 4 a week, respectively. Such control of frequencies was so strongly 
advocated at the Chicago Conference in 1944 that for a time it was expected 
that an international agency comparable to the CAB would be established to as- 
sign frequencies and perform other regulatory functions. Other suggestions for 
controlling frequencies were to establish a formula which would govern the 
increase of frequencies so that no carrier could increase its carrying capacity 

ilit was operating at 60 percent, or some other percentage, of capacity. The 
control of frequencies was regarded the core problem to which other controls 
such as the control of rates and the grant of other traffic rights were subsidi- 
aries. 

The other economic restrictions included pooling arrangements whereby the 
traffic revenues were divided evenly between two countries regardless of which 
airline carried the traffic. This concept was advocated at the Chicago Confer- 
ence as part of a bargain which would have opened each agreeing country to 
traffic rights by other countries provided the latter agreed to a pooling of the 
traffic. The concept that each aircraft could pick up the immediate traffic ran 
directly contrary to the reasoning that the traffic between adjacent countries 
was traffic belonging to those countries and was not to be shared with third 
countries operating long line routes. 

The strength of these restrictive concepts should not be underestimat: 
They were advocated by such powerful countries as Great Britain and Canada 
They were presented in various packages which included the establishment of 
an international agency with powers similar to those of the CAB. The appeal 
of some of their aspects to smaller countries combined with the prevailing 
fear of an American colossus made it a real possibility that these concepts 
would be imposed on international air transportation. For almost 11 days the 
general sessions of the conference were adjourned for practical purposes wh 
such leading countries as United States and Great Britain worked continuously 
to compromise their conflicting economic points of view. Eventually some of 
smaller countries were persuaded that if ever they hoped to operate any long- 
line routes they too would need the right to pick up and put down intermediate 
traffic. The measure of American victory is that those major economic re 
straints were not imposed by the Chicago Convention. The path was left clear 
for our Government to obtain traffic rights and that is exactly what our Govern- 
ment has sueceeded in doing. Thus, in bilateral transport agreements with 45 
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countries, the United States has the right to pick up and discharge intermedia;, 
traffic and has preserved the freedom of the operators to increase schedy]es 


subject only to general limitations on capacity which do recognize the 1 
of the long-haul operator as well as the regional carrier. 


1Pe NS 


THE UNITED STATES NEEDED TECHNICAL FACILITIES AND STANDARD OPERATING 
PROCEDURES AROUND THE WORLD 


Even after the diplomats had devised and agreed to the international legs 
conceptions which made it possible for the aircraft of one nation to operate 





the airspace of another, there remained a third group of requirements withoy | 


which the aircraft could not operate internationally. These were the techni . 
requirements for physical equipment and rules governing operations—the qj; 
tracks around the world. These needs can be grouped as follows: First. the 
physical equipment had to be obtained and installed at specified points. Soo. 
ond, the rules of the road and operating procedures had to be agreed to. Third 
in many of the actions under the above two requirements, it was essential that 
there be agreement on standards. Thus, even if radio stations were to be estab. 
lished on a long route, it was important that the radio signals would be iden- 
tical and could be received on one receiving set. Fourth, the qualifications of 
personnel had to be agreed to. We will consider each of these groups of needs 
and how the free world, through the offices of ICAO, supplied them. 

With respect to the physical equipment that had to be obtained and installed 
it will be readily understood that international operations required airports 
with adequate runways, radio transmitters and radio receivers, navigation aids 
which consist of stations transmitting radio signals whose location is known 
and permits a receiving aircraft in flight to establish its location. Stations had 
to be established for the collection of weather data and transmission to aircraft 
and to other stations on the ground. The size of this undertaking is indicated 
by the fact that when the plans were completed, they enumerated some 40,00 
facilities to be located or services to be rendered. 

The second group of requirements, namely, the rules of the road and operating 
procedures, presented peculiar obstacles because no other nation had any 
where near the experience in volume of commercial flying that United States 
had and, therefore, those nations were utterly unaware of the scope of th 
needs for such things as air traffic control. Thus, Americans were familiar 
with volume flying into airports’ because in such cities as Chicago in 1953 the 
airline landings and takeoffs number 266,825. This was an average of 73) 
per day, and that airport can handle 120 takeoffs and landings per hour. But 
Furopean nations had no such experience. The largest number of takeoffs and 
landings in a given year even as late as 1953, at the busiest foreign airport of 
London, was only 45,501, which was the annual equivalent of such operations at 
Albuquerque, N. Mex., and averaged only 125 operations per day. Furthermor 
there were no airways as we know them outside of the North American 
Continent. 

The third class of requirements was the establishment of safety standards 
With respect to some matters, the precise standard which was adopted is not 
critical. Thus, the altitude of eastbound flights over the Atlantic could be one 
or the other without catastrophe, provided that all operators followed the same 
practice. On the other hand, there were many areas in which the choice of 
the standard was of immense importance to a vast variety of American interests 
and in the choice of these standards special care was necessary. Thus, of the 
radio equipment prescribed as the standard equipment in aircraft in navigation 
aids or on the ground were of foreign design and manufacture, American equil- 
ment might become obsolete and our manufacturers could lose their place in the 
markets for that equipment. If aircraft designs of foreign origin become worl 
standards. American aircraft manufacturers could lose a strategic position i! 
the world markets. 

In this regard, it is significant that at the hearings before the Senate on the 
Chieago convention representatives of the Aircraft Industries Association urged 
ratification on the ground that only by the early adoption of standards cot 
sistent with American views and design could the American industry succes* 
fully compete in the aircraft markets of the world.? These interests in the 
choice of standards and choice of equipment made it crucial that the United 
States exert leadership in the development of those standards. 





+ 


‘Hearings Before the Committee on Foreign Relations,” U. S. Senate, 79th Cong., 1* 
sess., June 14, 1946, p. 361. 
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A listing of the aviation equipment which has been designated by ICAO 
for standard use around the world will demonstrate how overwhelmingly it 
had been equipped of American design and manufacture. The list includes: 
(1) the instrument landing system, known as the ILS, requiring the installa 
tion of equipment in both aircraft and on the ground is American. (2) the 
yery high frequency omnidirectional radio range which is the standard naviga 
tional aid for short distance was developed, manufactured by the United States, 
and is in common use in this country; (8) the distance-measuring equipment 
which was selected was developed and manufactured in the United States; 
(4) the ground control approach landing system developed and manufactured 
in the United States is the standard equipment for that function; (5) in the 


field of visual aids, runway lighting, runway marking, approach lighting, and 
obstruction lighting, the international standard was substantially what was i 





general use in the United States domestic practice; (6) radio telephony in 
ne with United States domestic practices, instead of wireless telegraphy, gained 
worldwide acceptance through United States efforts in [CAO 

The fourth area of needs related to standards for qualifications of airmen 
and airworthiness of aircraft. This was important because it affected several 
interested groups. In the United States the men who operate the airport con 
trol towers and direct the movement of American aircraft are licensed by the 


Government to give the necessary assurance of competency. The American 
Government questioned how, in the international operations, could it be given 


assurance that the aircraft control tower operators in Turkey, in Fgypt and 
in all the other countries into which our aircraft would operate would be quali 
fied for the duties they perform? Similarly, how could our Government be 
assured that those pilots licensed by foreign countries were competent to fly 
safely over American cities without endangering other American aircraft and 
American residents on the ground? 

Our Government held that it was of great importance that the standards of 
competency be exacting enough to give us assurance that foreign-licensed per 
sonnel could perform their functions adequately and safely. To this end, 
United States urged the adoption of its personnel licensing requirements and, 
here again, American standards were in the main adopted in their entirety. 
This had a beneficial effect to thousands of Americans who held pilot and other 
airman licenses for it meant that they were qualified to fly abroad without 

ing required to pass additional examinations. 

If the airworthiness of a foreign aircraft were to be questioned by each 
State into which it flew, a serious delay and expense could be imposed on air- 
lines and other operators. Recognizing this, the Chicago convention provides 
for agreement on standards of airworthiness which if complied with, would 
permit recognition of the airworthiness certificate and prevent duplicate ex- 
aminations. Since American operators fly into as many foreign jurisdictions 
as the operators of any flag, the burdens on Americans for duplicate inspection 
would be severe and the benefits from agreement would be enormous. Agres 
ment on the problem is being studied 

The choice of standards in several of the above categories was significant also 
to our defense interests. If the standards for navigation aids, rules of the ro: 
airport marking and lighting and others were similar to those in use by our mil 
tary airmen, the airlanes of the world would be open to them. To a remarkable 
degree the standards adopted by ICAO are sufficiently similar to those used by 
the military to make the international air facilities usable by them. This ad 
vantage is also available to the military aircraft of our allies. In a sense, a 
“standard gage air track” has been laid around the world. 

We have summarized briefly those standards whose adoption by ICAO have 
been of outstanding advantage to our operators. And the list of benefits is even 
longer if each of the annexes he considered in detail. For the information of the 
the committee we are attaching a summary report on each of the 14 annexes 
adopted. 

At the same time. however, there were some standards which were adopted by 
ICAO which were not our own and which required changes in American practice 
affecting not only the Americans who operated abroad, but in some cases affecting 
those American onerators whose planes would not have to fly outside the borders 
of our country. We would like now to consider some of those instances where 
American standards were not adopted and where, because that was true, changes 
were required in the practices of American operators: in fact even of American 
private flyers, to determine whether the changes in our domestic air rules has 
been so drastic as to bring into question the desirability of this vast structure of 
operating arrangements. 
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For this evaluation, it will be instructive to consider two standards which after 
adoption by ICAO were put into effect by the American authorities and the: ‘eby 
became a practice in the United States or even a requirement on private operators 
The two discussed are chosen not only because they are typical, but because they 
have aroused more resentment in the United States against the ICAO than any 
others. 

The first of these impositions ascribed to ICAO is a new phonetic alphabet 
This change must be considered against the broad background of aeronautica| 
communications. With the increasing use of radio-telephony rather than Morse 
code, it was realized that whatever the mother tongue of the pilot approaching a 
foreign airport it must be preagreed that there be one language in which he would 
communicate. The required agreement on a single language, an agreement on an 
alphabet in that language and even an agreement on the sounds in that alphabet. 

The international language to be used in aircraft-to-ground communication was 
to be based upon the English language, but after that decision was made it re- 
mained important to use words and phrases which would present the least pos- 
sible danger of misinterpretation by using carefully selected vocabularies and 
strict adherence to standard phrases. To this end it became necessary to adopt 
a new word spelling, or phonetic alphabet, designed to simplify pronunciation for 
those whose native speech is not English. Thus, it had been the practice in Amer 
ican aviation to spell out in words with a phonetic alphabet which consisted of 
words as the following: Able stood for A, Baker for B, Charlie for C, etc. When 
certain non-English pilots tried to use that phonetic alphabet, certain misunder 
standings developed which could have the most serious consequences in the im; 
tant operations durings landings. The Council of ICAO, therefore, adopted 
phonetic alphabet which provided that Alpha should stand for A, Bravo for B 
Cocoa for C, etc. To place it into effect the Civil Aeronautics Authority instructed 
American control tower operators to use it in ground-to-aircraft communications 
This, of course, required Americans to change the alphabet they had used for many 
years. This proposal was no doubt a personal inconvenience to thousands of 
American pilots and led to strenuous objections. 

To accommodate the objecting pilots the Civil Aeronautics Authority took steps 
which show the admirable flexibility available in the ICAO procedure for estab- 
lishing standards. The CAA instructed its airport tower operators to use the 
new alphabet, but if the pilot used the old alphabet, the tower operators should 
also use the old. Furthermore, studies are now going on to change the new alpha 
bet to make it more acceptable. But the protests and obiections continue. 

Having in mind the vital importance of a standard language and having ir 
mind that the choice of English meant for many people in the world the learn 
ing of a new language, it seems little enough for Americans to change code words 
in their mother tongne and falls far short of such an inconvenience to Americans 
as to call for a condemnation of the ICAO structure for standard aviation ar 
rangements. In fact to isolate this storm of protest against the backdrop of 
international aviation negotiations makes it ridiculous. 

The second example of ICAO world standards differing from American prac- 
tice is the alleged imposition by ICAO of the nautical mile on American private 
operators. A review of the sequence of events will prove first, that the adoptior 
by ICAO of the nautical mile was not the step decisive of the adoption of the 
nautical mile in the United States and will prove, secondly that this is the type 
of adjustment which seems to be required for those who wish to fly in today’s 
airspace. It is true that as early as 1950 ICAO in annex 5, prescribing standard 
dimensional units, adopted the nautical mile as an international standard. But 
this of itself did not require that the nautical mile become the standard measur 
ing unit in domestic private flying and the United States deviated from that 

standard when the CAB refused in 1950 to adopt civil air regulations making 
it effective in the United States. In 1952, however, the Air Navigation Develop 
ment Board, an agency of the United States Government, on which are repre 
sented all those agencies of the Government interested in air navigation, decided 
that it would develop an automatic distance-measuring device for installation on 
aircraft. In its opinion that device should he developed to measure but one unif, 
either the nautical mile or the statute mile. In the debate to choose between thes 
two units it developed that the Air Force and the Navy strongly favored the use 
of the nautical mile and demonstrated to the responsible Government authorities 
over the vigorous objection of American civil aviation interests, that the nautical 
mile should be used. It was, therefore, adopted domestically, effective October 
954. But again, with such special safeguards for private fliers as provisions 
that air-traffic-control personnel would convert the units to statute miles on re- 
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quest. It develops, therefore, that it was not the ICAO but American defense 
considerations which led to the adoption of the nautical mile and should pro- 
vide no argument whatsover to condemn ICAO procedures. 

This brings into sharp focus the basic problem inherent in the adoption and 
use of any international standards in aviation today. Because in the United 
States the number of licensed pilots is almost 10 times the number in the other 
leading 21 free nations combined, the adoption of any procedure which is not the 
practice in the United States will impose some inconvenience on a large number 
of pilots in this country—in fact a larger number than will be inconvenienced 
in any other country if United States standards are adopted.* 

The only alternative which would avoid inconvenience to American pilots 
would be to make every American practice the ICAO standards for the world. 
Such a result is simply unattainable by negotiation. The practical issue, there- 
fore, after each international standard has been adopted, is to determine whether 
the inconvenience to our interests is so damaging as to require deviation from 
ICAO standards. The decision made by the aviation interests of our Govern 
ment in the above two cases was that the inconvenience was not so great as to 
prevent the adoption of the standard as our domestic practice. Even though the 
airlines oppose some of such decisions, they bow to an apparent necessity. Clearly 
they do not conclude that such concessions require the obliteration of ICAO or 
ganizational procedures. 


SHOULD THE PROCEDURES BY WHICH THE INTERNATIONAL AVIATION ARRANGEMENTS 
ARE ENTERED INTO BE MODIFIED? 






There are two areas of controversy relating to the procedures by which the 
United States has entered the above international commitments. One relates 
to the procedure followed to adopt international standards and give them effect 
domestically. A second controversy exists as to whether traffic rights on in- 
ternational routes should be agreed to by treaty or by agreement other than 
treaty. 

It is our view that the procedures followed to establish international technical 
standards under the ICAO Convention are, subject to the minor differences of 
opinion, the best alternative available for the adoption of international standards. 

We shall briefly summarize the procedure followed both by ICAO and our 
Government in adopting ICAO standards. The Chicago convention provides 
that the states ratifying or adhering to that convention undertake to collaborate 
in securing the highest practical degree of uniformity and regulations, stand- 
ards, procedures and organizations, in all matters in which such uniformity 
will facilitate and improve air navigation. 

Practically concerned with the development of these standards is the Air 
Navigation Commission, with a membership of up to 12 persons nominated by 
member states, and appointed by the Council. Members must have “suitable 
qualifications and experience in the science and practice of aeronautics.” The 
statutory functions of the Commission, as prescribed by the convention * are— 


To consider, and recommend to the Council adoption of, international 
standards and recommended practices (and modifications or amendments 
thereof) bearing upon air navigation; upon adoption by the Council, these 
standards become annexes to the Convention on International Civil Aviation ; 

To establish technical subcommissions * on which any contracting state may 
be represented ; 

To advise the Council concerning the collection and communication to 
contracting states of all information which it considers necessary and use- 
ful for the advancement of air navigation. 


The procedures followed by the ICAO are described by that organization as 
follows: 


“When ICAO came into existence, its immediate concern was the drafting 
of international standards and recommended practices. Divisional meetings, 
held in Montreal and elsewhere, were attended by technicians from member 
states and international organizations, and drew up recommendations for stand- 


_* According to the Aircraft Owners & Pilots Association, ‘here are today 573,595 licensed 
pilots in the United States. whereas there are in the next 2! countries only 61,765. 

* Art. 37, Convention on International Civil Aviation. 

Art. 57, Convention on International Civil Aviation. 

*The divisions of the Air Navigation Commission may be regarded as such “technical 
subcommiss‘ons.” These divisions, composed of technicians from member states, are con- 
vened at intervals to discuss problems in one particular field of air navigation. 
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ards in each of the technical fields. The procedure originally laid down, 
still maintained for the annexes and their amendment is as follows: 

“Divisional recommendations are considered by the Air Navigation Commis. 
sion; these recommendations, with changes when found necessary by the Com- 
mission, are then sent to member states for comment over a period not less than 
3 months, and upon return are reviewed again by the Commission; the reyis; 
draft is then brought before the Council for approval or amendment at a special 
meeting called for this purpose; upon adoption by the Council the complete 
standards are then sent to member states, which are given a specified length of 
time—at least 3 months—for disapproval; if a majority of member states has 
not disapproved all or part of a standard within this specified time, it becomes 
effective and each contracting state is bound under the terms of the convention 
either to put it into practice in accordance with the Council resolution of adop 
tion, or to notify ICAO of any differences between any of its own practices and 
those established by the international standard.” ‘ 

Within that framework, the United States prepares its position on proposed 
standards somewhat as follows: The representatives of United States aviation 
interests are brought together to consider the problem through the offices of 
the Air Coordinating Committee established by Executive order with representa 
tion of all departments of Government interested in aviation. A United States 
position is prepared after consultation with all interested parties. A delegation 
representing the American point of view attends the meetings of ICAO and 
seeks by negotiation to reach an agreement. Although the United States has 
been outstandingly successful in obtaining the acceptance of its views, there 
remain instances, which we have referred to above, where contrary practices are 
adopted as ICAO standards. The United States may, however, refuse to accept 
those standards and refuse to put into effect in this country the requirements 
contained in the international standards. This has the desirable quality of 
permitting each country to determine, first, whether a standard is necessary 
Second, even if necessary internationally, whether it imposes such hardships or 
is in such conflict with domestic practice that the inconvenience it would impose 
far outweighs the advantages to be derived. 

We know of no other device for obtaining international uniformity in matters 
essential, yet permitting as much flexibility in the imposition of all of the stand 
ards. One other alternative which was open in 1944 was to establish an inte: 
national agency with powers comparable to our Civil Aeronautics Board whose 
determinations would have been mandatory impositions. That seems far less 
desirable than the alternative which has been chosen. The issue becomes 
question of whether, after accepting the premise that some standardizatio1 
necessary, which means of obtaining that standardization imposes the ieast 
inconvenience upon our domestic procedures. Of all the alternatives which we 
studied to attain this goal, the procedures followed under the Chicago conventior 
and developed through ICAO seem to us the most desirable. 

The second area of controversy relates to the mechanics for entering inter- 
national agreements relating to the exchange of traffic rights. It is well to 
isolate the basic question in this controversy. The Convention on International 
Civil Aviation which established ICAO and which permits the development of 
international standards is not involved in this controversy, because that conve! 
tion was ratified by the Senate as a treaty. Nor are the annexes to that conve! 
tion a part of this controversy. They constitute merely the recommendation 
of the Council of ICAO and have legal effect upon our flag operators only by 
the adoption of those standards as domestic regulations or law. What does 
remain in the area of controversy is the exchange of rights to transit foreign 
states and pick up and put down traffic within the United States; because those 
agreements were entered into by the executive branch of the Government as 
agreements other than treaties. These agreements have been attacked on the 
the ground that they should not become effective unless ratified by the Senate. 

The major questions that have been raised in this regard are, first, whether 
the executive branch can enter binding agreements on these subjects without 
ratification by the Senate and, second, even if the executive branch has such 
power, whether that procedure provides in a matter of great imporiance, ade- 
quate safeguards for American interests to warrant continuance of that pro 
cedure. We believe both of these questions should be answered in the affirmative 

There can be little question that constitutionally the executive branch has 
the power to enter agreements other than treaties with foreign governments 


and 


7 Memorandum on ICAO, ICAO, May 1953, pp. 21-22. 
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and the question becomes a more refined one as to whether Congress precluded 
the exercise of the power in air-transport agreements. Thus the general power 
has been recognized by long usage. Congress by the act of January 12, 1895 
provided for the publication of such agreements in the Statutes at Large. The 
Supreme Court recognized the President’s power to enter executive agreements 
in such eases as: United States v. Curtiss Wright Corp. (299 U. S. 304, 318); 
‘itman & Co. v. United States (224 U. S. 583); United States v. Belmont (301 
U. 8. 324) ; United States v. Pink (315 U. 8. 203). 

The Congress specifically recognized the power in enacting aeronautical sta- 
tutes. The Air Commerce Act of 1926 authorized the executive to deal with 
foreign countries to permit foreign aircraft to operate into the United States. 
Thus, section 6 (c) of the 1926 act read as follows: “(c) If a foreign nation 
grants a similar privilege in respect to aircraft of the United States, and/or 
airmen serving in connection therewith, the Secretary of Commerce may author- 
ize aircraft registered under the law of the foreign nation and not a part of the 
armed forces thereof to be navigated in the United States, and may by regulation 
exempt such aircraft, and/or airmen serving in connection therewith, from the 
requirements of section 3, other than the air-traffic rules; but no foreign aircraft 
shall engage in interstate or intrastate air commerce.” 

The provision, together with the President’s constitutional power, served as 
the basis for entering into negotiations with the British, Canadian and Irish 
authorities for the establishment of transatlantic air transportation services, 
culminating in the issuance of permits to Pan American Airways and Imperial 
Airways in 1937." In addition, other executive agreements on the subject of 
international aviation were concluded by-the United States. These included 
bilateral air-navigation agreements dealing in general with the principles govern 
ig the operation of civil aircraft in international air navigation were concluded 
by the United States with Canada in 1929; with Denmark in 1934; with Germany 

1932: with Great Britain in 1935; with Lreland in 1937; with Italy in 1931; 
with Netherlands in 1933; with Norway in 1933: with Sweden in 1933; and with 
the Union of South Africa in 1933.* While these latter air-navigation agreements 
did not of themselves give the right to operate scheduled airlines, they neverthe- 
less dealt with air navigation in the sense in which the term air navigation was 
used in section 802 of the 1938 act. Moreover, the regulatory provisions of these 
agreements were applicable to aircraft of scheduled airlines when their opera- 
tion was authorized.” ~ 

Against this background, the Congress enacted the Civil Aeronautics Act of 
1938 in which it included language which must be construed to grant the powers 
of the executive branch to enter executive agreements. There were several sig- 
nificant features in the legislative history which impel this conclusion. In the 
hearings on some of the numerous bills introduced in 1935-38 to regulate air 
transportation, it was pointed out that in the dealings with foreign-flag airlines 
by the regnilatory authority it would not be enough to say that those relations 
would be “governed by treaties.” It was pointed out that those relations should 
be governed by “treaties, conventions, and agreements”.* In subsequent bills 
in the Civil Aeronautics Act of 1938, reference is made in section S02 to “agree- 
ments” and particularly in section 1102 reference is made to “treaty, convention, 
and agreements which may be in force, etc.” 

\ more significant aspect of the legislative history of the Civil Aeronautics Act 
is the amendment and discussion which struck language from the bill which was 
deemed to interfere with the President’s power to enter aviation agreements. 
This took place in the Senate with reference to section 802 of the bill S. 3845 
which contained the language “whenever * * * the public interest requires 
agreements to be negotiated with foreign governments for the establishment or 
development of air * * * services, the Secretary of State shall initiate and con- 
duct such negotiations and conclude such agreements as may be satisfactory to 
the Authority and to the President.” Senator White proposed that that section 
be deleted and his discussion emphasized two reasons. First, it added nothing to 
the President’s power to negotiate such agreements, and sec mdly, it might be 
construed to impose a limitation on his power by limiting the negotiation of 
es 

* Latchford, Department of State bulletin, Tune 17, 1945, p. 1105 

* While several of these have been superseded by later agreements, the fact that they 
were entered into hetween 1926 and 1938 indicates a practice of the executive branch that 
was tn congressional consideration in later legislation 

Latchford Department of State bulletin, June 17, 1945, p. 1105 


¢ - Hearings on S. 2 and S. 1760 before a subcommittee of the Senate Committee on Int 
state Commerce, 75th Cong., 1st sess., p. 97. 
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agreements to such as were satisfactory to the Authority.” The amendmen: \ 
adopted. 


The history of air transport agreements and congressional recognition of the 
practice in subsequent legislation leaves little doubt that such agreements may hye 
entered into without ratification by the Senate. ; 

This leaves the question, however, whether agreements of such import 
be entered without ratification by the Senate. Can Congress under the pr 
of entering bilateral air-transport agreements by executive arrangement 
charge its responsibility to safeguard the vital American interests involved 
believe that the success of the past practice has been so substantial a) 
supervision which is available to the Congress under the existing procedw 
extensive as to justify the continuance of the present procedures. 

Any procedure which obtained for the United States the routes and rights 9 
extensively and as effectively as has been accomplished since the war, has a 
vantages which should not be cast aside arbitrarily for the adoption of 
method. 

Entering those agreements by executive action offered the significant advantag 
of being the most expeditious means available. This advantage is apparent w) 
we consider the scope of the undertaking and the urgency required. The U: 
States has entered bilateral agreements with 45 countries and there have bee: 
least 20 amendatory actions with respect to these so that if each agreement : 
amendment had required the ratification of the Senate a heavy burden wo) 
be imposed on this body by the consideration of those details. The extent 
such additional burdens is indicated by the fact that since January 1, 1945 
treaties have been considered and ratified by the Senate. If the 65 bilater 
and amendments would have also had to be ratified it would have increased { 
burden on the Senate involving treaties by half again. Such consideration b) 
the Senate might well have delayed the negotiation of air-transport rights in 
the very critical period when it was of the greatest urgency that the United States 
speedily obtain rights in foreign countries to permit prompt Operations in the 
international airlanes, or could delay such negotiation at a critical moment in the 
future. This need for speeding negotiations was indicated in the early part of 
our memorandum where we pointed out that American aircraft could operate 
across the Atlantic only if permissions were obtained to land in Canada, New 
foundland, Iceland and Ireland.. No such haste was necessary on the part of sume 
of our competitors because they held or could acquire rights by virtue of their 
control of or association with the jurisdictions which controlled the vital land 
areas. 

Of course, if it were necessary to incur these disadvantages in order to pro- 
tect American interests and maintain desirable supervision by the Congress of 
international air transportation then these disadvantages would have liad to be 
incurred. However, we believe that the supervision of such agreement pro 
eedure already available to the Congress permits an adequate discharge ot! 
responsibility to safeguard American rights as to fully justify its continuance 

Congress has already established a procedure under which the airline route 
structure of American carriers abroad is carefully supervised by the Civil Ae 
nautics Board, an agent of Congress. Its actions in this field are subject to re 
view and revision by the President. Foreign routes can be flown only after ce! 
tificates of convenience and necessity have been issued by that agent. In addi 
tion, Congress has maintained a direct check on the character and expansion of 
our international air transport system through its control over subsidy appro- 
priations. 

With respect to the operation of foreign carriers to the United States, Congress 
has established a further check upon the entry of such carriers into the United 
States by requiring that each carrier receive a permit from Civil Aeronautics 
Board which, under existing law, may be denied even though there exists 4 
bilateral agreement granting the foreign carrier the right to come to the United 
States. Such a denial has never taken place, but the established procedures do 
permit the Board to review as a matter of first instance the application of the 
foreign carrier even though a bilateral agreement has been negotiated. For these 
reasons, it seems to us that Congress has made separate provisions for consid- 
eration of the subject matter of the bilateral agreements and thus it is not neces 
sary for it to go further and require the bilaterals and the amendments to them 
to be ratified as treaties. 


is 


122 88 Congressional Record, pp. 6853-6854, May 18, 1988. 
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The legislative framework in which bilateral route exchanges are agreed 
to provide adequate safeguards so long as the executive agencies consult with 
those American carriers whose interests are affected. By the grant of rights 
to foreign-flag air carriers, the United States can gain access to foreign coun- 
tries, but the exchanges should be made with a full appreciation of the rights 
bargained away as well as those received. The United States carriers can 
share their experience in the foreign markets and on the routes which are being 
sought with the United States agencies negotiating the exchange. Carrier judg- 
ments of revenue prospects can aid in evaluating the exchanges proposed. Fur 
thermore, the rights granted to foreign carriers are often at the expense of 
citizen carriers. This gives these carriers such an interest in the exchanges 
as to impel careful consideration of their views. We have had occasion from 
time to time to urge our Government authorities to consult fully with the in 
terested carriers before agreeing to route exchanges. In many cases consulta 
tion was adequate. In other situations consultation could have been more ex 
tensive. The cure for this, however, is not a requirement that these agree 
ments must be ratified by the Senate. What is required is a continued recog 


al t >~ 


nition by the Government agencies of the importance of consultation with 


tne 
interested carriers as an important method of maintaining essential safeguards 
for American interests 

We conclude, therefore, that entry of bilateral air transport arrangements 
through executive agreements after consultation with the interested carriers 
offers not only the advantages which have borne fruit in the desirable world 
network of routes we have today, but is sufficiently hedged by congressional 
supervision and safeguards as to support its continuance in the future 


SUMMARY OF ANNEXES TO THE CHICAGO CONVENTION 


Annex 1. Personnel licensing 


The basie requirements as to personnel competency should, it was held by 
Government, be agreed to so that the licenses of those who met those requ 
ments would be recognized by member states. The standards adopted in this 
ICAO annex are based in large part on comparable United States regulations. 


> 


inner 2. Rules of the air 


Unless rules of the air, such as how high aircraft should fly, which has the 
right-of-way, ete., were agreed to, international flying would be chaotic. With 
few exceptions the provisions of this annex are consistent with United States 
rules and practice. 


innex 8. Meteorolovical codecs 


Weather observations are gathered by observers of different nationalities and 
to exchange this data for aviation purposes they needed a common code. This 
annex provided such a code. 


i 


Annex 4. Aeronautical charts 


Maps and charts are of value to airmen only as they reflect the information 
needed. Agreement was necessary on what symbols would be used to reflect 
essential data on maps. The standards adopted are substantially those used in 
the United States. 


Annex 5. Dimensional units 


Heights of obstructions, speed of wind, amount of pressure, and altitude of 
clouds all have to be measured and reported. The units used in measuring these 
phenomenon are dealt with in this annex. Eight of the thirteen units used in the 
standard are common usage in the United States. 


innex 6. Operation of aircraft in international commercial air services 


Those practices to be followed by air carriers relating to preparation for 
flight, supervision, in flight procedures and duties of personnel are specified to 
assure safe operation. These standards follow closely the United States regu- 
lations. 


Annex 7. Aircraft nationality and registration marks 


Agreement was necessary on the appropriate registration and identification 


of aircraft. This annex specifies the marking from which identity can be 
established. 
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Annex 8. Airworthiness of aircraft 
This annex is being prepared to specify the minimum requirements for air 


—* 


craft certification which will permit their admission into member states with- 
out duplicate certification. 


Annez 9. Facilitation 


Those documents required for the admission of aircraft, passengers, and 
cargo into a foreign state were so varied as to require the presentation of simi- 
lar data in a numerous variety of forms. This multiplied the work of the car- 
riers and required the carriage of large numbers of papers. This annex repre- 
sents agreement on the basic data to be supplied and on the standard forms 
on which it will be presented. It has saved much time and expense to inter- 
national air carriers. 

Annez 10. Aeronautical telecommunications 

Agreement was needed on the radio equipment and frequency to be used, the 
navigation aids available and the codes for communication. This annex adopts 
United States standards and practice to a great extent. 

Annex 11. Air traffic services 

It was necessary to establish procedures for traffic control and agree on th 
data available to the aircraft in flight. These standards follow very closely 
the United States practice. 

Anneg 12. Search and rescue. 

Agreement was necessary as to what rescue services would be available, how 

they could be called upon, and the prompthness with which they could be pro- 


I 


vided. This annex follows for the most part the practices in the United States. 
Annee 13. Aircraft accident inquiry 

The States had to agree to protect the evidence pending inquiry and notify the 
State of registry of the aircraft. 
Annew 14. Aerodromes 


The marking of runways, approach lighting, and obstruction lighting are 
matters of great importance to airmen. Agreement on standards was needed 
and those adopted follow United States practice. 


The CuairMan. Senator Schoeppel has sent over some questions, 
most of which you have answered. He says: 


Senator O’Mahoney testified the other day that North American has been 
accused of avoiding its “certificate responsibilities.” He said that this was an 
untrue charge, and gave as his reason the fact that North American has applied 
for certificates in several cases. 

My understanding is that “certificate responsibility” means in effect the pub- 
lie utility responsibility which all the scheduled airlines have of serving small 
unprofitable cities as well as just the big cities. 


With that, I think you agreed in your general statement. 


In the light of this, do you happen to know which cities North American has 
applied to serve in their “certificate” applications, and how these cities rank as 
traffic producers? 


I think you have covered that. 


I think we should judge their argument in the light of these facts as com- 
pared to the cities they presently serve. 

Question 2: 

Mr. O’Mahoney asserted that the CAB regulations were drawn ex post facto 
with the knowledge that nonsched’s cannot make a living within them. But do 
not most nonsched’s obey. these regulations and still make a profit? Then what 
do you think North American’s allegation amounts to? 

Mr. Tieton. It is my understanding that there are approximately 
60 large irregular carriers holding so-called letters of registration. 
Under the regulation, they are limited to casual and occasional op- 
erations of the sort described by Mr. Roberts, who just left the stand. 
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Most of those carriers, I believe with the exception of 12, operate 
without difficulty under the regulation and make a living doing it. 
Consequently, operations can be conducted under that regulation 
economically. 

The CHAIRMAN. Question 3: 

What do you think of Senator O’Mahoney’s assertion that North American's 
nonsubsidized operation was the pioneer of the Air Coordinating Committee's 
recommendation for reduction of subsidies? 

Mr. Treron. Yes, I would certainly have such a comment. It can 
hardly be said that North American’s operation would constitute a 
reason for the Government to recommend the withdrawal of subsidy. 
The Government had been in a process over several years of with- 
drawing subsidy from those carriers that no longer needed it, who 
were able to make their way on their own. 

In addition, it could hardly be said that the Government could 
compare a carr ier serving only those points that it sought to serve, with 
the great advantages of long-haul traflic and heavy-density traffic 
volumes, with those carriers that must serve the weak and small and 
render a scheduled service. They are not comparable. Consequently, 
it could not have resulted in the Government’s recommendation of 
a there. 

he CuarrMan. Let the record show that Senator Schoeppel was 
ae to be here this morning because of his required atter sian e at 
another committee meeting. He sent these questions over that I might 
ask them of you. 

Do you have any questions ? 

Senator Bowrinc. No. 

The Cuatrman. Do you have any further questions? 

Senator Monroney. I would like to say, Mr. Tipton, I found it 
hard to go along with the thesis repeated here that because only three 
domestic trunklines h: uppened to be on subsidy, that the fact the sub- 
sidy is there is worthless to the giants of the industry, such as Amer- 
ican or United or Eastern, because their stocks, I believe you admit 
as a reasonable man, fare better on the stock market because in bad 
years the Government subsidy is still behind them. Wouldn’t you 
agree that that is a fact? 

Mr. Treron. I would agree in part, and I would like to explain my 
answer. The only point at which I got off the boat, so to speak, in 
your statement was with reference to the airline stocks. I don’t be- 
lieve that the airline stocks as compared with other stocks are doing 
very well. It is a great disappointment to airline people that airline 
stocks don’t do any better. Mr. Patterson was discussing that today. 

I would say— don’t believe I have ever said to the contrary 
that the availability of subsidy does have an effect on the fortunes of 
the carrier whether he is actually getting subsidy or not. 

Senator Monroney. It is a stop-loss guaranty by the Federal 
Government. 

Mr. Treron. Well, actually it doesn’t do that. That has been said 
a great deal—that it is a guaranty of nonloss. Actually, this industry 
has lost since 1938 a great deal of money. In 1947-48, $30 million was 
lost, and that is a big amount for this industry, notwithstanding the 
availability of subsidy. So it is not a guaranty of nonloss, but it is a 
financial backstop. There is no doubt “about it, Senator. 
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Senator Monroney. Then actually the airlines, even though ¢! 
are flying on a nonsubsidized basis, are the beneficiaries not only 
guaranteed routes, with which some of the airlines today are ¢ 
plaining apparently, but also of the backstop, perhaps not a comp let 
stop loss, but a substantial stop loss in the operations. 

Mr. Treron. I would agree with that generally, except on the guar 
anty of routes. As I said in my testimony, I just don’t think it has 
worked that way. I can recall back in 1940, when this act was firs 
started to be carried out, one of the airlines argued, and had good asi 
for its argument in previous law dealing with certificates of conven- 
lence and necessity, that if a carrier had a route and had a certific 
for it and was providing an adequate service over that route, it was 
illegal for the Civil Aeronautics Board to issue a certificate which 
paralleled it. Well, they lost that case, and the act has never been 
applied that way since. A witness, of course, is the map there, which 
doesn’t even show, the extent to which routes have been paralle led 
once, twice, and three times. 

Senator Monroney. Don’t you think that is a natural development 
of the gigantic increase in air passenger traffic? In other words, if it 
was taking traflic off of the noncompetitive routes, then the conven- 
ience and necessity of the CAB wouldn’t have existed and parallel 
routes wouldn’t be allowed, but with the huge increase each year of 
passenger traffic it has become commonplace for extension of routes to 
other lines. But the point I am making is that on all of the spots that 
[ know on the routes that are shown on this picture here, the airlines 
themselves develop their route structure. It wasn’t developed by the 
city of Muskogee coming in and saying we want the CAB to order 
such and such a line to serve us; it was an ¢ applics ation for an extension 
of route structure, was it not, by the airlines / 

Mr. Trreron. Well, it has worked both ways, Senator, and I would 

say that looking and thinking back over a lot of years, that it was the 
applic ations of the airlines with the pressure of the communities that 
wanted service, combined to develop the route system that we have 
and the number of communities that are presently being served. 

It has happened quite frequently, as a matter of fact, that communi- 
ties which do not appear on applications come in and demonstrate that 
they need and want the service, and that service is provided, whether 
the airline wants it or not. 

Senator Monroney. I thought I asked a direct question of Mr. Gur- 
ney if he could put in the record any cases where the airlines were (i- 
rected to serve cities for which they were not applying for service, and 
my recollection was that. he couldn’t name any, and I do know in my 
own State and other places, the airlines do not complain about the 
burden of uneconomic service and were the pioneers in putting serv- 
ices into those communities. 

Mr. Tipron. Actually, in making these statements about the burdens 
of serving unprofitable or marginal points, I have not intended to 
make that a complaint. I think ‘that is good. I think that the airline 
system of the United States should cover communities of that sort. 
I don’t think that the airlines should be restricted to a few major 
routes. The people of the country are entitled to more service than 
that. 

Our point has been, in view of the fact that those obligations have 
been undertaken, then the certificate requirements under which they 
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were undertaken must be carried out as written, and that any addi- 
tional services paralleling on the main routes which support the losing 
service should be granted under certificates of public convenience 
and necessity after a determination of public need. Now, 1am afraid 
| haven’t made that clear either, but that, I believe, is the point. It 
is not that the airlines want to get out of serving those. They want 
to continue. They want it made possible for them to continue to 
serve those small places and still operate at a reasonable profit and 
without subsidy. 

Senator Monroney. I find it a little hard to go along. Maybe it 
is my State pride, that the principal city in Oklahoma has lost two 
schedules to Washington. Maybe it is unprofitable. Maybe it is 
marginal. Maybe it is a losing point. I rather doubt it unless you 
are figuring on the desirability of direct overflyings. I know of a 
number of cases that the CAB on petition of the airlines has discon- 
tinued the trunkline services and forced the substitution of feeder 
line services to them. I presume that will be a pattern of growth, 
but to use that service to unprofitable points, unprofitable, it seems 
to me, in the relationship between the primary points is not a good 
argument for a scheduled airline industry that is underwritten, at 
least to some degree, by Government subsidy to prevent abnormal 
losses and also with a high rate for carrying the mail. The idea that 
these things from Government and their choice locations on routes to 
serve principal points is not, I mean, is just a gratuity without re- 
sponsibility, doesn’t seem to me to be meeting the problem fairly. 
Perhaps I don’t make myself clear on that. 

Mr. Treron. To go back to the suspension of service at some point, 
sir, there have been quite a number of suspensions. 

Senator Monroney. They are growing, though ? 

Mr. Treron. Well, I don’t know, but the suspensions are not a 
denial of service. They carry with them two objectives. One, the 
strengthening of the local service line system of the country, which 
is also an important segment of our industry, and also a very im- 
portant public service enterprise, strengthen them and at the same 
time tend to strengthen the trunkline, who can serve that only at the 
expense of losses. Now, whether that is a good policy or a bad policy, 
[ am not here to argue. That is a much-debated question that will 
be argued out in proceedings before the Civil Aeronautics Board. 

But as far as obligation is concerned, I think the airlines recognize 
their obligation is to give a good public service, and while I don’t 
want to invite any additional proceedings before the Civil Aeronau- 
ties Board, the Civil Aeronautics Act does guard and is entitled to 
guard the community from inadequate service by an airline by provid- 
ing specifically that the airline must give adequate service, and if the 
community is dissatisfied they can come in and say so and make their 
proof under it, and the Board can order the provision of adequate 
service, 

Senator Monroney. All during your testimony I listened atten- 
tively to your testimony about North American taking the cream and 
about all of the unprofitable points that they had to serve, but on 
the map I recognize very few points that the regular scheduled air- 
lines serve that are on coach service. I mean you are competitive 
with the North American and nonscheduled airlines largely on the 
transcontinental routes, are you not ? 
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Mr. Trpron. As far as coach service is concerned, the airlines into 
whose territory North American operates provide coach service not 
only to the points to which service is provided by North American but 
also to a large number of others. In the case of six airlines that I listed 
there. In the case of American, they serve 62 points altogether and 
have coach service at 15. Delta serves 48 points altogether and have 
coach service to 15. Eastern serves 77 points and has coach service at 
23. National serves 30 points with coach service at 12. TWA serves 
44 points, with coach service at 15. United serves 63 points, with coach 
service at 15. So that as far as coach service is concerned, the sched- 
uled airlines within that territory provide a much broader coach sery- 
ice than is provided by North American. 

Senator Monroney. But at the same time the coach service of the 
scheduled airlines has (1) the advantage of first-class service, which 
I do not believe the nonscheduled airlines are even asking for; isn’t 
that true ? 

Mr. Treron. That is my understanding. 

Senator Monroney. You consider that to be somewhat a noncon 
petitive field, wouldn’t you? 

Mr. Treron. The coach service? 

Senator Monroney. The coach service as related to an airline offer- 
ing coach service, plus first-class service. 

Mr. Treron. Well, I would regard it as directly competitive, not 
only competitive with the coach service, but also the first-class service. 

Senator Monroney. I happen to have piled up quite a few air miles. 
While I feel the right of entry is an important question in this, I have 
never flown on a nonscheduled airline. I just find the services offered 
and the slight difference in rate makes it a better service for me. | 
have been flying for a great many years. I have been quite different 
from the average passenger on the airline, but I couldn’t conceive the 
fact that one airline offering only coach service and the other airline 
offering coach service plus first-class service would be necessarily at a 
disadvantage on competitive conditions. 

Mr. Treron.- Your question is as to whether the scheduled airline 
is at a competitive disadvantage ? 

Senator Monroney. Which I understood to be the burden of your 
testimony. What I am trying to point out is that to my humble way 
of thinking they still are in a better competitive position than the non- 
scheduled or North American or nonsubsidized, or call it whatever you 
wish, these other airlines. 

Mr. Trreron. The basis for my contention, which I think is right, 
that the scheduled airlines, with a large number of small services to 
maintain, is at a competitive disadvantage with a carrier that has no 
such obligations. 

Senator Monroney. At that point, what I am trying to do now is to 
develop briefly the fact that there are competitive advantages that the 
scheduled airline has over those of the nonscheduled, and I am trying 
to see if you would agree that offering both first class and coach service 
did not place the scheduled airline at a disadvantage when operating 
over the same route. 

Mr. Tieton. I would agree. 

Senator Monroney. I find it rather hard to agree, but maybe it is 
just our difference in the airlines we like to fly. I happen to be a cus- 
tomer of your airlines and not a customer of the other one. 
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No. 2, the air coach flying that same route on the scheduled airlin: 
does have the right to carry the mail on those planes; does it not / 

Mr. Treron. Yes. 

Senator Monroney. Therefore it is guaranteed a 45-cent rate on the 
per ton-mile of the mail that it carries. The air coach on the unsched 
uled airline has no such guaranty ; that is correct, isn’t it / 

Mr. Tieton. That is right. 

Senator Monroney. And between the two, the third point of con 
parison is that if the scheduled airline should in a bad year lose : 
great many millions of dollars, they do have, I believe you already said. 
to a certain degree a stop-loss situation that would help at least to bail 
them out, while the nonscheduled airline would have no such bail-out 
provision. So therefore, I think the committee should weigh the 5 
points of advantage as against the 1 point of competitive disadvantage. 
which he probably properly asserted that they do not have the oblig. 
tion to serve a large and unwieldy varying degree of traffic density 
points. 

Mr. Tirron. As far as the subsidy, the backstop of subsidy, is co: 
cerned, I think that that advantage in the consideration of the ver) 
basic issue we are talking about should be eliminated because the ob 
jective of the airlines and now the Administration is to avoid ever tak 
ing advantage of that subsidy again. 

Second, that as far as the mail is concerned, while the carriers, these 
certificated carriers do have the right to carry mail, that traffic also 
carries with it its burdens. It must be carried not only in large 
amounts between large cities, but also in 1-pound pouches in and out 
of small ones. 

Senator Monroney. That is true. 

Now, the scheduled airlines also have another advantage, mino1 
though it might be, in which this experimental carrying of first-cla 
mail is confined only to the scheduled airline. 

Mr. Tipron. Well, there you have again the corresponding obliga 
tions and costs that go with the transportation of the traflic. 

Senator Monroney. Thus far that has been at the concentrated 
traffic points. 

Mr. Treron. That is the way the Post Office Department wants it 

Senator Monroney. You can’t plead that. So that is an advantage 
there. You can’t plead that is taking them to Podunk Center to mak 
a landing to pick up 1 pound of mail. 

Mr. Tieron. Whenever the Post Office Department wants that mai! 
to go to Podunk Center, we would be happy to help out. 

Senator Monronry. I doubt if you would; particularly at the rate 
you are paid for first-class mail between Chicago and New York. 

Mr. Tipron. I quite agree if we tried to do that at small points, we 
would be vastly underpaid. 

Senator Monroney. So there is much to be said on both sides, and 
the obligation to serve a farflung route, while that may work to dis- 
advantage, there are several other points that decidedly work to the 
advantage of the scheduled airlines and to their great system, which 
I truly respect, and as I have listened to your testimony and others 
I get the feeling that the elephant is being afraid of the mouse, and 
I don’t know what the future of these nonsched’s and operators of 
that kind is going to be when they wear out their present equipment. 
I hear these stories kicking around about $1,700,000 for a new DC-7 
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and $500,000 for a Convair, and $1,200,000 for a DC-6. Those are 
2bout the only passenger planes that the industry is building today. 
iXxcuse me I don’t want to leave out Martin’s Falcon, but they are «|| 
in that price bracket, and I just wonder if maybe the scheduled sir- 
lines are not becoming more apprehensive than they should on the 
long range about the dire danger of being forced out of business |)y 
a few operators who have managed to carve a small niche under the 
free enterprise system in an industry which we hope will be 4 
dynamic one. 

Mr. Treron. I make one final comment, Mr. Chairman. What we 
have argued for is an application of the certificate of convenience anc 
necessity system which law provides that you should not run an airline 
without having a certificate of convenience and necessity issued after 
public hearings and finding that there is a need for the service and 
that the carrier is fit to conduct it. That has been our argument, and 
that is not being carried out now. We would urge that it be carried 
out. 

Senator Monroney. With all due regard to that, I think the dilem- 
ma that the one big company still survives and finds itself in is that 
the test on the certificate of public convenience and necessity means 
an able and proven experience, or words such as that, to conduct an 
airline; that in the interim, as the CAB has delayed for years on the 
application for air-coach service, the airline will be dead, will be put 
out of business, that rigor mortis will set in, and they cannot then prove 
that they are ready, willing, and able to accept the certificate after the 
soul has departed the body. 

Mr. Tieton. There have been many carriers, 25 at least, who have 
secured certificates of convenience and necessity, since about 1946, who 
had no previous operations. 

Senator Monroney. Those are feeders, 122 of those, I believe. 

Mr. Trrron. Yes, there were 2 or 3 international cargo carriers 
and several others. The certificate requirements does not make it im- 
possible for a carrier that has not operated before to get a certificate. 

Senator Monronrey. Can you name any trunk-line operation for 
passenger service that has been certificated since 1938 ? 

Mr. Treron. Any trunk-line operation of passenger service? There 
has not been any, but in my previous testimony I pointed out the dif- 
ference between, for example, National Airlines and Western Airlines 
between 1938 and the present time, where instead of certificating new 
trunk-line operations, the CAB built up in the strong operations car- 
riers that had no hope of survival without subsidy. The Board has 
had a choice of two courses, and they picked the one which built up 
the smaller carriers that would provide a useful public service without 
subsidy, and you couldn’t quarrel with that approach. 

The Cuarrman. How much longer will it take ? 

Senator Monroney. I am through. 

The Cuarrman. Thank you, Mr. Tipton, for your return engage- 
ment. ; 

Before we adjourn I wish to insert in the record at this point 4 
letter from the president of Capital Airlines, J. H. Carmichael, dated 
June 17, 1954, in which he endorses the testimony presented by the 
Air Transport Association of America. 
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(Letter of J. H. Carmichael is as follows :) 


CAPITAL AIRLINES 
National Airport, Washington 1, D. C., June 17, 1954. 
Hon Joun W. BRICKER, 
Chairman, Committee on Interstate and Foreiyn Commerce, 
Senate Office Building, Washington, D.C. 

My Dear SENATOR BrRICKER: Please consider this communication as my en 
dorsement of the testimony presented by the Air Transport Association of 
America during the hearings on S. 2647. 

It had been my purpose to appear before your committee, in company with 
other scheduled airline presidents, when testimony from our industry was given 
on Tuesday, June 15. I was unable, however, to be present because a regular 
meeting of the board of directors of Capital Airlines was held on that date. 

Trusting that you will find it convenient to consider this expression as a part 
of the record on the pending legislation, I am 

Very truly yours, 
J. H. CARMICHAEL. 


The CuarrMan. We have 2 or 3 more witnesses. Senator Monroney 
wants to question Chairman Gurney and Member Joseph Adams, and 
Senator Monroney wishes to ask questions of Senator O’Mahoney, and 
Senator McCarran wants to make a statement at the conclusion. Next 
Monday at 10 o’clock, we will ask the 2 members of the Board to come. 

Thank you very much. 

(Whereupon, at 12: 35 a. m., the committee recessed to 10 a. m. Mon- 
day, June 21, 1954.) 
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MONDAY, JUNE 21, 1954 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, B.C 

The committee met at 10 a. m., pursuant to call, in room G—16 in the 
Capitol, Senator John W. Bricker (chairman of the committee) pre- 
siding. 

Present: Senators Bricker (chairman of the committee), Schoeppel 
and Bowring. 

Also present: Bertram O. Wissman, chief clerk; Edward C 
Sweeney, counsel, 

The Cuamman. We will come to order. At the very opening of 
this session I want to put in the record the extreme regret that we all 
have at the passing of one of the members of our committee, Senator 
Lester C. Hunt. I think he had as many friends in the Senate as any 
Member, and we all regret his passing. He was at the committee hear 


ng last Friday. We would have canceled this meeting but the wit 


s had already been notified to be here and we will cancel out all 
meetings after 12 o’clock for the day, and the Senate will adjourr 
that time. 

You may proceed, Mr. Glass. 


STATEMENT OF FRED M. GLASS, PRESIDENT OF THE AIRPORT 
OPERATORS COUNCIL, DIRECTOR OF THE AVIATION DEPART- 
MENT, THE PORT OF NEW YORK AUTHORITY 


Mr. Guass. Senator, my name is Fred M. Glass, director of the ay 
tion department, the Port of New York Authority. 

The Cnamman. Let me say further that Senator O'Mahoney 
from the same State and being a close personal friend of Senator Hu 
asked to be excused this morning. So we will have to eet his testi 
mony at a later date, possibly sometime this week or next. 

Mr. Grass. I am appearing today, Senator, in my status as presi 
dent of the Airport Operators Council. I have appeared previously 
before your committee in this capacity, but again as a matter of refer 
ence for the Committee there is attached to the statement I presented a 
list of the members of Airport Operators Council and the official rep- 
resentatives of such members. 

[ have submitted a statement, and with your permission I will make 
a few statements, and it will be of only a few moments’ duration with 
respect to the points in this proposed legislation which appear to us to 
be of substantial interest to the airport industry alone. I will not. com 
ment on any other sections upon which personal opinions are involved, 
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but will limit my comments strictly to those that concern airport: 
alrport operators. 

The first section that appears to be of substantial interest is sec 
208 in which it is provided that any expenditure of Federal funds o; 
airports shall be expended in accordance with authorizations granted 
by the Authority. As you will note, on page 31 of the draft it coes 
into considerable detail with respect to alterations, developments, and 
improvements, and so forth, of such facilities. With the intent to place 
responsibility for assuring the proper expenditure of Federal funds 
we have nothing but the strongest commendation. At this point I pro- 
fess more the worry for consideration by those concerned with the 
drafting of this legislation than I do a specific point. But in 1 
way this is drafted it places the authority on the staff members and 
puts them practically in the position of controlling to the utmost di 
tail, the design and layout of the facilities on airports wherein Federa| 
funds are involved. 

To my mind the Authority or designated Government representa- 
tive should assure itself of the necessity for the given airport facility 
and for the necessity for the given project on which the funds are 
proposed to be spent, and then leave to management who is responsible 
for operating cost and capital expenditures and the profit-and-loss 
statement of the airport, the responsibility for the development and 
expenditure of the funds, without in effect having the Government 
agencies looking over their shoulders with respect to the amount of 
public space, or the location of particular utilities, and so forth. 

I would call that particular point to your attention because in the 
general sweeping language that this particular section has at the pres- 
ent time, I think there lies a great deal of danger as far as manage- 
ment and responsibility particularly of airports in the future is 
concerned. 

In regard to the other provisions of this general section, I aim per- 
turbed over the apparent inconsistency between the provisions of the 
Federal Airport Act and the provisions as they are set forth in this 
legislation. It raises the basic question as to whether or not the 
treatment of the Government regulation and the Government’s con- 
cern with the development of airports should be more properly treated 
as a part of this overall omnibus legislation, or whether or not it should 
be in a separate manner as has been historically the case with particu- 
lar regard to the Federal Airport Act. 

In my opinion the airport should be treated as a part of the general 
overall aviation picture. We voice no objection to the inclusion in 
this legislation. I would, however, like to make the point, and with 
the detail being spelled out in the legislative amendments in the state- 
ment I have filed, that there are a substantial number of inconsistencies 
as between this statute and between the Federal Airport Act. 

One specific matter which gives me considerable concern is in sec- 
tion 209. The provision is made that the authority shall reamre to 
the extent feasible in the granting of expenditures by the Federal 
Government on airports, for the meeting of various conditions. 

One of these conditions is the clearing and protection of the aerial 
approaches to such airport. It is true that the legal phrase. “to the 
extent feasible” is included in this legislation. However, I would 
respectfully call the attention of the committee to the fact that in the 
event this legislation were enacted as it now reads, and in the execution 
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of its responsibilities under this statute the Authority were to require 

certification by an airport that aerial approaches to the airport 
would be in the future cleared and would be protected during the 
effectiveness of the control, which is now 20 years, of such expendi- 
tures, it would practically nullify and render of little practical use 
the granting of Federal aid because such is the condition that no 
airport management could afford to accept it. 

I would like also to point out that that particular consideration is 
inconsistent with section 212 of the same statute, wherein there is out 
lined the responsibility on the Authority to formulate, revise, and ke« P 
up to date a nationwide program for the protection of aerial : 
proaches to airports. Section 212 in our opinion outlines an satel 
gent, straightforward, and practical approach to this very trouble 
some question of protecting aerial approaches to airports. 

[ would respectfully like strongly to endorse the approac th it has 
taken in section 212, but to point out the inconsistency and | — uC 
ticability of the requirement No. 3 as set forth in section 209 to whi 
I have just alluded. 

There is a minor point which I won’t detail here, but which is set 
forth in the statement I have submitted for further consideration of 
the committee and its staff, wherein there is an absolute — tion 
against the grant of any exclusive rights on any airport whe 
Federal aid has been granted. As a matter of practicality, and in the 
interests of efficiency and normal operation, it is many times necessary 
to grant exclusive right to space, and particularly gate positions, and 
what have you, and I should think that language should have a quali- 
fying phrase to permit the practical operation of an airport on which 
Federal funds have been granted. 

There !s another point in the initial part of this act that we allude 
to with some trepidation lest the statements be misconstrued. That 
is, through the language there has been a considerable enlargement of 
the rather sweeping language in the Civil Aeronautics Act of 1935 
with respect to considerations of national defense. The concern 
which we all feel with regard to considerations of national defenss 
has. of course, no less abated but is perhaps even stronger than it was 
when the Civil Aeronautics Act of 1938 was considered. However, in 
the practical administration of this consideration it would appear that 
the development of airports is primarily concerned with the develop- 
ment of the civil interest of airports, and in the development of fields 
which will serve the civil economy and thereby, of course, strengthen 
the overall economic and national defense concerns of the country. 

In the event of an emergency at the airport—and, of course, every 
airport is available for utilization under proper terms by our Armed 
Forees—this particular language wherein it gives me particular con- 
cern is that there are many operation: al requirements of airports which 
are purely standards of the military and have never been considered 
by the ( ‘ivil Aeronautics Authority, or the air-transportation industry, 
or the airports to be criteria or to be requirements insofar as civil 
airports are concerned. 

The Cuarrman. What are those? 

Mr. Grass. I have in mind such things as long overrun areas. The 
military requires that in all airports at the end of each runway there 
are 1,000 feet overrun areas. No civil airport requires that. If that 
were required the expenditures would be very, very substantial. 
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There are requirments as to differences in taxiway lighting, as to 
width of taxiways, and ramp requirements, and considerations of that 
kind which, if required, would add very, very substantially to the eco- 
nomic burden on an airport which the operator would have nothing he 
could do with but pass the cost on to civil aviation. 

The point I am making is that the civil design of airports under this 
act should be a major concern, and if military requirements of a specific 
nature are required, they should be a matter of specific concern with 
the military, upon which proper financial arrangements should be 
made. 

To my mind, Senator, if I might enlarge on this point, the military 
in the last several months have consulted with me with respect to cer- 
tain military requirements in the fields we have. We have outlined 
what the requirements are and what the financial conditions are, and 
every effort is being made that they be met, and that is a proper 
straightforward way in which to approach the problem. 

But to emphasize in the development of airports throughout the 
country designed primarily for the use of air transportation, that 
national-defense interests are to be given equal consideration with ciy 
interests, to my mind adds considerably to the cost and to the operating 
problems of those airports in a manner in which the interests could 
best be served if they could be segregated one from the other. 

On the question of a restriction of the condemnation rights of the 
Authority, the Airport Operators Council desires strongly to endorse. 
In section 601 (b) there is a provision that the Authority can ex- 
mpt any privately owned airport from the applicability of operating 
restrictions. I submit again as a matter of practicality this exemption 
power is necessary and is in the best interest of civil aviation. We re- 
spect fully suggest that the exemption power be retained in this provi 
sion but that its restriction to privately owned airports be removed 
and simply read, “any airport.” 

Section 601 (a) of the statute relates to the prescribing by the Au- 
thority of air traffic rules and states, “rules as to safe altitudes of 
flight.” We would like to recommend strongly to the committee con- 
sideration be given to amending this to read, “rules as to safe altitudes 
of flight and in landing and in taking off.” 

As I am sure the committee has been advised, or as a matter of inti- 
mate knowledge of the staff, the question of altitudes of flight on land 
ings and takeoffs at airports has been a matter of increasing c oncern, 
and the power of the Authority to promulgate those altitudes shou ld 
be clearly set forth in this legislation. 

In section 1101 of the statute the provision is made to place in the 

captain or officer in charge of an aircraft rather sweeping power. It 
is clear from reading this that it is desired in a legislative manner to 
give legal backing to the complete control over the occupants of the 
aircraft and over the conduct of the flight to the captain, and in effect 
to adopt. as far as they are concerned, many of the principles long rec 
ognized in maritime law. 

With this general approach and general theory we have not thie 
slightest quarrel. However, I would like to point out to this committee 
that the language as it is now written would seem to give the captain 
of an aircraft a complete right to do anything he might want to do so 
long as he thinks that the reasonable comfort of his passengers and 
crew is involved, and would present the possibility of a definite con- 
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flict as to whether or not such power is in effect overriding all ground 
‘ules and all regulations which are necessary in the operation of busy, 
large airports. 

We would definitely oppose, in every manner whatsoever, any leg 
islative matter which would permit the captain of an aircraft to 
choose what taxiway he would taxi on, and at what aebia: ras what 
gate position he would use, and as to the genera] conduct of his ain 

vaft on an airport wherein the interests of many are involved, and 
not just one. I would respectfully call this to your attention and 
recommend strongly that there be no or whatsoever in this legis! 

on hpi this power of the capt un of an aireraft over his part! 
is in no way a dominant right over the existing rules and regu 


tions of an airport or other related operational facilit 

Those are the main points I wanted to add as a matter of ve) 
statement to those that have been submitted in written for 

The CHatrMan. Your statement will be made a part of the rec 
as if you had given it in full. 

Mr. Guass. Th ank you, Senator. 

The Cuarrmman. Thank you very much. 

Che prepared stateme nt of Mr. Gl: ass is as follows:) 


NY OF FRED M. GLASS, PRESIDENT OF THE AIRPORT OPERATORS Cot 


rhis memorandum is filed on behalf of the Airport Operators Coun 
ganization Comprising the operators of the 38 major airports of this coun 
but 2 of whom are State or municipal governmental agencies. A list 
members is annexed hereto 
It seemS unnecessary to stress the direct and vital interest which airport 
erators in general and the AOC members in particular have in legislati 
ng with civil aeronautics. The airport operators and the airline operat 
ether constitute in a very substantial degree the aviation industry: 
investment of the airport operators in the industry, which in their 
es the form of land, runways, taxiways, hangars, terminal buildi: 
other improvements, far exceeds that of the airlines. Their investment, more- 
over, is in most instances an investment of State and municipal funds, and a 
losses must fall upon the taxpayers. Their interest in the legislation i 
This memorandum will therefore be addressed primarily to the 
r S. 2647 which affect AOC members in their capacity as airport 
ther than as members of the general public. 


MILITARY USE OF CIVIL AIRPORTS 


AOC believes that an adequate system of civil airports adapted to the needs 
f civil aviation will prove invaluable to the country not only from the stand 
point of civil economy but also from the standpoint of national defense 

By this we mean airports designed to meet the needs of aircraft engaged in 
the commercial transportation of passengers and cargo. Such a system of air 
orts is essential to that strong and efficient civil economy which is not only the 
peacetime goal but is also the essential to the success in any major military 
endeavor. Such a system would be at all times available for aircraft engaged 
in the transportation of military personnel and military cargo. If necessary, it 
would be available for use by fighting aircraft in time of actual hostilities 

Such a system, adapted primarily to meet the needs of civil aviation, is basi 
ally quite different from one designed primarily for use by the Armed Forces 
in time of emergency. To advocate the latter would be analogous to urging 
that our railroads and vehicular highways should be laid out as strategic rail 
roads and highways rather than to meet the needs of civil commerce. 

To advocate a civil airport system, designed for use by the Armed Forces, is 
to miss the point that a strong civil economy, including an efficient civil air 
transportation system, is the necessary basis for any successful war effort. 

Accordingly, we urge that there by stricken from S. 2647 those provisions 
which would convert our civil airport system into a joint civil and military 
airport system, and which might well justify referring to S. 2647 as “the Civil 
and Military Aeronautics Act of 1954.” 


r 
4 


MOY bi casei 
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For example, the existing Federal Airport Act provides in section 3 for “9 
system of public airports adequate to anticipate and meet the needs of il 
aeronautics,” and in section 4 for ‘a nationwide system of public airports ade. 
quate to meet the present and future needs of civil aeronautics.” 
supplied. ] 

In distinct contrast, S. 2647 provides in section 213 (a) for a nationwide sys. 
tem of public airports not only to meet the needs of civil aeronautics but also 
those of “the national defense” and requires the Civil Aeronautics Authority 
in formulating the national airport plan to take into account “the needs of ciyi| 
aeronautics, the national defense, and the postal service” [Italics supplied. ] 

Similarly, whereas the policy declared in section 2 of the Civil Aeronautics 
Act of 1938 refers to an air transportation system adapted to the needs of for 
eign and domestic commerce, of the postal service and the national defense. 
section 102 of S. 2647 strongly emphasizes the military aspect by adding thy 
requirement that it be “so far as possible, so located, equipped, and staffed t 
it may serve the Armed Forces in time of national emergency.” 

We urge the elimination of these changes in language, and that S. 2647 
phrased like the existing statutes to refer to an air transportation system ay 
an airport system which will be designed primarily to meet the needs of « 
aeronautics, although for that very reason invaluable from the standpoint 
national defense. 


“nil 


[Italics 


AIRPORT AID 


AOC believes that the reasons of public policy which led to the adoption of 
rivers and harbors program and to Federal aid for highways, are equally 
plicable to airports, and it has consistently advocated Federal aid in esta! 
ing a nationwide system of civil airports serving the country as a whole. 

The terms and conditions under which such Federal aid has been granted 
the past have in many instances proved onerous and inequitable to the muni 
palities which have accepted it. Accordingly, AOC intends to sponsor a bill t 
relieve such hardships arising from existing legislation. 

The terms and conditions contemplated by S. 2647 are much less rigorous than 
those contained in the existing statutes, and with one exception, there is no 
reason to believe they will work hardship. Certain of them are set forth in 
section 213 (d), and the airport operator is to be required to agree to them onl) 
“to the extent feasible.” Section 209 (b) however contains an absolute pro 
hibition against the grant of any exclusive right to use any airport in the United 
States upon which Federal funds are expended, except that an exclusive right 
may be granted to the United States itself. 

The word “airport” is defined in section 201 to mean “a landing area 1 
larly used by aircraft for receiving or discharging passengers or cargo.” 

In operating terminology, this would include the ramp and apron areas on 
which passengers and cargo are loaded and unloaded, and the prohibition against 
exclusive use would seem to prevent an airport operator designating by lease 
or otherwise gate positions for the exclusive use of particular airlines. 

It is purely a practical operating matter and a prohibition against gate posi- 
tions is more likely to prejudice than to aid efficient operation in the public 
interest. We strongly urge that this restriction on exclusive grants be trans- 
ferred to section 213 (d) and be made subject to the “to the extent feasible” 
provision so that the Civil Aeronautics Authority may have the discretion to 
waive the prohibition in proper cases. 

Subject to the above, we support the provisions of S. 2647 with respect to 
Federal aid, including section 1302 which saves Federal commitments and ap- 
propriations already made under the existing act, and we urge their adoption. 


LOCAL CONTROL OF AIR NAVIGATION 


Section 105 provides that all rights respecting “the control of air navigation” 
which S. 2647 does not grant to the Federal Government or a Federal agency 
are reserved to the States. Similarly section 102 (g) declares that S. 2647 shall 
be administered to provide for the “preservation to each State of its right to 
exercise its jurisdiction over persons and property within its boundary * * *. 

It is AOC’s considered opinion that these provisions will only lead to confusion 
ond may even have more serious consequences. a 

So far as the vital field of safety in air navigation is concerned, it is our belief 
that by existing legislation Congress has preempted the field to the exclusion of 
any concurrent State power, and that it should continue to preempt the field by 
S. 2647 or any other future legislation. 





REVISION OF CIVIL AERONAUTICS ACT 1005 


In many instances, major airports are located in one municipality but arriv- 
ivg and departing aircraft fly over others. There is an obvious temptation 
for such neighboring communities to adopt restrictive and harassing ordinances 
and regulations, allegedly in the interests of the public health and safety but 
actually motivated by ulterior considerations. At best, such local legislation, 
if valid, serves only to harass and impede air commerce. At worst, it may force 
aireraft into undesirable and dangerous flight patterns or even prevent their 
operation to and from the airport. 

If there is any one field in interstate and foreign commerce where the Fed 
eral power should be paramount and which Congress should preempt, it is the 
field of safety in air navigation. There, national uniformity is of the essence, and 
uninformed and ill-advised local legislation can only be a detriment. 

In some communities such local legislation has already been attempted, and at 
east one of our members is presently engaged in litigation in an attempt to have 
the legislation set aside as a direct and unconstitutional burden on interstate 
and foreign commerce and as an invasion of a field preempted by Congress 

We, therefore, strongly oppose sections 105 and 102 (g) or any other provisions 
which would form a basis for an argument that Congress has decided to abandon 
its preemption of the field of safety in flight, or which would appear to justify 
local attempts to invade the field. If it is felt necessary or desirable to clarif 
the intent of Congress, we feel it should be done by enumerating expressly the 
matters reserved to the States, as for example, economic regulation of flights 
which are wholly intrastate in their nature. Any general reservation of power 
to the States respecting “the control of air navigation” or “jurisdiction over per- 
sons and property” can only serve to confuse the situation to the detriment of 
air commerce, 


CONDEMNATION OF ATRPORTS 


In view of the limited definition of the term “airport” in section 101 (10), 
which confines it ‘“‘a landing area” regularly used, we suggest that the provisior 
7 (a) forbidding the Civil Aeronautics Authority from acquiring 
airports be amplified by adding “‘or any buildings, structures, land or other r 


of section 2 


property used or intended for use at or in connection with an airport, whet! 
or not forming part of an airport as defined in section 101 (10) hereof.’ 


CITIZENSHIP 


Section 101 (15) defining “citizen of the United States” woul i pro 
luce unintended results. The Civil Aeronautics Act of 1938 defines the phrase 
to include a corporation or association created or organized under 
the United States, “or of any State, Territory, or possession of the United States” 
meeting certain specified requirements as to citizenship of its officers, directors 
and stockholders. S. 2647 omits the quoted phrase, so that read literally as it 
might be in view of the change from the present law, a corporation public or 
private organized under State law, and even the State itself, would not be a citi- 
zen as defined, The definition in section 101 (38) does not cure the situation 
since it is obviously geographical. 

We suggest that the quoted phrase be inserted in section 101 (15). 


* the laws of 


EXEMPTION FROM SAFETY REGULATIONS 


Section 601 (b) provides that the safety standards, rules, and regulations of 
the Civil Aeronautics Authority shall not be made applicable to the operation 
of aircraft upon “any privately owned airport” if due to the restricted use of the 
airport, the Authority feels it unnecessary to apply them. 

We make no comment upon the desirability of such an exemption for small 
airports in general. But if the Authority is to have power to grant such exemp- 
tions, we see no reason why it should be limited to privately owned airports, 
thereby according them a privilege which is denied to publicly owned airports 
under the same circumstances. 

Pc that the above quoted phrase be changed tc read simply—‘‘an 
rport. 


SAFE ALTITUDES OF FLIGHT 


Like the Civil Aeronautics Act of 1938, section 601 (a) of S. 2647 would 
authorize the Authority to prescribé air traffic rules including “rules as to safe 
altitudes of flight.” 





1006 REVISION OF CIVIL AERONAUTICS ACT 


To prevent any misunderstanding as to the scope of the Authority’s duty and 
power, we suggest this be clarified by changing it to read “rules as to safe alti 
tudes of flight and in landing and taking off.” 

It seems obvious from the standpoint of safety in flight and the protecti 
persons and property on the ground, that such rules are more necessary 
landing and taking off than when cruising at high altitudes. 

Under sections 101 (28) and 103 (a), the airspace above the prescribed alti 
tudes would be navigable airspace, and would be subject to an easement f 
air navigation, comparable to the easement of navigation to which State, mun 
ipal and privately owned lands under navigable waters are subject. The consid 
erations of law and public policy which led the Supreme Court to declare in the 
Tidelands case (United States v. California, 332 U.S. 19) that the United States 
has paramount power over the marginal sea would appear to apply with equal 
force to the airspace. 

AUTHORITY OF AIRCRAFT OFFICERS 


Section 1101 of S. 2647 provides that while an aircraft of an air carrier, foreigr 
air carrier or air contractor, is engaged in air commerce, “including the time 
such aircraft is on the ground,” the officer in charge shall have power to take a1 
action which in his judgment is reasonably necessary in the interest of sufety 
or “the reasonable comfort” of the passengers or members of the crew. While 
certain examples are enumerated, they are merely by way of illustration, and 
the grant of authority is limited only by the judgment of captain or pilot. 

When an aircraft is on the ground at an airport, it seems very clear that th 
officer in charge should not be permitted to violate the rules and regulations of 
the airport on the pretext that it is necessary for the “reasonable comfort” of 
passengers or crew. He should not for example be permitted to usurp a gate 
position on the ground if it involves a shorter walk for his passengers in storm) 
weather. 

We feel the section should be modified to make it clear that it does not author 
ize violations of airport rules or regulations on that pretext. 

Moreover, in the case of serious emergencies on the ground, as for example 
fires or crash landings where fire and other emergency vehicles and crews 
the airport are involved, section 1101 may result in serious conflicts of authority 
with resulting confusion and even loss of life. 

We feel the section should be further modified to require the captain or pilot 
to cooperate with and conform to thé directions of authorized officers and repre- 
sentatives of the airport in such circumstances. @ 

Lastly, it should be borne in mind that the jettisoning of cargo while an air 
plane is in flicht may result in serious injury and damages to persons and prop 
erty on the ground, and so may emergency landings. The situation is vastly 
different from that of a ship on the high seas where similar emergency measures 
cannot damage innocent third persons. 


TREATIES 
NATIONAL JURISDICTION 


Section 802 (b) of S. 2647 would forbid any agreements with foreign gover! 
ments granting rights to foreign air carriers and any participation in any inter 
national organization for the regulation or control of any phase of internationa 
aviation, except by treaty. 

AOC strongly supports this provision. 


(a) The Air Commerce Act of 1926 declares in section 6 (a) that this country 
possesses complete and exclusive national sovereignty in the airspace above it 
The comparable provision in section 104 of 8S. 2647, contains the qualifying phrase 
“With respect to foreign aircraft” which strongly suggests an intent to abandon 
all claims to the airspace except so far as foreign aircraft are concerned. We 
do not know the considerations which have led to the adoption of this qualifying 
phrase. We feel, however, that the declaration of sovereignty should not be 
restricted to “foreign aircraft” or even to “air commerce” or “air navigation,” 
but like the declaration in the existing statute should be completely unqualified 
so that it will apply to all possible uses of the airspace, including guided missiles 
which may or may not be technically “aircraft.” Accordingly, we feel the above- 
quoted phrase should be stricken. ’ 

(b) The declaration of sovereignty in the existing statute is confined to the 
airspace above the areas over which this country exercises national jurisdiction 





ntry 
e it 
rase 
1don 

We 
ying 
t be 
ion,” 
ified 
siles 
ove- 


. the 
‘tion 


REVISION OF CIVIL AERONAUTICS ACT 1007 


by international law or treaty or convention,” S. 2647 adds the significant phrase 
» otherwise”. AOC favors this change. Jurisdiction of the airspace should 
‘ysllow jurisdiction of the surface, regardless of the source of jurisdiction over 
the surface. 
SUGGESTED AMENDMENTS 


Annexed hereto is a list of specific suggestions with respect to changes in the 
language of the bill. 


AMENDMENTS PROPOSED BY AIRPORT OPERATORS COUNCTI 


Section 101 (15): Change phrase “(c) a corporation or association created or 
existing under the laws of the United States” to read: ‘“* * * (c) a corporation 
or association created or existing under the laws of the United States or of any 
State, Territory or possession of the United States * * *”. 

Section 102 (a): Strike out the following: “and, so far as possible, so located, 
equipped, and staffed that it may serve the Armed Forces in time of national 
emergency.” 

Section 102 (g) : Strike out subdivision (g) of section 102. 

Section 105: Strike out section 105. 

Section 207 (a): Change proviso at end of subdivision (a) of section 207 
to read as follows: “Provided, That the Authority shall not acquire by condem- 
nation any airport or any buildings, structures, land or other real property used 
or intended for use at or in connection with an airport, whether or not consti- 
tuting an airport as defined in section 101 of this act.” 

Section 209 (a) : Strike out “and” before “(3)”. 

Add the following at the end of subdivision (a): “and (4) that no exclusive 
right for the use of such airport shall be granted to or exercised by any person 
other than the Government of the United States.” 

Section 209 (b): Add the following at the end of the second sentence: “and 
except that in the case of airports for or in connection with which Federal funds 
are expended under section 207 or in accordance with a certification under section 
208, exclusive rights to gate positions and other exclusive rights to use portions 
of such airports may be granted except in such particular instances as and to 
the extent that the Authority finds it feasible to require as a condition to the 
expenditure of such funds that such exclusive rights shall not be granted.” 

Section 213 (a): Strike out the phrase, “the national defense’, where it ap- 
pears in the first sentence of subdivision (a), and also where it appears in the 
last sentence. 

Section 601 (a) (1): In subparagraph (1) of subdivision (a), change phrase 
“rules as to safe altitudes of flight” to read: “rules as to safe altitudes of flight 
and in landing and taking off”’. 

Section 601 (b): Strike out the phrase “privately owned” where it appears 
in the last sentence of subdivision (b). 

Section 1101: Add the following at the end of the section: “Provided, That 
this section shall not be interpreted to authorize the violation, except in emer- 
gencies, of any rules or regulations at any airport relating to aircraft not in 
actual flight, Provided, That in case of emergencies occurring at an airport 
when aircraft is not in actual flight, the officer or other employee in charge of 
such aircraft shall conform to the orders or direction of the authorized officers 
or employees of the airport operator in charge at the scene of the emergency, 
and Provided, That the provisions of this section 1101 shall not constitute a 
defense to any suit, action or other proceeding brought against any air carrier, 
foreign air carrier or air contractor because of injuries (including death) to 
persons on the surface or damages to property on the surface in any case where 
the air carrier, foreign air carrier or air contractor would be otherwise liable 
for such injuries or damages.” 


List OF MEMBERS OF AIRPORT OPERATORS COUNCIL 


Atlanta: John H. Gray, general manager, Department of Aviation, Atlanta Mu- 
nicipal Airport, Atlanta, Ga. 

Baltimore: Donald H. Connolly, director, Baltimore City Department of Avia- 
tion, Friendship International Airport, Baltimore, Md. 

Birmingham: Henry T. Cross, director of aviation, Birmingham Municipal Air- 
port, Birmingham, Ala. 

Boston: Edward H. McGrath, commissioner, State Airport Management Board 
Logan International Airport, Boston, Mass. 
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Burbank: L. W. Wulfekuhler, secretary and general manager, Lockheed Air Ter. 
minal, Inc., Burbank, Calif. 

Chicago: Commisisoner Virgil E. Gunlock, Department of Public Works, Chicago, 
Ill. 

Cleveland: Maj. John Berry, commissioner of airports, Cleveland Hopkins Air. 
port, Cleveland, Ohio. 

Denver: David G. Davis, director of aviation, Stapleton Airfield, Denver, Colo. 

Honolulu: Randolph M. Lee, director of aeronautics, Hawaii Aeronautics Com- 
mission, Honolulu Airport, Honolulu, Hawaii 

Houston: Paui Bb. Koonce, director of airports department, Houston Municipal 
Airport, Houston, Tex. 

Jacksonville: E. E. Bentley, engineer-manager of airports, Jacksonville, Fla. 

Kansas City: R. M. White, director of aviation, Municipal Airport, Kansas City 
Mo. 

Los Angeles: Woodruff De Silva, manager, Los Angeles International Airport, 
Los Angeles, Calif. 

Louisville: Foster V. Jones, director of airports, Standiford Field, Louisville, Ky. 

Memphis: G. Drennan Albrecht, manager, Memphis Municipal Airport, Memphis, 
Tenn. 

Miami: A. B. Curry, director, Dade County Port Authority, International Airport 
Branch, Miami, Fla. 

Milwaukee: Eugene A. Howard, director of public works, Milwaukee, Wis. 

Minneapolis-St. Paul: Robert Aldrich, director, Metropolitan Airports Commis 
sion, St. Paul, Minn. 

Nashville: Frank T. McCoy, Jr., chairman, Airport Development Commission, 
Nashville, Tenn. 

Newark: Fred M. Glass, director, Department of Aviation, Port of New York 
Authority, New York, N. Y. 

New York: Fred M. Glass, director, Department of Aviation, Port of New York 
Authority, New York, N. Y. 

Oakland: J. G. Bastow, port manager and chief engineer, Port of Oakland, Oak 
land, Calif. 

Oklahoma City: William O. Coleman, airport manager, Department of Airports, 
Oklahoma City, Okla. 

Omaha: Lee Huff, manager, Omaha Municipal Airport, Omaha, Nebr. 

Philadelphia: Louis R. Inwood, director of aviation, Department of Aviation, 
Philadelphia International Airport, Philadelphia, Pa. 

Fhoenix: Kenneth K. King, director of public works, Phoenix, Ariz. 

Pittsburgh: J. B. Sweeney, director, Allegheny County Department of Aviation, 
Pittsburgh, Pa. 

Portland: John J. Winn, Jr., general manager, Port of Portland, Swan Island, 
Portland 18, Oreg. 

St. Louis: Conway B. Briscoe, director of public utilities, St. Louis, Mo. 

San Antonio: Walter C. Gunstream, director of aviation, Municipal Airport, San 
Antonio, Tex. 

San Francisco: J. H. Turner, Director of Public Utilities, San Francisco, Cali! 

San Juan: Salvador V. Caro, Puerto Rico Transportation Authority, San 
Juan, P. R. 

Seattle: Rear Adm. Gordon Rowe, USN (retired) president, Port of Seattle Com- 
mission, Seattle 11, Wash. 

Tampa: W. A. Berlin, director, Hillsborough County Aviation Authority, Tampa 
International Airport, Tampa 1, Fla. 

Toledo: Thomas Metcalf, commissioner of airports, Toledo, Ohio. 

Tulsa: Charles W. Short, manager, Tulsa Municipal Airport, Tulsa, Okla. 

Washington: Bennett H. Griffin, Airport Administrator, Washington National 
Airport, Washington, D. C. 

Wichita: Emory L. Cox, director, Board of Park Commissioners, Wichita, Kans. 

Executive secretary: Robert C. Mayer, 508 Commonwealth Building, Washing- 
ton, D. C. 

General counsel: Leander I. Shelley, 30 Broad Street, New York, N. Y. 


The Cuatrman. Before proceeding to the next witness there will 
be inserted in the record an address made by Hon. Josh Lee, 
member of the Civil Aeronautics Board, which a member of this com- 
mittee, the Honorable A. S. Mike Monroney inserted in the Congres- 
sional Record of June 1, 1943, at page A4056. The witness we have 
just heard subsequently forwarded to me a letter he wrote to the 
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Honorable Josh Lee under date of July 20, 1954, in which he sets 
forth the views of the Airport Operators Council with respect to the 
position expressed by the Honorable Josh Lee. 

(Remarks of Senator Mike Monroney, address of Josh Lee, and 
letter of Fred Glass follow :) 


THE LOCAL SERVICE AIR LINES 


Extension of remarks of Hon. A. 8S. Mike Monroney, of Oklahoma, in the Senate 
of the United States, Friday, May 28, 1954 


Mr. MonroneY. Mr. President, I ask unanimous consent to have printed in the 
Appendix of the Record a very important address by Hon. Josh Lee, a mem- 
ber of the Civil Aeronautics Board, dealing with the great importance, nation- 
ally and from a defense standpoint, of the feeder airline system of the Nation 
This is one of the most thoroughgoing studies and explanations of the impor- 
tance of this vast new area of expansion in the domestic airline industry I have 
ever read, and I call the address to the attention of Members of the Senate. 
The distinguished member of the Civil Aeronautics Board who made the address 
is a former Member of this body from the State'of Oklahoma. 

| am advised by the Public Printer that the cost of printing the address is 
estimated to be $233.75. However, Mr. Lee’s address is so illuminating, deal 

gy as it does with the importance to the national defense and to the stability 

f the domestic airline industry, as well as to the handling of mail, of the feeder 
air routes, and it is so well documented and carefully analytical at this impor 
tant stage of aviation development, that I ask unanimous consent, notwithstand- 
ng the cost, that it be printed in the Appendix of the Record. 

There being no objection, the address was ordered to be printed in the Record, 
as follows: 

“Mr. Chairman, airport executives, and guests, upon your invitation and by 
approval of the Civil Aeronautics Board I am here to speak to you on the prob 
em of saving the local service airlines. We believe this, in part, is your prob 
em, too. We are not unmindful, however, of the possibility that each one of 
you may have a more immediate and more pressing problem in trying to make 
revenues cover expenses at your particular airport. As a teen-age boy I grew 
up on a ranch. One day I was run over by a gentleman cow. He knocked my 
front teeth and my sense both out. I later had my teeth put back. Then I 
started teaching-school—in order to make enough money to get an education. 
Schoolteachers’ salaries then were about as low as they are now. 3ut I finally 
saved up $12.50 with which to get a 4 years’ education. I went over to the Uni- 
versity of Oklahoma and found two other boys whose resources were as limited 
as mine. We rented a shack and set up bachelor quarters in order to hold 
down expenses. We lived on oxtail soup and beef tongue in order to make both 
ends meet. So when the question of making both ends meet urises I am in a 
position to be very sympathetic. It is my hope that you, too, because of your 
similar experience in trying to make revenues cover expenses, will be sym- 
pathetic and help these 14 vigorous young airlines get off of subsidy. I am 
convinced that if you will help them now they in turn will more than compensate 
you later. 


“THE LOCAL AIRLINE EXPERIMENT 


“When the Board first launched its local air service program 10 years ago, 
it did so with a long-range plan in mind. It did so knowing full well that these 
local airlines would require subsidy for a number of years to come. We made 
no effort to determine the exact length of time during which subsidy would be 
required. We decided that it would be sufficient proof that the experiment was 
succeeding if the carriers could show a steady gain in revenues over expenses 
This they did continually from 1947 to 1952. In 1947 the cost to the Govern- 
ment for each plane-mile of operation was 70.63 cents. In 1948 it was 64.27 
cents. In 1949 it was 56.53 cents. In 1950 it was 52.05 cents and in 1951 it was 
48.91. Then the next year, 1952, it jumped back up to 51.71 cents per plan 
mile. That isn’t all. This unfavorable trend continued through 1953 when it 
climbed to 53.40 cents a plane-mile. In short, the mail pay required of the Gov- 
ernment for every plane-mile of local service operation jumped from a low of 
+S.91 cents a plane-mile in 1951 to 53.40 cents a plane-mile in 1953, an increase 
of 4.49 cents a plane-mile in 2 years. 

“Naturally we knew when we launched the local air service experiment that 
when increased the number of route miles to be operated we would have to 
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increase the total amount of mail pay accordingly. This we have done from \ 
to year as the route systems have gradually been spread over 14 areas of | 
United States. We did not expect the total amount of mail pay to be reduced 
as long as we were still granting substantial new route mileage to be served 
but we did expect a gradual decrease in the mail pay required for each plane. 
mile of operation. In other words, as long as the per unit cost to the Govyerp. 
ment was decreasing we felt justified in continuing the experiment. 

3ut in 1952 the favorable trend toward less dependence upon the Government 
for each plane-mile of operation suddenly changed. We immediately began { 
examine the reports. We discovered that it was an increase in costs rather { 
a decrease in revenues which caused this reversal of a favorable trend. The 
expense column had not merely leveled off as would be expected at some point 
but had turned sharply upward. The revenues, however, had continued their 
rate of increase. For example, the nonmail revenues in 1947 amounted to 24.66 
cents per plane-mile. In 1948 they were 27.69 cents. In 1949 they were 31,99 
cents. In 1950 they were 33.74 cents. The carriers continued to drum up busin 
and in 1951 the commercial revenues for each plane-mile of operation were 46.1 
cents. In 1952, the year that the unfavorable trend appeared, the commercial] 
revenues were 50.93 cents a plane-mile, and in 1953 they climbed on up to 55.12 
cents a plane-mile. In short, the commercial revenues showed a constant and 
steady gain every year from 1947 through 1953. This made it clear that the 
entire cause of the unfavorable trend was increased costs rather than decreased 
revenues. 

‘The costs of the local service airlines increased during the 2 vears 1952 
1953 by a total of $6,135,000. After making an adjustment for the increase 
the volume of operation for the years of 1952 and 1953, our calculations show 
that the rising costs in those 2 years not only absorbed $3,469,000 of the increased 
revenues but required an additional mail payment of $2,666,000, making a tot 
of $6,135,000. This means that after excluding the increase in expenses due to 
the increase in the volume of operations, there was an increase in costs of over $6 
million in 1953 over 1951. Remember, this does not include the increase in costs 
due to the additional plane-miles operated. This 86 million represents an ji 
crease in the cost of operating the local service airlines for 1952 and 1953. I «de 
not believe that the Government can or will continue to provide mail-pay in 
creases merely to meet increasing costs. As long as the two columns, that is, 
the cost column and the revenue column, can be made to show a favorable trend, 
I, as one member of the Board, feel justified in supporting the local service ex 
periment. But when the dollars run out through the cost column faster than the 
carrier can bring them in through the revenue column, then I must admit that 
my enthusiasm suffers a sinking spell. 

“When it was determined that the unfavorable trend was due entirely to ris 
ing costs, it appeared to the Board that the first logical step was to plug the leaks 
so that when the earriers by extra effort should develop more traffic, they would 
have something to show for it. There were those who said the remedy lay in 
getting more bodies on the planes. I favor increasing the traffic too, but it seems 
so discouraging to work your head off developing more traffic only to discover 
at the end of the quarter that the increase in traffic has been absorbed by an 
increase in costs. Of course, some people may be willing to console themselves 
like the farmer who fattened some hogs for market. When he sold them and 
figured up his accounts, he found that he had just come out even. ‘Well,’ he 
with a shrug of his shoulders, ‘I had the use of the hogs.’ While we had 
fun of running the airlines, it cost us $6,135,000 more than it did in 1951 for t 
same volume of operation. 

“No, if we are to take first things first, we must get these costs under contro! 
as the first order of business. I once heard of a test which was applied to al 
candidates for a feebleminded institution. The prospective candidate was pla 
in a watertight basement where a stream of water was running in through 
open spigot and where there was a pump. If he tried to pump the water out 
hefore he turned off the spigot he was granted admission to the feebleminded 
institution without any further question as to his eligibility. 

“The carriers’ individual efforts proved to be ineffective in coping with the 
situation created by the rising costs, so last December the Board wrote a letter 
to the president of the local airlines contemplating concerted action by them 
We recommended three separate and distinct steps for reducing and holding 
down costs. They were as follows 

“First, wages and salaries: Half the cost of running a local airline is the 
payment of wages and salaries. Naturally the officials and employees of a local 
airline should have the incentive of being able to look forward to pay boosts but 





luc ed 
erved 


55.13 
t and 
it the 
eased 


‘or the 


‘ontrol 
to all 
placed 
igh ar 
er out 


ninded 


th the 
lotte . 
them 
olding 


is the 
a local 
sts but 


REVISION OF CIVIL AERONAUTICS ACT 101] 


when those airlines are fighting for their lives in an effort to reduce and hold 
down subsidy payments, the pay boosts should bear more relation to the increase 
of revenues over costs than to the scale of pay boosts agreed upon by the self- 
siflicient trunklines. It is becoming increasingly more apparent that unless 
everybody concerned with the welfare of the local airline is willing to accord 
them a sort of ‘favored nation’ status until they get over the hump, they are not 
going to make the grade. 

“Second, materials, repairs, and overhauls: These items, coupled with the 
fuel and oil supplies, account for approximately 20 percent of the cost of running 
a local airline. Again realizing the ineffectiveness of the carriers’ individual 
efforts in attacking these costs, the Board has offered to protect them from anti- 
trust laws if they will form a corporation to bargin collectively for these m: 
rials and services. The carriers have been working on that proposal since 
December. It is believed that substantial savings can be effectuated on these 
items by such an approach. 

“Third, landing fees and ground rentals: These fees and charges account for 
slightly over 10 percent of the cost of running a local service airline. It was 
suggested by the Board that it would be desirable for the carriers themselves to 
agree upon and recommend a formula of tanding fees and airport charges which 
would take into consideration the subsidized status of the local airlines as well 
as the expensive nature of the short-haul operations required of them. 

“On April 30, 1954, the Conference of Local Airlines approved a formu! 
landing fees which is as follows: 

“Tt is recommended that all local service airlines in negotiating contracts and 
renewals of existing contracts with cities and/or airport authorities, covering 
landing fees, and joint terminal services charges, utilize the following formula: 

“4. The landing fee at an airport serving the intermediate and smaller cities 
he no greater than a fee equal to 2 percent of the gross generated passenger reve- 
nues on the local carrier’s system originating at that airport. 

‘2. The landing fee at an airport serving major terminal cities be no greater 
than 8 cents per 1,000 pounds of the certificated gross weight of the aircraft. 

“2 The allocation of the cost of joint terminal services used by two or more 
airlines be prorated among the airlines on the basis of— 

“*(a) 10 percent equally. 

““(b) 45 percent in accordance with the ratio the number of each carrier's 
passenger schedules in and out of said airport bears to the total number of sched- 
nles in and out of said airport by all carriers. Each schedule operated with 4- 
engine aircraft shall be counted as 3 schedules, each schedule operated with 
Convair- or Martin-type aircraft shall be counted as 2 schedules, and each sched- 
ule operated by DC-3 aircraft shall be counted as 1 schedule. 

““(e) 45 percent in accordance with the ratio the number of each carrier's 
passengers enplaning and deplaning at said airport bears to the total number of 
passengers enplaning and deplaning at said airport by all carriers.’ 

“The local airlines provided us with data pertaining to landing fees at 
airports, or 8214 percent of the 401 now being served by them. Subject to sn 
modifications as may be necessary’to adjust it to differing circumstances, t! 
formula seems to be a fair and reasonable device by which the airport authorities 
can help the local airlines reduce their dependence upon the Government. T! 
would be an annual saving at these 331 airports on landing fees alone of $3 
This is exclusive of any savings on airport service charges. 

“It is more difficult to devise a rental charge formula for space in the 
buildings because circumstances differ so widely at the different 
Therefore, the carriers made no specific recommendation with respect 
mula for rental space charges, although some individual carriers did suze: 
per square foot as a standard charge for rental space. The carriers ha 
vided us with data on this subject from 224 airports, or 55.9 percent of 
ports served by them. Twenty-eight of these charge $1 or less per squa 
for space in the terminal buildings. 

“On the basis of the airport rentals and the analysis of them by the Roard’s 
staff and also in consideration of the unfavorable trend in airmail subsidies 
formula suggests itself which might be useful for examination and considera- 
tion by the airport managements and the airline executives. It is, of course, 
Suggested with such caveats as may be necessary to make it properly applicable 
under the varying circumstances at the different‘nirports. It is as follows: 

(a) $1 per squart foot for all airports served exclusively by local airlines, and 

“(b) $1.25 per square foot for all airports served by 1 trunkline, $1.50 for those 
Served by 2 trunklines, $1.75 for those served by 3 trunklines, and so on, with an 
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additional 25 cents per square foot for each additional trunkline up to and not 
exceeding at any airport a maximum rate of $3 per square foot. 

“The acceptance by the airport managers of these proposed formulas with 
such modifications as may be necessary and desirable would be a substantia! 
contribution toward insuring the continuation of these airlines. If all 3 of the 
formulas, that is, the landing-fee formula, service-charge formula, and the ren. 
tal-space formula, were applied at all of the airports served by the local air. 
lines, the immediate savings should be substantial, since 82% percent of the 
landing-fee formula alone would save $385,000 per year. But even more im. 
portant than the immediate savings would be the ultimate and recurring say- 
ings achieved by holding down costs which may, in the absence of any uniform 
standard, start a rising spiral of chain reactions and spread over the industry. 

“The total increase for airport charges since 1950 is $2,388,604. Of this 
amount $1,022,319 is due to the inauguration of service at new airports since 
1950, but $1,366,285 or 57.2 percent of this increase is due to rising costs. In 
other words, within 3 years, excluding service at new stations, airport charges 
have increased $1,366,285. This represents an increase of almost 20 percent a 
year. Therefore, the greatest benefits from the establishment of a uniform 
standard of charges will be its effect in holding down future charges. 


“UNIFORMITY OF TREATMENT 


“A study of fees and charges levied at 82% percent of the airports served by 
the local airlines convinced me that as a general rule the charges are not un- 
reasonable and in a number of cases are rather liberal. Therefore, I do not 
come before you urging that the fees and charges now being paid by the local 
airlines are unreasonable but I come rather requesting favored treatment for 
these 14 local airlines. From the reports given me by the presidents of the |o- 
‘al airlines concerning the fair and understanding attitude of the airport man- 
agers, we are counting on you to cooperate with the Government in granting 
favored treatment to the local airlines. My purpose in coming to this con- 
vention is to help in the establishment of a scale of fees and charges which are 
low enough to be helpful and uniform enough to be fair. 

“The facts show that as a general rule the charges to the local carriers are 
higher in those airports which are also served by trunks. This, of course, is only 
natural because the airport managers do not like to be charged with discrimina- 
tion, so in the absence of any formula which makes allowance for ability to pay, 
they charge the local carriers the same as the trunks. Furthermore, it appears 
from a study of this question that many airport authorities would grant the local 
service carriers lower rates if they were sure that other airports were making 
the same concessions. Therefore, it is our hope that these uniform standards of 
fees and charges will make it easier for the airport authorities to justify our 
request of favored treatment. 

“It is true that these standards are very liberal to the local carriers. But if 
this effort is to result in any actual benefits then we must effectuate substantial 
savings. Some of you may remember the story of the passenger on a pullman who 
was being dusted off by the porter. The passenger put his hand deep down in his 
pocket and said, ‘Porter, what is the standard tip?’ The porter replied, ‘One 
dollar, suh. Yes, suh.’ The passenger handed him a dollar. The porter bowed 
low and said, ‘Thank you, suh. You is de fust one who ever has come up to de 
standard.’ I hope we have a better percentage of those who come up to the stand- 
ard than was enjoyed by the porter. 


“WHY SHOULD THE LOCAL AIRLINES RECEIVE FAVORED TREATMENT ? 


“First, because they are at an economic disadvantage because of (1) the type 
of equipment which they must use with little hope of improvement in the offing, 
(2) the temporary nature of their certificates which handicaps them in financing 
and contracting, and (3) the type of service they must perform. It is necessary 
for them to make more landings and takeoffs than the trunks. Their average 
length of hop is shorter than the trunks. Last year the local airlines made a land- 
ing for every 74 revenue miles flown whereas the trunks made a landing for every 
234 revenue miles. The local airlines had only 34% revenue passengers for each 
takeoff while the trunks had 132. The advantage is even greater when translated 
into dollars. Last year for each takeoff the 10 largest trunks received $469 of 
revenue whereas the local carriers received only $41, : 

“Second, we are asking favored treatment for the local airlines in assessing 
fees and charges because they are highly subsidized. It has been said that the 
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small communities are really the ones benefiting most by the subsidized carriers 
and that they (the small communities), therefore, should pay the subsidy. While 
there is some truth in this statement it does not represent the whole truth. A 
survey of the facts with respect to fees and charges showed me that the smallest 
communities are so happy to have the service that as a rule, their charges are little 
more than token charges. Several are making no charges at all and 154 of the 
smallest airports are charging less than $1 per landing. On the other hand, 8 of 
the largest airports are charging $5 or over per landing and 10 more of the largest 
airports are charging beween $4 and $5. 


“WHO, THEN, IS SUBSIDIZED? 


“It is my judgment that every community and every passenger served by the 
local carrier is subsidized. The large communities cannot say that they are not 
penefited by having all of these local carriers connect them by air with the 
smaller communities in their trade territories. Every air journey must have an 
airport ateach end. There is just as much subsidy involved, therefore, in one end 
of the journey as the other. A large trade center is benefited by having its custom- 
ers brought in in the morning and taken back in the evening just as much if not 
more than the small communities which provide those customers. 

“Last year the local airlines carried almost $24 million worth of traffic in and 
out of the big trade centers of the United States. Furthermore, a part of this 
was traffic exchanged with the trunks. The local carriers delivered to the 
trunk carriers 309,398 passengers and received from the trunks for transporta- 
tion to their final destination 456,000 passengers. This means that in 1 year 
766,210 passengers either began or completed their journey on the local airlines. 
These 766,000 passengers, it should be remembered, are only those passengers 
exchanged with the trunks and do not represent the larger volume of traflic 
carried exclusively by the local service carriers. The trunks received for their 
share of this exchange traffic $15,025,375. It is safe to say that a part of these 
passengers would not have traveled by air and another part would not have 
traveled at all except for the local carriers who made it possible for them to 
complete their entire journey by air. Therefore, the large communities have 
just as much at stake in the welfare of the local airlines as the small 
communities. 


“A PENNYWISE POLICY 


“There are indications of growing impatience with the local airline subsidy. 
I favor the reduction of subsidy too but am unwilling to concede that the ab- 
sorption of the local airlines by the trunklines would in the long run result in any 


beneficial economies to the Government. On the contrary, I fear that much we 
have achieved during the past 10 years in developing a broad base for the air 
transportation industry would be sacrificed if we should transfer the commu- 
nities now being served by the local carriers to the trunks for service. It would 
undo the achievements of the past 10 years in the field of local air service. 

“One of the major issues confronting the Board in establishing the first local 
service operation was the selection of a proper carrier. In that first case West- 
ern Air Lines was an applicant for feeder routes but its application was rejected 
in favor of an independent local carrier. In deciding this fundamental policy 
question the Board stated :* 

“*The type of service we here visualize involves an entirely new type of service 
gaged to meet the needs of smaller communities and relatively short hauls. In 
view of the limited traffic potentialities of the points on the new system, an 
unusual effort will be required to develop the maximum traffic. Greater effort 
and the exercise of managerial ingenuity may be expected from an independent 
local operator whose continuation in the air transportation business will be 
dependent upon the successful development of traffic on the routes and the opera- 
tion of the service on an adequate and economical basis.’ 

“This basic policy announced in the Rock Mountain case—namely, that feeder 
routes should be operated by independent local service carriers—was followed 
by the Board in 11 separate major proceedings involving the establishment of 
new local route systems throughout the entire United States. 

“There is a good solid reason for the Board’s policy of establishing and main- 
taining a distinction between the two types of service. ‘The Board has considered 
it so important that it has reiterated this policy on numerous occasions. The 


eo 
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wisdom of the Board in giving local airlines a different type of certificate ang 
in keeping them entirely separate and distinct from the trunklines has peep 
proven by the development of local traffic. A comparison with the trunks in ¢) 
early stages of their development is worthwhile at this point. In 1939, tho 
first year under the Civil Aeronautics Act, the Big Four trunklines had ¢), 
cream of the traffic routes. They had long-haul operations between the largeg; 
cities. They were not limited by restrictions. They hauled that year a tota| 
of 1,025,281 passengers. Now compare this record with the local carriers for; 
1953 which would be roughly comparable to the same stage of development as 
the Big Four had reached in 1939. During 1953 the local airlines carried 4 tot: 
of 1,925,087 passengers. The 14 local airlines operated over lean traffic routes 
with artificial restrictions which required short-haul operations. Yet they de- 
veloped almost 2 million passengers where the Big Four developed slight): - 
1 million in their early stages of development. It should also be remembered 
that it was not until the last 3 years that the trunk carriers were able to exist 
without subsidy. 

“The question might be asked, how then did the local airlines develop so I 
passengers where no passengers were thought to exist. The answer is, be 
of the oneness of purpose which the local carriers have. By virtue of thei) 
tificates the local carriers must depend upon short-haul traffic generated 
intermediate stations as well as at the terminals. The Board in laying 
route systems had this in mind. The trunks on the other hand, are free to deve} 
the profitable long-haul business. Service to Duluth, Minn., and Pine Bluff, A 
are good cases in point. During the last year of trunkline service to Du 
trunk carried 4,552 passengers. <A local airline was substituted for the trun} 
and the first full year of operation the local airline carried 9,693 passenge: 
Pine Bluff, Ark., for the last 9 months of operation by a trunk there 
passengers and for the first 9 months of operation by a local carrier there 
1,228 passengers. 

“There is a fundamental distinction between the trunk carriers and the local 
riers. This distinction is important because it gives the two types of carriers dif 
ferent objectives. The primary objective of the trunk is to develop lor 
business. The primary objective of the local carrier is to develop local bu § 

“If the local carriers were to be absorbed by the trunks for the immediate ex 
pediency of terminating the subsidy, the air traffic at the small and intermed 
communities would dry up because the trunks would provide them with the 
mum service required under law. Since the long-haul operations are the 1 
profitable, good business practices would require the trunks to emphasiz S 
type of service to the neglect of the short-haul business, The local service car 
riers, however, by their certificates, are not permitted to engage in a long-] 
competitive service with the trunks. They know that if they succeed at all it will 
be by developing_the intercity traffic at the intermediate stations. It is this one- 
ness of purpose directed to the development of local traffic that has built up 
$24 million business where non existed before. The same reason that causes the 
local carriers to develop more local traffic than the trunks is the reason that 
caused the hare to outrun the hound. The hare was running for his life and th 
hound for his lunch. The difference is one of incentive. This difference in incet 
tive must be maintained. If the trunks should take over the local airlines, then 
the primary incentive to develop local traffic would be gone and local traffic would 
begin to wither away. After a short time the trunks would be able to show by 
the traffic figures that they were losing money at the smallest stations. They 
would then request permission to suspend service at those stations, and one after 
another many small communities would be dropped and thus the wellsprings of 
new traffic would be dried up at the source. Why, you ask is such a policy being 
considered. The answer is, because it costs the Government 414 cents more for 
each plane-mile of operation than it did in 1951. 
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“THEN ARE THE LOCAL AIRLINES WORTH SAVING? 


“On the record of their achievement, I believe they are. Here are the facts 
Last year the Government paid $23,105,935 in mail pay to the local carriers. That 
was the total bill for carrying the mail. The total bill paid for rural free delivery 
for the same period was $192,430,434. The people who pay this bill do so will: 
ingly because they believe the service is worth the money. You could not take 
away rural free delivery in this country on the grounds that it cost $192 million. 

“Now let us see what we get for the $23 million we pay the 14 local airlines. 
Last year they carried 816 million letters. At 6 cents each that equals $18,968,706. 
If these letters had borne 8-cent stamps instead of 6-cent stamps, the revenue 
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would have paid the entire mail bill of the local airlines with $2,185,756 left over 
with which to pay the Post Office Department for the handling charges. While 
a part of this mail was carried on part of its journey by other carriers, neverthe- 
less, the fact remains that the mail carried by these 14 local carriers brought in 
almost $19 million. In addition, they carried 20 million pounds of cargo and 
1,925,087 passengers. 

“Furthermore, these 14 vigorous young carriers constitute a backlog of national 
defense. Following World War II the question was often asked in Government 
circles, ‘How can the United States best preserve the great backlog of airlift 
made available by the surplus aircraft?’ To place all of these planes in moth- 
balls did not answer that question, but the Civil Aeronautics Board did. We 
answered it by establishing this secondary system of independent air carriers. 
We believed that by its establishment more planes could be kept in the air, more 
nilots and mechanics kept trained, more miles of navigation aids kept in opera- 
tion, and more landing fields kept in use for fewer dollars than by any other 
method available. Time has proven the wisdom of that decision. For example, 
today as a result of the local airline operations over 10,000 miles of airways have 
been established. Approximately 125 ‘H’ facilities have been installed, a total of 
121 domestic airports have been enlarged, 107 airports have been provided with 
night lighting facilities, and 213 airports which otherwise would be growing up 
in weeds are in active service. 

“Furthermore, 6,000 people are employed by the local airline industry. Ap- 
proximately 1,000 of these are pilots, over 1,000 are mechanics, and almost 1,000 
others are technical personnel. These 14 airlines operate a total of 160 aircraft 
which are available on a moment’s notice, in case of a national emergency. What 
would it cost the Government to maintain on a purely military basis this reserve 
of trained personnel, this pool of operating aircraft, along with all of the other 
transportation facilities involved in the daily operation of this young industry? 

“Tmagination and vision are needed in the air transportation business. We are 
fortunate, you and I, to have a part in the development of the aviation industry. 
I say we are fortunate. But is aviation fortunate? When I was first appointed 
to the Civil Aeronautics Board I attended an aviation meeting where I heard a 
speaker admonishing the leaders of this dynamic industry to proceed cautiously. 
He said, ‘Now, gentlemen, we should keep our feet on the ground.’ Well, I 
admit that I was one of the newest members of the aviation industry but for the 
life of me I couldn't figure how we could fly with our feet on the ground. The 
‘wait and see’ philosophy never developed any industry or conquered any new 
frontiers. 

“Of all the millions who have flown they are but a handful to those who have 
not. Air traffic is increasing by leaps and bounds. Last year the domestic air- 
lines carried 184 percent more passengers than they did 3 years.before—and the 
end is not yet. We are aiming at a fast-moving target; we must lead it or we 
shall surely shoot behind it. 

“Give us your cooperation in our effort to develop an air transportation system 
adapted to the future as well as the present needs of commerce, the Postal Serv- 
ice, and the national defense.” 







AIRPORT OPERATORS CouUNCITt, 


July 20, 1954. 
Hon. JosH LEE, 


Civil Aeronautics Board, Commerce Building, 
Washington 25, D.C. 


My Dear Mr. Lee: The Airport Operators Council, as you know, constitutes 
38 of the largest civil airports in the Nation handling a very substantial ma- 
jority of the Nation’s air traffic. The operators of these airports have noted 
with considerable interest certain proposals made by you in your recent address 
as spokesman for the Civil Aeronautics Board before the AAAF in Louisville, 
Ky. We, of course, assume that the taxpayers and voters of the various mu- 
nicipalities which own and operate the airports of this country will note your 
proposals with even greater interest. They are, of course, in essence that the 
local municipal taxpayers should bear the expense of subsidizing private cor- 
porations engaged in local air trausportation. 

With all due deference we must point out that this proposal is politically and 
economically unacceptable and is opposed to every sound concept of municipal 
finance. The various municipalities engaged in airport operation are providing 
needed public facilities which are vital to the aviation industry, but they can- 
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not continue to do so unless the 


y can be operated substantially on a self-support. 
ing basis. ; 


Airports are by no means the only municipal activity and local tax 
ratables do not constitute a source from which inexhaustible funds may for- 
ever be drawn to finance deficit airport operations—much less to subsidize pri- 
vate operation even in the field of air transportation. 

Because of our deep concern that the proposals made by you will carry the 
great prestige that their source should justify, I wish to point out the specific 
and implicit objections of the airport industry to these proposals, and to request 
your reconsideration of the propriety of CAB proposals that would undermine 
the economic health of the entire airport system, in the light of the objections 
herein made. 

Your specific proposals affecting airports are enumerated below (italized 
for purposes of clarity) together with appropriate comment from the airport 
operator’s viewpoint: 

1. “It is becoming increasingly more apparent that unless everybody concerned 
with the welfare of the local airlines is willing to accord them a sort of ‘favored 
nation’ status until they get over the hump, they are not going to make the grade” 
(p. 7). 

In the context of the particular recommendations concerning airports that 
follows this general observation, it is clear that the Board proposes that a major 
part of the feeder airlines’ operating deficits, of whatever size and resulting 
from whatever justifiable or unjustifiable reason, will be shifted from the air- 
lines themselves, and indirectly from the Federal Government to the airports. 
Thus, the responsibility for necessary feeder airline subsidy to the extent of the 
charges involved would be shifted from the Civil Aeronautics Board to the air- 
ports through which feeder airlines serve the general public. 

In the first place, it should be noted with regret, that almost without excep- 
tion the Nation’s airports operate at a deficit. The size of the deficit of those 
airports served by feeder airlines, beyond any doubt whatsoever, far exceeds 
the deficit of all feeder airlines combined. To add to the present local financial 
burden and subsidy of the airports, any subsidy to cover feeder airlines’ operat- 
ing deficits would merely transfer from the Board and from the Federal Govern- 
ment to the airports the responsibility for the economic welfare of the feeder 
airlines. Such action would divest the Board of a substantial part of its present 
responsibility for the supervision and regulation of a sound feeder airline 
development as a part of the national air transportation system. 

We can find no authority in the Civil Aeronautics Act for any such transfer 
of this national burden or for the relief of the Civil Aeronautics Board of its 
responsibility and authority with respect to promotion of air transportation 
through the administration of subsidies, as required by the national interest 
and expressed legislative policy. 

If the airports were to accord to the feeder airlines “a sort of ‘favored nation’ 
status” by voluntarily transferring part of the airlines’ deficit to their own 
cperating deficit, the next step implicit in such action would be a similar trans- 
fer to airports of an undetermined portion of the deficit of any air carrier that 
found itself in financial straits, upon the power or willingness of the Civil Aero- 
nautics Board to divest itself—at least partially—of the responsibility to ad- 
minister subsidies under provisions now established in accordance with the law. 

This suggestion, together with its further elaboration below, hence resolves 
itself into an economic absurdity from the airport standpoint, and a revolu- 
tionary contravention of established national policy, law and precedent. 

The airports today have sufficient problems in keeping themselves financially 
above water without accepting any share of the burden or responsibility for 
noneconomic air carriers whose acknowledged justification lies within the scope 
of the overall national interest and general welfare, and which could not survive 
without substantial national subsidy permitted and recognized by law. 

2. “Landing fees and ground rentals: These fees and charges account for 
slightly over 10 percent of the cost of running a local service airline. Tt was 
suggested by the Board that it would be desirable for the carriers themselves 
to agree upon and recommend a formula of landing fees and airport charges 
achich would take into consideration the subsidized status of the local airlines 
as well as the expensive nature of the short-haul operations required of them 

336 
ae suggestion that carriers, by agreement among themselves, recommend 8 
formula for landing fees and airport charges is tantamount to a recommenda- 
tion that the airlines “gang up” on the airports and, with the assistance of 
the CAB, attempt to enforce their joint will upon the airports served, with se 
implicit threat of withdrawal of service to airports which do not comply wit 
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such recommendations. Without considering the implications of such a sug- 
gestion from the standpoint of pertinent Federal statutes, any suggestion of 
such nature is particularly obnoxious to airport operators whose past experi- 
ences in connection with such joint recommendations have been uniformly prej- 
udicial to the airport and advantageous to the carriers. 

There are airports today that are struggling to meet minimum maintenance 
and operational responsibilities in the face of long-term leaseholds consum- 
mated with the airlines in the thirties and early forties, which contained airline- 
formulated schedules of landing fees and airport charges that took into full 
consideration the financial interests of the airlines—but few, if any, of the 
financial interests of the airport operator. Such leases account to a large 
extent for the present precarious financial condition of many airports—which 
are themselves basic to the continued growth and well-being of the entire air- 
transportation industry. The indirect subsidies already provided by most large 
muncipalities to the airlines that benefit from the low cost landing fees and 
airport charges agreed upon and recommended by the carriers and incorporated 
in 30- or 40-year leaseholds have become a very substantial burden upon the 
communities and are today being met only by continued airport deficits. 

3. “On April 30, 1954, the Conference of Local Airlines approved a formula 
for landing fees which is as follows: 

“ «Tt ig recommended that all local service airlines is negotiating contracts and 
renewals of existing contracts with cities and/or airport authorities, covering 
landing fees, and joint terminal service charges, utilize the following formula: 

“«?. The landing fee at an airport serving the intermediate and smaller 
cities be no greater than a fee equal to 2 percent of the gross generated 
passenger revenues on the local carrier’s system originating at that air- 
port; 

“*2 The landing fee at an airport serving major terminal cities be no 
greater than 8 cents per thousand pounds of the certificated gross weight 
of the aircraft;’” (p.8). 

It appears from this proposal that the Board endorses a formula that relates 
the maximum airport fees to gross generated passenger revenues originated 
at the airport, and endorses a maximum fee of 8 cents per thousand pounds of 
certificated gross weight of the aircraft. This proposal is a mere elaboration 
of the already discussed point under No. 1 above, namely, that the Board con- 
siders it desirable to transfer its obligation for the promotion of a national air- 
transportation system through subsidy or otherwise to the airports which are 
struggling to provide essential services to assist in this national aviation-devel- 
opment program. The Board’s assumption that the airports (which are strug- 
gling not to profit from, but to provide service to, the feeder airlines) should 
assume the further burden of a contribution to meet the deficit of such service 
is beyond reason. Airport operators generally agree that airport landing fees 
and other charges should be based upon the unit cost of providing services and 
facilities and not upon the ability of particular classes of tenants to pay the 
cost of such needed facilities. There is no demonstrable justification for the 
assumption that it costs less to provide facilities for a feeder airline than for a 
trunkline, or that (with perhaps relatively rare exceptions in small communi- 
ties) the service provided by the feeder airline is either more or less valuable to 
the airport or to the community than equivalent service provided by the major 
carriers. It is not the airport’s responsibility, nor is it sound public policy, for 
an airport or any other public utility to discriminate between its customers or 
tenants or to favor customers of modest means at the expense of more solvent 
customers. 

I am informed that consideration has been given by you to the proposal that 
reductions can be made in fees charged feeder airlines and that such reductions 
can be reflected in increased charges to the trunklines. Willingness of the 
trunklines to accept this theory is, of course, a matter on which the carriers can 
best. speak for themselves. Suffice it to say, however, even if one might stretch 
his imagination so as te contemplate favorable reaction to such proposal by the 
trunk carriers, the airports concerned would be unalterably opposed to any such 
illogical and improper method of establishing airport charges. 

The Board appears to underwrite the proposition that landing fees should 
not exceed 8 cents per thousand pounds of certificated gross weight of aircraft in 
the case of local service airlines. Such a rate, or any uniform standard land- 
ing fee, bears no relation, either in practice or in theory, to the actual cost or 
value of the facilities provided. A uniform or standard fee would in every in- 
staence be either greater than or less than the cost of providing the facilities, 
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and in either case would be an inequitable burden upon either the airline or ¢) 
airport. 

4. “It is more difficult to devise a rental charge formula for space in th 
minal buildings because circumstances differ so widely at the different airport 
Therefore, the carriers made no specific recommendation with respect 
formula for rental space charges although some individual carriers did suggest §| 
per square foot as a standard charge for rental space. The carriers provid , 
with data on this subject from 224 airports. Twenty-eight of these charge $1 or 
less per square foot for space in the terminal buildings. 

“On the basis of the airport rentals and the analysis of them by the By , 
staff and also in consideration of the unfavorable trend in airmail subsidics, g 
formula suggests itself which might be useful for examination and considerat 
by the airport managements and the airline executives. It is, of course, sug 
with such caveats as may be necessary to make it properly applicable un 
varying circumstances at the different airports. It is as follows: 

“(a) $1 per square foot for all airports served exclusively by local a 
lines, and, 

“(b) at each of all other airports the rental charges per square foot shalj 
be at the rate of $1 plus the result of 25 cents multiplied by the total numb: 
of trunklines serving that airport. The marimum rate should not exc: 
per square foot at any airport. (For example, the rate of charge at an air 
port served by a local airline and two trunklines wouid be $1.50 per squar: 
foot. If there are 3 trunklines the rate would be $1.75 a square foot. 

“The acceptance by the airport managers of these proposed formulas with suc} 
modifications as may be necessary and desirable would be a substantial co 
bution toward insuring the continuation of these airlines. The immediate sa 
in dollars would be substantial” (pp. 9-10). 

The mere suggestion that $1 per square foot is an equitable return as a standard 
charge for rental space in terminal buildings or that $3 is a sufficient rental i: 
any case is completely unrealistic. The cost of providing rental space, and the 
value of such space, hinges upon many factors, such as: the quality of const 
tion, facilities and building services provided, the type and suitability of the 
space, the age and adequacy of the building. It is thus manifestly absurd to 
consider the establishment of a standard uniform rental rate or formula to meet 
the conditions encountered in any two airports. The assumption that suc! 
standard formula would be equitable to approximately 224 airports, and to a 
feeder lines using such space, is implicit in the foregoing proposal. Such p1 
posal is not only untenable, but would in most situations be confiscatory. 

The statement that “the maximum rent should not exceed $3 per square foot 
at any airport” is transparently fallacious. The actual annual out-of-pocket 
costs of many terminal buildings will exceed $3 per square foot by a very sub- 
stantial margin, and in other terminal buildings it may be far above the maxi- 
mum rentable market valuation of the space. In either case, this is a problem 
for airport management solution, and not for Federal Government dictation or 
promotion. 

The statement that “the immediate savings in dollars would be substantial” 
if such standard low-cost rates were put into effect implies again that feeder 
airlines should be permitted to effect operating savings by transferring their 
deficits to the airports. Any subterfuge designed to load such a burden upon 
the airports for the benefit of the carrier is unconscionable. 

5. “A study of fees and charges levied at 82% percent of the airports served 
by the local airlines convinced me that as a general rule the charges are nol only 
not unreasonable but in a number of cases are rather liberal. Therefore, I do 
not come before you urging that the fees and charges now being paid hy the local 
airlines are unreasonable but I come rather requesting favored treatment for 
these 14 local airlines. From the reports given me by the presidents of the local 
airlines concerning the fair and understanding attitude of the airport managers, 
we are counting on you to cooperate with the Government in granting favored 
treatment to the local airlines provided we are able to establish reasonably uni- 
form methods of doing it. My purpose in coming to this convention is to help 
in the establishment of a scale of fees and charges at a level calculated to con- 
tribute toward the economic health of these carriers and with sufficient 
uniformity to insure its fairness.” (p. 11) 

The responsibility for the economic health of the feeder airlines has been 
accepted by the Federal Government and the Civil Aeronautics Board as 4 
national responsibility. By no stretch of the law or of the imagination can any 
part of this responsibility be justifiably assessed against the airports. It is 
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unnecessary, I am sure, for me to recall at this point that the Civil Aeronautics 
Act gives the CAB no responsibility for nor authority over the financial manage- 
ment of the Nation’s airports. As repeatedly pointed out above, if airports were 
today meeting current out-of-pocket operating costs and capital charges as well 
as making adequate provisions for retirement and replacement of physical plants, 
there might be some justification for pressure to reduce airport charges to air- 
lines. Most airports, however, are struggling to keep above water without benefit 
of national operating subsidy. 

The economic health of the airports is certainly as important to the national 
interest and the interest of the airlines as the economic health of the feeder lines 
themselves, since it is obvious that the airlines are completely dependent upon 
efficient and safe airports which can only be permanently provided if revenues 
meet costs. One might well ponder indeed the relative value to the well-being 
of the Nation of a healthy airport system or a healthy feeder airline system. 

6. “Furthermore, it appears from a study of this question that many airport 
authorities would grant the local service carriers lower rates if they were sure 
that other airports were granting the same concessions. If there is anything 
an American does not like, it is to be a sucker. Neither do we like the idea of 
being the first to cut prices. On the other hand, we are often willing to 90 along 
on a proposition if we know that others in the same circumstances are doing the 
same thing. Therefore, it is our hope that by setting up a uniform standard of 
charges the airport authorities will cooperate by accepting them. 

“Tt is true that these standards are very liberal to the local service carriers. 
But if this effort is to result in any actual benefits then we must effectuate sub- 
santial savings.” (p. 12). 

Our reply to the above would be to adopt verbatim the second sentence in the 
quotation. 

I would like to make it patently clear in conclusion that the CAB and the local 
service arlines throughout the country can count on the fullest cooperation and 
intelligent understanding of airport management with respect to fiscal, opera- 
tional or other problems with which the local service carriers are faced. We are 
constantly impressed with the industry and capable manner in which these car- 
riers have faced the many vexing and unusual problems with which they have 
had to contend. 

It is our firm belief, however, that if the local service industry is to prosper 
and to gain permanency for itself it must be done in accordance with sound 
business principles and in accordance with the provisions of existent legislative 
enactments. For reasons hereinabove stated we do not consider that the pro- 
posals made by you in Louisville are in keeping with these considerations or are 
in the best interests of either the Nation’s airports or local service carriers 
themselves. 

Sincerely, 
Frep M. Grass, 
President. 


The Cuatrman. The next witness will be Mr. Alexander G. Hardy, 
assistant vice president of National Airlines, Inc. 


STATEMENT OF ALEXANDER G. HARDY, ASSISTANT VICE 
PRESIDENT, NATIONAL AIRLINES, INC. 


Mr. Harpy. Good morning, Senator. 

The Cuarmman. Good morning. You may proceed. 

Mr. Harpy. I am Alexander G. Hardy, assistant vice president of 
National Airlines, Senator. 

[ thank you for the privilege of appearing before you today. I 
would have many comments on various phases of Senator McCarran’s 
bill, S. 2647, but our position on these matters has been presented be- 
fore this committee by Stuart G. Tipton, general counsel of the Air 
Transport Association. 

[ am here today to talk about the moral issue. 

It is alarming to me that there is the slightest possibility that there 
could be any difference of opinion in this honorable committee of the 
United States Senate about the enactment of legislation which would 
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subject all persons engaged in air transportation to the same rules of 
the game. 

I should not be here today were it not for the kind of testimony that 
has been presented on behalf of these so-called “irregular” or “non- 
scheduled” airlines by former Senator O’Mahoney. 

I am not here as a representative of any “giant” airline—to the con- 
trary, I represent National Airlines, an airline which, since 1938, has 
fought hard and long for its present route system, which, by the way, 
we operate totally free of subsidy. 

Briefly, let me tell you something about my company. 

National Airlines started out in 1934 with 2 Ryan 4-passenger single- 
engine planes, not much larger than Lindbergh’s Spirit of St. Louis, 
These operated over a 150-mile route between Daytona Beach and St. 
Petersburg, Fla. When the Civil Aeronautics Act was passed in 1938, 
National was the smallest air carrier in the United States in terms of 
revenue and traffic. It certainly was not a trunk line. Look at the 
map in Mr. Tipton’s exhibits and you can see just how small we really 
were in those days. 

With the exception of going from the Florida gulf shore to New 
Orleans, we were entirely in the State of Florida. The only route we 
had prior to the enactment of the act was the small 150-mile route 
from St. Petersburg to Daytona Beach. Today, as Mr. Tipton’s ex- 
hibits show you, our present route of the company runs up and down 
the east coast in a somewhat modest fashion. 

We then were awarded a route from Daytona Beach to Miami via 
St. Petersburg, Tampa, and other intermediate points. 

From that small beginning National has grown to its present. posi- 
tion where it ranks ninth in terms of size among the domestic carriers. 
Perhaps more significant is the fact that National is now classed with 
the Big Four carriers with respect to our mail rate. We carry the 
mail at the same 45-cent rate as do the largest carriers and we carry 
it for that rate into some of the leanest stations in the entire country. 

For example, we have 1 town—Marianna, where we pick up 1 pas- 
sengeraday. ~ 

I give you this background to acquaint the committee with the fact 
that I am speaking for one of the smaller carriers, a carrier which has 
grown and prospered under the Civil Aeronautics Act and which has 
devoted itself to providing a real service to all of the publie which it 
is authorized to serve. Weare the carrier which has been most aggres- 
sive in providing the public the best service at the lowest cost. 

We are not a company begging special protection from competition. 

We ask only one thing—that the rules which apply to us apply to 
everybody else. 

It amazes me to find former Senator O’Mahoney, of all people, 
coming before this committee and attempting to delude you into the 
belief that his client should be exempted from the law. He wants you 
to give them the right to operate when and where they please while 
others are required to abide by the regulations requiring certificates 
of public convenience and necessity. 

It distresses me even more when I consider Senator O’Mahoney, 2 
former champion of fair play, contending that the North American 
combine should be rewarded for its wholesale violation of the law by 
being singled out as the only carrier in the United States to receive 
the authority to operate all of the major routes in the Nation without 
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showing a need for such service in a proceeding before the Civil Aero- 
nauties Board. 

We had to doit. Why shouldn’t they ? 

For some years the nonskeds have been given favored treatment. 
Thev have been allowed to conduct so-called irregular, “but regular,” 
services without compliance with the law (sec. 401 of the act). This 
has resulted in a double standard of regulation. The certificated car- 
riers have been precluded from operating over any routes except those 
covered by their own certificates. At the same time, some of the non- 
skeds have operated over the best routes in the United States on a 
regular basis in defiance of the Board, and the courts. 

Let me make it clear right here and now that we do not advocate 
the exclusion of the irregulars from air transportation, nor does the 
Civil Aeronautics Board. The Board has set up regulations within 
which these carriers can live, and many are doing it. Many of the non- 
skeds have testified before your committees of Congress that they can 
operate successfully under the Board’s present regulations. Our objec- 
tion goes to the proposal of a small but powerful group of nonskeds 
who want to operate scheduled services without complying with the 
provisions of the act. 

Senator O’Mahoney now contends that this defiance of the law 
should be rewarded by Congress. He has the audacity to propose the 
perpetuation of the status of the nonskeds by giving the nonskeds in 
general, and North American in particular, a special status which 
would exempt them from the rules which apply to everyone else. 

The law breakers should not be rewarded. 

The Senator’s position is exactly like the proposition that the big- 
gest and most successful bootlegger should be given a preferred posi- 
tion in the issuance of liquor licenses and that he should not even be 
required to satisfy the normal requirements for obtaining a liquor 
license. 

If anyone thinks I am overstating the case against North American 
and some of its counterparts, I want to make it clear here and now that 
I charge North American Airlines with a deliberate campaign of 
wholesale violation of the law and defiance of the Civil Aeronautics 
Board—the agency set up by Congress to administer the act. They 
have gone far beyond the limits of their authority in their operations 
and so have many other nonskeds. North American openly admits 
and brags that they are violating the law. 

Asa matter of fact, Fischgrund, an owner of North American, stated 
under oath before another committee of the Senate that North Amer- 
ican made a net profit in 1952 of $1,320,000 while violating the law 
(p. 305, subcommittee report of the Select Committee on Small Busi- 
ness on the Future of Irregular Airlines). 

Senator O’Mahoney would have you believe these “poor little fel- 
lars” didn’t know what the law was all about. The CAB never made 
it clear to them, the nonskeds holler. They claim they were misled into 
their ill-gotten gains. This is so much tommyrot. 

Such misrepresentations cannot go unanswered. The CAB made 
the nonskeds’ place in the industry clear and definite. Make no mis- 
take about it. If there can be any criticism of the CAB it is that the 
CAB was much too lenient with the lawbreakers. 

_Let’s look at the record. The Civil Aeronautics Act says that an 
air carrier must have a certificate before it can operate in air trans- 
portation. North American has no certificate and it has never gone 
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through a certificate proceeding to get one. When the act wa 
passed, the Board granted an exemption regulation so that 
fixed-base operators would be relieved of the necessity of obtaining 
certificates, or comply with the other burdens of regulation prescribe 
by the act. North American and the other nonskeds began their op. 
erations in 1946 under that regulation with the full know ledge that 
their operations could not be conducted on a regular basis. 

It was never a secret, as they now try to have you believe. Three | 
decisions of the CAB defined the regulation with specificity. T 
were : 

(1) The Investigation of Nonscheduled Air Service ; 

(2) The Page Airway Investigation ; and 

The Transmarine Airlines Investigation. 

All three decisions, dated May 17, 1946, are in volume 6 of the CAB 
reports. 

Please read them. There you will find that the function and role 
of the nonskeds is set down in precise and specific terms. Any claim 
that they were misled is, indeed, difficult to believe. 

Those basic rules have not been changed. However, North Amer- 
ican and other outlaw nonskeds have used that exemption as the base 
for their operations. The only reason they have been able to operate 
at all is because the Board gave them limited authority. Cert: uinly, 
the Board should not be criticized by North American for doing that. 

Using the color of authority created by the Board’s exemption, to 
operate on an irregular basis, the North American combine has re- 
peatedly and flagrantly violated the act. They have been so found 
to do it by the courts and the Board. 

The Board didn’t terminate the authority of all these violators 
right away. The CAB only had four enforcement lawyers on its 
staff. The nonskeds were given repeated opportunities to comply 
with the regulations. Most of the nonskeds have complied and they 
are operating successfully within the scope of the Board’s irreg ular 
carrier rules. 

But not so-North American. This group and a number of others 
saw that they could clean up if they went into the coach business on 
a full-blast basis. So they cast aside any pretense of compliance with 
the Board’s regulations. They began to operate daily schedules d de- 
parting at a definite time every day. That alone was in direct viola 
tion of the law. 

Faced with this flagrant defiance of the act, the Board has begun 
enforcement proceedings against the nonskeds who make up the North 
American group. What else can it do? Despite all the Board’s ef- 
forts to exact. compliance, North American goes on its merry way 
operating regular, scheduled services and advertising itself as 1 of the 
4 great airlines of the country. 

‘What are they complaining about? The act says they cannot op- 
erate without a certificate. The Board created regulations which 
permitted them to conduct a limited service. Using that, they have 
proceeded to conduct a regular service. They have never been ti — 
down on an application for a certificate and they have made a large 
fortune in their illegal operations when many legitimate carriers 
have received little or no return for their stockholders. 

Let’s face it. North American Airlines is an out-and-out law- 
breaker. It has not only violated the constituted law of this land— 
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it has gone further and defied the duly constituted authorities when- 
ever they have tried to exact compliance. Can there be a serious sug- 
gestion that the biggest and best criminal should be rewarded because 
he is successful at it ? 

This is an important issue, gentlemen. North American and its 
kind are not asking for a hearing—they are asking this committee 
of Congress to pressure the Civil Aeronautics Board into giving them 
rights to which they are not entitled under the act and to ignore the 
fact that they are defiant violators of the very laws you created. 

The basic issue is whether companies operating under regulatory 
statutes are free to do as they please with respect to the rulings of 
the agency set up to regulate the industry. Is it to be understood 
that such rules can be violated with hope of reward if the violations 
are carried out on a wholesale basis? If so, you may as well forget 
the whole thing. 

There is a simple question which this committee should ask itself 
and, on this point, you have heard testimony far more comprehen- 
sive than I have the time to deliver today. It is the issue of whether 
air transportation is to continue to be regulated or not regulated. 

Let me say it more simply. I know that there have been questions 
addressed to witnesses before this committee which have suggested 
that there has been a growing concentration on the part of those 
trunkline carriers—if you can tell them trunkline carriers—who 
were in business in 1938 and who have become larger in 1954. It has 
also been suggested that there is a place in this scheme of air things 
for the so-called pioneer air-coach operator. And that operator will 
not offend the air transport economy or dislocate it if he confines his 
services to 20 of the top traffic-producing cities of this country. The 
only solution that I can suggest to those who would urge this type of 
operation is to propose legislation which would remove air transpor- 
tation from any regulated status. Under this system, the North 
Americans of the United States could then compete in the atmosphere 
of free enterprise which they so constantly exalt. 

I can assure you that, despite the fact that National Airlines con- 
siders it a privilege and a duty to serve the small cities on our route 
which are marginal or unprofitable, we should be delighted to adjust 
our operation so that we fly north to south, and east to west pick- 
ing up the rich traffic at Boston, New York, Philadelphia, Washing- 
ton, Los Angeles, San Francisco, and Chicago, destined for Miami 
and Habana. That would be the only equitable way to provide for 
what the North American crowd has in mind and urges before you. 
It is interesting that never in the course of their arguments have 
they suggested the elimination of regulation. And for a very wise 
and interesting reason. That reason, surprisingly enough, is that, 
without regulation, they would immediately perish. It is startling 
that the only unfair competition which now exists in air transpor- 
tation is the result of the operations of combines like North Ameri- 
can, North Star, and Skycoach, who would talk out of one side of 
their mouth about free enterprise and out of the other side about the 
necessity that they be protected. 

_If there are any rich routes that are going to be parceled out, Na- 
tional Airlines should stand close to the front of the line and North 
American at the very rear. Wha: National Airlines has today, it 
fought for in the regulatory forum with no holds barred. There has 
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been a lot of loose talk before this committee about the trunklines of 
1938 and the trunklines of 1954. We're one of those in both instances 
by definition and, if we were a trunkline at the time of the passage 
of the Civil Aeronautics Act, then the local service airlines of today 
are indeed, by comparison, giant farflung monopolies. ; 

I am sure that you have the impression that the so-called pioneering 
of air coach has been a brainchild of the nonscheduled airlines. I wil] 
not go into the question of the fact that this low-fare service is not an 
ingenious invention but merely the application of certain economic 
principles to air transportation. 

Coach service is neither novel nor due to any particular group of 
people having a monopoly on it. Back in 1948, National Airlines in- 
stalled sharply reduced summer excursion fares along the east coast 
of the United States. That tariff, which proposed rates at under 4 
cents a mile, was suspended by the Board, justifiably or otherwise. The 
fact of the matter is that National filed a Miami-New York night coach 
fare in December of 1948, even before the nonskeds became aware of 
the long-haul transportation gold in that market. We were not given 
the authority to operate under those fares until a year later, in No- 
vember 1949. 

Would any member of this committee applaud us if we had defied 
the Board in that situation? Certainly, we had as much justification 
to disregard the Board’s order as North American has had in its dis- 
regard of law and order. We felt that the Board’s order was wrong, 
but we obeyed it because it is the law of our country. At the time we 
were laboring under Board prohibition, the nonskeds moved in and es- 
tablished their own low fares. 

Surprising as it may seem, the nonskeds’ very own association, the 
Aircoach Transport Association, filed an objection to our fares as be- 
ing too low. They then moved in and established their own low fares. 

I would like to submit a National Airlines flight schedule to be filed 
with the committee’s records in this proceeding. And now I would like 
to file one I picked up this morning in North American’s ticket offic 
of their flight schedule. You will notice in their own flight scheduli 
they put in their own offices it shows the choice cities they have on 
their route. 

If any one of us in this country today had such routes as that you 
would be breaking us up as one of the greatest monopolies in air trans 
portation. 

The CuarrmMan. They may be filed and the North American time- 
table will be submitted for the record [ printed on p. 1076]. 

Mr. Harpy. Nothing more graphically illustrates the nature of our 
approach to public service. Today, 63 percent of all our trunk sched: 
ules are coach. We are also operating the most modern plane in oper- 
ation today, a DC-7 coach flight which leaves New York every evening 
at 10 p. m. and arrives in Miami at 12:30 a.m. You will also note in 
this schedule that we provide excellent service to the smaller cities on 
our route system regardless of the small amount of traffic generated 
at those points. This is the real test of public service. 

From the time that National Airlines planned its transportation 
future, it has complied with the Civil Aeronautics Act and the pro- 
cedures of the CAB. It would be downright shameful, if, in the face 
of National’s respect for the law, the richest routes in the United 
States were turned over to the greatest lawbreakers. The Government 
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would be setting a precedent which would constitute an invitation to 
continued and increasing violations of civil aviation law. 

[ wish that I had more time before this committee to explore fully 
the economic folly of permitting an unregulated segment of this indus- 
try to operate unfairly on top of a rigidly regulated industry. More 
important, I feel that this committee has the responsibilit; y to stop the 
continuing illegal operations of the nonskeds. How long are you 
going to permit F the nonskeds to flaunt the laws of our countr y! 

Gentlemen, the law should remain as it is now. Even a nonsked 
should prove public convenience and necessity, and that it is fit, will- 
ing, and able to provide the service. No more is required. 

I thank you, gentlemen. 

Gentlemen, in addition to this statement there have been several 
ql iestions addressed dur Ing the course of these hear ings about service 
in the peak periods, and particul: arly Senator ina thers has been in- 
terested In service out of Miami and the claim that there m: Ly be the 
need for a nonscheduled operator during the peak period of January, 
February, and March, when we have our heavy traffic season. So that 
the record will be clear and you will have some basis for determining 
the need of that type of service, I wish to elaborate my statement 
this effect: 

There may be a few days during the winter when National and 
Eastern are unable to handle everyone who wants to travel on a par- 
ticular day, but those days are very few. For example, we have a 
peak just before Christmastime. Last year, Christmas came on Fri- 
day. Thursday, the day before C hristmas our system’s load factor 
was 57 percent. Our DC-7’s operated at a load factor of 63 percent on 
that day. Our daylight coach load factor was 62.73 percent. The 
load factor for Wednesday, 2 days before Christmas, was about the 
same. 

The day before New Year’s, December 31, is another peak period. 
On that day in 1953 our DC-7’s had only a 41.79 percent load factor. 
The daylight coach had an 81.37 percent load factor, and the night 
coach only 77 percent load factor. 

The highest peak was January 3, when regular fare services op- 
erated 72 percent load factor and daylight coaches 94 percent and night 
coaches 79 percent. 

There is no shortage of service to and from Florida. During that 
period, Senator, our load factor was higher than that of Eastern Air- 
lines. Even during the peak period there is no shortage of service. 
I have system load factors by the month, and if your committee is 
interested in them we would be glad to submit them at any time. 

The Cuarrman. I wish you would, and we will make them part of 
the record. 

(The information is as follows :) 


to 


NATIONAL AIRLINES, INC., 
June 25, 1954. 
Mr. BERTRAM WISSMAN, 
Clerk, Committee on Interstate and Foreign Commerce, 
United States Senate Office Building, 
Washington, D. C. 

DeaR Mr. WISSMAN: In the course of my testimony on S. 2647 before the 
committee on Monday, June 21, I agreed to submit for the record the load factors 
of National Airlines by months for a recent period. 

Pursuant to this agreement, I am enclosing herewith the tabulation show- 
ing the load factors of National Airlines during the period beginning July 1953 
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through June 22, 1954, broken down to show: (1) The overall system joaq 
factor, (2) regular fare load factor, (3) day-coach load factor, (4) night-cog, 
load factor. 

I call to the attention of the committee the fact that the load factors on oy, 
coach flights were actually lower during the winter season of 1953 and 1954 
than they were during the prior summer season July and August of 1953 

It should also be noted that load factors on both first class and regular sery- 
ices during recent months have trended steadily downward, demonstrating that 
there is fully adequate service between the areas served by National. 

Very truly yours, 


O 


ALEXANDER G. Harpy, 
Assistant Vice President. 


National Airlines, Inc., load factors 


| System Regular Day coach Nig 


| Percent | Percent Percent 
1953—July_.._-- 4 : <a4cuhh : SaGew 64. 65 52. 99 80. 72 
August_- pee - 2 na | 64.45 | 52. 37 81. 24 
September ------ ee ‘ ; 58. 33 50. 36 70. 61 
October Se oom 3 ie 55. 94 | 49.17 69. 96 
November - - re - | 59. 86 49. 65 76. 28 
December-. aes 59. 46 | 49. 64 5.71 
January -.-- a b aada outa a | 60. 57 52. 81 . 52 
February : Ledciekd 4. 65. 26 | 58.08 | 91 
March -_--. =a Seccute 64. 36 58. 39 04 
April. - 61. 46 | 54. 06 3. 94 
May. ‘ ‘ 53.05 48. 45 | 04 


| 
June (1-22) pracent 56. 12 | 50.37 | 63. 36 


Mr. Harpy. But in this context, even if we assume that there are 
some passengers who are unable to get space on the day they want it, 
these nonsked carriers, as I understand their testimony here, are not 
at all interested in carrying that overflow. They want to operate 
every day. They desire to carry these overflow passengers on infre 
quent occasions when we cannot handle them? Fine. They can do it 
today under the existing regulations of the Civil Aeronautics Board, 
and some of them do. But there are irregular carriers who are will- 
ing and able to do that, but not North American and its kind. North 
American is not interested in filling in the gaps. They want to oper- 
ate every day. “ We say if they want that oht they ought to do just 
as we had to do when we grew from a 150-mile route within the State 
of Florida and go before the Civil Aeronautics Board under the pro- 
visions of the Civil Aeronautics Act and prove public convenience and 
necessity and prove that they are fit, willing, and able to provide thie 
service. 

In addition to that, Senator, I would like to submit to you our report 
so that you will know something about our company as it has grown up 
under the Civil Aeronautics Act. I might say thank God for the Civil 
Aeronautics Board and the Civil Aeronautics Act, because I do not 
think any little fellows like us would have been able to grow this way 
and we would not be in business as we are. 

I would like to submit to you a study and appraisal of our company 
which took place in 1953, which gives you a complete history of our 
company from the day it started until the date of this report. 

The Cuamman. That will be filed with the committee for refer 
ence, but not printed in the record. 

Mr. Harpy. Thank you very much, Senator. 

The Cuarrman. Are there any questions? 
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Senator Scnorrre.. I regret I was delayed and could not be here 
for Mr. Hardy’s presentation, but I will read your statement very 
carefully. 

The CuarrMan. Mrs. Bowring. 

Senator Bowrrne. I have nothing. 

The CuarrmMan. We have reached the point where I would like to 
ask if you have any questions of either Mr. Gurney or Mr. Adams that 
you wanted to ask, Senator Schoeppel? Senator O’Mahoney asked to 
be excused on account of the death of Senator Hunt. He will not be 
here and we will have to set another date for hearing when Chairman 
(;urney and Mr. Adams and Senator O’Mahoney will be here, and also 
Senator McCarran wants just a short time to be heard at the end of 
the hearing. 

We will have to set another date for that because of the fact that 
they are not here today. Also Senator Monroney is not here and you 
and he are the ones who asked for an opportunity to question the Chair- 
man and Mr. Adams. 

Senator Scuorrret. Yes. I had some questions of Chairman Gur- 
ney, but it will be all right if we wait. 

The CuarrMan. I think we had better wait then. 

Chairman Gurney and Mr. Adams, did you wish to submit any- 
thing in your own behalf this morning, or are you just here for cross 
examination ¢ 

Mr. Gurney. I do not have a prepared statement, Mr. Chairman, 
but I was up here to answer any questions anyone might care to ask. 

The CuatrMan. It will likely be next week some time when we set 
this down for further hearing. 

Mr. Gorney. Fine. 

The CHarrman. We will try to do it at your convenience since you 
have been inconvenienced this morning in coming back. 

Mr. Gurney. We will be glad to come back most any day we can 
arrange it. 

The CuHamman. Senator Monroney has notified me he could not 
be here. He called and asked to be excused. 

Mr. Gurney. I understand that. 

The CHarrman. We were glad to excuse him at this time on account 
of the unfortunate circumstances. 

Mr. Gurney. We will be available whenever the committee wants 
us to come, 

The Cuarrman. Thank you very much. 

Mr. Gurney. I might say that Mr. Adams is planning on his vaca- 
tion at the end of the month. 

The Cuarrman. We will get it in before that time. 

Mr. Gurney. Thank you. 

The Cuarrman. We will recess. 

(Whereupon, at 10:45 a. m. the hearing was recessed subject to 
the call of the Chair.) 
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THURSDAY, JULY 1, 1954 


Unrrep States SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The committee met at 10:21 a. m., pursuant to call, in room G-16 
of the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker (chairman), Schoeppel, Pastore, and 
Monroney. 

Also present: Bertram O. Wissman, chief clerk; Edward Jarrett, 
assistant chief clerk; and Edward C. Sweeney, counsel. 

The Cuarrman. The committee will come to order. 

Is the Chairman of the Civil Aeronautics Board here? 

Mr. Gurney. Yes, sir. 

The CuamrMan. Is Mr. O'Mahoney here? 

Mr. O’Manoney. Yes, sir. 

The CHarrMan. Is Senator McCarran here? 

Mr. WissMAn. He has been notified. 

The CHarrMan. We have notified him. 

Senator O’Mahoney, will you come forward ¢ 

Senator O'M: ihoney, I have asked you to come back because Senator 
Schoeppel has some matters he w anted to talk to you about and some 
questions he wanted to ask you in regard to the North American 
Airlines. 


STATEMENT OF JOSEPH C. O’MAHONEY, REPRESENTING THE 
NORTH AMERICAN AIRLINES, ACCOMPANIED BY HARDY K. 
MACLAY, COUNSEL, NORTH AMERICAN AIRLINES 


Mr. O’Manoney. Mr. Chairman, in view of the fact these questions 
will undoubtedly deal with matters covering the entire history of the 
North American group’s operations, I have brought with me this 
morning Mr. Hardy Maclay, the chief counsel and one of the directors 
of the group, who is thoroughly familiar with all of the proceedings 
which have taken place before the Board and in the courts. However, 
before entertaining any questions, if I may be indulged, I should like 
to say just a few words, because Senator Schoeppel was not here when 
I made my original presentation. 

We are dealing in this hearing with the consideration of the possi- 
bilities and desirability of new legislation governing air trans- 
portation. We are not here for the purpose of indulging i in the prose- 
cution of any group, though one might imagine so from some of the 
testimony which you have heard here. 
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The Civil Aeronautics Board is authorized by law to conduct | 
ings and hold proceedings, and those who may be dissatisfied wit] 
judgment of the Board have the right to appeal to the courts. 

Our problem is a specific problem of legislation, and what I tried 
to point out at the last appearance before this committee was that in 
1938, when the Congress passed the present Civil Aeronautics Act, 
and when I was a member of the Senate at that time, the purpose 
to stimulate and support an infant industry. In order to do that, ( 
gress authorized the payment of subsidies to lines and it authorize 
the Board to regulate from the point of view of economics as well 
from the point of view of safety in transportation. 

Now, let me say the group I represent have established theinsely: 
economically. They have established themselves from the point of 
view of safety. They have established themselves from the point of 
view of the service that they render to the public. 

No charges have ever been made against this group with respect 
to its safety or the efficient manner in which it conducted its operation 

It has been applying for a certificate of convenience and neces: sity 
in various forms ever since shortly after the operation was establishe 

This committee and the aviation industry today faces an utter iy 
different situation from that which existed in 1938. It is no longe1 
necessary to support, by Federal subsidy out of the National Treasury, 
the trunklines which operate across the continent. These are the 
so-called grandfather lines. 

My point is the act of 1938 contemplated a growing industry into 
which new carriers would come, a growing industry which would 
enjoy the privilege of the issuance of certificates of convenience and 
necessity by the Board. 

Now, the curious fact is that those trunklines, those grandfather 
lines, which in 1938 were covered into the law by the clause which: is 
known as grandfather clause because they were operating, are the 
only ones which have had certificates for the carriage of passengers on 
the trunklines in 16 years. 

The Civil Aeronautics Board has issued no new mail carrier certifi- 
cates for mail, for parcel post, for air express on the trunklines. No 
new certificates for passenger carriers have been issued. No certifi- 
cates for all-cargo carriers across the oceans have been issued. 

There have been some certificates for feeder lines. 

There have been some certificates for a few domestic cargo lines, 
but the policy of the Board has been to enforce upon an industry, 
which Congress undertook to foster, binding restrictions which have 
prevented development and which have denied to the people who 
wanted to fly, but didn’t have the money to pay the luxury rate of the 
subsidized lines, the opportunity to travel by air. 

That has been denied. 

Our feeling is distinctly that the law which we now have on the 
statute books authorizes—yes, it commands—the Civil Aeronautics 
Board to issue certificates when convenience and necessity of the pub- 
lic is present and when the applicant is able to demonstrate his ability 
and his fitness to carry on the operation. 

That, in brief, is the story I sought to tell to this committee. 

I quoted the statute. I quoted the language of the law which per- 
mits the Board to make separate classifications, like cargo carriers 
which can carry nothing else. 
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It permits the Board to grant, as we have asked, certificates for the 
carriage of air-coach transportation only. 

If we had the time and the Committee had the patience, we could 
lay before this committee the economic facts of the air transportation 
industry which demonstrate that, although it has expanded 25 times 
since 1938; there is still a great field for development and applicants 
like the North American group who have demonstrated their ability 
to fly safely, who have demonstrated their capacity to make profit, 
their efficient schedules, are denied certificates and are forced to oper- 
ate under restrictions which always keep them on the edge of destruc- 
tion; but, despite that, this group has been making profits and it has 
been paying taxes regularly to the Government of the United States. 

Frankly, it seems rather strange to me that the time should ever 
come when any agency of the Government in the fiscal crisis that this 
Nation faces should undertake to put out of business a successful and 
safe and efficient operator which is paying taxes to the Government 
of the United States. 

Yesterday was the 30th of June. The latest report on the budget 
of the United States is that the deficit will be at least $3,300 million. 
The estimates for next year indicate that the deficit will be greater. 
We may be sure that it will be very much greater if the military and 
international situation does not improve. 

Why, then, should the Congress place the seal of its approval upon a 
system which was designed for a period 15 years ago, when aviation 
was an infant industry, when subsidies were needed and when the Gov- 
ernment, through the report of Under Secretary of Commerce Murray, 
recommends the complete abolition of the subsidy; why, then, should 
we not recognize the fact that air transportation has come of age and 
that the Board should be requested to exercise the authority which it 
has and grant certificates of necessity. 

I want to say this before inviting the questions that are to come: 
Only the day before yesterday our group appeared before the Board 
in what is known as the Denver Service case, docket 1841. This is a 
case in which we are asking for a certificate. 

If one were to pay attention to the propaganda that emanates from 
the ATC and from the grandfather lines, one would think that we 
don’t want a certificate. 

We do want a certificate, and we are ready to obey every lawful rule 
and regulation that may be laid down. 

At that hearing the other day Mr. M. J. Mezillier, assistant vice 
president of the Bank of America, appeared; Mr. Robert Cowden, 
manager of the Burbank Chamber of Commerce ; Mr. George P. Coker, 
director of aviation of the city of Dallas; Mr. Frank Der Yuen, of the 
Lockheed Air Terminal, and Col. Vincent Carson, of the La Guardia 
Airport appeared, and all of these witnesses testified that they had had 
extensive dealings with the management of North American; that 
North American had conducted its business affairs with integrity ; that 
it had met its business obligations; that it paid its bills promptly, and 
that its credit was excellent. 

Here is the vice president of the Bank of America; here is the man- 
ager of the Burbank, Calif., Chamber of Commerce; here are the 
directors of three of the largest airports of the United States, Dallas, 
Lockheed, and La Guardia—they come to Washington and testify in 
the hearing in support of the integrity, efficiency, and ability of the 
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managers of this group; but this committee is asked to believe that we 
are just fly-by-night lawbreakers. 

The propaganda has been spread across the country that flight by 
North American is unsafe. The conclusive evidence is that we have 
never had an accident under this operation. This is a safe operation; 
a successful operation. It has made money, and it pays taxes because 
the people want to fly on low-cost air coach lines, and not sufficient 
service of that kind is submitted or is allowed to be submitted under 
the regulations of the CAB. 


I thank you very much, Mr. Chairman and members of the com- 
mittee. 


The Cuarman. I want to make a part of the record at this time a 
letter from the Chairman of the CAB, along with a survey of domes- 
tic air coach services prepared by the staff of that Board. 

Copies have been furnished, I think, for members of the committee. 

(The letter and survey referred to are as follows:) 


CiviL AERONAUTICS Boarp, 
Washington, June 28, 1954. 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


DeAR SENATOR BRICKER: During the course of the hearings of your commit- 
tee on 8. 2647, the members of the committee expressed considerable interest 
in the development of coach services operated by the certificated domestic trunk 
airlines. Although the Board has previously answered specific inquiries of the 
committee, it is believed that the enclosed staff study of Domestic Air Coach 
Service will be of interest to the members of the committee and the public. 

We are enclosing 15 copies of the staff study for the members of the com- 
mittee. It is respectfully suggested that a copy of the study be included in 
the record of the hearings on S. 2647. 

If you have any questions or comments with respect to the study, the Board 
would appreciate hearing from you. 

Sincerely yours, 


CHAN GURNEY, Chairman. 


Survey oF Domestic Arr CoAcH SERVICES 


The attached tabulations provide the following facts about coach service: 
(1) the segments, in the top 100 domestic segments in terms of passengers, that 
receive coach service and a comparison of the number of coach and regular 
flights serving these segments; (2) the cities provided coach service as of June 
1, 1954, and the carriers serving them; (3) data by carriers on the volume of 
coach traffic for the most recent reported annual period; and (4) the annual 
history from 1948 (when coach services were started) to date, of the total do- 


mestic trunkline traffic, revenues, and load factors in both first-class and coach 
services. 


(1) Analyses of the top 100 domestic segments (appendizes 1 through 4) 


(a) These appendixes indicate that 76 of the first 100 segments receive 
through coach plane service and 2 others receive connecting coach service. All 
but 8 of these 78 segments receive daylight coach service. 

(b) All segments greater than 750 miles have coach service. The 22 seg- 
ments not offered coach service, in terms of distance groupings, are distributed 
as follows: 


Number of 
Length of segment: segments 


0 to 250 miles 
251 to 500 miles 
501 to 750 miles 
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(c) The distribution of segments receiving through plane coach service in 
terms of percent * of coach flights to toal is as follows: 


Percent coash flights to total flights Num! oa of 
segments 


1 to 10 

11 to 20 
21 to 30 
31 to 40 
41 to 50 
51 to 60 


61 to 70 


Total. 


(2) Cities provided coach service (appendiz 5) 

Appendix 5 lists in alphabetical order the cities receiving coach service on 
June 1, 1954. The 10 carriers providing the service and the 1950 metropolitan 
population are also indicated. On an unduplicated basis, 60 cities with a pop- 
ulation of almost 54 million have air coach service available to them. The 
actual number of cities is greater than indicated because metropolitan areas 
usually encompass a number of minor cities or towns and sometimes include 
two or more major cities. 


(3) Volume of coach trafic (appendiz 6) 


(a) For the 12 months period ended March 31, 1954, over 4 billion coach 
revenue-passenger-miles were generated. Coach constituted 27.72 percent of total 
revenue-passenger-miles in scheduled services operated by the domestic trunk- 
lines. 

(b) In terms of volume of traffic, T. W. A. was the leading coach service 
operator among the domestic trunklines. The other Big Four carriers, National, 
Northwest, and Capital followed in the order listed. 

(c) National had the greatest proportion of coach passenger miles relative 
to total passenger miles. Coach accounted for over 55 percent of its total 
passenger miles. T. W. A. also had a very high percentage of 46 percent coach. 
Other carriers with more 30 percent coach traffic for the year ended March 31, 
1954, in order of rank, were Northwest, Western, and Eastern. 

(d) Three trunklines do not offer coach services. They are Braniff, Continen- 
tal, and Northeast. However, Braniff, which had offered coach service during 
a portion of the reported period and terminated them on April 25, 1954, has filed 
a tariff to restore coach service effective July 15, 1954. 

(e) The Big Four, which operated 72.6 percent of the domestic trunkline rev- 
enue passenger-miles, had an even greater proportion of the coach passenger- 
miles. They operated 75.0 percent of the total coach revenue passenger-miles. 


(4) Historical record of coach traffic, revenue and load factors (appendiz 7) 


(a) Although there has been constant growth in coach traffic since 1948 when 
coach service was inaugurated, the greatest growth occurred subsequent to 1951. 
In 1951, after 3 years, 1.3 billion revenue passenger-miles were operated in coach 
service. Thereafter, the annual growth has approximated or exceeded this 
amount. 


Se Annual in- 
Coac y 
A h re crease in 


enue pas- 
9 3 @ —_ renne 
12 months ended omnes revenue 


miles | passenger- 


miles 


Rillions | Rillions 
l 


Dee. 31, 1951 3 
2.4 
1 


Dee. 31, 1952 
Dee. 31, 1953__. 
Mar. 31, 1954 


1.1 
1.3 
11.4 


' Quarterly increase projected to annual basis. 


SEE 


* Because generally coach planes have more seats than planes in regular service, these 


nee understate by an undetermined amount the relative capacity offered in coach 
service, 
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(b) In the year ended December 31, 1953, coach traffic was 26.1 percent of tota| 
domestic trunkline passenger-miles and accounted for 19.8 percent of total pas 
senger revenue. 

(c) The average coach load factor for the domestic trunklines reached a peak 
of 75.8 percent in the year ended December 31, 1952. It declined steadily sin 
then, being 69. 8 percent for the year ended March 31, 1954. 


APPENDIX 1.—Summary of the first 100 ranked segments by mileage interval and 
type of service offered by carrier 


[Segments ranked by passengers and limited to carriers carrying over 10 percent of passengers— March | 
Airline Traffic Survey. Service data—May 1954, Official Airline Guide] 
— 
- 251-500 501-750 751-1,000 1,001 miles 
0-250 miles miles miles miles and over 





| 
Coach Coach f | Coach Coach | 
service service i | service | service 


I 
| 
| 
' 


miehwese Total segments 


Total segments 


Total segments 


Night only 
| Night only 
Night only 


| Total 





a eine Total segments 


; Night only | 
nl a | Total segments 


I cc cnmnmeae 
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Delta 
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Total (undupli- 
30 | gil zx 


25 | 25 1 |100 
| | } 
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Appenpix 2.—Segments of the top-ranking segments not receiving through-plane 
coach service by carrier in market 


{Segments ranked by passengers and limited to carriers carrying over 10 percent of passengers—March 1953, 
Airline Traffic Survey. Service shown for May 1954, Official Airline Guide] 


a | | 
| | | Other carriers serving segment 
| 


- omen * 


Carrier |Rank Segment 
| a eae Not offering 
| Offering coach | coach 


A merican--.-- 5 | New York-Hartford___- - 92 | miei Eastern. 

| New York-Albany moan 36 | Colonial. 
| New York-Providence- - - sc Eastern 
| Boston-Albany - - - i | | Trans-W orld. 
| Indianapolis-Chic: ago | Eastern. 
Dallas-Oklahoma City -- | Braniff. 
| Syracuse-New York ; | 2 | 
| Cincinnati-Chicago - - -- 
St. Louis-Chicago 
| New York-Rochester 
New York-Buffalo- - 
Toronto-New York ¢ Trans-Canada. 
New York-Cincinnati 58! Trans-W orld. 
| Washington-Chicago--_____-- 5 HG a", 
New York-Louisville 3 | Eastern- Do 


Dallas-Oklahoma City -_---- 181 | | Americs 





| Dallas-Houston 
| Dallas-San Antonio ‘ 
Chicago-Kansas City - - - 405 | Trans-World-- 
Dallas-Chicago 795 | American 
Capital . 3 Grand Rapids-Chicago 
| New York-Minneapolis '- | 1,020 | Northwest 
Colonial -_- { Albany-New York . 36 Do. 
Eastern. -.-- Hartford-New York d | 9% tae Do. 
| New York-Providence : | Do. 
| Chicago-Indianapolis 52 Do. 
7 | Chicago-Tampa ! | 2, | oe 
| New York-West Palm Beach 2 , 038 Nation: 
National. -_- New York-Norfolk | 
| New York-West Palm Beach '!__| 1, 0% ; | Eastern. 
Northeast - ..-- New York-Worcester | 7 ; 
Boston-New York. -_.-.--.-----] { American 


\ Easterr 
Trans-W orld - . | Boston-Albany } 
37 | Dayton-Chicago 
Pittsburgh-Philadelphia | 
New York-Columbus. - 479 
New York-Dayton | 549 | 
| New York-Cincinnati__- 585 ‘ 
New York-Louisville | 688 | Eastern- 
United _- 56 | San Francisco-Reno 192 | 
| Sacramento-Los Angeles - - oe 361 ae 
Los Angeles-Detroit ! | 1,970 | American. 


| 
Washington-San Francisco ' ---| 2, 515 ewe: ace 











Americ 


1 On line connecting service available. 
3 Coach service to be offered effective June 1, 1954, 


APPENDIX 3.—Coach and regular through plane flights offered on the first 100 
segments by carriers offering coach service over these segments 


[Segments ranked by passengers and limited to carriers carrying over 10 percent of passengers, March 1953, 
Airline Traffic Survey. Service shown for May 1954, Official Airline Guide] 


flights 


Rank Segment Mileage oe Coach 


American: 
‘ Boston-New York nasties ; 34 | 
Chicago-New York cease 18 | 
New York-Washington, D. Cc : | 46 | 
Los Angeles-New York 47! | 18 | 

Detroit-New York 25 

Chicago- Detroit... ; So-ainaaintaed hd 219 | 23 

Chicago-Los Angeles _. oe See 8 

ne en a ntauinivealoe ¢ 8 

Los Angeles-Phoenix 6 

Boston-Washington, D. C__... 7 

pistietckhsattata daha | Dallas-New York 21 
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APPENDIX 3.—Coach and regular through plane flights offered on the first 100 
segments by carriers offering oach service over these segments—Continued 


Rank Segment Mileage Regular 


Coach 


American—Continued 
73 


ar Boston-Chicago 
77..................| Chicago-Dallas_. eee 
eee ...| Los Angeles-W ashington, D.C 
81 ...----...| San Francisco-Washington, D. C.. 
89_.................| Dallas-Los Angeles... 

Detroit-Los Angeles...--.--- 


| 
\ 
Boston- Philadelphia 27 | 
9 | 
| 


Total 





Capital: 
8 


| Detroit-New York.. 

1 Cc Chicege- Detroit. ___ Sa Dataset 

| New York- Peet 2. = ee : 

lc leveland-New York 

| Cleveland-Detroit 
Chicago-Cleveland 

| Chicago-W ashington, D.C 
Norfolk-Washington, D. C_. 

| Pittsburgh-Washington, D. C 
Detroit-Washington, D. C_.-_- 

...| Chicago-Pittsburgh 

| Detroit-Pittsburgh_. 

Detroit-Milwaukee 
..| Milwaukee-New York- - - 
| Cleveland-Washington, D.C 


Delta: 
6 _......| Chicago-Miami 
24 . Chicago-St. Louis 
es ee Chicago-Cincinnati 
ergkan are . Atlanta-Miami__. 
st a Atlanta-Birmingham.... 





We osiecane 


Eastern: 
Miami-New York-.. 
Boston-New York....-. = 
New York-Washington, D. C.___- 
Chicago-Miami i 
Detroi#t-Miami : 
Cleveland-Detroit__._- 
Cleveland-Miami : 
Miami-Washington, D. C_. 
New York-Tampa 
Miami-Tampa 
Atlanta-New York____- 
Boston-Washington, D. 
Houston-New York ; 
New Orleans-New York 
Houston-New Orleans... 
Philadelphia-Miami..........-...--- 
Boston-Philadelphia_ -._--- 
Jackson ville-Miami 
Jacksonville-New York....- 
Chicago-Louisville - - 
Boston-Miami sous 
A tlanta-Miami_______- 
Miami-Pittsburgh 
Louisville-New York... 
Houston-San Antonio 
Detroit-Tampa_ 
Atlanta-Birminghé 1m... 


Total... .. 


Miami-New York... praichetcataiee Sg 1,100 
Miami-Washington, D. Gis 35 922 
New York-Tampa- - -. . 1,172 | 
Miami-Tampa___- eoeaaeis | 204 

| Philadelphia-Miami_-_.......--_- | 1,017 

| Jacksonville-Miami . ‘ 
Jacksonville-New York..... Saisie cam agneenel 4 


DO ivticntasntaateachsbandssiakulanaetes 
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APPENDIX 3.—Coach and regular through plane flights offered on the first 100 
segments by carriers offering oach service over these segments—Continued 


} } 
Rank Segment | Mileage | eer | Coach 
| | _ 





| Detroit-New York chmaaadee 2 | 511 | 
Portland-Seattle , - : 138 

| Chicago-Minneapolis__-- . 350 
Pittsburgh- Washington, D. C_______- 186 | 

| Detroit-Washington, D. C 15 | 
Detroit-Pittsburgh_- Satan nease ; 229 
Detroit-Milwaukee.._- = | 228 

| New York-Seattle____- 2, 620 

| Minneapolis-New York : , 020 

| Milwaukee-New York : . 739 | 

| Cleveland-Washington, D. C ‘ 310 
Seattle-Spokane-._.- . : 224 


Total 


| Chicago-New York-_..- 
Los Angeles-New York_..-. 
New York-Pittsburgh__- 

| New York-San Francisco-_..- 
Chicago-Los Angeles _- 
Chicago-San Francisco _- 

| New York-St. Louis 

| Los Angeles- Phoenix 
Chicago- Philadelphia 
Chicago-Kansas City___. 
Chicago-Pittsburgt 
Kansas City-St. Louis 

| Los Angeles-Washington, D. C 
San Francisco-Washington, D. C___- 

| Kansas City-New York- d 


Total 


Los Angeles-San Francisco -- 
Chicago-New York__.. 
Los Angeles-New York 
Cleveland-New York 
New York-San Francisco 
Chicago-Los Angeles 
San Francisco-Seattle 
Los Angeles-San Diego 
Chieago-Cleveland 
Chicago-Washington, D. C 
Portland-Seattle 
Chicago-San Francisco 
Los Angeles- Seattle 
Portland-San Francisco 
Chicago-Philadelphia 
New York-Seattle i 
Detroit-Philadelphia 
soston-C hicago 
Los Angeles-Washington, D. C 
Los Angeles-Portland 

| San Diego-San Francisco -- 


Total 


Los Angeles-San Francisco _- 
San Francisco-Seattle 

Los Angeles-San Diego 

Las Vegas-Los Angeles 
Portland-Seattle 

Los Angeles-Seattle 
Portland-San Francisco -- 
Los Angeles-Portland 

San Diego-San Francisco... 


Total. 
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APPENDIx 4.—Coach and regular through-plane flights offered on the first 100 
segments by market receiving coach service 


[Segments ranked by passengers and limited to carriers carrying over 10 percent of passengers, March 1953, 
Airline Traffic Survey. Service shown for May 1954—Official Airline Guide] 


| . ab ced pe anes = 
Number of flights 
Rank Segment and carrier a 


| Regular 





Miami-New York: 
Eastern 
National 


Total 


Boston-New York: 
American_. 
Eastern 
Northeast 


Total_. 


| Los Angeles-San Francisco: 
| United 
Western 


Total 


Chicago-New York: 
American... -.-. 
ee 
United 


New York-Washington: 
American ‘ 
Eastern 


Total. - 


Chicago-M iami: 
Delta 
Eastern 


Los Angeles-New York: 
American_. nen 
ae ence 
United 


Total 
| Detroit-New York: 
American... 
Capital. 
Northwest 
Total_.-. 
| Chicago-Detroit: 
American 
Capital 


Total 


| New York-Pittsburgh: 
| Capital _- . 
PWN & Uiliinacrrwceeucareret a dane ibe co cieeemn oom crnmiee Ome aeaneaemeeanameeeiaee 


GE - is caenas 
Montreal-New York: 
Colonial 
Trans-Canada 


Total 





Cleveland-New York: 
Capital 
United 
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ApprENDIx 4.—Coach and regular through-plane flights offered on the first 100 
segments by market receiving coach service—Continued 


ian” aa ae = % ’ 
Number of flights 
Rank Segment and carrier 


Coach 


14 | Detroit-Miami, Eastern. 


| New York-San Francisco: 
ifn ee : 
United 


Total_. 


| Chieago-Los Angeles: 
American... 
es We + Me 
United 


Total_- 


San Francisco-Seattle: 
United 
Westorn 


Toval 


Los Angeles-San Diego: 
American_- 
United 
Western 


Total 


Cleveland-Detroit: 
Capital - 
Eastern 


Total_... 


Chicago-Cleveland: 
Capital. 
Unitea 


Total 


Chicago-W ashington: 
American 
Capital_ 

United 


Total 


Chicago-St. Louis: 
American... 
Delta 


Total : ; 
Cleveland-Miami, Eastern 
Las Vegas-Los Angeles, Western 


Portland-Seattle: 
United___. 
Western 
Northwest _- 


Total_...- 
Chicago-Minneapolis, Northwest 
Chicago-San Francisco 


TWA 
United 


Total... 
Miami-Washington: 
Eastern 
National 


Total 
New York-St. Louis, TWA 
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ApPpEeNnpDIx 4.—Coach and regular through-plane flights offered on the first 100 
segments by market receiving coach service—Continued 


Number of flights 
Segment and carrier SS 


Regular | Coach 


Los Angeles-P hoenix: 
American 
x Wihkas x 


Total... 

New York-Tampa: 
Eastern 
National 

Total. 

Miami-Tampa: 
Eastern 
National 

Total 

Los Angeles-Seattle: 
United ___- 
Western _. 

Total 
Atlanta-New York, Eastern - 
Portland-San Francisco: 

United _- 
Western --- 


Total _-. : 
Norfolk-Washington, Capital-_---- 


Pittsburgh- Washington: 
Capital _- 
Northwest- 

Total 

Detroit- Washington 
Capital_- 
Northwest. 

Total -_- 

Chicago-Philadelphia: 
TWA 
United _--.. 

Total. 

‘hicago-Cincinnati 
American 
Delta 

Total-_. 

Chicago-Kansas City: 
Braniff-- -- 
TWA. 

Total. 

Boston- Washington 
American --. 
Eastern.. 


SN ee eed aceunesnanaaanaeee 


Chicago-Pittsburgh: 
Capital._....-. 


| DallassNew York, American 
Kansas City-St. Louis, TWA- 

| Houston-New York, Eastern 
New Orleans-New York, Eastern------- ; 
Houston-New Orleans, Eastern 
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AppeNnpIx 4.—Coach and regular through-plane flights offered on the first 100 
segments by market receiving coach service—Continued 


Number of flights 
Segment and carrier — 
Regular Coach 


Detroit-Pittsburgh: 
Capital 
Northwest 


Total_- 
Detroit-Milwaukee: 
Capital 
Northwest 
Total_- 
New York-Seattle: 
Northwest 
United 
Total 
Minneapolis-New York: 
Capital 
Northwest 
Total 
Detroit-Philadelphia, United 
Philadelphia-Miami: 
Eastern 
National 
Total 
Milwaukee-New York: 
Capital 
Northwest 
Total 
Boston- Philadelphia: 
(American 
Eastern 
Tot i] 
Jacksonville-Miami: 
Eastern 
National 
Total 
Jacksonville-New York: 
Eastern 
National 
Total 
Boston-C hicago: 
American 
United 
Total_-_ 
Chicago- Dallas: 
American 
Braniff 
rier 
Los Angeles- Washington: 
American 
7, wi a. 
United 


Total___- 


Chicago-Louisville, Eastern 
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APpPENDIx 4.—Coach and regular through-plane flights offered on the first 
segments by market receiving coach service—Continued 


Number of flights 
Segment and carrier ae 
Regular | 


American - . | 0 
7. Ws | 0 | 
United : | 4 


| | 

San Francisco- Washington: 
| 

| 


Total 
Boston-Miami, Eastern 
A tlanta-Miami: 

Delta 
Eastern 

Total 
Miami-Pittsburgh, Eastern_- 
Los Angeles-Portland: 

United 
Western 

Total__ 

Cleveland-Washington: 
C pit il 
Northwest 

Tot al 
Dallas-Los Angeles, American 
Louisville-New York: 

4 merican 
Fastern 
00. 

Total_. 

Houston-San Antonio, Eastern 

Kansas City-New York, T. W. A..---- 

Detroit-Los Angeles: 
American __ 

United 

Total_- 

San Diego-San Francisco: 
United ‘ 
Western... 

Tot] 7 
Detroit-Tampa, Eastern 
Seattle-Spokane, Northwest 
Atlanta-Birmingham: 

Delta 
Eastern 


Total 
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The CHarrMAN. Senator Schoeppel. 

Senator ScHorpreL, Senator O’Mahoney, I was present at the time 
you made your presentation and the day you were unfortunate in 
breaking your glasses. So, I was privileged to hear what you had to 
say. 

‘Mr. O’Manoney. Thank you very much. I think I must have been 
thinking ef a previous hearing in which another witness was present 
and your questions were submitted by Senator Payne. I should have 
remembered that, Senator. 

Senator Scuorrre.. Of course, I am just one member of this com- 
mitee, and we have before us much testimony and some exhibits, and 
I will be very frank with you, Senator, I am confused about some 
of it. 

I took your statement the other day before this committee as rather 
critical of the CAB and about some matters, which is absolutely your 
right and your privilege. I think it should be before this committee 
when we consider this overall important matter embodied in this bill 
and our determination which we must make upon the legislation, 
based, of course, upon our judgment factors with respect to all of this 
testimony. 

Some of these exhibits that have been before us here, and are now 
a part of the record, and I refer specifically, of course, to the North 
American combination—it is a maze of corporate and intercorporate 
relationships there. Maybe I don’t properly mention the legal char- 
acteristics of all of them, as they tie in, but I understood you testified 
vou were a director of this company; is that correct? 

Mr. O’Manoney. That is right. 

Senator ScuorrreL. And I understand Mr. Maclay is also a direc- 
tor and is counsel for the organization. 

Mr. Mactiay. Yes. 

Senator Scnorrret. Now, Senator O’Mahoney, do you represent 
the North American Airlines Agency Corp. ? 

Mr. O’Manoney. I represent this group. 

Now, may I say, Senator, I assumed this connection about the 
middle of 1953. The case, the court case, in which this chart to which 
you refer was used was tried before I became affiliated with the group. 
It is still in court, though it was presented here as though the question 
were not in court, 

Mr. Maclay has full information with respect to it. He has got 
the chart here before him, and I would respectfully request that he 
answer your questions about this group. 

Senator Scuorrre.. I would like to know whether the North Amer- 
ican Airlines Agency Corp., the North American Aircoach Systems, 
Inc., the now defunct North American Airlines, Inc., of California, 
and the Twentieth Century Airlines, Inc., doing business as the North 
American Airlines or North American Airlines, Inc., of North Caro- 
lina, are a part of this combination or were—— 

Mr. Mactay. Senator, actually, the corporate interrelationships 
and the corporate setup here is quite simple. Let me explain it to 
you. 

_The aircraft are owned by 4 individuals, 2 partnerships. Those 
aircraft are leased to five operating carriers. The five operating car- 
riers operate the aircraft. 
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Then there is one company, North American Aircoach Systems, 
Inc., which has all of the relations with the public. It sells tickets 
and takes care of the public relations. 

There is another company, Republic Air Coach, which handles al] 
of the fiscal and accounting work for all of the companies. 

That, in brief, is the corporate setup. 

Now, this picture that has been drawn by the Air Transport As- 
sociation really is childish, just plain childish. All of these lines and 
things—this is the sort of thing you would see in a psychiatrist’s 
office. It is perfectly ridiculous. 

Senator ScuorpreL. It is introduced as evidence. That is why I am 
asking about it. 

Mr. Mactay. It may be evidence, Senator, and while it is inaccu- 
rate—it is not accurate today—essentially most of it is accurate. I am 
not saying it 1s inaccurate. 

Senator Scuorrren. Wait a minute, now. 

Mr. Mactay. But it gives an entirely misleading picture. 

Senator Scnorrret. Wait a minute. You say it is not accurate? 

Mr. Mactay. No; I didn’t say it is not accurate. I said, in part, 
it is not accurate. For instance, he has here Reichgott, Donald and 
Anne, which has nothing to do with the setup at all any more. At 
one time they had some interest in that. 

Other than that, it is essentially accurate; but it is amazing what 
a complicated picture you can make by drawing all these lines on a 
piece of paper. 

Senator Scnorpret. That is right. 

Now, I have done a little checking in this thing, because the mass 
of interrelationships here rather intrigued me but I am not going into 
that. That is in the wisdom and judgment of those folks who are in 
this. I am thinking of it in terms of being before us and offered as an 
exhibit and the background of it. 

Mr. Mactay. Yes. 

Senator Scnorpret. I understand this was based upon a finding of 
a court of competent jurisdiction. That may not be correct, but I 
would like to ask you this, Mr. Maclay, if this is not accurate, if you 
could furnish this committee with a breakdown of the organization 
as it exists, showing where this is at variance. It certainly would be 
helpful to me and I am sure to the other members of this committee. 

Mr. Macray. Senator, I can furnish such an exhibit, but I have not 
said this is inaccurate, except in a relatively minor particular, I am 
not saying it is inaccurate. It is essentially accurate. 

Senator Scruorrret. Then we agree on that. All right. 7. 

Mr. Mactay. Except it gives a completely misleading picture. This 
is designed to give the picture there are illegal and improper rela- 
tionships between various corporations. There are none such, and 
there are very good reasons for every one of the corporate relation- 
ships and corporations that exist here, and that justification will be 
found in the Board’s regulations which have been changed, very 
materially, from time to time since 1947. 

Now, at one time it was not illegal and there was no regulation 
which prohibited several carriers from having agreements with one 
ticket agency to operate in such a way that the ticket agency could 
represent to the public service any day of the week between any desig- 
nated points. However, when service began to develop satisfactorily 
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because of the demand of the American public for this type of coach 
service, the Board stepped in and changed the regulations, which 
was changing the rules in the middle of the game. 

Now, the v validity of these regulations has never been tested in an 
adjudicatory hearing. That adjudicatory hearing is being presently 
taken care of by the Civil Aeronautics Board in the case in which all 
these respondents are defendants. 

The reason we got the right to have an adjudicatory hearing, which 
had been denied for several years to the carriers and to all non- 
scheduled carriers, was the fact I took the case to court and in court, 
in order to get my case tossed out of court, the Board’s bureau coun- 
sel had to take the position that if we will go back to the Board, they 
will now give us a hearing on the validity -of the regulations, which 
is something we have been trying to get from the Civil Aeronautics 
Board since 1948. We are finally getting it. 

These rules and regulations are the reason for this corporate setup. 

The corporate setup has no ill effect upon the public, none whatso- 
ever. There has never been any serious complaint of any kind 
against North American by a member of the public. Whatever com- 
plaintes there are have come from competitors. 

We have performed a service with this corporate setup which I 
may say is a more expensive way to operate than if we could operate 
properly with one or two corporations. We have performed an ex- 
cellent service, and there have been no complaints. 

I will bring you a different chart, if you would like to have me do 
it, giv ing you ‘the corporate setup. 

Senator Scnorpren. I was asking that of you because I thought 
you were critical of the chart and, frankly, I am confused about the 
chart. That is the reason I was wondering about all this, and I am 
sure you had some justification for it; and believe me when I tell you 
I am not questioning that. That is the wisdom of your judgment 
and the officials of your company. It is up to them as to how they 
want to operate, but it has been thrown in here as an exhibit. 

Mr. Mactay. Yes. 

Senator Scnorrren. And if it is wrong, I want to know where it 
is wrong. 

Mr. Mactay. May I step to one other part of the exhibit? 

Senator Scnorrren. Yes. 

Mr. O’Manoney. Before you do, may I make this remark: That 
this has been aera as proof that a combine exists. One sees 
references to the North American combine. 

The purpose of that phrase is to create the inference that it is an 
illegal combine in restraint of trade. 

Now, as a matter of fact, it is not a combine of that kind at all. It 
is a setup which was made necessary by rules and regulations which, 
under the Administrative Act, had never been tested and an adjudi- 
catory hearing had never been held. 

As American citizens, every person who is affected by a rule or 
regulation issued by any board is entitled to an adjudicatory hearing 
before any action is taken against him. 

Mr. Mactay. Senator, I would like to point out the fact that, 
which possibly you don’t know, here is a brochure that has been pre- 

pared by the trade association of the certificated air carriers of the 
U nited States. There are a great many carriers in the group. They 
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have 1,100 airplanes. It is the largest group of air carriers in th: 
world, and the richest. They have spent I don’t know how many 
thousand dollars in various ways, of which a good portion is spent 
in the several color-tone jobs with overlays. 

Why? To put out of business a carrier that has what? Six air 
planes. 

We have just six airplanes. 

Now, there must be some reason other than our corporate relatior 
ships which is designed here like a cartoonist would do it—there must 
be some sounder reason than that—why they are spending all thei: 
money. There must be something very basic in this case, and there is. 
There is something very basic. 

The question is ‘whether there shall be : any entry into air transporta 
tion on the richest routes of the world or whether there shall not. 

There have been turned over to 16 carriers in 1938 the right to ex 
ploit the air over the United States, probably the country’s greatest 
resource. 

It would be very little different if there had been 16 oil wells in this 
country at a certain date and an act had been passed saying that from 
this time forward no one but those who own oil wells shall exploit any 
further oil and all expansion in oil had been granted through an act 
to these people who had the original 16 oil wells. 

We disagree with that philosophy, and we feel there should be new 
entrants in the business. 

Now, I would like to point out we estimate, and these exhibits are in 
the pending Denver Service case, there will be an increase in air trans 
portation between now and 1960 ‘of a hundred percent. Air transpor- 
tation in this country will increase probably 100 percent, and that is 
based on a gross national product, and it is very, very conservative. 

We feel new carriers should participate in this increase, especially in 
view of the fact that the carriers that are in existence cannot reduce 
their costs; they cannot have lower fares if they get any bigger. They 
have reached a size today where they cannot give cheaper service. So, 
there is no reason to keep a new entrant out. There is no reason for it. 
It cannot hurt the industry. 

Now, with respect to this exhibit, I would like to point out—and 
this is the exhibit ATA put in 

Mr. O’Manoney. Stand up so they can see it. 

Mr. Mactay. This exhibit, you recall, is the one with bar charts, in 
which the exhibit sets forth the proportion of the business of the cer 
tificated carriers, which is in segments of under 200 miles and the por- 
tion of our business which is in that segment. Similarly, they split it 
up in 200 to 500 miles, 500 to 1,500 and over 1,500. 

Now, they point out our average length of haul is 1,561 miles; theirs 
is 511 miles, and they take a position ours is, therefore, a much more 
profitable business. 

They have shown the seat-mile costs for their carriers and for us. 

Now, of course, it has been said we are operating the most — 
able routes, that we make a lot of money, that we don’t want to be cer- 
tificated. 

This chart, however, shows, according to their figures that our costs 
per seat-mile are 4.6 cents; that is, each seat that we carry 1 mile costs 
us 4.6 cents on the portion of our business which is between 500 and 
1,500 miles. 
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This is one-half of our business, according to this chart. The other 
ialf of our business is over 1,500 miles, and the cost there is 3 cents. 

Now, for your information, our actual yield per seat mile that we 
carry is around 3 cents. According to this chart, we lose 1.6 cents on 
half of our total business, and I believe that loss that we would have 
under this chart would be—I don’t know—several million dollars per 
year. 
’ This chart is completely inaccurate—completely inaccurate. I don’t 
know where they got their figures. There is no source given for the 
figures. I don’t know what it means, but this is the kind of thing that 
is disseminated about us, and it is just plain wrong. 

Senator ScHorpret. Can we start with the proposition—I am cer- 
tain Senator O’Mahoney can, and I agree—we started with the act of 
1938 ? 

That was an act to regulate and provided the groundwork legally 
and statutorily for the regulation of the industry. 

Mr. O’Manoney. It was an act strictly to stimulate the growth of 
air transportation. 

Senator ScHorpre.. Yes. 

Mr. O’Manoney. And to give the support of the Government, the 
fiscal support of the Government, in order to establish this industry. 

It was recognized that many parts of the country could not get 
service unless the Government gave its aid. 

Senator ScHorrret. But it is regulatory in character, isn’t it? 

Mr. O’Manoney. Oh, certainly; it is regulatory. 

Senator ScHorrret. And we do start with the same premise—we 
agree—in regulation ? 

Mr. O’Manoney. That is right. 

Mr. Mactay. That is right. 

Senator Scnorrre,t. And your company subscribes to that ? 

Mr. Mactuay. Yes. 

Mr. O’Manoney. Absolutely. 

Senator Scnorrret. Now, there has to be an orderly and regulatory 
approach to these things—I don’t care whether it is in the radio field, 
whether it is in the transportation field, on motor carriers, on the rail- 
roads—and now in the air, we must start with a proposition that we 
have to have some rules and regulations. 

Mr. Mactay. Certainly. 

Senator ScHorrreL. For instance, you would agree, and I am sure 
I would agree, here in the city of Washington that between the hours 
of, let’s say, 6 o’clock and 9: 30 o’clock in the morning it would be fine if 
I could put bus service in here and then from 4 o’clock in the afternoon 
until 7 o’clock for those peak loads. That would be great, wouldn’t it ? 

Mr. Mactay. Yes. 

Senator ScHorrret. But we couldn’t expect somebody to do that 
under proper regulation, could we, where they had regular carriers 
in the business, franchises issued through regulatory bodies, and where 
they had a responsibility to the public? 

Mr. Macray. Yes. 

Senator ScHorrre.. Because they operate all around the clock, so 
to speak. 

Now, it would be grossly unfair for some regulatory body to just 
let somebody move into those peak areas, would it not ? 

Mr. Macray. Yes, Senator. 
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Senator Scnorrret. Would you agree with me on that? 

Mr. Macray. We agree a hundred percent. 

Senator ScHorrret. Then we start with that premise. 

Now, what I am trying to get at is this: You ask us to change the 
law, or ‘tear it up, and some folks come in and say, “Well, let’s ; change 
it so it will fit us into here, or into there,” but it seems to ‘me those are 
the choices we have to make. We have to either go to the regulatery 
groups or to the orderly procedure, and I say to you sincerely every 
body has got a right to come in and make his showing and have his 
day, or several days, to determine what his rights or privileges are 
I thoroughly agree with Senator O’Mahoney on that score. We should 
have that opportunity. 

Do you believe the laws designed for an entire industry should be 
applied uniformly ? 

Mr. Mactray. Yes. 

Senator Scnorrret. All right, Now, then 

Mr. Mactay. And on that point— 

Are you going ahead with a question, Senator? Excuse me. 

Senator Scuorrret. Go ahead. 

Mr. Mactay. On that point about the laws being applied uniformly, 
I would like to point out we do not take the position, and I do not 
want anyone to think, that we feel the Civil Aeronautics Board has 
applied any law not uniformly with any intention so to do. 

However, I do feel that because of the regulatory setup and the way 
it inevitably works that the Board finds itself in a position frequent] 
where, in thinking it is carrying out the intent of Congress, it makes 
decisions which are not actually applying the law uniformly. 

One case to which I would like to refer is the Transcontinental 
Coach Type Service case. That is a case in which four noncertificated 
carriers sought authority from the Board to engage in coach service 
transc ontinentally over various routes. 

Now, the Board in any case in which any carrier is seeking authority 
to get a certificate has to decide whether or not the carrier makes an 
adequate showing on public need, which is under the words “public 
convenience and necessity.” 

In any case in which a certificated carrier applies for extension of 
its route, the Board determines the need for the service by looking at 
the number of passengers generally which would travel between those 
points and they decide that if there are enough passengers available 
between those points they will then grant an extension to this certifi- 

cated carrier to operate that route, possibly in competition with an 
existing carrier that already has it. 

Now, in the Transcontinental Coach Type Service case, in which 
these four applicants applied, they had no certificate. So, they were 
asking for wholly new rates. 

The Board in that case came up with a doctrine which was different 
than any they had ever applied in any case before involving any cer- 
tificated carrier, or anybody else. The doctrine they came up with, 
very briefly was this: If there is an existing carrier and it can, by ex- 
panding its service, and it can, by changing its service, furnish the 
service that a new applicant would furnish, then we will deny it, re- 
gardless of the number of people who are available between those 
points. 

Mr. O’Manoney. You mean you would deny the new applicant ? 

a Mactay. The new applicant. They would deny the new ap- 
plicant. 
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Now, in this case the evidence showed clearly between four and five 
hundred thousand people during the previous year would not have 
traveled if it had not been for the non-certificated carriers, that is, 
they would not have traveled if there had just been the certificated 
carriers. 

That is probably 20 times as many people as were ever shown in 
any other case where certificate extensions were granted to certificated 
carriers; but all four people were denied here, not because they didn’t 
show need for the service, because they did, they showed a terrific need, 
greater than had ever been shown in any case before the Civil Aero- 
nautics Board based on the number of people—they denied it by simply 
saying, “No matter what you show in the way of need for service, we 
will not grant it to a new carrier.” 

Now, I would say that is a perfect example of the law not being ap- 
plied uniformly as between applicants. 

However, I would like to point out, as I introduced this statement, 
that I am not criticizing the Board with the idea they do anything like 
that intentionally, or that they apply it differently. The reason they 
do that, I think, is principally because of the subsidy which has existed 
under the Civil Aeronautics Act. 

I believe the Board has always felt that a certain amount of business 
is available and that subsidy has to be used to support the existing 
carriers. “If we put in any new carriers, that will take a certain 
amount of the business. If it takes a certain amount of the business, 
we will have to pay more subsidy. Therefore, where it is a new appli- 
cant, we will deny it.” 

I think that is the thinking that goes on. 

That thinking actually is very faulty. It is economically faulty, 
which is a fairly long story, too, but that I think has dictated deci- 
sions of the Board which has resulted in the law not being uniformly 
applied. 

Senator Scnorrret. Can you call it fair if a few nonscheduled lines 
elect: to violate the laws, the rules, and regulations with reference to 
daily scheduled flights between the biggest cities with no public-service 
obligation to serve the smaller cities? 

Mr. Mactay. Senator, I think 

Senator ScuorrreL. Now, when the rest of the industry is strin 
gently regulated—— 

Mr. Macray. First of all—— 

Senator Scnorrret. Now, I would like to have a cleancut answer 
to that. 

Mr. Mactay. All right. Let’s take American Airlines. Ameri- 
can Airlines is the largest carrier in the United States. American 
Airlines serves, I believe, 64 points. There are 12 points that Ameri 
can Airlines serves where they operate 2 flights or less a day. 

_ Now, if you operate more than 2 flights a day to a point it probably 
1s not particularly unprofitable, because 2 flights a day to a point is 
considered minimum adequate service. 

Two flights a day is generally considered—at least in all the feeder 
cases it has been considered—as minimum adequate service, and that 
is all a carrier is required to give to points if the points are loss points. 

Senator Scnorprri. Let me go further. I want to go further into 
the crux of this question, because it concerns me. 

Mr. Macray. Certainly. 
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Senator Scuorrret. We have got regulations. We have got de- 
terminations by the Board, a board that is operating under the laws 
which the Congress passed. They may not be perfect. They may 
need change. They may need alteration, but we should go through 
the orderly procedure to modify those laws, change them or bring 
them up to date. 

Is there any justification for violations of those rules and regula- 
tions on the part of carriers moving in when there are certificated 
carriers already in the field? Do you believe they should be per- 
mitted to go that far? 

Mr. Macray. Is the question do I think people should be permitted 
to violate regulations? 

Senator Scuorrret. Right. 

Mr. Macray. No. 

Senator Scuorrren. Now, that brings me to something else here. 
I presume 

Mr. Mactay. Now, there are many other considerations in that 
question, Senator. Would you like to have me go into them, because 
I can. 

Senator Scnorrren. No, because I want to cover one other point to 
make myself clear. 

Mr. Mactray. All right. 

Senator ScHorrre,. I presume—let’s say American Airlines, 
TWA, Delta and the rest of them—and we have got a maze of this 
stuff here that I will assure you that I am going to try, within some 
time limitation, to get in most of it and try to get a clear picture in 
order to discharge my responsibility—those regular carriers could 
move right in if the CAB permitted them, and they could take these 
long hauls and they could completely drive any competitor out; but 
the strict compliance of the law with reference to them protects these 
other groups from moving in on these long hauls and taking this 
particular type of traffic. 

Isn’t that a fair statement ? 

Mr. Mactay. I don’t believe so, Senator, because certainly no one 
better than the large certificated airlines could give adequate service 
on the long-haul routes. As you said yourself, those are the most 
profitable routes. 

Senator Scuorprri. That is right. 

Mr. Macray. Now, what in the world is the explanation why 2 
little carrier, like North American, can operate on any routes in the 
greatest air transportation system in the world and can come in and 
develop a whole industry, which is what we have done? 

We have filled an economic void. The public was not being served 
the way they wanted to be served, or we wouldn’t be in business. 

Fifty percent of our business is repeat. Our customers like our 
service. 

Now, is the public to be considered. or are we solely to consider the 
profits of American Airlines and the other carriers? 

I think the public is what is to be considered, and in 1 or 2 of 
the dissenting opinions of the Board the interest of the public has been 
snecifically mentioned; but in the doctrine of the Board—here is the 
doctrine of the Board: “We must protect an existing industry.” 

Why? Because the Government pays for it, and we cannot pay more. 
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The Board has a dual responsibility. It is responsible for the route 
system to the extent that it has ¢ reated it, and it is also responsible for 
Government subsidy and what has to be paid to these carriers. 

That puts the Board in an extremely difficult position. They fee! 
they cannot take the chance of giving a new carrier anything because 

if they do the subsidy might go up. Therefore, they don’t give it. 
Therefore, you don’t get the needle of new entries in airt ransportation. 

Senator Scuorrre.. Yes, but the recognized carriers, all types and 
kinds—I want to use that word advised ly~could very well, probably 
profitably, move into those long hauls if they disregarded the rules 
and regulations of the CAB, and they probably, with their equipment 
and their experience, could absolutely cut you to ribbons on your long 
hauls, if they were permitted to do that. 

Mr. Mactay. Senator, they are. 

Senator Scuoerre.. Is that a fair statement ? 

Mr. Mactay. They are permitted to do it, Senator. 

Senator ScnHorrret. Wait a minute. 

Mr. Mactay. They can do it today. 

Senator Scuorrren. But they do have to meet all these other re 
quirements under their certification to serve these shorter hauls, which 
are a lot of times at severe losses. 

Mr. Macutay. Senator, there have been no figures submitted to show 
actual losses at these points. Only from 12 points out of American 

Airlines’ total of 64 could American Airlines show any loss. The tre 
mendous amount of business they do between their good points is more 
than adequate to support their loss routes. Look at their earnings 
11.8 percent. 

Senator Pastore. They have got to take the good with the bad. 

Mr. Mactay. Certainly. 

Senator Pasrorr. You will subscribe to that! 

Mr. Mactay. Yes, and I would like to say this: We are ready to sit 
down and negotiate today to take over Continental Airlines, and also 
Northeast. 

Senator ScHorprri. Continental Airlines operates out in my 
country. 

Mr. Mactay. I beg your pardon. 

Senator ScnorerreL. Continental operates out in my country. | 
know something about that. 

Mr. Mactay. I say today there should be no carrier on subsidy if 
this had been properly administered. 

Northeast, 1n one way or another, should be supported by these long 
routes. Soshould Continental. Soshould Colonial. 

We should have had no subsidy in this business for the past 3 or 4 
years at least. 

We will take on Northeast’s routes and Continental’s routes, and 
will operate at a profit, and we don’t want any subsidy. 

Senator Scnorprer. But you must say—and I believe you will agree 
with me—under the certifications and under the authorizations to act 
these airlines are required by the CAB to complete the service that 
is specified on these routes, the long haul, the short haul, the inter 
mediary hauls, with all the attendant responsibilities to maintain 
er schedules, which they cannot even change without going before 

he CAB and getting a regulation or order changed i in that respect. 
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Mr. Macray. Those carriers have a duty to serve all the points they 
are certificated to serve. 

Senator Scnorrret. That is right. 

Mr. Macriay. Also, those carriers asked for all the points they serve. 

Senator ScHoreprre.. That is correct. 

Mr. Macray. Also, the CAB never directed a single certificated 
carrier to give service to a single point it didn’t want to serve. 

Senator Scuorrret. But if those certificated carriers chose to only 
take out of a segment of their operations those on the long hauls they 
could have a much more profitable operation. 

Mr. Macray. Senator, we would prefer to have more points, many 
more, because as you build up an air transport system you don’t want 
to have just the most profitable routes; you w ant to have a certain 
number of loss points, and you build up profitable points from year 
Lo year. 

That is why the carriers have always been interested in having loss 
points, especially as long as they are supported by subsidy, because 
what today is a loss point is tomorrow a profitable point; and the 
more points you have and you can support, the better off you are. 

Senator Scnorpre.. Now, I can readily understand where some of 
these long-haul operations, with very, very few stops, are profitable 
operations. 

I will say frankly to you, sir, I didn’t do too much reading of the 
American Aviation Daily until I got into this affair here. So, I 
started to grope around for all the information I could find on these 
things. I assume it is reported correctly, but I picked up the May 24, 
195 4, article on “Hart Testimony on C ertificate Purchase Revealed,” 
appearing in the American Aviation Daily of that date, and there 
were some rather glaring statements in that; and, Mr. Chairman, by 
the way, I would ‘like to make this a part ‘of the record. It is on 
page 143 of the American Aviation Daily, and it goes down to the 
part of this exhibit which is labeled “Incorrect Procedure Cited in AA 
Accident.” I would like all the rest of that to go into the record, 
which throws some light upon the financial operations of some of 
these carriers who have these preferred hauls, so to speak, without 
the responsibility of these short hauls and regular schedules which 
they, the other airlines, must adhere to. 

The Cuatrman. Without objection, that will be made a part of 
the record. 

(The article referred to is as follows :) 


{From American Aviation of May 24, 1954] 
Hart TESTIMONY ON CERTIFICATE “PURCHASE” REVEALED 


A nonscheduled airline official’s philosophy on how to keep operating even 
though “shut down by CAB” was one of the main points of confidential testimony 
in the North American Enforcement case made public by CAB today. The 
official’s statements were taken from a 1951 California civil court proceeding 
involving R. R. Hart, one of the principals of the North American group. 

Inserted in the CAB record by Compliance Attorney Robert M. Johnson, the 
statements center around Hart’s explanation of a $9,520.34 check which he wrote 
on November 17, 1950, and which, at the time of the California court case, pur- 
portedly was for the purchase of “another airline certificate.” Here is how 
Hart is quoted by the record as explaining the situation to the California judge: 

“Consequently, we offer them (public) a regular service whereby we fly every 
night at a certain time between two points. We know without the shadow of 
a doubt that the CAB is going to revoke our operating certificate because it has 
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happened to us several times before. To maintain the airplanes and the insur- 
ance policies and the personnel required to run these companies we have to be 
protected with another certificate we can rely on when they shut us down.” 

Jupae. “Oh I see. If they shut down on one, you operate on another one?” 

Hart. “That is right.” 

Hart is then quoted as saying: “So this $9,000 check went to purchase another 
certificate which we will use when North American, which will probably be this 
week some time, it will probably be out of business.” He said the certificate “is 
purchased in blank right now. It is just endorsed and held by us in the safe. 
We will have to set up a dummy owner to operate it.” This drew a query from 
the judge and the following amplification by Hart: “That is right. If the 
Board saw me operating another one right on the heels of the one they have 
shut down, they won’t give use a certificate.” 


CROSS-EXAMINED BY MACLAY 


North American counsel Hardy K. Maclay, on cross-examination of Hart in 
the CAB case at which the above was entered in a March 1954 executive session, 
brought out that (1) the court case was a property settlement proceeding involv- 
ing Hart; (2) the bank account on which the controversial check was drawn 
was also in the names of other North American officials; and (3) a statement by 
Hart that the check wasn’t for the purchase of another airline certificate “as 
it turned out.” 

Also made public today were exhibits involving financial statements cf North 
American officials and a “projection” through 1958 which were submitted tu the 
Bank of America in connection with North American’s application for a $2.1 
million loan to buy DC-6 equipment. The projection reveals that if 1952 load 
factors prevail in 1955, estimated revenues would be over $16 million, as com- 
pared to $8.5 million in 1952. 

Further, the exhibits show that Hart listed assets of $80,550 in a November 
1. 1950 financial statement to the Bank of America. In a 1952 statement, he 
listed assets of $311,060.57, including $275,787.82 as “due from controlled or 
allied companies.” James Fischgrund listed assets of $193,355 in November 
1950 and $547,310.53 in August 1952, including $275,537.78 as “due from con- 


trolled or allied companies.” J.B. Lewin showed assets of $209,650 for November 
1950 and $422,060.52 for June 1952, including $275,787.82 “due from coutrolled 
or allied companies.” 


Mr. Macray. Senator, I would like to point this out, too. I think 
we should keep clear on the fact that there are two possible segments 
of air transportation that we might be talking about; one is non- 
scheduled air transportation service which has been performed by some 
160 nonscheduled carriers, and the other is the certificated operators 
operating as scheduled carriers. 

We have operated in the past as a nonscheduled operator because 
that was the only authority we could get. We have been interested for 
many years in become certificated. We believe in the Board’s regu- 
latory policies—not the policies as administered—but we do want to 
get a certificate. 

Now, everybody says, “You shouldn’t operate the way you do. You 
should get a certificate.” But everybody who says that knows that 
if we try to get a certificate the chances, based on past decisions, are a 
hundred to nothing. 

Now, we want a certificate; we want that very clear. We are after 
a certificate. We will spend a quarter of a million dollars—I made 
an estimate recently which indicates we will probably spend better 
than a half million dollars trying to get a certificate from the Civil 
Aeronautics Board, and we are spending it at that rate right now. 

Senator ScnorrPe.. That is certainly laudable, and I hope there will 
be no impediments in your pathway to making your showings and your 
application, and all that, and we should have a law that permits that 
you be treated impartially like other folks, given uniform treatment, 
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and I believe generally, as I have observed the operations of th 
Board, | believe they have pretty rigidly adhered to that. 

I know that certain folks have been critical about that; I have been 
critical about other parts of the Government, sometimes wrong an 
sometimes right, but to correct maladjustments and evils as we se 
them. 

Now, as I look at this chart—I had a man come into my office a fe 
weeks ago and he said to me—I am not going to reveal his name—and 
he said, “I have had some difficulty with one of these concerns that is 
before your committee up there.” He said, “I don’t know who in th 
Sam Hill to sue.” He said, “My lawyers tell me. I can’t for the life 
of me figure out without a terrific lot of expense who to sue, and | 
think I have got a legitimate case against one——” 

Mr. Macray. Was it one of our companies ? 

Senator ScHorPPEL. It was. 

Mr. Macray. All of our companies have a rider, so it does not mat- 
ter. Whether you sue any one of the individuals, any one of the cor 
porations, or the partnerships, the recovery is the same no matter who 
yousue. You couldn’t have better coverage. Wecarry more insurance 
than a lot of the certified carriers. 

Senator ScHorpre.. I was wondering as I looked at the chart- 

Mr. Macray. Furthermore, I would like to point out, our credit 
rating is A—1, just absolutely tops. 

Senator Scuorpre.. I will say that I was just discussing with the 
chairman here, the Senate, of course, opened this morning at 11 o'clock, 
and I do not want to—I have a number of questions here. Iam going 
to be honest with you, I have got fully a couple of hours of questions | 
would like to clear up for my own satisfaction and for the benefit of 
the record as to certain phases of some of the evidence that was sub- 
mitted before you, and to get clear in my own mind a little bit more 
detailed approach. . 

Mr. Macuay. I would appreciate it, I can’t tell you how much, 
you would give me the time to answer at length any questions any 
member of this committee has, because I can answer any question and 
convince—— 

Senator Scuorprret. And I was conferring with the Chairman here. 
Obviously we are going to run on by 

Mr. Mactay. You see, these questions are far more complex than is 
possible to indicate in the short time we have. The economic thinking 
of the Board is something this committee should know something 
about, and I think there should be a very lengthy explanation to this 
committee on the economic thinking that has dominated the Board 
since 1938. 

Senator Scuorrret. Do you have any objection if we can arrange 
for a satisfactory time to come back ? 

Mr. Mactay. I will come back any time, and would appreciate the 
opportunity. 

Senator Scnorrret. Then we can go into these matters. I don’t 
want to overburden—I know the other members have questions, and I 
apologize for taking their time. 

Senator Pastore. No; you certainly don’t need to apologize to me. 

Senator ScHOEPPEL. They have questions they would like to ask. 

The Cuarrman. We will have more time this following week, and 
the week after, for these hearings. We have now completed the atomic 
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energy bill which we have been working on for 3 months. Both Sen- 
ator Pastore and I have been working on that committee and it pretty 
well confined us. The hearing on Banking and Currency, of course, 
that is going on—— 

Senator ScHorrret. And we have got this TV——— 

The CHarrMan. Yes; that is coming up next week, but we will find 
a convenient date to Senator O”’ Mahoney and you and we will set it 
down and give you plenty of notice on the hearing. 

Mr. Mactay. Thank you. 

The CHarrman. Senator Schoeppel says he can’t complete his ques 
tioning before noon, and the tax bill is up and I would like to listen 
to the discussion. 

Senator Scuorrret. Yes; and I regret that you gentlemen have 
been—— 

Mr. O’Manoney. May I say this, Senator. I took a great deal of 

satisfaction out of your statement earlier this morning in which you 


said that you agreed with me that every applicant should have his full 
day in court. 


Senator Scnorpren. Right. 

Mr. O’Manonry. I took that to mean that you believed that where 
the public service and necessity requires new service, new service 
should be granted, and by way of certificate. 

Now, I want to quote to you just one sentence from one of the de- 
cisions of the Board which will indicate to you how difficult it is, how 
impossible it is, in fact, for a new applicant to get a certificate. 

We don’t want to be irregular; we don’t want to be nonscheduled. 
We don’t want to avoid any rule or regulation. We don’t want to es 
cape the burden and responsibility of serving the public on routes 
which should be served. As Mr. Maclay has said, we are ready to 
merge, in accordance with the recommendations of Mr. Murray, with 


losing lines, but these are the words taken from the CAB decision on 
the Souther n service case: 


What we have said in the foregoing is not to be interpreted as in any way 
prejudicing sound trunkline extensions that may be presented in the future. 


Nevertheless, the conclusion would seem to be inescapable that in the light of 
present facts and conditions— 


and I emphasize those words, “present facts and conditions”— 


the difficulty of reconciling any material route expansion with the statutory 
mandate looking toward the development of an economically sound air-trans- 
portation system would seem to present to the applicant a major, if not an 
insurmountable, task and that under such circumstances serious consideration 
should be given to interchange operations as an alternative measure for meeting 


the future air-service needs. 

Now, the present conditions of which they were speaking were the 
conditions requiring the payment of subsidy. Our operation has 
proven that a subsidy is not necessary. The grandfather lines claim 
that they do not get a subsidy now, although their mail rate is much 
greater than their freight rate. They charge the Government more 
than they charge the public for that, but the Board has said because 
of its feeling that it should keep down the subsidies that it will not 
grant new certificates, and our whole contention is that we have demon- 
strated that new certificates can be profitably granted for the service 
of the public, can be soundly operated, and will not cost the Govern. 
ment a penny in subsidies. 

The Cuarrman. I wish to 7 in the record at this time a letter from 
the Civil Aeronautics Board, Mr. Robert L. Griffith, Chief of the Office 

47965—54——68 
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of Compliance, in response to one of the questions asked by Senator 
Schoeppel. 


(Letter dated June 29, 1954, addressed to Hon. John W. Bricker. 


yeaa by Robert L. Griffith, Chief, Office of Compliance, is as 
follows :) 


JUNE 29, 1954 
« + + nt ave . 
Hon. Joun W. BRICKER, . 


Chairman, the United States Senate Committee on 
Interstate and Foreign Commerce, 
Washington 25, D.C. 

My Dear SENATOR BRICKER: Recently, in the hearings being held by your com- 
mittee on the McCarran bill (S. 2647) the Office of Compliance of the Civil 
Aeronautics Board was asked to provide the committee with certain informa- 
tion relative to its enforcement activities. Because much of the information 
requested concerns the so-called North American Airlines proceeding (Twentieth 
Century Air Lines, Inc., et al., Docket No. 6000) which has not yet been com 
pleted and, hence, has not yet been submitted to the Board for decision, I, as 
Chief of the Office of Compliance, am supplying the information directly to you 
The responses which follow consist of factual knowledge and opinions of the 
Office of Compliance and are not those of the Board. 

Your committee has asked us certain questions relating to a chart which 
shows the individual, partnership, and corporate structure of the so-called North 
American Airlines combine. We understand that this chart was submitted 
to the committee as part of the presentation of the Air Transport Association 
of America. Following the transmittal to us of these questions, we obtained a 
copy of the chart from the Air Transport Association, and the compliance at- 
torneys conducting the North American enforcement proceeding (Twentieth 
Century Air Lines, Inc., et al., Docket No. 6000) and the Chief of the Office of 
Compliance have carefully studied the chart. Based upon facts which have 
been learned by the compliance attorneys and the Office of Compliance, and 
upon facts which have been introduced in evidence in the Docket No. 6000 pro- 
ceeding, it may be stated that the chart is quite substantially accurate and 
correct. The word “substantially” is used in the preceding sentence only be- 
cause the chart is very complex and on it are certain lines denoting past inter- 
relationships which may very well be correct, but of which the compliance at- 
torneys have no certain present knowledge. For example, the interests of Donald 
D. Duffy and Donald and Anne Reichgott in the combine were terminated in 
1951. The interrelationships of the individuals, partnerships and corporations as 
of the present, however, is accurately portrayed. 

We have been asked why this complicated structure is used. It is the conten- 
tion and position of the compliance attorneys that this complex setup and inter 
relationship were conceived, and are being used for the purpose, in part at least, 
of evading and circumventing the provisions of the Civil Aeronautics Act of 1935, 
as amended, and of the economic regulations of the Board promulgated there 
under. It also may be that this complicated structure permits of various tux 
benefits to the principals and to the other various component parties in the setup, 
but the Office of Compliance has not focused its attention on this aspect of it. It 
is respectfully suggested that perhaps the committee may wish to direct an in- 
quiry to the Internal Revenue Service in this regard. 

We have been asked to explain the “combine” of carriers shown on the bottom 
line of the chart to which reference has been made, and how regularly sched- 
uled daily operations are thus made possible. The Board’s economic regulations 
prohibit a single large irregular carrier from making flights between the same 
points on the same day or days of successive weeks; from making two or more 
flights per week between the same points in successive weeks without a break 
therein: or from any other operations comprising a regular and consistent pat- 
tern. Thus, by pooling the permissible frequency and regularity of each of the 
five large irregular carriers presently utilized in the combine, North American is 
able to provide regular scheduled daily service without any single one of the 
carriers seeming to violate the law. It is significant that of the 5 carriers depicted 
on the bottom line of the chart, none of them own any aircraft; only 1 of them 
(20th Century) employs any flight personnel; and that all flights by all of them 
are with aircraft on which only the words “The North American” are painted on 
the fuselage. It is the contention of the compliance attorneys that several may 
not do in concert that which is prohibited to each. 
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We have likewise been asked to describe the complete record of the enforcement 
proceedings against North American, including the predecessor companies Viking 
Airlines, Standard Airlines, Inc., and Oxnard Skyfreight. Not only did it re- 
quire extensive hearings to revoke the letters of registration of the latter three 
companies, but the present North American proceeding alone has more than 3,600 
pages of testimony and approximately 400 exhibits, and the hearing is still in 
progress. Manifestly, in the time allowed, it is not possible to detail all of the 
pleadings, testimony and exhibits. 

The North American proceeding was instituted by the docketing of the petition 
for enforcement, accompanied by a complaint, on March 12, 1953. A copy of this 
complaint is attached hereto, marked “Exhibit A.” After innumerable delays, 
which will be discussed later, including injunction suits seeking to enjoin the 
proceeding which will also be referred to more fully herein, a public hearing was 
commenced in March of this year, and, as stated, sessions of that hearing are still 
being held. The following, while not complete, does summarize some of the 
salient facts of the North American operations as developed in the enforce 
ment proceeding. 

The operation of the North American combination is conducted by means of a 
partnership, Republic Aircoach System, which handles the bookkeeping and ac- 
counting functions, and North American Airlines Agency Corp., also known as 
North American Aircoach System, Inc., which, with the exception of Kai 
City, maintains all of the sales and ticket offices, and handles all of the adver- 
tising functions. Messrs. Weiss, Lewin, Fischgrund and Hart are the partners 
in Republic Air Coach System, and the stockholders in the Agency Corp. In addi- 
tion, their partnerships; 20th Century Aircraft Co., California Aircraft Co. and 
Standard Airmotive Co., are used as vehicles to hold title to the aircraft operated 
by the combine. The bottom line of the chart shows the holders of letters of regis- 
tration as large irregular carriers under the authority of which the combine pur 
ports to conduct its operations. These are Trans-National Airlines, Inc., Trans 
American Airways, Inc., 20th Century Air Lines, Inc., also known as North 
American Airlines, Inc., Hemisphere Air Transport and the Unit Export Co., Inc 

All flights, however, are operated simply as North American flights without 
reference to the names of the actual holders of the letters of registration 
Attached hereto, marked “Exhibit B,” is a brochure listing the various North 
American sales offices. This brochure also shows the North American flight sched 
ules in effect in 1953. 

Attached hereto, marked “Exhibit C,” are calendar analyses of the frequency 
and regularity of flights operated during 1953 in the names of Trans-National 
Airlines, Inc., Trans American Airways, Inc., 20th Century Air Lines, Ine., and 
Hemisphere Air Transport. The flights of Unit Export are not included since 
it was not acquired by the combine until after the institution of the enforcement 
proceeding. 

The purported holders of the letters of registration have no executive or opera- 
tional offices. The executive setup of the entire combine is located at Building 
No. 11, Lockheed Air Terminal, where the executive offices are occupied by Roscoe 
R. Hart, Jack B. Lewin, James Fischgrund and Stanley D. Weiss. 

The operations office is presided over by Harold D. Cope, supposedly a vice 
president of Trans American who is actually on the payroll of 20th Century. 
One of Cope’s duties is to schedule or assign aircraft for the operation of the 
various flights and, when necessary; aircraft for extra sections. He performs 
this function under the supervision of Jack B. Lewin. Crews are also assigned 
by Cope. 

Notwithstanding the seemingly complicated organization structure, the North 
American combine has only three payrolls. These are all prepared and main- 
tained by Republic Aircoach System, the partnership. One payroll is in the 
name of 20th Century Air Lines, Inc., and consists mostly of flight personnel. An- 
other payroll is in the name of Republic Aircoach System, the nartnership, and 
consists most of office personnel. The third payroll is in the name of North 
American Airlines Agency Corp., or North American Aircoach System, Inc., and 
is composed mainly of sales and reservations personnel. None of the other 
organizations shown on the chart of the North American combine have any 
employees. 

At the offices in Building No. 11, Lockheed Air Terminal, books of account 
are kept by the partnership, Republic Aircoach System, in the following names: 
Republic Aircoach System, North American Airlines Agency Corp. (North Amer- 
ican Aircoach System, Inc.), 20th Century Air Lines, Inc., 20th Century Aircraft 
Co., California Aircraft Co., Trans-National Air Lines, Inc., Trans American 
Airways, Inc., and Hemisphere Air Transport. 


Sas 
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At the end of the fiscal year, the books of 20th Century, Trans-National, ani 
Trans American are adjusted to show a 2 per cent profit. At the end of its 
fiscal year, the books of Hemisphere are adjusted so that income and expens, 
balance out to the penny. 

From 1951 to October 26, 1953, the total drawings of the partners in Republi: 
Aircoach System, 20th Century Aircraft Co. and California Aircraft Co. amounted 
to $2,411,141.94. 

None of the so-called officers of 20th Century Air Lines, Inc., with the excep- 
tion of its so-called president, Edward McAndrews, are on its payroll. Mr 
McAndrews has no desk or office space, and has at all times been a ticket agent 
devoting his full time to the North American ticket and check-in counter at 
Lockheed Air Terminal. The so-called secretary of 20th Century, Helen Peterson 
is on the payroll of Republic Aircoach System, the partnership, and acts as 
executive secretary for Weiss, Lewin, Fischgrund and Hart. Jerome Dreesen, 
who holds the title of treasurer of 20th Century, likewise is on the Republi 
Aircoach System payroll and is in charge of all accounting and bookkeepiny 
functions at Building No. 11, Lockheed Air Terminal. 

Harold Feldman, designated as president of Trans-National, is on the payruol! 
of North American Airlines Agency Corp. and is the regional sales manager 
devoting his full time to those duties at the North American office on South 
Olive Street in Los Angeles. Gordon McBride, the vice-president of Trans- 
National, acts as maintenance coordinator, and occupies a desk in the opera- 
tions office with Mr. Cope, and is on the payroll of 20th Century. James Nieu- 
kirk, designated as secretary-treasurer of Trans-National, is on the 20th Cen- 
tury payroll as a flight captain. Mr. Feldman’s wife is also listed as a vive 
president, but performs no duties and receives no compensation. 

Maury Swidler, reputed president of Trans American, devotes his full time to 
the operation of the North American Airlines Agency ticket office at 240 Powell 
Street, San Francisco, Calif. Harold Cope is designated as vice president of 
Trans American and, as stated before, acts as director of operations and is ou 
the 20th Century payroll. Susan Nash, who holds the title of secretary-treas 
urer of Trans American, is on the Republic Aircoach System payroll and works 
as a bookkeeper in the accounting department in building No. 11 at Lockheed 
Air Terminal. 

Hemisphere Air Transport is a trade name assumed by Jacob Freed Adelman. 
At various times he has given powers of attorney to individuals who are iu 
the employ of, or form a part of, the combine. Mr. Adelman is an attorney; 
with offices in New York City. 

Prior to the inception of the North American combine, Messrs. Weiss and 
Fischgrund had been president and vice president, respectively, of Standard 
Airlines, Inc., a large irregular carrier whose letter of registration was revoked 
on June 20, 1949, for knowing and willful violations of the act and of the Board's 
economic regulations involving the holding out and operation of regular service 
in air transportation without authority. Similarly, Messrs. Hart and Lewin 
previously had been president and traffic manager, respectively, of Viking Air- 
lines, another large irregular carrier whose letter of registration was revoked 
on June 5, 1950, for the same type of violation as that of Standard Airlines. It 
was apparently based on these experiences that Messrs. Weiss, Fischgrund, 
Lewin and Hart attempted to conceal the same type of operation behind th» 
facade of the innumerable organizations which go to make up the North Amer- 
ican combine. 

The genesis of the North American combine was Oxnard Sky Freight, Inc., 
with R. R. Hart as president and general manager. Oxnard consented to revo- 
cation of its letter of registration on February 27, 1951, after it had been sus- 
pended for knowing and willful violations of the same type as those committed 
by Standard and Viking. 

The complaint, marked “Exhibit A,” sets forth the violations by the North 
American group which have been alleged by compliance attorneys. In addition 
to frequency and regularity and other violations of the Board’s economic regula- 
tions, the compliance attorneys contend that the five carriers, Twentieth Century 
Air Lines, Inc., Trans-National Airlines, Inc., Trans American Airways, Inc., 
Hemisphere Air Transport, and the Unit Export Co., Inc., are all under the com- 
mon ownership and control of Messrs. Weiss, Fischgrund, Lewin, and Hart, which 
common ownership and control may not exist under the terms of the Civil Aero- 
nautics Act unless and until approved by the Board. There has been no applica- 
tion to the Board for such approval, and the Board has not approved this rela- 
tionship. 
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We have also been asked to comment upon the delaying tactics of the North 
American group of respondents in the Docket No. 6000 proceeding and the slow 
progress of this proceeding. The efforts of this Office to bring it on for hearing 
are, in my opinion, ably and succinctly summarized in a letter dated January 26, 
1954, from William F. Cusick, the hearing examiner in the proceeding, to counsel 
for the respondents. A copy of this letter is attached, marked “Exhibit D.” Addi- 
tional information on this subject of delay is to be found in the findings of the 
Board in its order No. E-8079, dated February 4, 1954, when it acted upon one of 
the many motions of the respondents for a postponement. <A copy of this order 
it attached hereto and marked “Exhibit E.” 

In addition, it should be pointed out that in September 1953, counsel for the 
respondents suggested to the Chief of the Office of Compliance that it might be 
possible to make a record in the proceeding by a stipulation of facts rather than 
by the usual introduction of oral and documentary evidence before the examiner 
in public hearing. The Chief of the Office of Compliance and the compliance 
attorneys, although entertaining considerable personal doubt as to the motive of 
the respondents and as to the possibility of the ultimate success of this method 
of making a record in this particular proceeding, acquiesced to the suggestion of 
counsel for the respondent because it was then thought that if this method could 
be successful, it would result in an expedited proceeding and a considerable sav- 
ing to the taxpayers. A copy of the preliminary stipulation providing for this 
method of making such a record is attached hereto and marked “Exhibit F.” 

The compliance attorneys attempted in good faith to prepare narrative state- 
ments of proposed stipulated facts and documentary evidence. One compliance 
attorney and an investigator spent several weeks in California and another com- 
pliance attorney and investigator spent several more weeks in Washington in 
the preparation of this material. The result of this effort was a proposed stipu- 
lation of facts in 8 serial parts comprising a total of 104 pages and 229 exhibits. 
Only 3 serial parts were submitted to counsel for the respondents, the balance 
being withheld pending agreement on the first 3 because the compliance attorneys 
did not wish to reveal their entire case to the respondents in the event that this 
method of making a record by stipulation should not prove to be successful. 
Although there was only relatively minor disagreement on the content and the 
phraseology of the three serial parts submitted to the respondents, none of the 
submitted stipulations were ever signed by the respondents. The ultimate failure 
of this method of making a record by stipulation, which had been suggested origi- 
nally by the respondents themselves, is summarized in a letter dated January 19, 
1954, from one of the compliance attorneys to counsel for the respondents. A 
copy of this letter is attached hereto and marked as “Exhibit G.”’ 

To date, there have been successive hearings in this proceeding in Washington, 
Los Angeles, Washington, Miami, and New York, and, as this is being written, a 
further session is being held in Seattle. It is significant that the second session 
in Washington, and the ones which followed in Miami, New York, and Seattle 
have been at the request of the respondents, and in each instance the respondents 
requested of the examiner a longer interval between hearings than the reasonable 
interval initially set down by the examiner. It should also be pointed out that, 
to date, the compliance attorneys have never requested a delay, postponement, 
or continuance in any of the various hearing sessions or in any of the other pro- 
cedural steps in the proceeding. 

The committee has asked us to comment upon cases in which cease-and-desist 
orders or comparable actions by the Board against certain carriers have been 
followed by continued violations of the law. The committee made specific ref- 
erence to Air America, Inc., Great Lakes Airlines, Inc., Trans American Airways, 
Inc., and American Air Transport & Flight School, Inc. Of these four large irreg- 
ular carriers, Air America and American Air Transport have had their letters 
of registration revoked and their cases are discussed below. 

Great Lakes and Trans American currently hold letters of registration. Both 
of these carriers were respondents in an enforcement proceeding in Docket 
No. 4161, which resulted in a cease and desist order consented to by those car- 
riers and issued by the Board on August 28, 1952. Since that time, there has 
been no formal action taken against Great Lakes. Trans American is, however, 
a respondent in the North American proceeding in Docket No. 6000. 

On January 19, 1950, the Board adopted an order directing Air America, Inc., 
to show cause why its letter of registration should not be revoked because of its 
having held out to the public that it operated and that it did operate a regular 
service between New York and Los Angeles. Subsequent thereto, Air America 
ceased operations and surrendered its letter of registration. Thereafter, and 
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on December 3, 1951, its letter of registration was reissued. On September 25 
1952, a revocation proceeding was instituted in Docket No. 5766 charging. among 
other things, the same type of violation with which Air America had been pre- 
viously charged in 1950. After proper procedural steps, the Board by its order 
No. E-7955, dated December 9, 1953, revoked Air America’s letter of registra 
tion for knowing and willful violations of section 401 (a) of the act. 

American Air Transport and Flight School, after full hearing, had been ordered 
by the Board on February 15, 1950, to cease and desist from engaging in frequent 
and regular services in air transportation (order No. E-3906). ‘The carrier 
nevertheless persisted in the same type of operation and a proceeding was insti- 
tuted on November 30, 1951, in Docket No. 3209 in which the carrier, among 
other things, was charged with violation of the cease and desist order by engag- 
ing in frequent and regular service in air transportation. After proper proce 
dural steps, including a full hearing, the Board, on September 10, 1952, revoked 
American Air Transport’s letter of registration (order No. E-6780). One of 
the grounds for the Board’s action was the violation of the cease and desist 
order. The decision of the Board was upheld by the United States Court of 
Appeals for the District of Columbia. 

In addition to American Air Transport, three other large irregular carriers 
not named by the committee, namely Golden North Airways, Inc., Mount 
McKinley Airways, Inc., and Inter American Airways, Inc., all had their letters 
of registration revoked as the result of enforcement proceedings subsequent to 
the issuance of cease and desist orders against each. There follows a short 
commentary on each of these three carriers. 

Golden North, on April 5, 1949, after full hearing, was ordered to cease and 
desist from operating on a regular basis between Seattle, Wash., and Anchorage, 
Alaska (order No. E-2684). Notwithstanding this it became necessary to insti- - 
tute a revocation proceeding in October of 1949 in Docket No. 4150 because of 
Golden North’s persistent regular operations in violation of the cease and 
desist order. After proper procedural steps, including full hearing, Golden 
North’s letter of registration was revoked on August 31, 1950 (order No. E-4581) 
Revocation was based in part on the violation of the cease and desist order. 

Similarly, Mount McKinley Airways, Inc., on April 5, 1949, after hearing, was 
ordered to cease and desist from operating on a regular basis between Seattle, 
Wash., and Anchorage, Alaska (order No. E-2683). Nevertheless, in the case of 
this carrier, it was also necessary for the Board to institute revocation proceed- 
ings for persistent violation of the cease and desist order, among other things, 
and a proceeding was instituted for that purpose in Docket No. 4305 on August 
10, 1949. After proper procedural steps, including full hearing, the Board 
revoked Mount McKinley’s letter of registration on April 18, 1950, by order 
No. E-4801. 

As pointed out above, cease and desist orders were issued against Golden 
North and Mount McKinley in the first instance after a full hearing. Inter 
American Airways, Inc., on the other hand, had consented to the issuance of a 
cease and desist order after the institution in 1948 of an enforcement proceed- 
ing in Docket No. 3422. The consent order directed the carrier to cease and 
desist from operating regularly between New York, N. Y., and San Juan, P. R., 
and other points (order No. E-2144, dated November 1, 1948). On August 31, 
1949, it became necessary for the Board to institute a revocation proceeding 
against Inter American for persistent violation of the cease and desist order. 
After procedural steps, including full hearing, the Board, on September 6, 1950, 
by its order No. E-4590, revoked Inter American’s letter of registration. One 
of the reasons therefor was the knowing and willful violation of the Board’s 
cease and desist order. 


The committee has asked “Why isn’t the Civil Aeronautics Board enforcing 
the law more effectively ?” 

It should be noted at the outset that the question employs the phrase “more 
effectively.”” This question, then, is a relative one. Of necessity, the answer 
too must be relative. We do not think that our enforcement program has been 
either ineffective or weak. I do not, however, for one moment deny that it could 
be more effective. It is probably axiomatic that any enforcement program, 
whether in a municipal police department or in an industry subject to govern- 
mental regulation, could always be made “more effective”. We are immodest 
enough to believe that to the extent that the program of the Office of Compliance 


may be lacking in effectiveness, it is the result of causes beyond the coutrol of 
the Office. 
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The enforcement program of the Office of Compliance could be more effective 
in direct proportion to a much-needed increase in the size of its staff and in 
the amount of its annual travel budget. The office is charged with the re- 
sponsibility of achieving compliance with all of the economic provisions of the 
Civil Aeronautics Act, of the Board’s Economic Regulations, and of the Board’s 
orders. It must “police,” if that term may be used, or maintain surveillance, 
over some 57 United States certificated carriers operating in this country and 
around the world, including United States carriers in Alaska, Hawaii, and the 
Virgin Islands. It must achieve compliance over foreign-flag carriers engaged 
in international commerce to and from the United States, including both com- 
mon carriers and noncommon or contract carriers. It must police the domestic 
noncommon carriers and the intrastate carriers, which are not subject to the 
jurisdiction of the Board, to insure that they will not engage in common carriage 
or interstate activities, respectively. It must police the large irregular car- 
riers (popularly referred to as the nonskeds) of which there are approximately 
55 holding currently effective letters of registration. 

Likewise, it must police all indirect air carriers such as freight forwarders 
and consolidators for compliance with the act and with the Board’s economic 
regulations. 

In addition, the office is the investigative arm of the Board, and, as such, it 
engages in investigations and special projects for the Board—some of them 
quite extensive. The office also receives, investigates, and processes to com- 
pletion informal complaints by air carrier passengers and competing airlines. 
These informal complaints number approximately 10 per day. A fairly recent 
amendment to section 411 of the act brought the procedures and competitive 
practices of ticket and travel agencies selling air transportation within the juris- 
diction of the Board, and the office must police these agencies for compliance 
with those economic regulations pertinent to them. Pursuant to a delegation 
of authority from the Board, the chief of the office must make the initial de- 
cision on all formal camplaints docketed with the Board pursuant to its rules 
of practice by third parties against air carriers or ticket agencies. 

The office must also prosecute by reprimand, compromise, or court action all 
cases of pilots and air carriers who have failed to comply with certain accident 
reporting requirements. 

It presently undertakes to discharge the foregoing responsibilities, and per- 
form the necessary tasks relating thereto, with a staff of 8 air transport ex- 
aminers or investigators, 7 lawyers, and 7 secretarial and clerical personnel. 
In fiscal 1954, the office had an annual travel budget of $16,000. The office 
works as effectively as it does because of the interest, loyalty, and workload 
output of its small staff, but it goes without saying that violations which come 
to its attention must be postponed and backlogged as to both the necessary inves- 
tigative work and the legal work which follows. Thus, the delay is com- 
pounded. The office cannot afford to dispatch an investigator to any given point 
on any one matter immediately that matter comes to our attention. Of neces- 
sity, an investigator will not be sent to any particular city until several matters 
in that area have accumulated. 

We can readily appreciate that at times there must appear to be unconscion- 
able delays in the prosecution of enforcement cases. For the most part, these 
delays are directly attributable to the law itself—not the substantive law, but 
the adjective or procedural law. Following the necessary investigative work 
and the drafting of a complaint, respondents are accorded every legal right and 
protectioh pursuant to the Board’s rules of practice in economic proceedings 
and the Administrative Procedure Act. 

Respondents are first given an opportunity, informally and voluntarily, to 
correct or adjust their practices so as to achieve compliance. When they do 
not take advantage of this opportunity, they may interpose a formal answer 
in the proceedings. A hearing examiner is then assigned to the case, and a 
public hearing before the examiner is held as soon as the workload of the 
sureau of Hearing Examiners will permit. After the hearing, there follows, 
in order, briefs by the parties to the examiner, the examiner’s initial decision, 
exceptions to the findings and conclusions of the examiner, briefs by the parties 
to the Board, oral argument before the Board, and the Board’s decision. Fol- 
lowing the Board’s decision, there is the right of appeal to the Federal courts. 
At times, whether rightly or wrongly, respondents will appeal interim Board 
orders to the courts, or will apply to the courts for a stay of the proceedings. 
For example, in the North American Airlines enforcement proceeding the re- 
spondents made application to the United States District Court for the Southern 
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District of California for a stay of the proceedings. This court did not have 
jurisdiction of the matter. The respondents then made a similar application for 
a stay and an injunction in the United States District Court for the District 
of Columbia. Initially, the stay was granted, but after argument the district 
court refused to enjoin the proceeding and this decision was subsequently upheld 
by the court of appeals and by a Justice of the Supreme Court. We need not 
point out that such a timetable is time-consuming indeed, but nonetheless 
unavoidable. 

The enforcement program of the Civil Aeronautics Board could be made more 
effective were the Board to be granted the power by the Congress to impose civil 
penalties against those found to be in violation of the act or of the Board's 
economic regulations. The sanctions presently available to it are those of a 
cease-and-desist order, and suspension or revocation of a letter of registration, 
or of a certificate of public convenience and necessity. In the case of a certifi- 
eate even the grounds under the act for suspension or revocation are extreme- 
ly limited. Many infractions or violations go uncorrected or unpunished be- 
cause the Board does not have the power to impose civil penalties. We think 
that it is understandable that in such cases the Office of Compliance is reluctant 
to expend its limited staff and resources in asking for such drastic sanctions 
as suspension or revocation, and that the Board, in turn, would itself be re 
luctant to impose such sanctions. We understand that for the past several 
years the Board has asked the Congress for this power to impose civil penalties 
for violations of its economic regulations, but that this authority has not ye 
been granted. The Office of Compliance is particularly interested in this as both 
a corrective measure and as a deterrent. 

It should be noted in passing that one reason for apparent ineffectiveness or 
delay in the institution and prosecution of some enforcement proceedings can 
be traced to the ingenuity of certain segments of the large irregular carrier in- 
dustry. They can shift letters of registration through transfer of stock owner- 
ship of the corporation holding such letter; they can change corporate officers 
and partnership members; they can buy, sell, lease, and sublease aircraft; and 
they can do all of these things faster than the facts can be ferreted out and 
faster than the legal processes of a democracy can be brought to bear. The 
chart of the individual, partnership, and corporate structure of the North 
American Airlines combine is an excellent illustration of the complexities with 
which compliance investigators and attorneys have to deal. When the North 
American enforcement proceeding (Twentieth Century Air Lines, Inc., et al., 
Docket No. 6000) was commenced, there were four Letters of registration pool- 
ing their permissible flight frequencies. During the pendency of this proceed- 
ing, a fifth letter of registration, The Unit Export Co., Inc., was added to the 
pool. 

This ingenuity to which we have referred is further illustrated by evidence 
which is now a matter of public record in the North American Airlines enforce 
ment proceeding (Docket No. 6000). Portions of the sworn testimony of R. R. 
Hart, one of the four principal individuals in the North American group and a 
respondent in the enforcement proceeding, in a civil action before the Superior 
Court of California in 1951 is in evidence in the Docket No. 6000 enforcement 
proceeding. Excerpts from it read as follows: 

“Question by the court. In other words, you have got to the fellow in be- 
tween ; is that it? 

“Answer. That is right. We can’t even come close to any scheduled oper- 
ation. So we know from experience after the last 4 or 5 years that you can't 
do business if you can’t offer the people something. 

“Question. Yes, you have got to offer them some kind of a service. 

“Answer. Consequently we offer them a regular service whereby we fly 
every night at a certain time between two points. We know without the shadow 
of a doubt that the Civil Aeronautics Board is going to revoke our operating 
certificate because it has happened to us several times before. To maintain 
the airplane and the insurance policies and the personnel required to run these 
companies we have to be protected with another certificate we can rely on when 
they shut us down. : 

“Question by the court. Oh, I see. If they shut you down on one, you 
operate on another one? 
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“Answer. That is right.” (Docket No. 6000, transcript pp. 1864, 1865.) 
7 * . . * * * 


“Question by Mr. Hill. Can you explain the $9,000 item to the judge in the 
light of that? 

“Answer. So this $9,000 check went to purchase another certificate which we 
will use when North American * * * will probably be out of business. 

“Question. Then you will drop back to the certificate of some other airline 
that you purchased? 

“Answer. Yes, sir. 

“Question by Mr. Hill. In whose name was this new certificate purchased ? 

“Answer. It is purchased in blank right now. It is just endorsed and held 
by us in the safe. We will have to set up a dummy owner to operate it. 

' “Question. You will have to set up a dummy owner to operate it? 

“Answer. That is right. If the Board saw me operating another one right on 
the heels of the one they have shut down, they won’t give us a certificate.” 
(Docket No. 6000, Transcript pp. 1870, 1871.) 

* * * ~ + * ~ 

“Q. When you testified in that case, Mr. Hart, that nine-thousand-odd-dollar 
check went to purchase another certificate; do you mean a letter of registration? 

“Maclay. Did he mean? 

“Mr. Johnson. Did he mean a letter of registration? 

“The Witness. Yes, I did.” (Docket No. 6000, transcript pp. 1881, 1882.) 

In a lighter vein, but vividly illustrative of the type of practices with which 
we have to contend is a statement made by an agent of the Internal Revenue 
Service in California to the chief investigator of the Office of Compliance. The 
agent had been attempting to levy against a certain large irregular air carrier 
for transportation and other taxes. The agent told our chief investigator that 
the company in question could change its principal place of business, its files, and 
its personnel from Burbank to New York and back to Burbank again faster 
than the Internal Revenue Service could transmit its files, with appropriate 
instructions for a levy, from the one point to the other and back again. With 
our limited staff, we experience similar and parallel difficulties. 

Your committee has also asked us if the CAB knows of the commercials on the 
local Gunnar Back newscast sponsored by North American. The Office of Com- 
pliance knew of these commercials at their inception, and obtained approximately 
12 of the first transcripts from the radio station for examination. These com- 
mercials were, in substance, in effect, and in listener impact, similar to other 
earlier radio commercials sponsored by North American which had already been 
introduced in evidence in the Docket No. 6000 enforcement proceeding. 

In conclusion, I wish to take this opportunity to volunteer the following re- 
marks. There are currently in effect approximately 55 letters of registration 
cranting economic operating authority to large irregular carriers. Of this num- 
ber, several are inactive, several more are used by the “combines” for “pooling” 
purposes, several more are suspected of being owned by the combines as insur- 
ance against the revocation of one or more of the operating carriers, and approxi- 
mately 23 are being used by the owners for the legitimate purposes for which 
they were issued. 

The Office of Compliance is frequently accused of conducting a campaign 
against the large irregular carriers. Thisis not the fact. Wedo, however, make 
every effort to enforce the law as to the willful and flagrant violators, but the 
records of this Office will refute any accusation that we have a program against 
the large irregular carriers as a class. An oral poll taken by me for my own in- 
formation of each of the attorneys and investigators on the staff indicated that 
only about 25 percent of the total workload of the Office in recent years has been 
on violations by the large irregular carriers. In this connection, it is interesting 
to observe that in conversations with me, several of the counsel and owners of 
large irregular carriers have been as strongly opposed to the activities of the 
combines as are the certificated carriers. 

I trust that the information in this letter is that which the committee desired. 
If I can furnish additional information or be of any other service to you, please 
do not hesitate to let me know. 

Very truly yours, 


Rosert L. GRiIFFitTH, 
Chief, Office of Compliance 
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OXHIBIT A 
Civi AERONAUTICS BOARD 
OFFICE OF ENFORCEMENT 
Docket No. 6000 


In the matter of Twentieth Century Air Lines, Inc., Trans National Airlines, Inc., 
Trans American Airways, Inc., Jacob Freed Adelman d. b. a. Hemisphere Air 
Transport, North American Aircoach System, Inc., and Stanley D. Weiss, James 
Fischgrund, Jack B. Lewin and R. R. Hart, individually and as partners d. b. a. 
Republic Aircoach System, also d. b. a. Twentieth Century Aircraft Company, 
also d. b. a. California Aircraft Company, and Stanley D. Weiss and James 
Fischgrund, as partners, d. b. a. Standard Airmotive Company, enforcement 
proceeding. 

PETITION FOR ENFORCEMENT 


In the opinion of the undersigned, Acting Chief of the Office of Enforcement, 
there are reasonable grounds to believe that certain provisions of the Civil Aero- 
nautics Act of 1938, as amended, and requirements thereunder have been and 
are being violated by the above-named respondents as alleged in the attached 
complaint verified by Robert M. Johnson, an Enforcement Attorney of the Board, 
and that formal investigation of the alleged violations by the Board is in the 
public interest. 

Therefore, this petition for enforcement is docketed under the provisions of 
Rule 205 of the Rules of Practice in Economie Proceedings and an enforcement 
proceeding thereby is instituted so that the Board may determine whether any 
violations have been or are being committed as alleged in said complaint and 
whether the relief requested therein should be granted. 

Answer to the complaint is required by Rule 207 to be filed within fifteen (15) 
days after date of service of this petition. 

ROBERT BURSTEIN, 
Acting Chief Office of Enforcement. 
Docketed: March 12, 1953. 


BEFORE THE CIviL AERONAUTICS BOARD 
Washington, D. C. 


Docket No. 6000 


In the matter of, Twentieth Century Air Lines, Inc., Trans National Airlines, Inc., 
Trans American Airways, Inc., Jacob Freed Adelman d. b. a. Hemisphere Air 
Transport, North American Aircoach System, Inc., and Stanley D. Weiss, James 
Fischgrund, Jack B. Lewin and R. R. Hart, individually and as partners d. b. a. 
Republic Aircoach System, also d. b. a. Twentieth Century Aircraft Company, 
also d. b. a. California Aircraft Company, and Stanley D. Weiss and James 
Fischgrund, as partners, d. b. a. Standard Airmotive Company, enforcement 
proceeding. 

COMPLAINT 


The undersigned Enforcement Attorney makes this complaint against Twenti- 
eth Century Air Lines, Ine., Trans National Airlines, Inc., Trans American Air- 
ways, Inc., Jacob Freed Adelman, d. b. a. Hemisphere Air Transport, North Amer- 
ican Aircoach System, Inc., and Stanley D. Weiss, James Fischgrund, Jack B. 
Lewin and R. R. Hart, individually and as partners d. b. a. Republic Aircoach 
System, also d. b. a. Twentieth Century Aircraft Company, also d. b. a. California 
Aircraft Company, and Stanley D. Weiss and James Fischgrund as partners, 
d. b. a. Standard Airmotive Company under the provisions of Rule 205 of the 
Board’s Rules of Practice in Economie Proceedings and on information and 
belief, based upon informal investigation by members of the Board’s staff, alleges 
as follows: 

1. Twentieth Century Air Lines, Inc. (hereinafter sometimes referred to as 
Twentieth Century), was at all times herein mentioned and now is a corporation, 
incorporated under the laws of the State of North Carolina (having filed an 
amendment to its charter on March 8, 1952, changing its name to North American 
Airlines, Inc., and having done business from May 18, 1951, to March 3, 1952, 
under the trade name of North American Airlines), with its principal office and 
place of business at Lockheed Air Terminal, Burbank, California, and was and is 
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a citizen of the United States within the meaning of section 1 (13) (49 U.S.C. A. 
401 (13)) of the Civil Aeronautics Act of 1938, as amended (hereinafter referred 
to as the Act (49 U.S. C. A. 401 et seq.) ). Twentieth Century was at all times 
mentioned herein and now is registered with the Board as an irregular air car- 
rier, classified as a Large Irregular Carrier, holding Letter of Registration No. 
528 issued to it by the Board on June 22, 1947, under the provisions of Part 291, 
formerly section 292.1, of the Board’s Economic Regulations. 

2. Trans National Airlines, Inc. (hereinafter sometimes referred to as Trans 
National) was at all times mentioned herein and now is a corporation, incorpo- 
rated under the laws of the State of Washington, and currently maintains its 
principal office at Long Beach Municipal Airport, Long Beach, California, and 
was and is a citizen of the United States within the meaning of section 1 (13) of 
the Act. Trans National was at all times mentioned herein registered with the 
Board as an irregular air carrier, classified as a Large Irregular Carrier, holding 
Letter of Registration No. 1735, issued to it by the Board on December 14, 1948, 
under the provisions of Part 291, formerly section 292.1, of the 
Regulations. 

3. Trans American Airways, Inc. (hereinafter sometimes referred to as Trans 
American) was at all times mentioned herein and now is a corporation organized 
under the laws of the State of Nevada with its principal offices currently at Long 
3each Municipal Airport, Long Beach, California, and was and is a citizen of the 
United States within the meaning of section 1 (13) of the Act. Trans American 
was at all times mentioned herein registered with the Board as an irregular air 
carrier, Classified as a Large Irregular Carrier, holding Letter of Registration No. 
1760, issued to it by the Board on May 27, 1948, under the provisions of Part 291, 
formerly section 292.1, of the Board’s Economic Regulations. 

4. Jacob Freed Adelman at all times mentioned herein was and is a citizen of 
the United States doing business under the trade name of Hemisphere Air Trans- 
port (hereinafter sometimes referred to as Hemisphere) having his principal 
office as Hemisphere at Long Beach Municipal Airport, Long Beach, California. 
Hemisphere was at all times mentioned herein and now is registered with the 
Board as an irregular air carrier, classified as a Large Irregular Carrier, holding 
Letter of Registration No. 1148, issued to it by the Board on September 5, 1947, 
under the provisions of Part 291 formerly section 292.1, of the Board’s Economic 
Regulations. 

5. Stanley D. Weiss, James Fischgrund, Jack B. Lewin, and R. R. Hart, were 
at all times herein mentioned and now are residents of the State of California 
and citizens of the United States, and are engaging in business as partners d. b. a. 
Republie Aircoach System, also d. b. a. Twentieth Century Aircraft Company, and 
also d. b. a. California Aircraft Company, having their principal places of busi- 
ness at Lockheed Air Terminal, Burbank, California. 

6. Stanley D. Weiss and James Fischgrund, referred to in paragraph 5 above, 
since on or about December 1, 1952, have been and now are partners d. b. a. 
Standard Airmotive Company successor to Standard Airlines, Inc. 

7. North American Aircoach System, Inc., also known as North American Air- 
lines Ageney Corporation, at all times herein mentioned was and is a corporation 
organized and existing under the laws of the State of New York, having its 
principal office at Lockheed Air Terminal, Burbank, California. 

8. As Large Irregular Carriers, Twentieth Century, Trans National, Trans 
American and Hemisphere were at all times mentioned herein and now are au- 
thorized to engage in irregular interstate and overseas air transportation of per- 
sons and property and irregular foreign air transportation of property only under 
the provisions of Part 291 of the Board’s Economic Regulations and to the extent 
and only to the extent of the exemption therein granted without having a certifi- 
cate of public convenience and necessity under section 401 (a) of the Act. 

9. Said Part 291 expressly provides that an air carrier shall not be deemed 
to be an irregular air carrier unless the air transportation services offered and 
performed are of such infrequency as to preclude an implication of a uniform 
pattern or normal consistency of operation between or within designated points. 
None of the carriers referred to in paragraph 8 hereof has been granted a cer- 
tifieate under the provisions of section 401 (a) of the Act or any exemption from 
the requirements thereof or other authority which would authorize them or any 
one or more of them to hold out or to perform air transportation services regn- 
larly or with a reasonable degree of regularity between or within designated 
points, except that the Board by Order Number E-5166 dated March 2, 1951, as 
extended by subsequent orders, granted to the named carriers and all other Large 
Irregular Carriers an exemption which authorized them to engage in air trans- 
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portation without regard to frequency and regulurity between any two point 

when such flights are performed on the basis of plane-load capacity under con 
tract with any department of the Military Establishment. Flights performed }) 
the carriers under the authority of this special exemption as reported in thei; 
quarterly flight reports filed with the Board under the provisions of section 242.5 
of the Board’s Economic Regulations are not involved in this complaint and are 
excluded from any allegations hereinafter made. 

10. Section 291.26 (b) of the said Part 291 provides as an express conditior 
on the operating authority granted under Part 291, that no Large Irregular Car- 
rier shall make or maintain any agreement, or participate in any arrangement 
with or involving any ticket agent or air carrier with respect to the holding out 
of air transportation services by such carrier individually or by such carrier in 
combination, conjunction or collaboration with another air carrier or carriers. 
where the collective air transportation service so agreed upon or arranged 
would, if conducted by a single carrier, take it out of the classification of an 
irregular air carrier as set forth in said Part 291. Under the provisions of 
Orders No. E-5166 mentioned in paragraph 9 above, these carriers and all othe 
Large Irregular Carriers were exempted from the provisions of said section 
291.26 (b) with regard to flights arranged through representatives at military 
installations for the transportation of uniformed military personnel traveling 
at their own expense to or from designated military bases. Flights performed 
by these carriers under this exemption as reported in their flight reports filed 
with the Board are not involved in this complaint and are excluded from any 
allegations hereinafter made in this complaint. 

11. Since on or about January 1, 1952, Twentieth Century, Trans National, 
Trans American and Hemisphere, have made and maintained agreements and 
participated in arrangements between themselves and the other respondents 
in this proceeding through which said carriers have held out and have oper 
ated regular services in air transportation between designated points individ- 
ually and collectively by various methods and means including but not limited 
to those hereinafter described. 

12. Stanley D. Weiss and James Fischgrund were for a long time prior to 
June 20, 1949, president and vice president, respectively, of Standard Air Lines, 
Inc., a former Large Irregular Carrier whose Letter of Registration was revoked 
by the Board on June 20, 1949, for knowing and wilful violations of the Act 
and the Board’s Economic Regulations involving the holding out and operation 
of regular services in air transportation between designated points without 
authority. 

13. For a long time prior to June 5, 1950, R. R. Hart was president and Jack 
B. Lewin was traffic manager and a member of the board of directors of Aero- 
Van Express Corporation, doing business as Viking Airliners, also known and 
herein referred to as Viking Airlines, a Large Irregular Carrier whose Letter of 
Registration was revoked by the Board on June 5, 1950, for knowing and wilful 
violation of the Act and the Board’s Economic Regulations involving the holding 
out and operation of regular services in air transportation between designated 
points without authority. 

14. R. R. Hart, for some time prior to February 27, 1951, was president and 
general manager of Oxnard Skyfreight, Inc., d.b.a. North American Airlines, sub- 
sequently North American Airlines, Inc., a Large Irregular Carrier, whose Letter 
of Registration was suspended by the Board on February 27, 1951, for knowing 
and wilful violations of the Act and the Board’s Economic Regulations involving 
the holding out and operation of regular services in air transportation between 
designated points without authority. This Letter of Registration was revoked 
by the Board, upon consent of the carrier, on March 5, 1951. 

15. At various times, between January 1, 1949, and January 1, 1952, Weiss, 
Fischgrund, Lewin and Hart acquired and exercised control of the ownership, 
management, and operations of Twentieth Century, Trans National. Trans 
American and Hemisphere, hereinafter sometimes referred to as the North 
American Combine. Such control was acquired and is continuing through 
nominees, stock ownership, control of property, employees and equipment, leas- 
ing of aircraft, control of traffic solicitation and handling, financial management 
and control, and contractual agreements and arrangements of various types 
between such carriers and the other respondent corporations and partnerships. 

16. The presidents and other officers of the North American Combine had 
formerly been employed by the revoked air carriers referred to in paragraphs 
12, 13, and 14 above and their affiliates as office and station managers, reserva- 
tion clerks, office clerks and pilots. Although they have been holding and con- 
tinue to hold titles as officers of the carriers in the North American Combine 
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they have been and are dummy officers acting as nominees of Weiss, Fischgrund, 
Lewin and Hart and are performing primarily the same duties as before as cffice 
and station managers, reservations clerks, office clerks and pilots. 

17. The aircraft operated by the North American Combine are owned by Weiss, 
Fischgrund, Lewin and Hart through their partnerships, Twentieth Century 
Aircraft Co., California Aircraft Co., and Standard Airmotive Co., and are used 
in the operations of the North American Combine. 

18. Twentieth Century furnishes the operations office, and substantially all 
operational services including flight personnel, maintenance personnel, gasvline, 
lubrication, landing fees, ramp services and insurance for the aircraft operated 
by the North American Combine. 

19. Lewin, Fischgrund, Weiss and Hart have been, since January 1, 1952, and 
are now president, vice president, secretary and treasurer, respectively, of the 
respondent, North American Aircoach System, Inc., which is owned and con- 
trolled by them. This corporation performs and furnishes for the North Amer- 
ican Combine, the promotional, advertising, sales and other traffic generuting 
services directly and through ticket agents employed for the Combine, handles 
passenger reservations, and plans and schedules flights. 

20. Republic Aircoach System (Weiss, Fischgrund, Lewin and Hart, partners) 
provides and furnishes, for the North American Combine, the accounting, book- 
keeping, financial management, and other fiscal services, and sometimes certain 
ground services and personnel for passenger handling at various airports. 

21. Substantially all of the aircraft operated by the member carriers of this 
Combine have the name “The North American” on the fuselage thereof. The 
names of individual carriers do not appear thereon. 

22. Substantially all flights departing or arriving at the various airports 
served by the North American Combine are announced over public address sys- 
tems and otherwise as “North American” flights. 

23. Substantially all of the advertising and other public relations for the solic- 
itation of traffic for the North American Combine are conducted in and hold out 
the name of “North American” by the use of various phrases such as “North 
American Airlines,” “The North American Way” and “Fly North American.” 

24. Substantially all of the ticket forms, flight coupons and baggage checks 


25. Since January 1, 1952, the North American Combine has held out to the 
public expressly and by course of conduct that it operates flights of aircraft fre- 
quently and reguiarly between the points New York, N. Y., and Los Angeles, 
California, via various intermediate points, and between New York, N. Y., and 


used by the Combine have “North American Airlines” thereon in large type. 


Miami, Florida. Such express holding out has been accomplished for the Com- 
bine by North American Aircoach System, Inc., and Republic Aircoach System 
and certain ticket agents used by them for the purpose of obtaining traffic for 
transportation by the Combine, including but not limited to Empire Air Coach 
Systems, New York, New York; Atlantic and Pacific Airline Travel, San Fran- 
cisco, California; Travelair, Pittsburg, California; Safeway Travel, Inc,. and 
Continental Air Coach, Miami, Florida; and Skycoach Terminals, Inc., of New 
York, New York. Such express holding out was and is accomplished by advertise- 
ments published in newspapers, and broadcast by radio, the distribution of ad- 
vertising cards, business cards, timetables, pamphlets, and circulars to the public, 
and by oral representations to members of the public. 

26. Since January 1, 1952, the North American Combine have operated flights 
of aircraft in air transportation frequently and regularly between the points 
mentioned in paragraph 25 above. Such flights are shown by the quarterly flight 
reports filed with the Board individually by the air carrier members of the North 
American Combine under the provisions of section 242.5 of the Board’s Economic 
Regulations, and by the composite calendar analysis thereof attached hereto and 
made a part hereof as Exhibit A. 

27. By reason of the acts and conduct alleged in this complaint, Twentieth Cen- 
tury, Trans National, Trans American, and Hemisphere have individually and 
collectively violated section 410 (a) of the Act and Part 291 of the Board’s Eco- 
nomic Regulations. 

28. Section 291.23 of the Board’s Economic Regulations expressly provides that 
a Large Irregular Carrier, may not engage in the carriage in air transportation 
of any passengers except those who hold its tickets in the form prescribed and 
which tickets were sold and issued at the time of sale by the carrier or a ticket 
agent with whom it had previously entered into a written agreement pertain- 
ing to the generation of traffic. 

29. Section 291.24 of the Board’s Economic Regulations requires that the name 
and address of the Large Irregular Carrier be printed on its ticket and that the 
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ticket provide appropriate spaces for and have entered thereon at the time of 
sale the name and permanent address of the passenger, the date of sale, the dat: 
of flight, origin and destination, and the fare actually paid by the passenger. 

30. Section 291.23 of the Board’s Economic Regulations also expressly pro- 
vides that a Large Irregular Carrier’s exemption to engage in air transporta 
tion does not extend to the carriage in air transportation of any passenger ob 
tained from a ticket agent unless the carrier has previously entered into a 
written contract with the ticket agent for the furnishing of passengers. 

31. Section 291.26 of the Board’s Economic Regulations makes it an express 
condition on a Large Irregular Carrier’s operating authority that agreements 
between it and ticket agents for providing and obtaining passenger traflic to 
be transported by the carrier be reduced to writing and signed by all the parties 
thereto. 

32. Section 242.5 (b) (4) (since February 5, 1953, designated as section 
242.5 (a) (3)) of the Board’s Economic Regulations requires a Large Irregular 
Carrier to file with the Board true and complete copies of its agreements with 
ticket agents with the flight report required to be filed by the carrier for each 
calendar quarter of each year. 

33. Since January 1, 1952, Twentieth Century, Trans National, Trans Ameri 
ican and Hemisphere have regularly provided air transportation to persons 
who were not issued the respective carriers’ tickets at the time of sale of such 
transportation to such persons by the named carriers or one of the carriers’ 
ticket agents who made the sale. During the same period, the said carriers 
have regularly provided air transportation to persons who held tickets which 
did not comply in form with the provisions of section 291.24 of the Board’s 
Economic Regulations. 

34. Since January 1, 1952, said air carriers have regularly provided air 
transportation to persons holding tickets in the form attached hereto as Fx- 
hibits B and C. Tickets in this form have been honored interchangeably by 
said carriers. Tickets in this form are plainly designated as a ticket of “North 
American Airlines Agency Corp.” and has the addresses of the offices of that 
agency printed thereon. Such ticket does not indicate that it is the ticket of 
any of said air carriers and does not contain the address of any of said air 
carriers. 

35. Since January 1, 1952, the said air carriers have regularly provided air 
transportation to persons holding exchange orders in the form attached hereto 
as Exhibit D. Exchange orders in this form were issued by the carrier or by 
a ticket agent to the persons transported at the time such persons paid their 
fare. 

86. Since January 1, 1952, each of said air carriers has regularly provided air 
transportation to persons who purchased such transportation from ticket agents 
with whom the carrier had no written agreements for the furnishing of pas- 
sengers. Such ticket agents include, but are not limited to Empire Air Coach 
Systems, New York, New York; Atlantic and Pacific Airline Travel, San Fran 
cisco, California; Travelair, Pittsburg, California; Safeway Travel, Inc. and 
Continental Air Coach, Miami, Florida; and Skycoach Terminals, Inc., New 
York, New York. 

87. Since January 1, 1952, each of said air carriers has failed to file with the 
Board copies of written agreements with ticket agents with their quarterly 
flight reports. 

38. By reason of the acts and conduct described in paragraphs 33 through 37, 
l'wentieth Century, Trans National, Trans American and Hemisphere have vio- 
lated section 401 (a) of the Act and Parts 291 and 242 of the Board’s Economic 
Regulations. 

89. Section 408 of the Act provides, in pertinent part, that it shall be unlaw 
ful, unless approved by the the Board: 

1. For two or more air carriers, or for any air carrier and any person 
engaged in any other phase of aeronautics, to consolidate or merge their 
properties, or any part thereof, into one person for the ownership, manage- 
ment, or operation of the properties theretofore in separate ownerships ; 

2. For any air carrier or person controlling an air carrier, or any person 
engaged in any other phase of aeronautics, to acquire control of any air 
carrier in any manner whatsoever ; 

8. For any person to continue to maintain any relationship established in 
violation of any of the provisions of said section. . 

40. By reasons of the relationships entered into and maintained without prior 
Board approval as described in paragraphs 11 through 37. Twentieth Century, 
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Trans National, Trans American, Hemisphere, Weiss, Fischgrund, Lewin, Hart, 
and North American Air Coach System, Inc. have violated and are violating Sec- 
tion 408 of the Act. 

41. The Board has not granted to Weiss, Fischgrund, Lewin and Hart or any 
of them a certificate of public convenience and necessity or any other authority 
to engage directly or indirectly in air transportation. 

42. By reason of the acts and conduct described in paragraphs 11 through 37, 
Weiss, Fischgrund, Lewin and Hart have engaged and are engaging directly and 
indirectly in air transportation in violation of section 401(a) of the Act. 

13. The violations committed by the respondents and each of them as alleged 
herein constitute knowing and wilful violations of the Act and the Board’s Eco 
nomie Regulations. 

44. In addition to the acts and conduct described in the other allegations of 
this complaint, the knowing and wilful nature of the violations is further dem- 
onstrated by the following : 

(a) By letters dated October 22, 1951, and November 9, 1951, Twentieth 
Century and Trans National respectively were warned by the Chief of the 
3oard’s Office of Enforcement against such violations and requested to 
achieve compliance. 

(b) Trans American was ordered by the Board on August 28, 1952, to 
cease and desist from holding out or operating a regular service between 
designated points individually or in combination with or involving any other 
air carrier or ticket agent. 

(c) Jacob Freed Adelman, d. b. a. Hemisphere Air Transport, turned over 
the entire management control and operation of Hemisphere by general 
power of attorney dated October 25, 1951, to R. D. Chesley, a pilot of Twen- 
tieth Century, one of the carriers in the North American Combine. This ar- 
rangement remained in effect until about October 25, 1952, when this power 
was rescinded and the management, control and operation was turned over 
to W. H. Butler, Chief Pilot of Twentieth Century. 

(d) Weiss, Fischgrund, Lewin and Hart, as alleged in paragraphs 12 
through 14 above, were principal officers of several Large Irregular Carriers 
whose Letters of Registration were suspended and revoked for knowing and 
wilful violations involving holding out and operation of regular service in 
air transportation between designated points. 

15. The acts and conduct of the respondents described herein were deliberate 
ly planned and executed for the purpose of evading and circumventing the 
applicable provisions of the Act and the Board’s regulations and concealing from 
the Board the true nature of the operations of all parties involved in this North 
American Combine. 

46. The respondents are continuing and will continue to violate the Act and the 
regulations thereunder as alleged in this complaint unless and until the relief 
hereinafter requested is granted. 

WHEREFORE, upon the basis of the knowing and wilful violations alleged 
above and the repeated and continuing nature thereof, the undersigned Enforce 
ment Attorney respectfully prays that the Board: 

1. Revoke the Letters of Registration held by Twentieth Century Air Lines, 
Inc., Trans National Airlines, Inc., Trans American Airways, Inc., and Jacob 
Freed Adelman, doing business as Hemisphere Air Transport. 

2. Order Twentieth Century Air Lines, Inc., Trans National Airlines, Inc., 
Trans American Airways, Inc., and Jacob Freed Adelman doing business as 
Hemisphere Air Transport to cease and desist from engaging in air transporta 
tion within the meaning of the Civil Aeronautics Act of 1938, as amended. 

3. Order Stanley D. Weiss, James Fischgrund, Jack B. Lewin and R. R. Hart 
and North American Aircoach System, Inc., to cease and desist from violating the 
provisions of sections 401 (a) and 408 of the Civil Aeronautics Act of 1988, as 
amended. 

4. Grant such other and further relief as the Board may deem proper. 


Ropert M. JOHNSON, 
Enforcement Attorney. 
CITy oF WASHINGTON, 
District of Columbia, ss: 


Robert M. Johnson, being first duly sworn on oath deposes and says that he is 
an Enforcement Attorney of the Civil Aeronautics Board: that he has read the 
foregoing complaint and knows the contents thereof and the attached exhibits; 
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and that the matters and things therein stated are true of his own knowledg: 
except such matters therein stated upon information and belief, and as to su 
matters he believes them to be true. 
Rosert M. JoHNSON, 
Enforcement Attorney. 


Subscribed and sworn to before me this 12th day of March, 1953. 

[SEAL] LOUISE S. MYERs, 
Notary Public, D.C. 

My commission expires January 14, 1958. 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the attached complaint and peti- 
tion for enforcement upon respondents in this proceeding by mailing to each ot! 
them a copy of said complaint and petition for enforcement in a properly 
addressed, franked envelope. 

Rosert M, JOHNSON, 
Enforcement Attorney 

WASHINGTON, D. C., March 12, 1958. 

Note.—Exhibits B, C, and D referred to in the complaint are attached to the 
signature copy and to the docket copy of said complaint. 
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EXHIBIT B 


This exhibit is omitted as it is a commercial timetable of North American 
rlines which, in addition to advertising copy, sets forth the daily hours of 
departure of flights. It also gives passenger fares between all of the cities 
served and a comparison of travel cost—coast to coast—of North American air 
coach, bus, rail coach, premium-fare airlines, and pullman train, as well as the 
iddresses of various sales offices. It contains a map of the United States show- 
the routes operated by North American Airlines; namely, between New 
York, Chicago, Kansas City, San Francisco-Oakland, Los Angeles, and San 
Diego. It also shows a direct flight between Los Angeles and Kansas City, and 
it further shows a route between Miami-New York and between Miami-Chicago. 
This exhibit also contains a table, titled “Flight Times,” 
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Exuririt C 


CALENDAR ANALYSIS FOR YEAR 1953 OF 


FLICHTS OPERATSD BY North American Combine 
BETWEEN L.A AND New York 
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ExHIBIt D 


Cr1vit AERONAUTICS Boarp, 
Washington, D. C. January 26, 1954. 


Re Twentieth Century Air Lines, Inc., et al—Compliance Proceeding, Docket 
No. 6000. 


Harpy K. Mac ray, Esq., 
1317 F Street NW., Washington 4, D.C. 


Dear Mr. MActay: I have your letter dated January 22, in which you requested 
a postponement of the hearing in this case for various reasons set forth therein. 

In considering this request I have checked the record and find that the hearing 
on this matter, for one reason or another, has been heretofore postponed on nu- 
merous occasons. You may recall that when the case was first assigned for hear- 
ing by notice dated April 28, 1953, you and Mr. Adelman requested a postponement. 
Your letter of May 6, 1953, requested a postponement of 30 days to prepare your 
case and for the further reason that you were engaged in a Court of Claims tax 
case. On May 11, 1953, I granted an extension of a period somewhat in excess 
of 30 days and reassigned the case for hearing on June 23, 1953, in Los Angeles, 
Calif. In granting this postponement I stated: “This additional time is granted 
with the express understanding * * * that in the absence of completely unfore- 
seen circumstances no further requests for postponement of the hearing will be 
advanced.” Thereafter you filed with the Board motions seeking the dismissal 
or postponement of this case, which motions were denied on June 16, June 18, 
and June 19, 1953, Order Nos. E—-7483, E-7490 and E-7498, respectively. 

You are, of course, familiar with the fact that on the opening day of the hear- 
ing in Los Angeles, i. e., June 23, 1953, you, on behalf of the respondents in this 
case, sought the intervention of the United States District Court for the Southern 
District of California to stay hearing in the matter. Upon the California court 
finding that it lacked jurisdiction, it was agreed to allow the respondents addi- 
tional time to seek the intervention of the United States District Court for the 
District of Columbia. That court having refused, by memorandum and order 
dated July 30, 1953, to grant the relief your clients sought, it was again stipulated 
by the parties that additional time would be allowed for the filing of an appeal 
in the United States Court of Appeals for the District of Columbia prior to a 
resumption of the hearing. The court of appeals thereafter denied your clients’ 
motion for an injunction and finally the Supreme Court of the United States, in an 
opinion by Mr. Justice Reed, refused to grant a stay of the proceedings in this 
case. Accordingly, on September 15, 1953, I gave notice to all parties that the 
hearing would resume on October 6, 1953, in the Federal Building in Los Angeles, 
Calif. 

Prior to the commencement of the hearing counsel for the Office of Fnforce- 
ment (now Office of Compliance) and yourself, acting as counsel for all of the 
respondents, entered into a preliminary stipulation dated September 30, 1953, 
which contemplated the submission of this matter upon a stipulated record rather 
than having it submitted by record made during public hearing. That prelim- 
ae stipulation contains, among other things, paragraph (9), which reads as 

ollows: 

“(9) It is understood and agreed that, in the absence of completely unforeseen 
circumstances, neither party shall request any continuance or postponement of this 
proceeding for the reason that he, at that time, is or may be engaged in prepara; 
tion or conduct of any other proceeding before the Civil Aeronautics Board or 
any other administrative agency or in any court.” 

By letter dated October 2, 1953, I notified the parties of the fact that the prelim- 
inary stipulation had been executed and in order to allow additional time for the 
drafting of the material to be included in the stipulated record the hearing, then 
scheduled for October 6, 1953, would be postponed until October 19, 1953. Atten- 
tion is also invited to the fact that in that notice it is stated : “It must be distinctly 
understood, however, that in the event the procedures outlined in the preliminary 
stipulation are unduly delayed, or should an impasse be reached prior to the 
completion of a stipulated record, a date will be immediately set for a continu- 
ation of the case in public hearing.” Thereafter, and again in order to allow 
the parties adequate time to prepare the stipulated data, the hearing was suc: 
cessively postponed from October 19 to November 2, 1953; from November 2 to 
November 16, 1953: from November 16 to November 30, 1953 ; from November 30 
to December 14, 1953, and finally from December 14, 1953, to February 1, 1954. 
Each of these postponements was granted with the express understanding that if 







LOSO REVISION OF CIVIL AERONAUTICS ACT 


the stipulation failed for whatever reason, the hearing would be resumed at the 
expiration of the postponement. 

Insofar as the record in this case is involved I am, of course, not concerned 
with the discussion you may have had with other parties in other cases who are 
not parties to this proceeding. Suffice it to say, however, that the preliminary 
stipulation executed on September 30, 1953, makes no mention of the proposed 
stipulated record to this proceeding being contingent upon parties in other cases 
such as the New York-Chicago case (Docket No. 986 et al.), the Denver Service 
case (Docket No. 1841 et al.), the Tulsa Service case (Docket No. 2355 et al.), und 
the Large Irregular Carrier Investigation (Docket No. 5132), also agreeing to a 
similar stipulation. Moreover, each of the Board cases which you have cited as 
presently occupying the time of either you or other members of your staff was 
commenced subsequent to the time you had notice, i. e., on April 28, 1953, that 
the instant proceeding was scheduled for hearing. 

The foregoing résumé conclusively demonstrates, in my opinion, that the parties 
have been accorded every reasonable consideration through postponements of 
the hearing extending over a period of approximately 9 months. Under the cir- 
cumstances, your request for an additional postponement pending the conclusion 
of the hearing in the Air Freight Forwarder Investigation (Docket No. 5947). 
which in all probability will be somewhat protracted, cannot be granted, and the 


bearing herein will proceed on February 1, 1954, as set forth in my notice dated 
January 21, 1954. 


Very truly yours, 


WILLIAM F. Cusick, 
Hearing Examiner. 


ExHIsit E 


Order No. E-8079 
UNITED STATES OF AMERICA 


Crvin AERONAUTICS BOARD 
Washington, D. C. 


Adopted by the Civil Aeronautics Board at its office in Washington, D. C., 
on the 4th day of February 1954 


In the matter of Twentieth Century Air Lines, Inc., Trans National Airlines, 
Inc., Trans American Airways, Inc., Jacob Freed Adelman d/b/a Hemisphere 
Air Transport, North American Aircoach System, Inc., and Stanley D. Weiss, 
James Fischgrund, Jack B. Lewin and R. R. Hart, individually and as part- 
ners d/b/a Republic Aircoach System, also d/b/a Twentieth Century Air- 
craft Co., also d/b/a California Aircraft Co., and Stanley D. Weiss and James 
Fischgrund, as partners, d/b/a Standard Airmotive Co., Enforcement Pro- 
ceeding. Docket No. 6000 


ORDER 


By letter dated January 22, 1954, and filed with the examiner in the above- 
entitled proceeding, counsel for all of the respondents other than Jacob Freed 
Adelman, d/b/a Hemisphere Air Transport,’ requested postponement of the 
hearing which had been set for February 1, 1954, in Washington, D. C., 
until 2 weeks after the close of the hearing in the Air Freight Forwarder In- 
vcstigation, Docket No. 5947. The grounds of the request are that counsel 
for North American is presently engaged in the hearing in the Air Freight For. 
warder Investigation which began on January 27, and that no other counsel 
is prepared to go forward with the hearing in the enforcement proceeding.’ This 
request was denied by the examiner on January 26, 1954, by letter from the ex- 
aminer to counsel for North American. A copy of this letter is, attached hereto 
and made a part hereof. On January 27, 1954, a motion to appeal ruling of 





1For convenience respondent Jacob Freed Adelman, d/b/a Hemisphere Air Transport, is 
referred to herein as “Hemisphere,” and all other respondents are collectively referred 
to as “North American.” 

? Based upon the number of parties and the nature of the issues in the Air Freicht For- 
warder Investigation it is reasonable to conclude that a grant of the request would involve 
a postponement of the hearing in the enforcement proceeding for a period of about 3 
months. 
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examiner was filed; and the examiner allowed the appeal. Subsequently, an 
amendment to the motion to appeal ruling of examiner was filed on January 28, 
1954, together with an amended answer to the petition for enforcement. 

By letters dated January 25 and 27, 1954, counsel for Hemisphere has also 
filed a request for postponement of the hearing for 3 weeks, on the ground that 
counsel would be engaged in a court case beginning February 1. This request 
likewise was denied by the examiner upon the same grounds as those set forth 
in the examiner’s letter of January 26. Upon telegraphic request by counsel for 
Hemisphere, the examiner on January 29 also allowed an appeal to the Board 
from this ruling. 

secause of the late date of filing of the appeals and related papers the Board 
m January 29 decided to take them under advisement, and instructed the ex- 
aminer to proceed with the hearing pending action thereon. 

An answer to the motion to appeal ruling of examiner was filed by the com- 
pliance attorneys on February 1, 1954. 

The considerations which caused the examiner to deny the postponement 
are set forth in his letter of January 26 which is attached hereto. The ques- 
tion before the Board is whether to sustain, reverse, or modify the examiner’s 
ruling. Since the circumstances relating to the two appeals differ in some 
respects, they will be dealt with separately. 

With respect to North American, the circumstances set forth in the ex- 
aminer’s letter of January 26, attached hereto, show that this proceeding was 
instituted on March 12, 1953, and noticed for hearing on May 18, 1953, and that 
as a result of actions by respondents substantial delays have occurred in bring- 
ing the matter to hearing. Whether all of these delays were justifiable we 
need not here decide. For the record shows that on September 30, 1953, 
counsel for respondents entered into a stipulation agreement by which the 
parties agreed that they would attempt to arrive at a series of stipulations of 
fact, that they would seek postponement of the hearing while this was attempted, 
and each party further agreed that he would not undertake, in the absence of 
completely unforeseen circumstances, to seek any continuance or postponement 
for the reason that he is or may be engaged in the preparation or conduct of 
any other proceeding before the Board or other agency or court.‘ Several post- 
ponements were granted by the examiner pursuant to this stipulation agreement. 
Notice of the January 27 hearing in the Air Freight Forwarder Investigation 
was issued on December 11, 1953, and notice of postponement of the hearing in 
the enforcement proceeding to February 1, 1954 (pending the attempt to com- 
plete the stipulation procedure) was issued on December 16, 1953. Thus counsel 
knew or should have known of the potential conflict in cases as early as Decem- 
ber 16, 1953. In all of the circumstances we are forced to conclude that coun- 
sel either was grossly negligent or was not acting in good faith in failing to 
provide that he or other counsel would be available to try the enforcement pro- 
ceeding, if that became necessary, on February 1.° 

It is abundantly clear, therefore, that counsel is now attempting to act con- 
trary to the agreement made on September 30, 1953, that the circumstances 
present here are not “completely unforeseen” but on the contrary should have 
been foreseen in time to make arrangements for resumption of hearing on Feb- 





‘In this connection. however, we note that despite the well-established rule that review 
of ageney action should be taken after completion of administrative proceedings and that 
courts will not enjoin administrative agency hearings. respondent sought by court action 
to restrain the enforcement hearing. This effort finally terminated unsuccessfully when 
Mr. Justice Reed of the United States Sunreme Court denied respondent’s apnlication for 
stay, Twentieth Century Airlines, Inc. vy. Ryan et al. (Sept. 24. 1953, 74 S. Ct. 8). This 
action delayed the Board's proceeding by apnroximatelv 3 months. 

‘Moreover, following the execution of the stipulation agreement the examiner issued 
a notice of postponement which included the statement that “It must be distinctly under- 
stood, however, that in the event the procedures outlined in the preliminary stipulation are 
unduly delayed or should an impasse he reached prior to the completion of a stipulated 
record. a date will he immediately set for a continvation of the case in public hearing.” 

This negligence becomes all the more apparent in view of the fact that counsel for 
respondents pursued a course of conduet which. however reasonable it mav have arpeared 
to him in terms of simplifying and shortening various proceedings. was almost certain to 
result in failure of the entire stinulation procedure. About the middle of January counsel 
advised the Office of Compliance that he could not continue the stipulation procedure unless 
the narties in three route cases in which respondents were parties also agreed to stipulate 
the enforcement proceeding record into the ronte cases. (The answer filed by compliance 
attorneys states their first notice of this pronosal was received on January 15, 1954.) 
Counsel thus was seeking to modify in substantial respects the stipulation agreement 
entered into on September 30, 1953. Moreover, it should also be noted that the three 
route cases in question are all maior proceedings and involve a very substantial number of 
parties, none of whom are parties to this enforcement proceeding and, further, that 
counsel insisted that the stipulation nronosed by North American in each route case was 
itself subject to the condition that stipulation be entered into in the other two route cases. 
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ruary 1, and that the grounds for postponement are insufficient. The examiner 
did not abuse his discretion in refusing the postponement. 

Despite the actions of counsel we have concluded that, in view of the serious 
nature of the charges against North American and the relief sought in the 
petition for enforcement, North American should be given a reasonable oppor- 
tunity, should they desire to do so, to obtain other counsel to represent them 
in the enforcement proceeding. We will, therefore, direct the examiner to 
adjourn the hearing for 3 weeks from the date of this order. We deem that 
period fully adequate for both the selection of counsel and for preparation for 
hearing, and we will expect that North American obtain other counsel within 
a period of not more than 1 week, in order that said counsel will have at least 
2 weeks in which to prepare for resumption of the hearing. In view of the 
delays which have already occurred in this proceeding and the additional time 
provided here to North American, we shall expect North American and any 
counsel selected by them to adhere to this program and to seek no further 
postponement of the hearing.* 

With respect to Hemisphere, its counsel is also bound by the stipulation agree- 
ment of September 30, 1953, and therefore knew that he had agreed to go ahead 
with the hearing on February 1 if the stipulation procedure failed, and that a 
potential conflict between the enforcement hearing and the court action existed 
No showing is made by counsel that he made any effort to have the court case 
set for a different time, or that he tried to make any arrangements to have 
either of the cases tried by different counsel. We conclude that counsel for 
Hemisphere likewise either has not acted in good faith or that he was negli- 
gent in not making provision for trial of the enforcement proceeding on Feb 
ruary 1 by himself or other counsel. However, insofar as the record discloses, 
counsel for Hemisphere was not aware of the efforts of counsel for North 
American to amend the stipulation agreement of September 30, 1953, by insist- 
ing that the stipulation procedure could not be completed unless the parties in 
the three route cases agreed to stipulate into such route cases the record in the 
enforcement proceeding. 

Thus, insofar as the record reveals, counsel for Hemisphere did not learn until 
January 25 that the stipulation procedure had failed and that the hearing 
would resume on February 1. He thereupon requested a postponement of about 
3 weeks on the grounds that he would be engaged for about 2 weeks in trying 
a case which had already been set for trial in the Supreme Court of New York 
Accordingly, because of the late date on which counsel for Hemisphere was 
actually put on notice that the contingency (i. e., failure of the stipulation 
procedure) had occurred and therefore that the enforcement case would go to 
hearing on February 1, we have concluded that, in the interest of fairness to 
the respondent Hemisphere and in the light of our action referred to above with 
respect to North American, the request of Hemisphere should be granted. 

Accordingly, it is ordered that the appeal by North American from the ruling 
of the examiner be denied, that the appeal by Hemisphere be granted, and that 
the examiner be and hereby is instructed and directed to adjourn the hearing 
until a date 3 weeks following the date of this order. 

Bv the Civil Aeronautics Board : 

[SEAL] M. C. Muttriaan, Secretary. 


ExnHinit F 
Crvm, AFRONAUTICS BOARD 
Washington, D. C. 


In the Matter of Twentieth Century Air Lines, Inc., et al. enforcement proceeding. 
Docket No. 6000 


PRELIMINARY STIPULATION 


The parties hereto are desirous of avoiding an expensive and protracted Hear- 
ing in this matter, and for this reason it is hereby STATED, AGREED, and STIPULATED 
by and between the Enforcement Attorney and Counsel for the Respondents as 
follows: 


Should present counsel discover that he fs able, after all. to represent North American 
the herring date will nevertheless not be advanced to an earlier date in view of the admin 
istrative difficulties which would be involved in such a move and in view of our action 
herein upon the Hemisphere request. 
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(1) Immediately subsequent to the execution of this Preliminary Stipulation 
the Respondents will give to personnel of the Civil Aeronautics Board continu- 
ing access to all of the books and records of the respondents, which respondents 
have been called upon to produce by subpoena duces tecum, with permission to 
make copies, photostat or otherwise, of any such books and records. 

(2) The parties agree to stipulate all competent and material facts, relevant 
to this proceeding. Such stipulation of facts may be in progressive or serial form. 
As quickly as any part thereof shall be submitted to the Respondents by the 
Enforcement Attorney, it will be stipulated if found to be true by Respondents 
and if otherwise admissible, without regard to the fact that other or subsequent 
parts may not then have been completed. Such seriatim stipulations are to be 
signed by the Enforcement Attorney and the proper officers of the corporate 
Respondents and by the individual Respondents. Upon execution, each such part 
will be delivered to the Examiner in this proceeding, and will thereafter have 
the same force and effect as a stenographic record of testimony and exhibits made 
in a hearing. The use of such stipulated facts shall be in no way restricted 
except that the Enforcement Attorney agrees that such stipulations will not be 
used in an application to the Board for summary suspension of the Letters of 
Registration held by the Respondents. It is understood, however, that the En- 
forcement Attorney makes no commitment not to seek such summary suspension 
as might be justified upon the same or other facts adduced from sources other 
than the stipulation, except that information or exhibits obtained pursuant to 
paragraph (1) hereof may not be so used. 

(3) If any fact proffered by one party cannot be stipulated by the other party 
solely because of lack of knowledge on the part of the latter, then it is agreed 
that the parties will stipulate as to the testimony which would be given by a 
person were that person to be called as a witness in the proceeding, and the 
Respondents agree to waive cross-examination of such person and their right to 
impeach the credibility of that person. 

(4) Should either party object to the admissibility of a fact or of an exhibit, 
then the question shall be brought before the Examiner for a ruling thereon 
either at the time of proposed stipulation, or the fact or exhibit may be stipu- 
lated and the objection noted and reserved for a subsequent ruling by the Exam- 
iner at the conclusion of the Hearing. 

(5) In the event that either the Enforcement Attorney or Counsel for the 
Respondents disputes the existence of any proffered fact, then the right is re- 
served to the other party to call a witness or witnesses before the Examiner to 
testify under oath, with respective rights to the parties of direct and cross- 
examination. 

(6) The parties hereto will file this Preliminary Stipulation with the Exam- 
iner as part of the record in this proceeding, and the parties hereby request of 
the Examiner a postponement of this Hearing, which is now set down for hear- 
ing in Los Angeles, California, on October 6, 1953, to October 19, 1953, in Wash- 
ington, D. C., unless on or before the latter date the parties shall jointly request 
and receive from the Examiner a further continuance. 

(7) It is further stipulated that all subpoenas now served upon the Respond- 
ents or their officers, directors, employees or agents, shall retain the same force 
and effect, which they now have, subject to notification to appear before the 
Examiner, until the conclusion of the Hearing in this matter. 

(8) It is understood and agreed that all facts and exhibits herein, immediately 
upon stipulation, whether in part or in whole, shail constitute a part of the 
public record in this Hearing. 

JOHN F. WRIGHT, 
Enforcement Attorney. 
Harpy K. Mactay, 


Counsel for Respondents. 
SEPTEMBER 30, 1953. 


At the request of the Examiner, paragraph (9) as follows, was agreed to by 
the parties: 

“(9) It is understood and agreed that, in the absence of completely unfore- 
seen circumstances, neither party shall request any continuance or postpone- 
ment of this proceeding for the reason that he, at that time, is or may be engaged 
in preparation or conduct of any other proceeding before the Civil Aeronautics 
Board or any other administrative agency or in any court.” 


JOHN F. WRIGHT. 
Harpy K. MActay. 
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EXxHInit G 
CIvIL AFRONAUTICS BoArp, 


Washington, D. C., January 19, 1954. 
Harpy K. Macray, Esq., 


Washington, D. C. 
Re Twentieth Century Air Lines, Inc., et al., enforcement proceeding, Docket 
No. 6000. 

Deak Mr. MActAy: On September 30, 1953, I, as one of the enforcement at- 
torneys, (now compliance attorney) in the above-subject proceeding, entered 
into a preliminary stipulation with you, the counsel for the respondents in this 
proceeding. This preliminary stipulation provided, in substance, that we would 
make a record in Docket No. 6000 by stipulating the facts rather than by the cus- 
tomary public hearing before the extminer. The preliminary stipulation further 
provided that the facts proposed to be stipulated would be submitted to you by 
this office in part or serial form. I am sorry to say that it now appears that 
our efforts to so stipulate the record have failed, and it is necessary that we 
go to hearing. 

On October 26, 1953, parts I and II of the proposed stipulation were delivered 
to you. On November 9, 1953, part III of the proposed stipulation was delivered 
to you. On December 10, 1953, we had a conference with respect to the factual 
content of these three parts. It then appeared that we were in agreement as 
to part I and that agreement on parts II and III would depend upon your 
obtaining some additional information from your clients, which at that time 
you were going to undertake to obtain at once. 

Although you have been advised from time to time that we could not coun- 
tenance continued delays in the matter of the stipulation, none of the parts sub- 
mitted to you have as yet been returned to us, with the one exception that a copy 
of part I was signed and returned to us by Jacob Freed Adelman, owner of and 
counsel for Hemisphere Air Transport, one of the respondents. 

We had no word from you between December 10, 1953, and until January 15, 
1954, that anything was impeding the progress of the stipulation. On the latter 
date, at a conference of counsel for the parties in Docket No. 1841, you stated 
that your clients would not stipulate the record in the Docket No. 6000 pro- 
eeeding unless certain stipulations were obtained from the parties in Docket 
Nos. 1841, 2355, and 5132. You also, at that time, publicly stated that this was 
the first notice to the Office of Compliance that your clients were taking this 
position. 

The preliminary stipulation of September 30, 1953, does not contain or imply 
any such condition. On the contrary, at the time the preliminary stipulation was 
being negotiated, we expressly refused to permit the procurement of any stipu- 
lation in any other proceeding before the Board to be a condition to the execu- 
tion of the proposed stipulation in Docket No. 6000, and you so understood 
that no such condition was to be imposed. 

In view of the long delay which has been experienced, plus the interjection 
of this condition which is entirely extraneous to the enforcement proceeding, 
we have no alternative but to advise you that we must regard the stipulation 
method of creating a record in the subject proceeding as unsuccessful through 
no fault of the personnel of this office. We regret that this is so because we 
still believe that the stipulation method would have created a more concise and 
readable record at less expense to the Government and your clients. 

Accordingly, by copy of this letter to him, we are formally requesting Exam- 
iner William F. Cusick to proceed with public hearing in Docket No. 6000, on 
February 1, 1954, at a place in Washington, D. C., to be designated by him, which 
hearing is to be continued in Los Angeles at the earliest possible date subsequent 
to February 8, 1954, at a time and place to be designated by him. 

It should perhaps be pointed out that paragraph 7 of the preliminary stipula- 
tion providing for the continuance in force of outstanding subpenas already 
served in this proceeding should be preserved. 

Very truly yours, 
JoHN F. WricnHt, 
Attorney, Office of Compliance. 


The Cuarrman. We will adjourn, then, and make the next hearing 
at the convenience of the committee and the witnesses. 
(Whereupon, at 11: 20 a. m., the hearing was adjourned. ) 
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TUESDAY, JULY 13, 1954 


Unrrep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C 

The committee met at 10:11 a. m., pursuant to call, in room G-—16 
of the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker, Schoeppel, Bowring, and Monroney. 

Also present: Bertram O. Wissman, chief clerk; Edward Jarrett, 
assistant chief clerk ; and Edward C. Sweeney, counsel. 

The Cuarrman. The committee will come to order. 

At the last hearing Senator O’Mahoney had not quite completed 
Senator Schoeppel had some further questions. 


STATEMENT OF JOSEPH C. O’MAHONEY, REPRESENTING THE 
NORTH AMERICAN AIRLINES, ACCOMPANIED BY HARDY K 
MACLAY, COUNSEL, NORTH AMERICAN AIRLINES 


Mr. O’Manoney. Yes, Mr. Chairman, Mr. Maclay was answering 
a series of questions propounded by Senator Schoeppel. 

First I would like to acknowledge receipt from you of the letter 
transmitting your letter of July 8, 1954, transmitting a letter from the 
Civil Aeronautics Board signed by Mr. Robert L. Griflith under date 
of June 29, and it appears to be answering certain questions pro 
pounded by the Board with respect to the so-called North American 
Airlines. 

Senator Scnorrrent. Mr. Maclay, we were talking about the North 
American combination and some other related matters when we 
stopped. 

I am boiling the number of questions that I have down because of 
the time element involved here. 

I am still interested in precisely the relationship that you have, other 
than as counsel with the various corporations which were pictured on 
that chart introduced in evidence as the North American combination 

Now, can you tell me, Mr. Maclay, specifically which of these com 
panies you represent and in what capacity? Id like to have that for 
the record. 

Mr. Mactray. I would say I represent all of the companies, Senator. 

Senator Scuorpre. All of them that are represented on this chart? 

Mr. Macray. Yes, sir. 

Senator Scuorrret. Whether they are corporations or partnerships, 
or associations or individuals, you represent all of them ? 

Mr. Macray. As to Hemisphere Air Transport, Mr. Edelman is an 
attorney and he represents Hemisphere Air Transport. 
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As to the rest of them, I represent them. 

Senator Scuorrret. Other than as counsel, do you have any other 
relationship with them? Are you a member of the board of directors 
or are you an executive officer in any of them ? 

Mr. Mactay. I was made a director on May 1 last year of North 
American Air Coach System. 

Senator Scnorpre.. And that is the only one in the chart combina- 
tion that you are in that capacity ¢ 

Mr. Mactay. That is correct. 

Senator Scuorrret. And in other respects than you are of counsel 
for all the rest of them ? 

Mr. Mactay. Are you asking whether I have a financial interest 
in any of the companies, sir ? 

Senator Scnorrre.. No, not asa stockholder. 

Mr. Mactray. Because I do not. 

Senator ScnHorrre.. I am interested in whether you are an execu- 
tive officer in any of them. 

Mr. Mactay. No, Iam not. 

Senator ScuorrreL. You mentioned directorship of one of them. 

Mr. Mactay. That is correct. 

Senator Scuorrres. Is it true that Messrs. Weiss and Fischgrund 
are a partnership which owns Standard Air Lines, Inc. ? 

Mr. Mactay. Standard Air Lines, Inc., originally was a corpora- 
tion and it was owned equally by Mr. Fischgrund and Mr. Weiss. 
Standard Air Lines, Inc., later became a partnership, liquidating the 
remaining property of Mr. Weiss and Mr. Fisc hgrund equally. 

As of September 28, 1953, all the properties of Standard Air Lines, 
Inc., were taken over by a corporation, Twentieth Century Airlines, 
Inc. That corporation is owned by Messrs. Weiss, Fischgrund, Lewin 
and Hart. 

Senator Scnorpret. Is it true then that Standard Air Lines letter 
of registration was revoked by the Civil Aeronautics Board for flying 
too frequently and too regularly and for other reasons? 

Mr. Mactay. That is true. It is also true, Senator, that at the time 
that that was revoked, Standard Air Lines was making every conceiv- 
able effort to get an exemption from the Board which would authorize 
it. to operate coach service. This was way back in 1948 and 1949. 

As we pointed out in pleadings at the time the air-coach problem 
was a serious problem of the Civil Aeronautics Board and we had, as 
the record indicates, hearings in the fall of 1949 at the time Senator 
Johnson was chairman and we had demonstrated that air coach was 
feasible and profitable and at the same time we were preaching air 
coach as the solution to the air carrier financial problems which we had 
at that time. 

The scheduled air carriers were saying their air coach was impossi- 
ble and they were refusing to go into it. I refer you to the testimony 
of Mr. Patterson, president of United Air Lines before this committee, 
Mr. Damon, president of TWA, and Mr. C. R. Smith, head of Ameri- 

can Airlines, and the heads of other carriers. They all took the posi- 
tion at that time that air coach was not feasible, that they could not go 
into it and that it was unwise and they would not do it. 

Senator Scuorpren. I know that is an economic factor. What I am 
trying to do today is to get the relationship in relation to the Board 
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if we are going to be confronted in considering this legislation pro 
and con and here and there. 

Mr. Macray. That is the reason why I raise it. It is my under- 
standing that there is legislation before the committee which would 
affirm practically all the provisions of the present Civil Aeronautics 
Act. It is my understanding that this committee is not concerned 
with North American Airlines and its particular problems. It is con- 
cerned with the much bigger problem of air transportation and the 
economics of air regulation. 

The Standard Air Lines case is the first one that raises this economic 
problem, and a study of the Standard Air Lines case and what we 
attempted to do at that time, if you go back and read the case will 
read very much like a prophet and we foresaw the economics of the 
thing as it turned out. 

Senator Scnorrre.. Then I take it you contested the Board revoca- 
tion of that operating authority. Did you contest that in a court of 
law? 

Mr. Mactiay. Yes, sir. 

Senator Scnorprer. I do not recall that that has been clearly 
brought out. 

Mr. Mactay. We contested it twice. First the Board issued a sus; 
pension order which suspended our operating authority for operating 
too frequently, and it suspended it without notice. That is, it sus- 
pended it actually by telegram sent to the west coast which advised us 
that we were through and should stop operating. That was a suspen- 
sion without hearing, which was obvlendey illegal. 

So we took that to the court of appeals. In ‘the court of appeals, the 
court of appeals granted us a stay, to continue operating until they 
should look into the case, which they did. When they did they found 
the Board’s order illegal and rejected it. The Board had a hearing and 
we had the hearing in the Standard Air Lines case, and they con- 
cluded that we had flown too frequently and regularly and the Board 
then revoked our authority. 

Senator Scnorrren. Going back, as I have checked the record and 
it is quite voluminous, with reference to the Viking Air Lines, is it! 
true that Mr. Lewin and Mr. Hart operated and owned the Viking 
Air Lines ? 

Mr. Macray. I believe it is, Senator. I did not represent Viking 
Air Lines and I rather hesitate to give what would be taken as precise 
facts because I don’t know the precise facts. 

Senator Scuorrre.. I think there is some evidence in the record 
about. the letters of registration of Viking being revoked on some- 
thing like the same basis as the Standard Air Lines. 

Mr. Mactay. That is my understanding, for flying too frequently 
and apparently carrying too many people. 

Senator Scrrorpret. Is it true that Mr. Hart who was president of 
Oxnard Sky-Freight and their letter of registration was revoked for 
violating the regulations of the Civil Aeronautics Board? 

Mr. Mactay. That is right, Senator. 

Senator Scuorrren. Isn’t it true that Mr. Hart, one of the principals 
in the North American Corp.—in_the record here we have some- 
thing with reference to the court in California where he flatly admitted 
knowingly violating and being in violation of the Civil Aeronautics 
Board regulations as a result of the North American operating group *. 
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[ would like to have the record on that, and I know you are very 
conversant with it, but I want to offer for the record the American 
Aviation Daily for April 20, 1954 headed “Disputed Court Record Has 
Been Public 3 Years.” 

The Cuarrman. It will be admitted. 

(American Aviation Daily, April 20, 1954, p. 337 is as follows :) 


{From the American Aviation Daily, April 20, 1954] 


DisPuTED Court Recorp HAs BEEN PuBLIc 3 YEARS 


The controversial California court record which is the focal point of about 45 
pages of transcript in CAB’s North American enforcement case which North 
American wants held confidential (Daily, April 14) has been available to the 
public for 3 years, according to Superior Court Judge George A. Dockweiller. 

Involved is testimony given in 1951 in the case of Hart v. Hart in which R. R. 
Wart, a principal in the North American organization, gave testimony in which, 
North American said last week, “he has laid himself open to serious criticism 
from persons and companies with whom he has business relationships if this is 
disclosed.” 

At a March 24, 1954, hearing, Judge Dockweiller denied a motion by attorneys 
for Hart and North American to “seal the record” in the court proceeding. This 
freed the way for its use in the CAB enforcement hearings then in session in Los 
Angeles. Examiner William F. Cusick held that phase of the hearings in execu- 
tive session, with the matter held confidential pending Board action on the formal 
motion for confidential treatment filed last week by North American. 


DAMAGE HAS ALREADY BEEN DONE 


At the session before Judge Dockweiller last month, CAB Compliance Attorney 
Robert M. Johnson first raised the point of the court record being made public 
this way: “* * * it remains a fact that this record has been, my understanding 
is, has been open to public inspection for 3 years since the close of the case. From 
that time forward it has been open to public inspection and anybody who wanted 
to see it could see it. It appears to me that if there was any damage the damage 
has already been done and that if the parties desired to seal that record they 
should have done it earlier and not waited until the last moment. It appears 
to me that the information is already out and that it would not serve any pur- 
pose to seal the record at this time.” 

Attorneys for Hart and North American claim that Judge Dockweiller, in 
1951, brought out certain testimony in the domestic-relations case, but made the 
point that it would be revealed to any “airline.” “What actually happened,’ NAA 
Counsel Hardy K. Maclay said, “was that most of the testimony which would be 
damaging in this proceeding came out as a result of what appeared to be a col- 
loguy between you and the witness and that it was quite apparent that you got 
interested in the airline just momentarily and you asked quite a few questions 
about airline operations.” “About certificates,’ Judge Dockweiller intervened. 
“Yes,” continued Maclay, “about the problems in the airline business, which was 
not at all necessary, of course, but it got interesting and the testimony went in 
for a while and things were disclosed which now have proved to be quite harmful.” 


RECORD WAS AN OPEN DOCUMENT 


The judge said, however, that no motion was made at that time to seal the 
record and “it has been publicized * * *. This record was an open document. 
As far as an individual is concerned he could have come in and asked Mr. Triay 


(official court reporter) to write that up at some time or make a transcript of 
the proceedings.” 


Judge Dockweiller, who denied the Hart-North American motion to “seal,” 
said on the record at that hearing last month that “I think Mr. Hart is lucky 
he was not charged with perjury with all his conduct in this case.” 


Senator ScHorrret. In that issue of the American Aviation Daily 
it will show that the news story discusses the California court record 


in a case involving Mr. Hart and his relationship with North Amer- 
ican Airlines and it also involves the district judges. 
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Mr. Mactray. Since that is brought up, I think I would like to go 
‘nto it a little bit and explain what took place. 

Senator SCHOEPPEL. ‘Ves. Now with reference to that, I was partic- 
ularly interested in a comment that a court of law made out there. 
T don’t know what the basis was, but this judge made a remark which 
[I think is rather pertinent. The judge said: 

I think Mr. Hart is lucky he was not charged with perjury with all his conduct 
in this case. 

Now here we have a principle involved, and what the American 
Aviation Daily points out is a matter we ought to have up for con- 
sideration, the Civil Aeronautics Board has been criticized for scme 
of its activities or some of its decisions or some of its approaches in 
some of these hearings. 

Mr. Mactay. You must know, Senator, and I am sure you do, that 
where you see things like you see here in the American Aviation Daily 
and when you are advised by many people that there is so much feeling 
against the North American Airlines group and when you know that 
the industry today has 1,100 or more airplanes and when you know 
further that North American only has 6, and when you know that we 
have been operating since 1946 and the public has made our operations 
very profitable, you must know there is something more behi:d this 
little Hart incident than just the fact that somebody doesn’t like Mr. 
Hart. It is far bigger than that. 

Mr. Hart is one of the officials of these companies. He has been in 
air transportation since about 1945, I believe. Hehadadivorce. There 
was a divorce granted against Mr. Hart so that they were seprrated 
he and his wife. There was a property settlement in which M1. Hart 
gave his wife some $40,000, as I recall it. The figure is unimportant. 

After the decree was entered and the case was closed, his previous 
wife instituted proceedings against Mr. Hart alleging that she was 
entitled to more money. 

In that proceeding there was a hearing, and in that hearing there 
was a search made, that is through questioning Mr. Hart or Mr. Hart’s 
assets in order to find out what property he had. 

It turned out that he was signatory on a bank account on a Van Nuys, 
Calif., bank and it showed that there was a certain check for $9,000 
drawn on that bank. The question came up as to whether or not the 
counsel for the prior Mrs. Hart had a right to go into the question of 
this bank account and the check. 

Mr. Hart advised the judge he was trustee of that account for him- 
self and other people and being such he felt it was not proper to go into 
that bank account. 

However, it turned out that the signature paper at the bank did not 
have “trustee” on it so that so far as the records of the bank showed, it 
was Mr. Hart’s money. So the judge ruled it was proper for counsel 
to go into the bank account, and determine what happened to the funds 
that came out of the bank account. He was not questioned with respect 
to this $9,000 check. Mr. Hart then advised the judge that he did not 
want to tell anything about that check because it affected other people 
and it might cause to other people substantial difficulties. He said that 
if it got into the hands of any airline it might cause great difficulty to 
these other people as well as to himself, possibly. 

So the judge said to Mr. Hart: 
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Mr. Hart— 
and I practically quote him. I am not changing the words: 


I absolutely guarantee to you that this information—that I will not let this 
information come into the hands of any airline. 


That is what the judge said. He also stated: 


And if you choose to seal the record, to file a motion to seal this record, I will 
entertain such a motion. 

And it was perfectly obvious that the judge meant he would seal 
the record. 

At which time he proceeded to question Mr. Hart. Counsel didn’t 
question him. The judge questioned him. And the judge asked Mr. 
Hart all about this $9,000 check. Mr. Hart then advised that this 
check had been drawn and turned over to Mr. Weiss and cashed and 
he told what had been done with the funds as of that time. 

He advised Mr. Weiss, or the judge that Mr. Weiss, he understood, 
had used the funds to purchase a letter of registration of one of these 
nonscheduled airlines. 

At that point there was no reason in the world to go into this item 
any more from the standpoint of this property settlement case. No 
further evidence given on that subject was relevant or material to any- 
thing in the case. 

However, at that point the judge became greatly interested in the 
airlines business and a review of that testimony will show that he was 
interested in airlines. I don’t know why. It is an interesting subject, 
of course. 

Mr. O’Manoney. It had nothing to do with the divorce proceeding. 

Mr. Mactay. That is right, but the judge got interested, as judges 
do. They ask questions and they keep asking questions. 

Mr. Hart, in the obvious belief that he was telling the judge things 
that were confidential gave the judge quite a bit of information. 

Now, this information was never written up in transcript form. It 
remained in the form of notes of the official court reporter. In cases 
in California of this-type the transcript is not written up and it was 
not filed in court and it does not become a public record in the sense 
of being available to the public, unless and until one of the parties to 
the case chooses to have it written up in transcript form when he de- 
cides to take an appeal. 

Mr. Hart decided he would take an appeal in the case. So he had 
his counsel go to the official court reporter and he told the official] court 
reporter to write up the transcript, which the reporter did. All of 
the copies that he had that he wrote up were given to Mr. Hart. No 
other copies were available to anyone. 

Then Mr. Hart decided that he would not appeal the case, so he did 
not appeal it. So no transcript was ever filed in court. So no tran- 
script ever became a public record in the sense that the public could 
go get it in the court. 

ete Scuorrrent. Well, was it the truth, what he was talking 
about ? 

Mr. Mactay. I think since this was brought up I should be per- 
mitted to finish it. 

Senator Scnorrren. Was it the truth? 

Mr. Mactay. Mr. Hart testified in the enforcement proceeding that 
it was not the truth. 
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Now, 2 years later, no one having seen the transcript, some man 
appeared at the office of the official court reporter and he paid $800 
in cash to the official court reporter. He gave his name as an alias. 
It was not a real name. He did not disclose his principal and he 
asked the court reporter to write up this transcript and he paid, as | 
say, cash. 

‘Now, it could only be that some airline decided they wanted this 
transcript. They went and paid cash for it and concealed their own 
identity and got the transcript and turned it over to the Civil Aero- 
nautics Board for use in our enforcement case. 

Senator Scuoerren. I know nothing about that. All I know is 
what appeared in American Aviation Daily and the proceedings be- 
fore this committee and the information that was made public and 
before us during our inquiry here. 

Mr. Mactay. That is the story and the reason I raise it is this 

Senator Scnorrren. I am glad to put it in the record. 

Mr. Mactray. It must also show to you and to anyone who knows 
the facts here that there is a tremendous underlying interest here in 
Mr. Hart and North American Airlines. Believe me, they are fit. 
Anybody who has made money and given service to the public is fit. 
But this is done not to show everything to you bad about us because 
nobody wants us in air transportation because we are acting some- 
what contrary to the current status quo which is to keep everybody out. 

Senator Scnorrret. The Civil Aeronautics Board is an executive 
agency of the Government. They are here. They have a responsi- 
bility to administer the act that Congress has passed and the modifica- 
tions of the act that Congress will pass. 

They have been in these proceedings here; it has been pointed out 
there is sharp disagreement with the Board’s activities and actions 
with respect to a number of the airlines who are testifying in this case, 
and I think that is right to bring out those things consistent with the 
scope of the proceedings here, but when you say ; something about the 
fitness of the individual I am prone to believe that it is an element 
that the Civil Aeronautics Board must take into consideration. 

How they got the transcript, I don’t know. 

Mr. Macray. And they have never disclosed. 

Senator ScHorrre.. But it does point up something as to the fit- 
ness and ability of the people appearing before them and asking them 
for certain rights and privileges and opportunities, based on law as 
they see it. They have a right to come before the Board and feel there 
is a responsibility on the part of this carrier to clear up the record 
or go into it to see whether the Civil Aeronautics Board is completely 
one-sided on this thing. 

Mr, Mactay. Would you permit us to submit an analysis of one 
exhibit of the present Denver case before the Civil Aeronautics Board 
on fitness? 

The Cuarrman, I do not think that is necessary. It is all here in 
the files and Mr. Maclay, you mentioned one thing that I would like to 
comment on. You said that the Board has a responsibility to carry 
out the laws of Congress. 

Senator Scnogrret. Yes. 

Mr. Mactay. With which we certainly agree. May I submit to 
the committee a legislative-history analysis of the Civil Aeronautics 
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Act which Senator O'Mahoney previously submitted to the Small 
Business Committee ? 

The Cuarrman. It is in the record and has already been referred to 
time and time again. 

Mr. O’Manoney. This was a special analysis of the legislative his- 
tory which I submitted when I testified last year before the Small 
Business Committee. It appears nowhere else but in the Small Bus- 
iness Committee records. 

Senator ScnorpreL. We can make it a part of this record by refer- 
ence. 

Mr. Mactray. In other words, I should not submit it to this com- 
mittee? 

The CHarman. You may submit it to the committee and we will 
make it a part of the committee’s files. 

Mr. Mactay. With reference to carrying out the laws of Congress, 
we are in full agreement. We think they should be carried out the 
way Congress intended them, but this act has been carried out as though 
it read like this—if there were a provision in the act that said, 1 will 
quote, that is what the Civil Aeronautics Board provision would be 
“from the time of the adoption of this Act no passenger carrier shall 
be admitted into the trunk line passenger business except those who 
are given ‘grandfather’ certificates by this Act.” 

That is the way they have administered it. It is perfectly clear 
from the legislative history that that was never intended and there 
is much testimony in the legislative history that shows that many peo- 
ple had fears that that is the way it might be administered and the 
air-transport industry gave assurances that that was not their inten- 
tion, and the officials of the Government gave their word that that was 
not intended by the act, and the members of the committee took the 

osition that that was not intended by the act, but that is the way it 
Sa been administered. 

If this committee approves the bill pending before this committee 
as far as right of entry is concerned, they will not approve what this 
Congress wanted, but what the Civil Aeronautics Board did when 
they got the act, which is distortion of the act. And the executive 
departmer nt has taken over something which the legislative department 
never intended to give it. 

Senator Scuorrrry. That is something that the committee will have 
to wrestle with when we get to that point. 

I would not want to get into how it has been administered and all 
those details. That is another chapter that might be rather endless. 

Mr. Mactay. It is not necessary to get into detail. 

On the face of the act is shows that it has been administered prop- 
erly. 

Mr. O’Manoney. I would like to refer to an exchange between 
yourself and me at our last appearance before this committee on July 
1, 1954. 

Mr. Maclay was testifying and I am reading from page 1248 where 
you said this: 

Senator ScHorpreL.. Because they operate all around the clock, so to speak. 

Now, it would be grossly unfair for some regulatory body to just let somebody 
move into those peak areas ; would it not? 

Mr. Mactay. Yes, Senator. 


Senator ScHorpret. Would you agree with me on that? 
Mr. Mactay. We agree a hundred percent. 
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Senator ScHorPpPEL. Then we start with that premise. 

Now, what I ai trying to get at is this: You ask us to change the law, or tear 
it up, and some folks come in and say, “Well, let’s change it so it will fit us into 
here, or into there,” but it seems to me those are the choices we have to make. 
We have to either go to the regulatory groups or to the orderly procedure, and 
I say to you sincerely everybody has got a right to come in and make his showing 
and have his day, or several days, to determine what his rights or privileges are. 
I thoroughly agree with Senator O’Mahoney on that score. We should have that 
opportunity. 

Then your question to Mr. Maclay was as follows: 

Do you believe the laws designed for an entire industry should be applied uni- 
formly? 

Mr. Mactay. Yes. 

Senator Scuorrre.. I recall that testimony. 

Mr. O’Manoney. It was an expression of opinion on your part that 
there ought to be an opportunity for every applicant to come before the 
Civil Aeronautics Board and ask for a certificate. We have sought 
to do that. The history of the line of this company, of this combine 
as it is known is the history of an attempt to get certificates of con- 
venience and necessity. 

The preliminary statement that you made that day : 

You ask us to change the law, or tear it up and some folks come in and say, 
“Well, let’s change it so it will fit us into here, or into there.” 

Of course I realize when we speak extemporaneously we do not al- 
ways use the correct pronouns and sometimes use words that are sub- 
ject to different interpretations, but I do want to make it clear we do 
not ask for a change in the law. Our position is that we are entitled 
to a certificate of convenience and necessity to carry on a coach-type 
service which we have successfully carried out, which we have car- 
ried on efficiently, which we have carried on with safety, which we 
have carried on to the benefit of the public and the conduct of which 
from the very beginning, as Mr. Maclay has said, when this matter 
was before this committee, before the certificated airlines said a coach 
system could not operate profitably and was not needed. 

We demonstrated that it was needed and yet the whole history of 
this case is that the certificated industry with 1,100 planes has been 
making a continuous battle against this group with 6 planes to pre- 
vent them from carrying on and getting a certificate of necessity, al- 
though it has demonstrated that it has, airwise, operated successfully 
and every single bit of prejudicial matter which could be conceived 
by those who resist the issuance of the certificate of convenience and 
necessity, resist our opportunity to appear under the law as we be- 
lieve it. 

The Cuarrman. If the Board is wrong in their decision, if they are 
capricious and if the opposition is unfair, you have an appeal to the 
courts, 

Mr. Mactay. Senator, I am fairly well acquainted with the court 
situation insofar as these people are concerned. 

Courts have a certain limited jurisdiction to handle decisions of ad- 
ministrative agencies, but of course they have no authority to get into 
the economics of the situation. 

The economics of the situation is our main case. We say that the 
economic theories that the Civil Aeronautics Board has followed are 
not sound economic theories and as a matter of fact today the record 
is available to prove it. 
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The Caatrman. You mean the courts could not upset that? 

Mr. Mactay. No; they could not. 

The Cuarrman. Why? 

Mr. Mactay. Because the courts’ jurisdiction is confined to matters 
of law. Insofar as a determination of a matter of economic policy is 
concerned—— 

The Cuatrman. If it isan arbitrary decision of the Board, not based 
upon a judgment, the courts could not review that ? 

Mr. Mac ray. If it were in law an arbitrary decision, yes. 

The CHarrman. You say the law has not been properly interpreted 
here? 

Mr. Macray. I say that any record prepared before the Civil Aero- 
nautics Board has enough evidence of everything in it so that an 
agency can go either way, depending upon its economic dictates. 

There is pending before the Board the investigation of the non- 
scheduled carriers. It has been pending 3 years. They have had hear- 
ings going on for 18 months. It is the largest record built up before 
the Civil Aeronautics Board. There is hardly a fact that you cannot 
find in that record. The Board can go either way and it can support 
it so that no court can possibly change it because the Board does have 
plenty of plausible grounds for their decision. 

Bureau counsel has taken an economic position and that position is 
that there is no place in air transport for the irregular carriers, with 
the exception of the charters. Anyone familiar with it knows that the 
amount of charter work available could hardly support any appreci- 
able air transportation by these carriers if they were confined to char- 
ter work. There are a hundred economic factors that make exclusive 
charter work by a carrier virtually impossible except for local and un- 
usual circumstances. That is the only place that the Bureau council 
finds for these nonscheduled carriers. 

We have tried to get someone on the witness stand representing the 
Civil Aeronautics Bureau, Bureau of Air Operations to take a posi- 
tion on his economic theory. We cannot do it. It is very simple to 
take an economic position based on facts so long as no one has the 
opportunity to cross examine you and ask you why you come to that 
conclusion. I know what the conclusion will be and so does every 
one in the industry. 

The conclusion will be that to permit the carriers to operate on a 
route-type basis would contribute to an unsound air-transportation 
system or that it would contribute to economic chaos. 

I would like to ask someone, to cross-examine them, and ask whether 
it would contribute to economic chaos and why. The Board makes 
its decisions on a record that is voluminous. Unless you had an oppor- 
tunity to put on the stand a witness who takes the position and cross- 
examine him on it you can never determine what is sound economics 
in this industry. 

Senator Scuorrret. I would like to ask you to furnish us for the 
record please, going back to the group you represent, the number of 
stockholders of the following companies; North American Air Coach 
System, Inc.; Republic Air Coach System; the Twentieth Century 
Airlines, Inc.; the California Aircraft Co. If these are partnerships 
instead of corporations, I would like to have you indicate for the 
record the names of the partners. 

Mr. Macray. I have already prepared a chart of that which was 
mailed to Senator Bricker yesterday. 
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The Cuarrman. It will be made a part of the record when received. 

Mr. Mactay. It will probably be in today. 

The CuatrmMan. Senator O’Mahoney mentioned this to me; I feel 
that the thing we were interested in is not North American and things 
other people say they have done wrong. It is my understanding that 
we have a bill pending involving the air transportation industry. 

Senator Scuorrren. As far as I am concerned, I want to come to a 
conclusion on these things on the basis of what is in the record. 

Mr. Mactay. We wanted to talk about the economics of this thing 
and explain wherein we felt it would be unwise to put the stamp of 
approval of the Senate on the past entry. The merits of the situation 
have been seldom gone into. That is, the matter of what is good air 
transportation economics is something that has never been gone into. 

Whether the Board’s conclusions are sound or not and being able 
to cross-examine on it the way we would like to, the Board takes the 
position that its economic philosophy in the past has been correct. We 
take the position it has been wrong. I think that is the important 
thing for this bill and there is nothing we would like more than to 
have the Board staff members discuss the economics of air transpor- 
tation, with us being permitted to ask questions. 

That would bring up the truth. 

The Cuairman. That has not been the practice of the committees 
of Congress. If we gave you permission to cross-examine the wit- 
nesses in this proc eeding it would be an endless procedure. 

Senator Scnorrrer. I would like to go a little further, which goes 
to the conduct and which covers all the legislation. On what basis 
is North American Airlines able to establish a regularly scheduled 
service when on any basis the Board prohibits an irregular from pro- 
viding a regular service ? 

Mr. Mactay. All these questions are involved in the pending en 
forcement proceeding. 

The original nonscheduled air carrier regulation was adopted in 
1938 and it consisted of two paragraphs; that any air carrier who 
operates a nonscheduled service doesn’t need a certificate. So you 
just went around and operated airplanes. 

Thereafter, in 1946 the Board adopted a regulation which required 
certaim procedures and in 1947 it required getting a license, letters of 
registration from the Board in order to operate. 

All the carriers in this case had their operating authority in 1947 
or the early part of 1948. They had letters of registration and were 
authorized to operate. 

At that time there was no regulation which said that carriers could 
not have a common ticket agency. There was no regulation which said 
that carriers could not offer regular through service through the com- 
mon ticket agency. There was no such law. 

Senator Scrrorprrn. What year are you talking about ? 

Mr. Mactay. Up until December 10, 1949. There was no such law. 

Senator Scnorrrent. Your group came into existence in 1950 or 
1949, did it not ? 

Mr. Mactay. No, the carriers were all authorized and were all oper- 
ating either prior to 1947—well, all of them prior to 1948. I think all 
of them in 1947. 

Senator Scnorrret. I recall that there was testimony in here that 
operations from 1946, as I remember, commenced. I want to quote it 
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correctly and if I am in error I would like to have an opportunity to 
correct it. There is some testimony about 1946, and then I am also 
interested in another thing. There was something said about a perfec' 
safety record. 

Well, I asked for some records of crashes on airlines and I will say 
that there were a lot of them down the line, and I noted that in 1946 
that I think it was said that your group had a perfect record or yow 
company had a perfect record, and that hes been stressed over the radio 
in some of the radio programs that were on the air. 

I wonder about how they can afford, on that basis to say that when 
as I remember in checking it, one of the predecessor companies of 
North American had crashes in July 1949 and it happened in Cali 
fornia and in 1946 at Richmond, Va., and as I remember these crashes 
were on ships owned and operated by I think Viking and Standard. 

I want to recheck the record on that, but I am pretty sure it was 
Viking and Standard. 

So we do have the evidence here of some crashes which do fit into the 
operational record of at least two of these companies. Is that correct 
or not? 

Mr. Macray. There have been two accidents. I would like to tell 
you about these lines. 

Senator Scnorrrer. Well, we can get the history of it. But were 
the incidents of the crashes related to Viking and Standard ? 

Mr. Mactay. To the same extent that the accidents of American 
Airlines and the other airlines are related to those carriers. 

Senator Scuorpren. Yes, I grant all that and I do not want to di 
minish for one second the unfortunate situation that happened any 
place. You do say that the records are correct in that respect, Viking 
and Standard had those two crashes? 

Mr. Mactay. Our safety record is perfect in that there has never 
been a safety violation violated against or rather a safety violation 
filed against us which was found to be a safety violation. 

We have a letter from the Civil Aeronautics Authority which covers 
up to January 1, 1952, which is as far back as we could get it as 
quickly as we wanted. 

There were no violations in the case of Standard or Viking. 

However, in the case of Standard Airlines a C-46 was coming in 
to Burbank and the pilot radioed to the ground and notified them 
that there was an emergency. He said that there was a man on board 
having a fight. There was a man on board and he was having a 
fight with two other passengers. 

When the pilot came in the flight rules required that he should be 
on instruments and was supposed to be 100 percent on instruments 
and he was supposed to go around two mountain peaks and go around 
this way [indicating] and come in this way [indicating]. 

There was a low overhang which covered the tops of the peaks of 
the mountains. The only way that we know is that that pilot tried 
to get in faster than he should. He made the mistake of thinking 
that one mountain peak was the other. and in trying to get in fast he 
came through the overhang, went off his instruments and came in on 
ground rules which he should not have done, but he was obviously in a 
hurry to land that airplane. 

The findings of the accident report showed that Standard Air had 
violated nothing, that everything they were supposed to do with 
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respect to operating the airline had been perfect. That was a most 
extraordinary situation. The accident report found that the fight 
had nothing to do with it, but it is not at all unlikely that having a 
fight on board the plane he did something he should not have done. 

Senator Scuorrret. And points up that we do have the record of 
two unfortunate situations, and it is equally true that other airlines 
have had unfortunate crashes which I understand the Civil Aero- 
nautics Board goes to almost endless lengths to find out about, and the 
related authorities responsible for it, to see what is wrong and cleat 
it up and correct it. 

Mr. Macray. Our safety record, our maintenance record, our op- 
erating record is, I would say, as good as any airline in the business 
and I do not care who you mention. 

Senator ScHorrret. Going back again to the matter of North 
American, I have checked into this thing, and I have noted that there 
has been quite a pressure campaign put on. I do not think this thing 
is one-sided. I am going to try to look at this as objectively and as 
cold bloodedly as I can. 

Mr. Mactay. You mean pressure campaign on our side ? 

Senator ScHorrret. On all sides. 

I want to insert in the record at this time page 4 of the March 1 
1954, edition of the American Aviation Daily in which it says: 

North American Airlines launches “pressure” campaign. 


It shows some of the things in there that I don’t know exactly 
what to say about. I think it is a part of the record. Samples are 
enclosed, it says. 


. 


Farther down it says “preferably from Republicans.” 
Farther down in the suggested telegram it savs— 


the above should be put in your own words, either written or typed, not ou 
North American stationery, signed with your home address. 


I think it is well to have in the record. 

The Carman. It will be madea part of the record. 

(P. 4, March 1, 1954, edition, American Aviation Daily, 
follows :) 


{From the American Aviation Daily, March 1, 1954] 
NortTH AMERICAN AIRLINES LAUNCHES PRESSURE CAMPAIGN 


North American Airlines has launched an intensive campaign in recent weeks 
under which private nonaviation firms would write or wire President Eisenhower 
(with copies to Congress) supporting the nonscheduled carrier’s bid for permanent 
airline operating rights. Program is also aimed at CAB enforcement proceedings 
now in progress against the line. Sample letters and wires have been furnished 
the firms for use in preparing communications to the President. 

The covering request letters, dated February 17, 1954, are on stationery of 
North American Airlines, Inc., signed by “H. Peterson, Secretary,” and vead as 
follows: “We shall greatly appreciate your reading the enclosed sample telegram 
and/or letter and sending one in a similar vein to the President of the United 
States. We have been engaged for some time in promoting legislation that will 
guarantee free enterprise under our Constitution. Monopolistic interests are at- 
tempting to dominate our industry. We wish to enlist your aid in this fight, the 
outcome of which very obviously will have a direct bearing upon the future of free 
enterprise in our country.” 

SAMPLES ARE ENCLOSED 


Four sample letters and one sample telegram have been prepared, each bearing 
this caption at the top : “Outline—letter from businessman to President—to be sent 
on letterhead of most important firm available. Copies to Congressman, to Sena- 
tors Knowland and Kuchel, and V. P. Nixon.” At the end of each sample letter is 
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this statement: “P. S. My company has no direct interest in the aviation indus- 
try.” The sample letters range from 11% to 2 pages of double-spaced typing. Fol- 
lowing are excerpts from those letters: 

“When the Republicans were elected with your leadership, many of us felt there 
would be considerable improvement with respect to continued Government inter- 
ference with certain segments of our econumy. One of these in which I have 
always had a considerable interest was air transportation. The Civil Aeronautics 
Board, in my opinion. ever since it was organized under the New Deal administra- 
tion, has had a fairly shabby record.” 

“The Board has a great file of charges against North American. These charges 
take the same form as the New Deal checkreins which were used to restrict 
supply and to hobble independent enterprise.” 

“T am behind your administration 100 percent and want to continue to be so 
but I think it is time that something should be done about the Civil Aeronautics 
Board and its obvious favoritism against free enterprise * * *.” 

“Under the New Deal administration we feel that air transportation has been 
handled badly, especially referring to such independent airlines as North Ameri- 
ean Airlines.” 

“PREFERABLY FROM REPUBLICANS” 


The sample telegram furnished to nonaviation firms bears this caption at the 
top: “The more telegrams of this kind the better, preferably from Republicans.” 
Here is the telegram : “Deeply distressed to learn your Civil Aeronautics Board is 
preparing to kill off last important independent company in civil aviation by its 
proceedings against North American Airlines. Evidently success of this company 
in low cost field without subsidy has proven embarrassing to big carriers who want 
an exclusive in violation of law and American tradition. Respectfully call your 
attention that Board has never granted any new enterprise the right of entry into 
common carrier trunk service. Bureaucratic excuses and double talk don’t alter 
this damaging fact. If North American Airlines is killed there remains no com- 
pany fit and able to enter the field. Hope you will lend personal leadership to this 
vital matter. Am principal owner of and have no financial interest in avia- 
tion but vital interest in preservation of free competitive enterprise system.” A 
caption at the end states “(The above should be put in your own words, either 
written or typed, not on NA stationery, signed with your home address. )” 

Meanwhile, there were no indications today whether any of the firms had 
responded to the North American request. One Senator’s office said that, aside 
from several letters from North American itself in the past month, the only other 
thing received cencerning them is a model airplane. A daily check revealed 
that model DC—6B airplanes bearing the name “North American” have been 
distributed to Senators’ offices. 


Mr. Mactay. I had one question that I started to answer that I 
would like to finish. 

Senator ScHorppen. Go ahead. 

Mr. Mactray. You raised the point of these regulations and our vio- 
lating the regulations and I got to the point of 1947 when we were 
operating and the rules were changed. 

At the time that we had our operating authority there was no rule 
of our operating through joint ticketing agencies. The Board, in 
order to stop the carriers operating, operations being conducted by 
carriers prior to the adoption of these changes, adopted new rules. 
This goes to the heart of practically this whole problem. These rules 
were adopted principally on December 10, 1949. 

They were adopted after administrative rulemaking hearings that 
were held in 1948. 

At that hearing the Board refused to grant any of the persons 
involved the right to put in any evidence. Once again the Board 
refused to permit anyone to put in evidence as to why the rules would 
not work and why they were uneconomic. 

The Board had oral argument and people argued. 
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At the time that these rules were being put into effect the Depart 
ment of Justice said these rules should not be put into effect, that they 
would eliminate the industry. 

Viking said the same thing. Standard Airlines said the same thing 
and the New York Port Authority said the same thing and 28 air 
lines also said that they were entitled to an adjudicatory hearing be 
fore the Board made an effort to conclude this matter. 

The Board refused to grant the hearings. 

In another case up the other day or in the motion that Mr. Griffith 
filed as to why the Board is so slow; they refused to grant it, grant 
what they should have granted in 1948 or 1949 and that is why the 
present enforcement case against North American is taking so long. 

I took that case to court and I was told there that we were entitled 
to an adjudicatory hearing, just as we had advised the Board in 1948, 
but the Board then said no. 

Prior to going to court, I filed documents with the Civil Aeronautics 
Board in which I pointed out that what they were doing was putting 
us out of business for violating rules that they had changed after we 
had our operating authority, and that is exactly what they are doing. 

When they dismissed my petition to dismiss the case or determine 
the legality of the regulation first, here is what they said; they said 
we will defer consideration of the validity of the regulation until 
after you have had your enforcement proceeding. They said go 
through your enforcement proceeding and we will decide whether 
vou have violated the regulations and we will then decide whether 
the regulations are valid. 

So I took it to court and when I got to court I told the court what 
the situation was and asked the court to decide the validity of this 
question. I was in the California district court and in the United 
States district court and the court of appeals here and the Supreme 
Court here. They said that it was all premature procedurally but in 
order to get me out of court and get the case dismissed, counsel for 
the Civil Aeronautics Board took the position which was a new one, 
they took the position of let the courts dismiss the case and when 
vou get back to the Board we will now give them a hearing on the 
validity of the regulation in their enforcement case. 

Today, after many years, I am putting in evidence of the validity 
of the regulation that the Board has been trying to enforce since 1947, 
1948 and 1949. 

Senator ScHorprer. I do not mean to break in beforehand, and I 
am glad that you made that explanation because I did not know what 
you had in mind there. 

Now, Mr. Chairman, I want to offer for this record some other mis- 
cellaneous articles from the American Aviation Daily, each to be in- 
serted in the record. There are nine of these exhibits that are marked. 
They are all from this publication and they are all labeled and indi- 
cated what part of the articles are included in the record. 

The Cuarrman. They will be made a part of the record. 

(Excerpts from American Aviation Daily are as follows:) 


{From the American Aviation Daily, March 16, 1954] 
MILITARY SALE OF AVGAS ON CREDIT To BE PROBED 
Public hearings into the military’s sale af aviation gasoline and oil on credit 


to commercial air transport operators is to be the next phase of the Senate 
Armed Services Committee study of financial management in the Defense Estab 
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lishment. A subcommittee of which Senator Ralph Flanders (Republican, 
Vermont) is chairman and Senators Francis Case (Republican, South Dakota) 
and Harry Byrd (Democrat, Virginia) are members is handling the inquiry. A 
tentative schedule for the hearings has been set for March 29-31, with the first 
witnesses to come from the office of W. J. McNeil, Assistant Secretary of Defense 
(Comptroller). 

The major concern, a committee spokesman said, is “how long will these com- 
panies continue to be allowed to pile up credit before some effort is made to 
protect the Government’s interest?’ The situation presents an excellent example 
of the Department’s failure to fully implement title IV of the National Security 
Act of 1947, he said. Title IV provides the machinery for financial management 
in the Defense Department and the three services. Senator Flanders’ subcom- 
mittee as recently as January issued an interim report highly critical of certain 
fiscal practices and made the suggestion of switching to civilians for filling the 
comptrollership posts in the military departments. 


AIR FORCE SETUP CALLED “‘LOOSEST”’ 


Committee investigators are said to have been watching the military’s exten- 
sion of credit for public gas and oil sales for some time. Although all three 
services are involved, it was reported the Air Force has the “loosest” setup. In 
addition to finding innumerable unpaid accounts for gas and oil, many cases of 
substantial amounts for uncollected rents on leased Air Force aircraft were 
turned up. The possibility of maintenance and overhaul services being per- 
formed, for which payment has not been received, is also being explored, it was 
further reported. The Department of Commerce may also be called upon, due to 
the open and long-standing accounts held by the Washington National Airport 
for landing fees and other service charges. The total Government loss is not 
extraordinary, it was said, but may be unrecoverable because a great many of 
the air-carrier companies indebted to the Government are no longer in business. 

Intention of the committee, it is understood, is to call attention to the “un- 
businesslike practice” of overextending credit and to urge the establishment of 
a more firm policy. Two major requests can be expected to come from Senator 
Flanders’ group: (1) That every effort be made to recoup the losses; and (2) 
That controls be established to prevent the Government from suffering similar 
losses again. 


[From the American Aviation Daily, March 29, 1954] 
AF OFFICIAL PROMISES TIGHTER POLICY ON AvVGAS CREDIT 


Air Force Assistant Secretary H. Lee White said today that he would be the 
first to admit there were errors in the handling of the service’s gasoline and oil 
stock fund with the granting of credit to commercial air operators for fuel pur- 
chases. A Senate Armed Services subcommittee headed by Senator Ralph 
Flanders (Republican, Vermont) heard White testify at hearings which revealed 
that “delinquent” nonscheduled airlines owe the Air Force approximately $1 
million for gasoline purchases and other services. Until his committee stepped 
in, Senator Flanders said, the Air Force was still extending credit to the airlines 
for gas and oil. He said it seems that the Air Force has been “most liberal” in 
extending credit to airlines, even those whose financial position is quite shaky. 

White told the committee there have been “mistakes” but predicted that the 
whole problem, which he said was all news to him until last week, will be 
cleared up in another week. Part of the problem was solved last July, White 
said, when the Air Force set up the “stock fund” for gas. “Prior to last July, 
we didn’t know who owed us, but now that we have put it on an accounting basis 
we know who owes us but now have the trouble of collection.” 

All of the cases of nonpayment have not been the fault of the private operator, 
it was noted by Senator Flanders, who cited the “extraordinary” case of Pan 
American World Airways and 49,000 gallons of Air Force gasoline. The Senator 
said Pan Am got the gasoline from the Air Force in 1950-51 and then was never 
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billed for it. In fact, Flanders said, it wasn’t until Pan Am wrote the Air Force 
in February 1953 that the Air Force realized the airline owed it some money. 
The trouble seems to be, Flanders continued, that the bookkeeping and billing de 
partments of the Air Force have been completely uncoordinated. 


MAY HAVE TO RELY ON CARRIERS’ HONESTY 


White said the Air Force was going back through its records to see if there were 
any other cases like Pan American before last July. He said “we may have to 
rely on the honesty of the carriers like Pan American, but, if necessary, we will 
have to ask the carriers if they owe the Air Force any money.” White assured 
the committee that some system would be worked out to assure payments, and 
to determine whether the nonscheduled lines requesting AF gasoline have a good 
credit rating in the first place. 

Little thought has been given to a discontinuance of the credit practice because 
of the “small business” element, White said. “If we stopped their credit, it would 
probably put some of the smaller airlines out of business,” he stated, adding “and 
then we would hear some screaming.” In obviously contradictory statements, 
White said, at one point, “nobody gets an Air Force contract unless they have 
financial stability.” And another time he said, “the whole problem revolves 
around the nonskeds who were encouraged to come into the business back in 
1950 and because they weren’t too well off were extended credit.” 

Chairman Flanders indicated today that the whole situation will require con 
siderably more study and instructed the staff to further explore such additional 
subjects as (1) nonpayment of rentals for leased Air Force equipment; (2) 
maintenance and repair services provided to civil operators; and (3) how could 
the whole business be liquidated since it was developed with Air Force planes 
and Air Force gas, all on credit, with little or no private investment? 

Included in the record was the following list of air carriers and the amounts the 
Air Force says will be due the Government as of April 1, 1954: 


CN ea ceereed dees ais aera $30, 327. 
eR ik on a nc eionne aeibean : a ee ere 16, 616 
Federated Airlines._.........._ ae ee 7 o 5, 684. 
United States Overseas Airlines__ 131. 
United States Airlines________- 196 
Connor Air Lines... __-_- 004 
Lake Central Airlines__.______-_-_ bacinssibtsdchakonnoned okiane stessiaind . 186. ! 
Consolidated . ai 682. 
ee Oy DS | a a I a , 860 
California Hawaiian eet 611. 5 
Ai? Bao ein zi : 180. 3: 
Thailand Airways, Ltd bs wasoaia 355 
Southern Air Transport 172. 
EN id ia ticireck ina Ad ide ake pc binka apical 344. 
West Air Transport 2, 951. 
Associated Air Transport : . , 563. 
OT i i ea lesince il $91. 
a a ob angus lap laiiieiniienbaieiiiionmnensoes ecm , 464. 
North American Food Carriers 7 2, 885. 

, 416. 


362 


») 
45), 
- 142, 
64, 
38, 
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Peninsular Air Transport 

Air Transport Associates 

California Air Charter 

Meteor Air Transport 
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{From the American Aviation Daily, September 15, 1953] 
CAB Bouttps Up REcorp or NorTH STAR COMBINE 


After 9 days on the witness stand, D. J. Macklem, an administrative officer in 
the so-called North Star combine and a Paul Mantz witness, finally stepped down 
in the CAB’s large irregular air carrier investigation now being held in Los 
Angeles, termed an “evasive” witness by Examiner Ralph E. Wiser. 

Macklem’s vague answers were cited by C. J. Stratton, counsel for Americar 
Airlines, in a motion to strike exhibits offered in support of the Paul Mantz Air 
Services application. 

Sponsors of the Mantz exhibits were Macklem and Mantz himself. In his 
appearances at the hearing, Mantz admitted he knew almost nothing of the oper- 
ations of his company in the North Star group. This lack of knowledge on Mantz’ 
part left no opportunity for cross-examination, Stratton contended, and Mack 
lem’s unresponsiveness on the stand produced the same result, he declared in 
moving to invalidate the exhibits. 


DIDN’T KNOW DIRECTORS 


Example of conflict in Macklem’s testimony was his reference to the organiza 
tion of Airline Tickets, Inc., of which he is treasurer. This is a North Star ticket 
agency. On his first day on the stand, Macklem denied knowledge as to the mem 
bership of Airline Tickets’ directors. 

“Are you a director of Airline Tickets?” he was asked. 

“Not that I am aware of,” he replied. 

Asked in a further question if Don Rich was a director of Airline Tickets, 
Macklem replied: “I couldn’t say.” 

Near the close of his appearance, however, Macklem testified he had discussed 
the matter with the attorney for Airline Tickets, who was custodian of certain 
corporate records, and was now able to testify that Don Rich, Mrs. Rich, and he 
(Macklem) constituted the board of directors of Airline Tickets. 

On his first day of testimony, he said Airline Reservations of New York main 
tained and operated the North Star ticket office in Miami. Later, he denied 
knowing anything about who might have done business in Miami under the North 
Star name. 

ALSO SUBPENAED BY BUREAU COUNSEL 


Brought into the hearing as a witness for Paul Mantz Air Services, Macklem 
also was subpenaed by Bureau Counsel Bagan for his appearance in his capacity as 
secretary-treasurer of Airline Ground Services, Inc., the North Star fiscal agent, 
and as treasurer of Airline Tickets, Inc. 

This move by the bureau counsel served to spotlight two developments. One 
was that the bureau counsel is seeking to spread a comprehensive outline of the 
mechanics of the operation of one of the major nonskeds on the record. The 
other was that CAB subpenas directed at Airline Tickets, Inc., Airline Reservi 
tions of Illinois, and Airline Reservations of New York, the North Star ticket 
agencies, will not be answered unless they are backed up by a court order. At 
torneys for the agencies contend they do not come under the jurisdiction of the 
CAB since they are not air carriers or applicants in the proceeding. In request 
ing the Macklem subpenas, bureau counsel read a statement into the record in 
which he alleged that Airline Tickets, through its agreements with nonscheduled 
letter holders and its interlocking relationships with other agencies, holds itself 
out as an air carrier and provides a daily scheduled service between certain 
points. 

Following represents an outline of the North Star operation as established 
through testimony of witnesses at the Los Angeles hearing so far. 

1. Don Rich is president of Airline Tickets, Inc., Airline Reservations of Illi- 
nois, Airline Reservations of New York, and Airline Ground Services, Inc. 

2. Airline Tickets is in charge of ticket agencies in California and in the West. 
Airline Reservations of Illinois is in charge of the Chicago and Detroit ticket 
offices. Airline Reservations of New York is in charge of the ticket agencies in 
New York, Washington, Miami, and elsewhere in the East. These corporations 
comprise the North Star chain of ticket agencies and they also do business under 
such names as North Star Aireoach, Air America, and the Flying Trishman. 

3. Since January 1, 1953, Airline Ground Services, Inc., has acted as “fiscal 
agent” for the North Star carriers, performing the accounting and bookkeeping 
functions and advancing money to pay all bills and operating expenditures. Air- 
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line Ground Services also maintains counters at the airports, where it handles 
passenger check-ins, baggage handling, manifesting, and dispatching of aircraft. 
This corporation receives 2 percent of expenditures paid out for the account of 
the air carrier as a fee for its services as fiscal agent. It receives $100 per de- 
parture or arrival at Burbank and $50 per departure or arrival at Kansas City, 
Chicago, and New York as fee for ground operations services. 

4, Carriers operating in the North Star group have exclusive agency contracts 
with Airline Tickets and the two Airline Reservations corporations. This means 
the North Star chain of ticket offices has complete charge of traffic procurement 
and collects commissions of between 30 percent and 40 percent. 

5. For several months in the early part of 1953, the North Star carriers pro- 
cured their pilots, copilots, and stewardesses from a common pool. 

6. Air coach operations of Paul Mantz Air Services in the North Star group 
were conducted in the following manner: Airline Tickets and the two Airline 
Reservations corporations remitted revenues collected to Airline Ground Services 
“for the account of Paul Mantz.” Bills and invoices for gasoline and oil, insur- 
ance, maintenance, etc., were paid by Airline Ground Services “for the account 
of Paul Mantz.” Airline Ground Services also paid the pilots who flew “for the 
account of Paul Mantz” and remitted Federal transportation taxes and with- 
holding taxes on personnel salaries “for the account of Paul Mantz.” These 
moneys “advanced” were offset on the books kept by Airline Ground Services for 
Paul Mantz Air Services against the revenues due from Airline Tickets and the 
two Airline Reservations corporations, 

Not until July 15, 1953, or 6 months after Paul Mantz Air Services started 
coach operations, was any deposit made in a bank account in connection with 
the Paul Mantz coach-type operations, and then the bank account was in the 
name of Airline Ground Services, and the only persons authorized to draw on it 
were D. J. Macklem, treasurer of Airline Ground Services, and his secretary, 
Vyonda MacGregor. Subsequently, a separate bank account for Paul Mantz was 
opened in the Southwest Bank at Inglewood, Calif. This is the bank of which 
M. P. Illitch, president of Air Services, Inc. is chairman of the board. In this 
new bank account, Macklem said checks must be signed by 2 of the following 


3 persons: Paul Mantz, Marion E. Johnson, secretary of Mantz, or D. J. Macklem. 


[From the American Aviation Daily, October 21, 1953] 
CuRREY-SKYCOACH CONNECTIONS REVEALED AT NONSKED HEARING 


How Currey Air Transport, Ltd. became a unit of Skycoach, one of the larger 
and more successful of the nonsked systems, is being unfolded in the CAB’s large 
irregular air carrier investigation in Los Angeles. 

The Currey enterprise operates a DC-4 and a C46 which are leased from 
Nevada Aero Trades, Inc. Latter company is owned by Irving B. Hermann and 
his wife, Ida Mae Hermann, who also own Great Lakes Airlines and are princi- 
pals of Skycoach. 

Currey Air Transport is one of 17 carriers holding individual exemptions from 
the CAB as “irregular transport carriers.” It originally was wholly owned by 
Arthur R. Currey and his wife, Mary E. Currey, who conducted flight school, crop 
dusting, and fixed base operations at Galesburg, Ill., since about 1930. These 
activities still are conducted by the Curreys under the names of Currey Flying 
Service and Currey Aerial Sprayers as operations entirely separate from Currey 
Air Transport. 


PAID $5,000 FOR STOCK 


Currey testified that in December of 1950, he opened negotiations with Robert 
M. Smith, then operations manager of Great Lakes Airlines, principal Skycoach 
carrier. These negotiations were consummated shortly before May 11, 1951, or 
approximately 2 months after the CAB granted the exemption order, and Smith 
became a Currey director. At that time, the Curreys removed ali assets of Cur- 
rey Air Transport, called in all existing shares of stock, and issued 100 shares of 
new stock. Currey retained 51 shares and 49 shares went to Smith who paid 
Currey $5,000 for the stock. Currey retained the title of president of the com- 
pany and Smith became executive vice president. In this capacity, Smith con- 
ducted the operations of Currey Air Transport from his headquarters in Burbank, 
Calif., but Currey declared he kept in close touch with Smith on the operations of 
the carrier. 





1104 REVISION OF CIVIL AERONAUTICS ACT 


Although the CAB’s exemption order was granted to Currey on March 16, 1951, 
the carrier conducted no operations until May 9, 1952, when it resumed with 
two C—46 aircraft leased from companies affiliated with Skycoach and carrying 
traffic generated by Skycoach ticket agencies. 

Skycoach originally was controlled by the Hermanns, owners of Great Lakes, 
and Edward Ware Tabor, who owned Trans American Airways. In 1951, Tabor 
retired from nonscheduled operations and sold the Trans American letter to the 
North American Airlines system. Latter started using the Trans American 
letter in December of 1951. 


USED MONARCH LETTER 


In November or December of 1951, Skycoach began using the letter of regis 
tration of Monarch Air Service. At that time, Robert M. Smith terminated his 
employment with Great Lakes Airlines and became general manager of Monarch, 
which operated as a second Skycoach carrier until about May of 1952. At that 
time, Pierce O’Carroll, owner of the Monarch letter, closed down the operation 
for a time. 

Thereupon, the two C-46 aircraft which had been operated on the Monarch let- 
ter were leased to Currey Air Transport and Currey began operating as the 
second Skycoach carrier with Robert M. Smith becoming executive vice presi- 
dent of Currey. First Currey flight under this arrangement was conducted May 
9, 1952. Meanwhile, after several months’ inactivity, Monarch returned to the 
Skycoach fold in December of 1952 and since that time has operated a C—46 
pursuant to arrangements with Skycoach. 


[From the American Aviation Daily, November 25, 1953] 
TESTIMONY GIVEN ON SKYCOACH CIRCULARS 


An Official of a Chicago mailing firm testified at Los Angeles hearings in CAB’s 
large irregular carrier investigation to mailing Skycoach circulars to 14,000 
Chicago policemen in February 1953, offering a commission “for your favorite 
charity” for passengers procured for Skycoach. At the bottom of the circular, 
large red capital letters reminded the policemen: “P.S. Charity begins at home.” 

Witness was George E. Schmitt, a partner in the Rylander Co. Testifying 
under subpena by railroad intervenors, Schmitt produced copies of other Sky 
coach circulars mailed by his firm to schoolteachers, servicemen, barber-shop 
and beauty-shop operators, and others in the Chicago area in the spring of 1953. 
He said he had been unable to collect in full from Skycoach for these mailings 
and had obtained a judgment for $1,215 for the unpaid balance, 

Also testifying was Arthur Brill, a Los Angeles printer, who said he received 
an order to print Skycoach circulars similar to the Chicago police circular mailed 
by Schmitt. 


{From the American Aviation Daily, November 17, 19521 
NONSKED’s Funps KeEpT IN “SEcRET”’ ACCOUNT 


Evidence that one nonscheduled airline kept a “secret bank account” whicn 
reportedly was lost in a burglary and that another had a fictitious check writer - 
which enabled it to stall creditors has highlighted latest developments in the Los 
Angeles session of hearings in CAB’s large irregular air carrier investigation. 

The bank account was admittedly kept secret for the purpose of concealing 
assets of Great Lakes Airlines from creditors. The secret account was kept in 
the name of Great Lakes Airlines Agency, Inc., a corporation whose sole known 
function was to maintain a bank account in which to conceal the funds of Great 
Lakes Airlines. Both the airline and the agency were wholly owned by Irving 
E. Hermann and Ida Mae Hermann. 

According to testimony given, the books of the airline were so kept as to give 
no indication of the existence of the agency, and to make it impossible to tell the 
amount of the airline’s funds in the secret account, or the extent to which Sky- 


coach Ticket Agency or other debtors of Great Lakes Airlines had actually paid 
amounts due the airline. 
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EXPLAINS WHY DEVICE WAS USED 


According to Mrs. Hermann, the device was used “in order to try to protect our 
cash. We decided to try to put it someplace where it would not be subject to any 
attachment, judgment, or anything else that could be secured against Great Lakes 
Airlines. Now that everyone knows about this I shall immediately close it out 
and form another one.” 

In the case of another airline, Currey Air Transport, Arthur Currey, president, 
testified that he personally was not authorized to draw checks on the airline’s 
bank account, but that a “Virginia Smith” or “Nancy Smith” was. After 5 days 
of testimony it developed that the “Virginia-Nancy Smith” name was a fictitious 
one used on Currey checks by a Miss Garnet -Pratt, who allegedly has her own 
business, the Deluxe Business Service, which received $50 a week for 2 days’ 
work a week on the Currey books. 

After Currey developed that “Virginia Smith is Garnet Pratt,’ he went on to 
explain that the woman had been authorized to sign Currey’s checks at the re 
quest of Robert Smith, executive vice president of the airline, and that Smith’s 
reason for using the name Virginia Smith was that “Currey Air Transport then 
was short of money and Mr. Smith didn’t want people bothering Miss Pratt try- 
ing to get advances or creditors hounding her for checks.” 


{From the American Aviation Daily, November 17, 1953] 
GREAT LAKES’ OPERATIONS REPORTED PROFITABLE 


Operating results of Great Lakes Airlines for the last 4 years challenge the 
validity of nonscheduled airlines’ claims that a minimum of 14 round trips per 
month between any pair of points is essential to an economically sound and 
profitable operation. At hearings in Los Angeles in the large irregular carrier 
investigation, it was brought out that Great Lakes operations have been much 
more profitable since confined to a maximum of eight trips by a CAB cease- 
and-desist order in August 1952. 


Great Lakes’ reports to CAB indicate an aggregate operating profit of 
$17,622.24 during the 41 months between April 1949 and August 1952, inclusive, 
or an average of about $430 per month. For the 10 months from September 1952 
through June 1953, however, Great Lakes reported a net profit of $52,889.44, 
or an average of almost $5,300 per month, although subject to the 8-flight 
restriction. 


LOSS OF RECORDS EXPLAINED 


Meanwhile, the disappearance of all records of the secret bank account of 
Great Lakes Airlines—maintained in the name of Great Lakes Airlines 
Agency—is now attributed to loss or misplacement rather than theft (Daily, 
November 17). Initially, Ida Mae Hermann testified she placed the bank 
account records in a “good looking” briefcase which had been stolen on August 
19, 1953, together with an adding machine and possibly other items. Her cur- 
rent testimony is that the briefcase was recently returned to Great Lakes by a 
borrower and that she last saw the bank-account records in a folder on her 
desk at about the time of the theft—or possibly a few days later than the theft. 

Mrs. Hermann also testified to another bank account which Great Lakes 
Airlines has maintained in its own name for several years in Miami. She said 
that the reason for keeping the Miami bank account was much the same as the 
reason for keeping the secret account in Los Angeles—so as to make it more 
difficult for any creditor to trace and attach the bank account. 


The Cuarrman. I will make the letter from Mr. Maclay to me a 
part of the record which sets out the various component parts of 
what composes the North American Airlines group as it now exists. 

That is what you asked for, isn’t it, Senator Schoeppel? 

Senator ScHorrre.. Yes. 
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(Letter and composition of North American Airlines group is as 
follows :) 


WASHINGTON, D. C., July 12, 1954. 
Hon. JoHN W. BRICKER, 


Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D. C. 


DEAR SENATOR BRICKER: In response to a request of Senator Schoeppel, I am 
furnishing herewith a breakdown and brief explanation of the North American 
Airlines group as it now exists. 

Very truly yours, 
Harpy K. Mactay. 


NorTH AMERICAN AIRLINES GrouP, JULY 12, 1954 


Ticket agency : North American Aircoach System, Inc. 
Air carriers: 
Trans National Airlines, Inc. 
Trans American Airways, Inc. 
North American Airlines, Inc. 
Hemisphere Air Transport 
Unit Export Corp. 
Aircraft ownership: 
Twentieth Century Aircraft Co., Inc. 
Twentieth Century Aircraft Co. 
Accounting and fiscal : Republic Air Coach System 

Republic Air Coach System and Twentieth Century Aircraft Co., both partner- 
ships, are owned equally by James Fischgrund, R. R. Hart, Stanley D. Weiss, and 
Jack B. Lewin. These same individuals are equal stockholders in North Amer- 
iean Aircoach System, Inc., the original corporate name of which was North 
American Airlines Agency Corp., and in Twentieth Century Aircraft Co., Inc. 

North American Aircoach System, Inc., sells air transportation to members 
of the public on the carriers above named which in turn lease their aircraft 
from Twentieth Century Aircraft Co., Inc., or the partnership Twentieth Cen- 
tury Aircraft Co. All agreements between these companies are on file with the 
Civil Aeronautics Board. 

Twentieth Century Aircraft Co., Inc., was incorporated December 28, 1953, 
and took over the properties theretofore owned by Standard Airmotive Co., a 
partnership in which James Fischgrund and Stanley D. Weiss were equal 
partners, and of California Aircraft Co., a partnership in which the four named 
individuals were equal partners and in which Maury Swidler had a one-seventh 
interest. 

Republic Air Coach System performs all of the accounting and fiscal func- 
tions for all the companies. 

There is pending before the Civil Aeronautics Board an application to ap- 
prove the merger of all of these companies upon the granting to North American 
Airlines group of a certificate authorizing scheduled coach service. 


Senator Scnorrret. Going back to this chart again, and since you 
are of counsel and are familiar with it, which of the concerns on the 
chart hold any form of authority from the Board to be irregular air 
carriers ¢ 

Let me ask this, is the Trans-National Airlines, Inc.; the Trans- 
American Airways, Inc.; Twentieth Century Airlines, Inc.; Hemi- 
sphere Air Transport; Unit Export Corp. a correct listing? 

Mr. Macray. That is right. 

Senator Scnorrren. Do they have any authority to fly planes? 

Mr. Mactay. Yes. With regard to this chart, it is a little peculiar 
in that it does not state the situation as of any moment. It is as 
though you took United States Steel and put the history of it on one 
piece of paper. This is the corporations and companies that have 
been in existence different times. This goes back to 1941 and gives 
anything in existence from that time up to date. 
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Senator Scuorpren. I did ask you the other day when you raised 
some question and I would be very happy and I think it would be 
very well to have in the record if you find that this chart is in any 
way inaccurate or is misleading, to furnish to the committee anything 
that is a correction of that and frankly I would like to see it. 

Mr. Mactay. That is what I asked for. 

Senator Scnorpren. I take it that is what you furnished. Thank 
you very much. 

Now, do these other concerns like Republic, North American Air- 
lines Agency Corp. hold any form of authority from the Board? 

Mr. Mactay. No, they do not. If Mr. Sweeney will hand you that 
chart, you can see that. 

Senator ScHorpPet. That will be in the record then ? 

Mr. Mactay. The only companies having authority from the Board 
are the 5 you mentioned, and those 5 have letters of registration au- 
thorizing them to operate as so-called irregular carriers. 

Senator ScHorpreL. Do they submit reports to the Board? 

Mr. Mactay. They do. 

Senator Scnorpre.. Do the companies such as Republic, North Amer- 
ican Airlines Agency submit reports to the Board ? 

Mr. Mactay. They do not. However, we entered into a stipulation 
with the Board with respect to this enforcement case in which I per- 
mitted the Board investigator to go through the books and records of 
every company and microfilm anything they wanted, and believe me 
they microfilmed practically everything we had. 

Senator Scnorpre.. Going back to these five companies on the chart 
there and I gave the ones who have authority to be air carriers. 

Mr. Mactay. Yes. 

S-nator Scnorrret. Do any of these five companies own other air- 
craft, any aircraft? 

Mr. Mactay. No, they do not. They lease the aircraft they operate. 

Senator Scnorpre.. Do any of them advertise in their own name? 

Mr. Mac tay. No, they do not. The advertising is all done through 
North American Coach System, Inc., and there was nothing improper 
in that at the time the carriers got their ye authority. 

It is only improper under a regulation, the validity of which is be- 
ing tested now. 

Senator Scnorpret. Yes, a matter you made reference to a moment 
ago. 

Mr. Mactay. Yes. 

Senator Scuorrpet. Do any of these five own their own ticket offices ? 

Mr. Mactay. The answer is “No.” Generally speaking, certificated 
carriers own their own offices and they also sell through ticket agencies 
the same as we do. These carriers own. no ticket offices of their own. 
They operate so far as sales of transportation are concerned, through 
the same ticket office as North American. They operate in 26 cities. 
It would be foolish for them to have their own ticket offices. — 

Senator ScuorrreL. Do any of them do their own maintenance 
work, the ones I mentioned ? 

Mr. Mactay. Twentieth Century Airlines does some of its own 
maintenance and does some of the maintenance for the other carriers, 
but does not do major overhaul. 

As of December 28, 1953, there was organized Twentieth Century 
Aireraft Corp. which is owned by these same four individuals and 

47965—54——71 





1108 REVISION OF CIVIL AERONAUTICS ACT 


which has just leased a very large hangar space at Burbank and have 
employed over 100 people and hil is doing major maintenance of all 
types, not only for those but for other carriers, and it is a very mod- 
ern, up-ta-date overhaul facility 

The Cuairman. What other carriers do you mean when you say 
uther carriers ¢ 

Mr. Macray. I don’t know as of right now, but the operation will 
tw» doing maintenance for these carriers and also other carriers. 

There are quite a few people like Pacific Airmotive who do some 
it Aintenance for scheduled and nonscheduled and some of the feeder 
carriers and all types. 

Senator Scuorrre.. Is there any officer on the committee of these 
carriers included in the term the North American management as you 
use this term in Board proceedings and in this hearing ? 

Mr. Mactay. I believe there was testimony in the enforcement case 
in which it was said that the North American management included 
the people who are these four individuals, as well as the heads of each 
of the carriers which would be consistent with our position on every- 
thing. 

We feel that the North American management is the corporation 
responsible for the development of aircoach since 1946 and that would 
include the four individuals named here. 

Senator Scuorrret. Do any of these five have any engineering 
departments ? 

Mr. Mactay. Engineering departments ? 

Senator Scuorrret. Yes, do you maintain an engineering depart- 
ment in one of the five ? 

Mr. Mactay. I don’t know exactly. I would say that certainly we 
do not have what you would call a major engineering department, if 
you are talking about a basic research or something like that. 

However, Standard Airmotive has shops out there and the new com- 
pany, Twentieth Century Corp. does maintenance which you could 
call engineering ; insofar as basic research, no. 

Senator ScHorpreL. With respect to research, that is what I am 
talking about. You said “No.” 

Mr. Mactay. That is right, no basic research. 

Senator Scnorrrex. You are testifying in terms of maintenance. 

Mr. Mactay. Yes, maintenance and engineering to the extent that 
you need it to do maintenance and modifications to some extent. We 

ave done a great deal of modifications. Standard Airmotive has. 
We have taken DC-3’s and changed them and modified them. We 
have done engineering in that sense. 

Senator Scuorrret. What one of these companies has pilots and 
stewardesses on its payroll ? 

Mr. Mactay. Twentieth Century Airlines, the correct name of 
which is North American Airlines, Inc. 

Senator Scuoerret. That is the only one? 

Mr. Mactay. That is correct, and of course all this information that 
you are eliciting from me is in the form of documents filed with the 
Civil Aeronautics Board. We have filed all the agreements with the 
Civil Aeronautics Board and they have been on file at least 18 months 
or more. 

Senator Scuorpret. I am probably somewhat repetitious. 
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Mr. Mactay. No, not at all Senator. In other words, none of the in- 
formation you have asked me is not information that has not been dis- 
closed to the Board. It is all in black and white and applicable for 
quite a while. 

Senator Scuorrret. The only function of these five companies on the 
chart is to hold nonscheduled letters of registration. Is that a fair 
statement ? 

Mr. Mactay. I would say that is a substantially fair statement. 
Since we got no subsidy—and as a matter of fact we operate profitably. 
It would be impossible for such a carrier to have its own ticket agency 
and maintenance system and you could not support it, and that is the 
reason that the Board based on these regulations—and that is sub- 
mitted through a memorandum which is part of the record. 

Senator Scuorrret. Thank you, Mr. Chairman. 

The CuairMan. We will make a part of the record at this time a 
letter from Mr. William Barclay Harding addressed to Mr. Edward C. 
Sweeney, counsel of the Interstate and Foreign Commerce Committee, 
which is a covering letter for a pamphlet entitled “Local Service Air 
Transportation and Metropolitan Helicopter Services”. 

(Covering letter and pamphlet are as follows:) 


SMITH, BARNEY & Co., 
New York 5, N. Y., July 8, 1954. 
Mr. Epwarp C. SWEENEY, 
Counsel, Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington, D.C. 


Dear Mr. SWEENEY: I am sending you herewith a copy of the report on Local 
Service Air Transportation and Metropolitan Helicopter Services, about which 
you wired me. Five copies have already gone out to you under separate cover. 
The enclosed copy contains certain corrections which I think are desirable and 
will be made in the next edition, if there is one. If the report is inserted in the 
record of the hearings on the McCarran bill, I hope that it can be put in with the 
corrections. 

The corrections are not matters of substance but do contribute to a better un- 
derstanding of the thoughts behind the report, in my opinion. 

When and if you should have further hearings on aviation legislation, I am 
sure that the aviation securities committee of the IBA would be happy to send 
representatives to testify in regard to the investment banking point of view, if 
requested to do so. 

The recommendations contained in the enclosed report were made as brief as 
possible, to cut down the length of the report. For the purposes of your com- 
mittee, I believe some further explanation of the recommendations and the think- 
ing behind them would be desirable, at the appropriate time. 

With many thanks for your interest in our report, and with best regards, I am, 

Sincerely, 
Wm. Barcitay HaArpina. 


LOCAL SERVICE AIR TRANSPORTATION AND METROPOLITAN 
HELICOPTER SERVICES 


A study of two of the newer elements of the air transportation industry from the 
investment banking viewpoint—Investment Bankers Association of America 


MEMBERSHIP OF AVIATION SECURITIES COMMITTEE 
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INTRODUCTION 


The air transportation industry has had to overcome many difficulties in attain- 
ing its present established and essential status. In addition to the technological 
complexities related to design, production, and operation of aircraft, there have 
been a host of economic problems. 

The companies that fly the domestic trunk routes of the United States have 
achieved a high degree of economic as well as operational maturity. Subsidies 
paid this segment of the air transportation industry have diminished appreciably 
and a majority of these carriers are on, or close to being on, a self-sustaining 
basis. The companies in the segments of the air transportation industry that 
are the subject of this report have not yet attained self-sufficiency, yet sre making 
important contributions to the national welfare. If they are to be recognized 
as permanent parts of our air transportation system and allowed to grow, they 
will require increasing amounts of capital, most of which it will be the respon- 
sibility of the investment banking industry to supply. 

This analysis of local service and metropolitan helicopter air transportaticn is 
written from the standpoint of the investment banker, and is offered as a public 
service by the aviation securities committee of the IBA. The views expressed 
have not been approved or disapproved by the IBA board of governors and do 
not necessarily represent the views of the entire IBA membership. 

AVIATION SECURITIES COMMITTEE, 


Investment Bankers Association of Amcrica. 
JUNE 24, 1954. 


Part I, THe Loca SERVICE CARRIERS 


THE ORIGIN OF LOCAL SERVICE AIR TRANSPORTATION 


The Civil Aeronautics Board on July 11, 1944,’ announced its determination 
to launch short-haul service following an extensive investigation which had 
examined the propriety of extending air transportation to communities where 
such service previously had not appeared to be warranted commercially. 

The new service was originally known as a feeder operation, but in recent 
years the broader term “local service” has been applied, and this term will be 
used in this report. The Board determined, in its basic report, to grant tem- 
porary certificates of convenience and necessity of 3 years’ duration. The 
“feeder” services were launched as “experimental,” but they followed the broad 
mandate of the Civil Aeronautics Act of 1938. In section 406(b) of this basic 
legislation, which deals with the establishment of mail rates for all carriers, 
the Board is directed to consider : 

“* * * the conditions peculiar to transportation by aircraft and to the particu- 
lar air carrier * * * (and to) take into consideration, among other factors, 
the condition that such air carriers may hold and operate under certificates au- 
thorizing the carriage of mail only by providing necessary and adequate facili- 
ties and service for the transportation of mail; such standards respecting the 
character and quality of service to be rendered by air carriers as may be pre 
scribed by or pursuant to law; and the need of each such air carrier for com- 
pensation for the transportation of mail sufficient to insure the performance of 
such service, and together with all other revenue of the air carrier, to enable 
such air carrier under honest, economical, and.eficient management, to maintain 
and continue the development of air transportation to the extent and of the 
character and quality required for the commerce of the United States; the postal 
service, and the national defense.” [Emphasis supplied.] 

These considerations, which contain elements far beyond the purely economic, 
apply with equal force to local service, to long-haul trunkline operations, and 
to the metropolitan helicopter services which are discussed in part II of this 
study. 


THE BASIC OBJECTIVES 


In creating the local service carriers (see exhibit A for date of initial cer- 
tifications) the Board assigned them missions different from those of the trunk- 
lines. 

Initially, the Board had the following objectives in mind : 

1. The local service carriers were to serve limited, homogeneous areas, recog- 
nizing particularly the transportation needs of the smaller cities. No particular 
limits were stated as to size of such geographical areas, but the adequacy of 
ground transportation was an element in determining these areas. 
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2. Local management was to be encouraged. Familiarity of management with 
local problems and identity with local interest would, the Board believed, foster 
managerial concentration on promotion of air service within the area. 

3. The flow of traffic between the smaller cities, not previously served, and 
large metropolitan trading areas was to be promoted. 

4. Traffic was to be short-haul. The Board said in this regard: 

“* * * it becomes apparent that the provision for short-haul and local service 

with aircraft will be in very great measure an experimental operation and con- 
stitutes a problem with respect to which we have little or no information of a 
factual nature.” * [Emphasis supplied.] 
Here is the definite characterization of local service lines as experimental. It 
is not surprising to find that there was no rigid definition of what was “short” 
versus “long” haul. Where population centers are widely dispersed, as in the 
Southwest and Far West, local service lines have longer distances between 
stations than in the more densely populated East. 

5. There was to be as little direct competition with trunklines as possible. 
Local service lines were to “feed” traffic to the trunklines, and to supplement 
trunk operations as well as to carry purely regional traffic. (There are 195 
cities on the local service routes not served by the trunk carriers, and they fly 
26,000 unduplicated route miles. The 195 cities solely on local service lines have 
a population of over 4 million. Including terminals jointly served with trunk 
carriers, the local service lines serve 381 cities with a population of over 40 
million.) 

These missions are and have been subject to modification in the light of experi- 
ence, or because of changes in CAB philosophy. The Civil Air Policy Report 
(dated May 1954), prepared by the Air Coordinating Committee and subsequently 
endorsed by President Eisenhower, suggests that it would be desirable for the 
unsubsidized trunklines to absorb parts of the local service carrier system, in 
order to reduce air transportation subsidies. A keynote of the report is the 
need for subsidy reduction. This report will undoubtedly have an important 
influence on the future policies of the CAB, the Chairman of which is a mem- 
ber of the Air Coordinating Committee. However, we feel it important to point 
out that the CAB is theoretically independent of policy control by the admin- 
istrative branch of the Government and is therefore not bound to follow Air 
Coordinating Committee recommendations. At this time it is impossible to de- 
termine, specifically, how the ACC recommendations will be applied. Our anal- 
ysis of the local service carrier industry is, therefore, based on the CAB policies 
now in effect. 

NATIONAL DEFENSE ASPECTS 


In addition to the basic function of providing air transportation to communities 
off the main lines of communication, there are other benefits to the Nation 
deriving from local air service. Primary among these is the contribution to the 
national defense. 

The local service carriers have a fleet of about 165 twin-engine aircraft. 
Although most of them are DC-—3’s, an outdated airplane, these carriers in 1953 
flew approximately 390 million passenger-miles. But in times of emergency it 
would be easily possible to double the load factor (about 38 percent in 1953) and 
increase by 50 percent the utilization per day (about 6 hours), thus providing 
a potential 1,170 million annual passenger-miles of transport capacity. 

The local service carriers also provide a valuable pool of trained personnel. 
They employ approximately 750 pilots, plus a substantial number of mechanics 
and other technicians. Further, there are many airports which owe their con- 
tinued existence principally to the local service carriers. These airports are thus 
continued as an asset in case of national emergency. 


GROW TH—A MEASURE OF ACCEPTANCE 


The local service group last year flew more than 1 million ton-miles of mail, 
955,000 ton-miles of express and 1,179,000 ton-miles of freight. A total of 40,- 
147,000 ton-miles of traffic (including passengers) was flown on planes operating 
more than 45 million plane-miles. 

The local service group has had a record of growth which indicates vitality. It 
compares favorably with the growth of the trunk carriers. Yearly local service 


ee 





1 Local Feeder and Pick-Up Air Service, vol. 6 C. A. B. (1944). 
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passenger revenues have increased 215 percent since 1949, while trunkline pas- 
senger revenues have growth 107 percent in fhe same period. Local service also 
has grown faster than the trunklines did in the late 1930’s, when these carriers 
were in a development phase somewhat comparable to that of the local service 
group since 1949 (exhibit B). 

The growth is due to expansion of routes by the CAB in response to public 
demand for service, as well as to increases in traffic. It is important to note that 
there were wide variations from the average experience. 


OPERATING CHARACTERISTICS 


The local service carriers generally operate routes which have low traffic 
density, and the average distance traveled per passenger is far below that of 
trunklines. In 1953 local service passengers traveled an average of about 193 
miles compared with about 537 miles for the trunkline passengers. 

It is axiomatic in any form of transportation that the relationship of expense 
to revenues becomes less favorable as average revenue hauls decrease in length. 
It costs approximately the same amount to sell the passenger his ticket, handle 
his baggage, solicit his patronage and do the bookkeeping for his flight, whether 
he travels 193 miles or 1,930. But the revenue for the shorter flight (pretax) is 
only about one-tenth of the revenue for the longer flight. 

In addition, where stops are frequent and much time is necessarily spent in 
traffic patterns and taxiing on the ground, fuel consumption is higher, and wear 
and tear on engines, landing gears, and tires is increased, all resulting in higher 
hourly maintenance costs than for the long hauls. 

Because of the necessity for frequent stops, the average hourly utilization of 
aircraft by local service carriers tends to be lower than that of the trunklines. 
Utilization of equipment may also be limited in subsidized operations by limita- 
tions on the number of miles that the carrier is paid to fly under CAB authoriza- 
tion. 

The trunklines for the past 4 years have been achieving a load factor of bet- 
ter than 60 percent average, and the Big Four, the most profitable carriers, ran 
close to a 65 percent load factor in 1953. Whereas the break-even load factor 
of the trunklines, as shown on the CAB’s 12-month moving average as of last 
September 30, is under 60 percent, the local service carrier’s break-even load 
factor is nearly 80 percent, a level which cannot as a practical matter he at- 
tained. Last year the local service carriers had an average load factor of 38 per- 
cent, the best in their history up to then (exhibit B). 


EQUIPMENT PROBLEM 


Even with the best flight equipment possible, the economics of short-haul trans- 
portation would be less favorable than those of trunkline operation. But with 
the DC-3., the only aircraft available as a practicality, the problem is accentu- 
ated. This aircraft has been in service more than 16 years and is commonly 
acknowledged to be obsolescent. Its airspeed is at least 100 miles an hour less 
than that of the larger modern airliners and its unit costs are higher. The speed 
differential is not as important to the operator engaged in short-haul transpor- 
tation as the differences in operating cost and passenger comfort between the 
old and the more modern equipment. The latter is especially important on com- 
petitive rontes. For all of the reasons stated, local-service operators, almost 
unanimously, would like to acquire a DC-3 replacement, but none is in sight. 

The manufacture of aircraft for the airlines is a risky business. In the first 
instance, the development of a transport plane involves a huge expenditure. If 
the airlines are satisfied with the development, and are willing to buy, they natu- 
rally want a fixed-price contract with minimum escalation. Between the sign- 
ing of the contract and the delivery of the product many months elapse. The 
manufacturer takes a tremendous gamble on what will happen to his costs dur- 
ing that period. Furthermore, the manufacturer almost never starts production 
with the knowledge that he can amortize development expenses against the or- 
ders in hand. He goes ahead in the hope that before the new design becomes 
obsolete he will be abe to add enough sales to his initial orders to bring him a 
profit. 

Few manufacturers have been successful in selling commercial transport air- 
craft. For every commercial transport project which has been profitable, sev- 
eral have resulted in heavy losses. Only when a transport design meets military 
as well as civil requirements, or when driven to extreme measures by lack of the 
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less risky military business, do the manufacturers generally enter the civil 
transport market. 

In 1952 one of the local service carriers, Pioneer, took the initiative and 
bought 9 Martin 202 40-passenger transports having a speed about 100 miles an 
hour faster than the 11 21-place DC-3’s which they replaced. The substitution 
admittedly required additional financial assistance in the form of mail pay; but 
the carrier contended that the traffic requirements warranted an equipment 
change and predicted that in the long run the new type equipment would show 
financial savings. 

Another carrier, Southwest Airways, shortly afterward, supplemented its 
DC-3 fleet with a few Martin 202’s. 

The Civil Aeronautics Board declined to support fhe action of the carriers, 
with the result that Pioneer transferred its 202s to a subsidiary corporation 
and went back to DC-3s, suffering a substantial loss in the process. South- 
west Airways retained its new equipment and operating results appear to have 
vindicated the judgment of the management. 

There seems to be little doubt that the reluctance of the regulatory authorities 
to encourage equipment changes in these instances has had a dampening effect 
on the development of new equipment for local service transportation. 

Much has been said about the possibilities of replacing DC—3s with helicopters. 
The present status of the helicopter is discussed in further detail in another 
section of this report. In that section we show that the helicopter has many 
applications and that there is considerable evidence that it can ultimately be 
developed into a vehicle which will revolutionize local service transportation. 
The weight of evidence suggests, however, that it will be a good many years 
before the helicopter can serve as a replacement for the equipment now operated 
in local service transportation. The actual time will depend to a large extent 
on the degree of encouragement given to helicopter development by the various 
Government agencies concerned with helicopter production and helicopter 
transportation. 

A paper’ presented at a recent meeting of the Society of Automotive Engineers 
by Mr. W. L. McMillen, an official of American Airlines, Inc., indicates that the 
$-55 helicopter, the most modern certificated transport helicopter now in service, 
has a direct flight cost per available ton-mile of $3.47 to $4.37, compared with 
about $0.22 per available ton-mile for twin-engined fixed-wing aircraft, like the 
Convair 240 and the DC-3. He predicts that helicopter costs will come down 
in time, but cautions against overoptimism. 

It is probably not necessary for operating costs of the helicopter and the air- 
plane to become equal in order to be competitive, because service from city center 
to city center will eliminate a number of expenses now incurred at the airport 
and between the airport and the city; thus the helicopter could probably provide 
the traveler with intercity service which is faster and less expensive than that 
provided by fixed-wing aircraft—even though the helicopter has higher direct 
operating costs and lower attainable speeds than the fixed-wing aircraft. 


THE NEED FOR SUBSIDY 


The origin, the objectives, the operating characteristics and the present status 
of equipment, which have been discussed in the foregoing sections of this study, 
all explain the well-known fact that local service air transport operators can- 
not live on their commercial revenues as a number of other air carriers have 
been able to do—notably the major trunklines, which have the “cream” of the 
air transport business, which is comprised of long hauls between population 
centers. The nonscheduled carriers, which make a business of skimming some 
of the cream, have also been able to live on commercial revenues. The nonskeds 
are a major problem for the trunklines, but the local service carriers have no 
nonsked problem. The nonskeds could not possibly live on the type of business 
conducted by the local service group. 

The local service carriers are dependent on subsidy and there is no reason 
to believe that they will be able to do without it in the foreseeable future. 


2An Airline View of the Helicopter, by W. L. McMillen, presented at the SAE meeting, 
January 11-15, 1954. 
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THE CAB AND THE LOCAL SERVICE LINES 


The Civil Aeronautics Act puts all certificated air carriers under the regula- 
tion of the Civil Aeronautics Board. Those receiving subsidy are under espe- 
cially close scrutiny. 

The law provides the CAB with authority over almost every phase of local 
service airline operation: Tariffs, administrative practics, executive compensa 
tion, accounting procedures, and, of course, the routes to be served and the 
Schedules to be operated. But most important of all is the determination of 
mail pay, which is a CAB prerogative. In many instances mail pay is the major 
source of income for the local service carriers. (See Mail Revenue Received as 
Percent of Total Operating Revenues in exhibit D.) 

Mail pay goes far beyond the mere payment for the transportation of mail. 
On March 12, 1952, in a proceeding concerning American Airlines,’ the Board 
declared : 

“The ‘compensation’ to be paid to the air carrier in the airmail rate is not 
merely compensation for the transportation of mail. The use of the mail pay- 
ments is a statutory device for the accomplishment of national objectives that 
transcend the interests of the postal service. Those objectives, expressly stated 
in the act, encompass the maintenance and continued development of air trans 
portation to the extent and of the character and quality required for the com 
merce of the United States, the postal service, and the national defense. The 
compensation which the carrier receives thus becomes compensation not only 
for carrying the mail but for the building up of a system of air transpotation 
which will serve the Nation’s commerce and security as well.” 

The tnread of this argument is further supported in remarks of a former CAB 
Chairman in a statement before a congressional committee. CAB Chairman 
Joseph P. O’Connell testified before the House Subcommittee on Transportation 
on Friday 15, 1950, as follows: 

“Aithough paid to the carriers, this subbsidy is not intended to aggrandize 
their profits; rather, it is paid to them so that they will be finaneially able to 
provide service to communities and localities which might not be able-com- 
mercially, at least at the outset, to support such service or to operate a volume 
of service which initially may be in excess of the commercial demand for air 
transportation.” 

One legislator went so far as to recommend that a method be devised to allo- 
cate to the communities served the amounts paid by the Government over and 
above a fair compensation for carriage of mail. This philosophy has not been 
implemented, but it is mentioned here as further evidence of the concept that air- 
line subsidy is not primarily for the benefit of the carrier, its employees, or its 
stockholders, but for the benefit of the communities served, as well as contribut- 
ing to the national interest previously mentioned. 


THE HOPE FOR REDUCTION OF SUBSDIES 


The Board in laying down its local service policy originally in 1944 envisioned 
a reduction in subsidies. It declared that “only such local services would enjoy 
more permanent status as have shown during the life of a temporary certificate 
that they are capable of operation without undue cost to the Government and 
of a progressive reduction of such costs.” This opinion has been cited repeatedly 
in subsequent proceedings concerning renewal of local service certificates. 

The local service operators in many instances have demonstrated ingenuity 
and initiative and, on the whole, despite many handicaps, have held steady or 
improved their level of operating efficiency. Astute purchases of surplus planes, 
innovations in equipment modifications, in operating techniques and in efficient 
utilization of personnel, have been demonstrated by many of these operators. 

The CAB, in a statement several years ago, said: 


“Experience has demonstrated that after the first few years of operation, the 


local service carriers show a sharp decline in subsidy requirements and it is ex- 
pected that this favorable trend will continue.” ‘ 


® American Airlines, Inc., Mail Rates Proceedings, vol. 3, CAB (1942). 
*Civil Aeronautics Board, Administrative Separation of Subsidy From Total Mall Pay 
ments to Domestic Air Carriers, September 28, 1951, p. 16. 
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3ut cost reductions have not been achieved in the degree evidently expected by 
the Board or by Congress. As requests for subsidy appropriations increased 
with expansion of operations, the local service group was put increasingly on the 
defensive. 
SEPARATION OF SUBSIDY AND MAIL PAY 


Under repeated proddings by Congress and especially by the Post Office De- 
partment, the Board in 1951 came up with a plan for separation of mail service 
rates and subsidies for all carriers, trunk and local service alike. By adminis- 
trative action on September 28, 1951, this separation was effected, and all mail 
rates processed after October 1 of that year were required to identify the service 
as differentiated from the subsidy element. (Whether the carrier’s compensa- 
tion is labeled “service pay” or “subsidy,” it is still “mail pay” under the law.) 

The separation of service pay from subsidy was not intended as a means of 
emasculating airline subsidy. In reviewing this administrative procedure Don- 
ald W. Nyrop, when CAB Chairman, declared : 

“This separation of service mail pay from subsidy mail pay which the Board 
has established does not mean that our domestic air carrier mail payments will 
be ruthlessly reduced: it means only that the Board and Congress, the airline 
industry and the public will know for the first time in our history the amount of 
money it costs to operate airlines for carrying the mail and the amount it costs 
in subsidy to provide additional development costs.” ° 


THE ROLE OF THE POST OFFICE DEPARTMENT 


For many years the Post Office Department was the catchall for Government 
transportation subsidies. The Department had little to say about the prices paid 
for many of the transportation services it received, and it has been run at a heavy 
loss in recent years. Last year the Post Office deficit amounted to $663 million.* 

Much has been heard about the Department’s efforts to balance its budget. 
Some of these efforts are largely a matter of interdepartmental bookkeeping, as 
illustrated in the following paragraph. 

Despite the administrative separation of the two elements of mail pay (service 
pay and subsidy) on September 28, 1951, the Post Office Department, until re- 
cently, paid the entire amount and was required to provide the money from its 
own budget. But since October 1, 1953, under the President's Reorganization 
Plan No. 10, the CAB is now required to absorb within its own budget the sub- 
sidy element; the Post Office Department is responsible only for the service pay- 
ment. The subsidies now become a preponderant portion of the CAB'’s budget, 
whereas they formerly constituted a comparatively small portion of the Post 
Office budget. As we stated earlier, however, both payments are still called 
“mail pay” under the Civil Aeronautics Act of 1938. 


CAB TARIFF AND RATEMAKING PROCEDURE 
Tariffs 

The CAB approves or disapproves of the tariff charged by every certificated 
airline to the passenger and the shipper. The airlines propose passenger and 
freight tariffs, but such tariffs must receive CAB approval before becoming 
effective. 

Vail pay and subsidy 

In the case of the local service carriers, it is mainly the amount of mail pay 
rather than the tariff which establishes the carriers’ financial showing. Under 
the Civil Aeronautics Act, as stated earlier, the CAB has the responsibilities for 
seeing that carriers get sufficient revenues to enable them to provide the required 
services “under honest, economical and efficient management.” * In determining 
the carrier’s financial needs, the Board employs a legalistic procedure which sug- 
gests an unwillingness to assume that any carrier’s management is honest, eco- 
nomical or efficient, until this has been proven beyond a shadow of a doubt. The 
procedure is outlined in the paragraphs which follow. 

The carrier petitions the Board for a specified amount of mail pay. This peti- 
tion, which generally sets forth estimates of operating revenues and expenses, 
and the carrier's reported operating results are analyzed for an annual period to 
determine the carrier’s “need.” At this point, the carrier’s petition may be set 


5 ihe Quettion of United States Mail Subsidy, Donald W. Nyrop, New York City, October 
: Jol. 


17 
* Financial Policy of the Post Office Department, March 31, 1954, p. 157. 
*See quotation from sec. 406 (b) of Civil Aeronautics Act on p. 1 of this report (pt. I). 
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down for formal hearing before an examiner of the Board, which would require 
exhibits and data to support the carrier’s position, and would involve procedural 
steps of an examiner's recommendation and a final decision of the Board. The 
other, and most usually accepted procedure, is to hold informal conferences be- 
tween the airline representatives and members of the CAB staff to determine the 
amount of mail pay required for the individual operation. The latter procedure 
generally is the more expeditious due to its informal nature. 

The total amount of mail pay determined for an operation is generally based on 
a compromise between the estimates of the carrier and the estimates of the Boara 
staff after a review of the factors and information produced in the conference. 
The carrier may appeal to the Board if unable to agree with the staff, but appeals 
are rare because of the time and expense involved. 

The mail pay of the trunklines is determined in much the same manner, but as 
most of them are subsidy free, the discussions are generally limited to the setting 
of a service rate which is theoretically related to the cost of rendering the mail 
service. For a number of the larger lines the base rate of 45 cents per ton-mile 
has been set. For those carriers which are on subsidy, the Board has used a 
statistical approach that has evaluated the major operating characteristics of 
each group of carriers to determine the rate of service mail pay applicable to 
each group. (Exhibit C shows the projection for the local service carriers for 
5 years.) The service rates established are applied to the estimated or actual 
mail ton-miles flown to determine the amount of service mail pay that a local car- 
rier earns. The difference between service pay and the total mail pay determined 
through the conference procedure is the amount of subsidy received by the 
airline. 

Exhibit D shows in detail the high dependence of the local-service carriers on 
mail pay for the year ended September 30, 1953. Certain retroactive mail-pay 
decisions are not included, but these awards generally would make the degree of 
dependence on mail pay greater than shown, rather than less. 

Exhibit E breaks down total mail pay in terms of service mail pay and subsidy 
and indicates in terms of passengers and passenger miles and other informative 
data the amount of subsidy that the local-service operations received for the 
year ending September 30, 1953. 


Temporary rates and final rates 


When a local-service carrier starts in business it is granted temporary mail 
pay to provide it with some subsidy and service may pay income pending accumu- 
lation of operationg experience sufficient to determine a final total mail pay rate. 
The temporary rates do not include profit. Such rates are theoretically supposed 
to cover the carrier’s operating costs, but so many items of expense are disallowed 
or deferred for future consideration when the rate is set by the CAB, that the 
carriers operating on temporary rates are almost certain to be in the red. Prior 
to determination of a final rate, the temporary rate is subject to adjustments. 

(This is generally expained to stockholders in a footnote to the carrier’s profit 
and-loss statement. ) 

A final rate supersedes a temporary rate and includes provision for taxes and 
profits. It is set when a carrier’s operations have stabilized sufficiently to pro- 
ject its commercial revenues and total expenses, and thus, determine its mail 
pay need. Because of the backlog of cases before the CAB, and the great amount 
of time involved in the setting of a final mail rate, final rates usually include a 
past period of operations (which means retroactive increase in mail pay) 
and a rate for a future period which may be higher or lower than the past 
period rate. Once a final rate is set there are no retroactive adjustments. Such 
final rate remains in effect until the carrier petitions for an increase, or until the 
CAB issues a show cause order asking for estimates as to why the rate should 
not be reduced. In either case, the final rate automatically reverts into tempo- 
rary rate status. If a carrier is going through a period of expansion, and there- 
fore cannot predict revenues and costs with reasonable accuracy, it usually peti- 
tions for a new mail rate, and thus avoids substantial elements of risk. 

In the case of final rates the CAB’s cost allowances, while more liberal than in 
the case of temporary rates, are sometimes arbitrary and often unpredictable 
An example of the former is the Board’s practice of not recognizing as a proper 
expense executive salaries in excess of $15,000. The figure was recently raised 
from $12,009. Another is the Board’s rule of thumb that working capital in ex- 
cess of 3 months cash requirements is excessive and therefore not entitled to a 
return. (This is discussed elsewhere in this study.) 





nail 
mu- 
ate. 
sed 
wed 

the 
rior 
nts. 
otit- 


and 
pro- 
mail 
yunt 
de a 
ay) 
past 
such 
i the 
ould 
npo- 
lere- 
peti- 


in in 
able 
oper 
ised 
1 ex- 
to a 


REVISION OF CIVIL AERONAUTICS ACT 1117 


Company directors frequently have to authorize expenditures which they re- 
gard as essential, in spite of the knowledge that they will be disallowed. 

A final rate is generally intended to yield the carrier a 7-8 percent return after 
taxes. This is definitely not a guaranty, even to the carriers whose honesty, 
economy and efficiency have not been questioned. The 7-8 percent figure is gen- 
erally little more than a target objective. As a practical matter a carrier seldom, 
if ever, earns anything like that figure, and this is especially true in the case of 
the local service carriers, as will be shown later in this report. Occasionally the 
CAB, in special cases (especially those in which a carrier’s capital was excep- 
tionally small or had been wiped out by losses), has awarded the carrier a speci- 
fied profit per mile flown, inamuch as a return based on the amount of invested 
capital would clearly have provided inadequate compensation for the services 
rendered. 

For the large carriers which are well staffed, the time involved in hearings 
before the CAB may not be particularly onerous, but for the small airlines the 
ratemaking procedures are burdensome. Lengthy visits to Washington by the 
executives of a local-service carrier can have seriously damaging effects on the 
operations at home. 

The sliding scale incentive formula 


The rates of pay for most local-service carriers on final rates are adjusted by 
a formula, known as the sliding scale incentive formula. This formula reduces 
subsidy as passenger load factors rise and as additional income-produving reve- 
nue mileage is flown and raises the amount of subsidy as load factors drop and the 
need for revenue increases. However, the profit margin is theoretically increased 
as the traffic goes up, and decreased as it goes down. The purpose of the formula 
is, obviously, to give the carrier an incentive to develop traffic. 

Some of the carriers feel rather strongly that the formula has certain defi- 
ciencies which penalize initiative. These deficiencies will not be discussed in 
detail in this report, as they would require a disproportionate amount of space. 
Flat rate formula 


The two carriers that purchased Martin 202’s were put on a flat-rate formula 
when the Board disapproved the purchase. They receive a flat rate per airplane 
mile, based on estimated plane mileage. Mail pay is decreased in direct pro- 
portion to a decline in mileage flown as compared with the estimate. The car- 
rier is not compensated with additional mail pay for mileage flown in excess of 
the estimate. The rate per mile allowed is based on DC-—3 operating costs, and 
does not take into account the higher operating costs of Martin 202’s. 


NATURE OF CERTIFICATE 


All of the certificates held by the local-service carriers are temporary and sub- 


ject to cancellation by the Board at any time for cause. Of the local-service cer- 
tificates now in force 1 is for 3 years, 2 are for 4 years, 9 are for 5 years, and 2 
are for 7 years (exhibit A). 

There is an intangible value to the carrier when the term of the certificate is 
lengthened. The lengthening inspires a feeling of confidence. There is also a 
practical benefit in that certain development expenses and other capitalized 
items can be written off over a longer period of time. This results in more favor- 
able operating statistics. 

While the Board may cancel a carrier’s certificate at any time, it has been its 
practice in cases where the justification for continuance of an operation is in 
question, to await the expiration of the certificate. Renewal proceedings are 
then heard by an examiner, and operations are permitted to continue until a 
final decision is handed down by the Board. The operations of the following 
local service carriers have been terminated by this procedure on the dates 
indicated : 

Florida Airways—March 1949, 
Midwest Airlines—July 1, 1952, 
Wiggins Airways—August 1, 1953. 

All three carriers wound up. with substantial losses. This was in large meas- 
ure due to the CAB’s policy of disallowing certain organization expenses and 
the expenses incurred by the carrier in its efforts to obtain certificate renewal. 

The local service carriers, as a group, are making a strong plea for perma- 
nent certificates similar to those held by the trunk carriers. Permanent cer- 
tificates would undoubtedly facilitate financing, make it more interesting to 
manufacturers to develop equipment suitable for local service and, probably 
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most important of all, eliminate the large amount of time, effort, and expense 
that has to be applied to certificate-renewal proceedings. Whether or not the 
present pattern of local service is sufficiently well proven to justify the CAB 
“freezing” the pattern by the issuance of permanent certificates, is a matter on 
which there are wide differences of opinion. 


SUBSIDIES AND NATIONAL POLICY—THE NATURE OF SUBSIDY 


= 


During the past 7 years, the Federal Government has made total airmail 
payments of more than $90 million to local service carriers. Of this amount 
about $24 million was paid in 1953. A small part of these figures can be prop- 
erly regarded as fair pay for the transportation of mail. The balance represents 
what it costs to maintain in being a system of transportation required in the 
interests of the national economy and the national defense. There is a minor 
offset to these figures in the form of taxes paid by the carriers. Transporta- 
tion taxes of $3 million or more were collected from local service carriers last 
year, and another $500,000 or more was generated in taxes on gasoline. 

Much has been said about the trunklines’ freedom from subsidy. It seems 
likely that the local service carriers contribute substantially to the self-sufficiency 
of the larger carriers. If the local service carriers were suddenly abolished and 
their routes assigned to trunklines, it seems quite likely that several carriers in 
that segment of air transportation which is mostly free of subsidy would be 
forced to seek higher subsidies or would require subsidy where none is now paid. 
(For the amount of subsidy paid to trunklines see exhibit F.) 

It has become an established policy in our complex civilization for the Govern- 
ment to make payments of large sums of money to meet objectives that are 
deemed to be in the public intérest, and the means by which these expenditures 
are made and controlled take many and varied forms. Sometimes it is difficult 
for the average citizen to view these expenditures in their proper perspective. 

Subsidies in transportation date back to the preceding century, when land 
grants and more direct forms of aid were of great assistance in building up the 
country’s vast rail network. For many years the shipping industry has been 
heavily subsidized, and substantial subsidies continue. In fact, the amount of 
subsidy required by the steamship operators appears to be growing, rather than 
diminishing. Total subsidies to the shipping and shipbuilding industries during 
the pust fiecal year amounted to $201 million (exhibit K). 

The Federal support of agriculture has also become an established Govern- 
ment policy in recent years. In 1953 net expenditures for the support of agri- 
cultural prices were in excess of $2,200 million. In this instance, there is no 
painstaking determination as to the needs for the products produced or the needs 
of the individual receiving the payments. The agricultural subsidies generally 
result in great overproduction of the products in question and many payments 
are made to persons who have no demonstrated need whatsoever. 

Somehow the idea has become prevalent that the Government is doing the air- 
lines a favor by providing them with enough money to keep operating. Actually 
it is a two-way bargain. The Government is purchasing a service which the 
country needs. This need has been determined by lengthy due-process proce- 
duces. If the need does not exist, the obvious remedy is to reduce the service; 
but the tendency among the uninformed, because of the antipathy to the word 
“subsidy,” is to focus on reducing the payment for the service without giving 
fair consideration to the reasons why the service was found to be necessary. 

In the majority of instances, where the Government has expended large sums of 
money to accomplish objectives generally deemed to be in the public interest, the 
word “subsidy” has been avoided. 

An especially interesting comparison is that between the air-transportation 
and the aircraft-manufacturing industries. Both are industries that must be 
maintained in the public interest. Both are regarded as of vital importance to 
our national defense. Both are supported to a major extent with Federal funds 
(the air-transport industry to a lesser degree). The profits of both are regu- 
lated by the Federal Government. 

The public funds that flow into the aircraft manufacturing industry are never 
called subsidy. The Federal funds required to maintain certain portions of 
the air-transport industry which cannot operate on commercial revenues are 
always labeled with this odious word. 

The aircraft manufacturers are compensated with profit promptly for the 
services which they perform, and are assisted in their financing with progress 
payments and guaranteed loans. At a subsequent date, contracts are renego- 
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tiated and excessive profits, if any, are recaptured. A prime advantage of 
this procedure is that the manufacturer does not have to report red figures 
pending final settlement, as is the case with so many air-transportation com- 
panies under the regulatory procedures with which they have to contend. 

There is no fixed limitation on executive salaries, as in the case of air trans 
portation. The manufacturing companies can hire the best people they can 
afford, using normal business judgment. 

In the manufacturing industry, profit margins are held to a fairly low per- 
centage of sales, declining as sales increase in volume, but there is no fixed 
relationship between profits and invested capital. The returns on invested 
eapital in the aircraft-manufacturing industry are generally far higher than 
anything experienced in the air-transportation industry. 

Finally, the aircraft manufacturer can refuse to undertake a contract, if net 
satisfied with the price offered him, whereas the air-transport operator is 
obligated to give service whether or not the rates of pay are considered 
adequate. 

The wide disparity in the treatment of these two industries, which are both 
doing essentially the same thing, i. «., rendering necessary service to the Nation, 
seems to be unjustified. 


PUBLIC APPRAISAL OF LOCAL SERVICE-CARRIER SECURITIES 


The financial statistics available in regard to the local service carriers have 
not been such as to inspire public confidence in their securities. Published 
official figures (exhibit G-1) show that the industry during its 8 years of 
existence showed an aggregate loss of $1,425,069. Industry losses were reported 
in 5 out of the 8 years. These figures are before taxes (if any) and other 
nonoperating adjustments. 

These figures suggest that the CAB has not lived up to the obligations im- 
posed by section 406 (b) of the Civil Aeronautics Act. Actually, they are not 
final figures and are therefore misleading. Because of the complexities of the 
ratemaking process described in earlier sections of this report, retroactive 
mail-pay adjustments of considerable substance are frequently not reflected in 
officially reported operating income figures (exhibit G—2). 

Total operating income figures are of interest to the financial community only 
as general background information. They do not reflect taxes and certain 
other corporate expenses. The net profits of individual companies, measured 
in terms of earnings per share, are probably the most important indexes that 
would be studied by security analysts in determining security values. Schedule 
G-—3 shows the earnings per share of leading locai service carriers. 

The earnings record of the local service group has been extremely poor. Not 
only have the earnings accruing to shareholders been marginal in almost every 
case where there were any earnings at all, but in addition, only one carrier 
has paid cash dividends since the industry was started. This carrier, Pioneer, 
paid modest dividends in 1949, 1950, 1951, and 1952, or 4 out of the 9 years 
during which it has been engaged in local service operations. There have been 
no dividend payments since 1952. It is not surprising that, in most instances, 
shares of the local service carriers which have been sold to the public are cur- 
rently quoted below the prices at which they were originally offered. The ex- 
ceptions to this statement are companies that sold stock at very low prices—$l 
or thereabouts. Very low-priced shares normally sell at a speculative premium. 
frequently without relation to underlying economic factors. 


FINANCING LOCAL SERVICE CARRIERS 


The CAB in numerous decisions has made it plain that it recognizes the de- 
Sirability of attracting private capital to the airlines. In one decision® the 
Board declared : 

“We are convinced that primary reliance on equity capitai rather than debt 
is desirable for both local service and trunk carriers. Transportation as a 
whole, and air transportation in particular, as we have seen in the not too dis 
tant past, is subject to sharp contractions during the recession phase of the 
business cycle. During such periods, a capital structure which includes exten 
sive reliance on debt, with its fixed obligations that must be met when due, 
inevitably places the carrier in jeopardy of bankruptcy. Such risks are substan- 


tially reduced when the carrier is soundly financed with equity securties; for 





* Robinson Airlines Corp., Certificate Renewal Case, Order E—6541, decided June 24, 1952. 
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equity capital, with its freedom from fixed charges, will act as a cushion against 
economic adversity.” 

This declaration made in 1952 reiterates earlier statements made before the 
local service carriers came into being, which are quoted in exhibit J. 

Despite the wish of the Board to facilitate the raising of private equity 
capital for the local service group, the results of past financing have been such 
as to discourage even the most enthusiastic. It would be difficult today to in- 
terest investors in a local service security issue. This will very likely continue 
to be the case until major changes in economic regulation of the industry are 
effected which are adequate to inspire renewed investor confidence. 


Part II. THE HELICOPTER SERVICES 
THE START OF SCHEDULED HELICOPTER SERVICE IN THE UNITED STATES 


Newest in the family of air transportation enterprises are the metropolitan 
helicopter services. Fifteen years ago the helicopter was not seriously regarded 
as a practical flying machine, but today it has become essential to the military 
forces and it is generally expected that it will ultimately revolutionize short-haul 
commercial air transportation. 

To date three helicopter services, each operating in a large metropolitan area, 
have been certificated by the Civil Aeronautics Board. About 50 additional 
applications are now pending for similar service. In Florida, National Airlines 
early this year began an experimental helicopter passenger service as an adjunct 
to its regular scheduled passenger operation. This was the first helicopter service 
offered by a trunk carrier. Recently Mohawk Airlines has purchased an S—55 
helicopter for experimental operations and has now begun scheduled passenger 
service over one of its routes originating at Newark Airport. This is the first 
scheduled helicopter service conducted by a local service carrier. Mohawk Air- 
lines, which is operating on a final rate, is operating the service at its own risk 
and without specific CAB subsidy support. The fares being charged are below 
cost, and the company’s ability to continue the service would appear to depend on 
its abiilty to persuade the CAB to subsidize the operation at some future date, 
although it has not yet petitioned the CAB to do so. 

Certificated helicopter services are as follows: 


Los Angeles Airways, Inc. 


This company was the first to receive a certificate of convenience and necessity 
for the operation of a scheduled helicopter service. The certificate was effective 
as of October 1, 1947. It was a temporary certificate to run for 3 years, and was 
for the carriage of mail and property only. But in 1951, in extending this car- 
rier’s certificate until September 30, 1956, permission for the transportation of 
passengers was included. As yet passenger service has not been inaugurated. 

Los Angeles Airways, Inc. was initially authorized to serve an area within a 
50-mile radius of the post office terminal annex building in downtown Los Angeles. 
Later, service to San Bernardino, beyond the 50-mile limit, was authorized. All 
told, the carrier serves 155 communities using 33 heliports. It links Los Angeles 
Municipal (International) Airport and the downtown post office with a shuttle 
service. Equipment now consists of 4 Sikorsky S—55 7-passenger helicopters and 3 
smaller Sikorsky S—51’s. 


Helicopter Air Service, Inc. 


This carrier was the second to be granted a certificate. It was a temporary 
certificate, which became effective July 23, 1949, and was for 5 years. It 
authorized the carrier to serve an area within a 50-mile radius of the Chicago 
Municipal Airport. Transportation of mail and property only was authorized. 
Renewal proceedings are in process and HAS has asked for permission to carry 
passengers. The company has never attempted to operate anything larger than 
the Bell Model 47, a 2-place helicopter with a maximum capacity of 3 persons, 
including pilot. It is understood that the company plans to provide for the pur- 
chase of larger equipment when and if the certificate is renewed. The area 
served by the company includes communities along Lake Michigan from Gary to 
Waukegan. Other areas served are bounded by Barrington, Elgin, and Aurora. 
There is a shuttle to the downtown Chicago post office from the airport. 


New York Airways, Inc. 


NYA was awarded a 5-year temporary certificate, effective March 31, 1952. 
Operations began October 15, 1952. For the first year the transportation of 
mail and property was authorized, and a limited passenger service was also 
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approved. Passenger service, limited to shuttles between the city’s three major 
airports: Newark, Idlewild (New York International) and LaGuardia, was 
started July 8, 19538. NYA, which has used Sikorsky S—55 helicopters from the 
start, was given a franchise to serve an area which can best be visualized by 
drawing a line around the New York metropolitan area connecting Asbury Park 
and Trenton, N. J. on the south, Trenton and Dover, N. J. on the west, Dover, 
Peekskill, New York, and Bridgeport, Conn., on the north, and Bridgeport, 
Farmingdale, Long Island, and Asbury Park on the east. The certificate per- 
mits the carrier wide flexibility in selection of routes and points of service, 
subject to CAB approval. As of December 31, 1953, NYA was serving more 
than 50 communities through 26 landing points. 


OPERATING CHARACTERISTICS 


The metropolitan helicopter services differ from local service airline opera- 
tion. First, there is the difference in type of equipment currently used. Sec- 
ondly, the helicopter carriers operate through areas of high population density, 
whereas the local service carriers generally traverse areas of relatively lower 
population density. Thirdly, the helicopter hauls are shorter and the frequency 
of service will eventually have to be considerably higher than that of the local 
service group. If flights are not available at frequent intervals, there may be 
no time saving for the traveler or the shipper, who can resort to surface trans- 
portation which is readily at hand. 

The local service carriers, on the other hand, operate in areas where compet- 
ing surface transportation is relatively slower and less frequent, and the local 
service carriers do not offer many daily schedules over each route which they 
operate. 

Because it is considered axiomatic that cost of operation increases in inverse 
ratio to length of haul, new procedures for traffic handling and operation will 
have to be developed to meet the requirements of high density helicopter trans- 
portation to make it economically feasible. It will not be possible merely to put 
the helicopter into service on old transportation patterns. 

The CAB has placed a great deai of emphasis on the need for a fresh approach 
in helicopter operations. In awarding Los Angeles Airways its cert ficate, the 
Board, which had also to weigh the plea of another applicant, declared : 

“To avoid both a feeder [local service] and a helicopter operation to South- 
west [a leading local service carrier] would be to place upon this company re- 
sponsibility for condu ting two experiments having unusual national sivniiicance. 
With so many different problems involved it is questionable whether either enter- 
prise would develop its maximum potential if undertaken concurrently by one 
managerial group * * * operation of the helicopter service by Los Angeles Air- 
ways would afford the Government a yardstick by which the economic ieas.bility 
of the service could be measured without segregation of its cost for the carriage 
of mail from another operation through complicated accounting procedures as 
would be the case if conducted by Southwest.” ° 

This same philosophy was expressed in subsequent proceedings concerning HAS 
and New York Airways. In all three cases franchises were awarded to companies 
which had not previously been engaged in scheduled air transportation. And in 
each case the Board deemed it important to have a single operator rather than a 
competitive pattern, in view of the experimental and introductory nature of 
helicopter service. 

The metropolitan operators are not yet offering the type of service that will 
be necessary to meet the needs of the traveling public because they are mainly 
engaged in carrying mail. For this purpose two flights daily over suburban routes 
seem to suffice in most instances. LAA is operating 20 round-trip mail flights 
a day between the airport and the downtown post office in Los Angeles, however. 
HAS operates 18 round-trip mail flights a day between the Chicago airport and 
the post office. NYA operates 17 round trips daily with passengers and mail be- 
tween the New York airports. 

The cost per mile of operating a transport helicopter is at the moment very 
much higher than the cost of operating a fixed-wing transport airplane. This is 
probably due to the fact that the helicopter is in an early state of development. 
Costs will undoubtedly tend to equalize, but it is doubtful that they will ever be 
the same because the helicopter is basically a more complicated machine. There 
are offsetting factors in favor of the helicopter, however. By landing in the 


* Los Angeles Helicopter case, vol. 8, C. A. B. 92, May 20, 1947. 
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centers of population it eliminates the ride from the airport into town. Because 
of the helicopter’s ability to fly a direct route without traffic interference in a 
congested area, the helicopter should ultimately be able, without subsidy assist- 
ance, to offer flights at fares equivalent to those charged for comparable surface 
transportation. 

New York Airways now charges $9.50 for a flight from Idlewild to Newark. 
The flight takes 21 minutes. A taxicab makes the same trip in over 60 minutes, 
on the average, and charges over $15. Obviously the saving in time afforded by 
the helicoper would justify a premium rate, but the value of time saving is diffi- 
cult to determine as it varies with the individual. 

The growth of the three metropolitan helicoper services to their present status 
is shown in summary form in exhibit I. This schedule reflects the highly ex- 
perimental nature of the industry at this time. 


COMPETITION WITH OTHER FORMS OF TRANSPORTATION 


While metropolitan helicoper service is sometimes regarded as a substitute 
for existing surface transportation such as the taxi, automobile, or bus, this is 
indeed a narrow concept. It is true that the automovile replaced the horse and 
buggy, and many people use airplanes where they could have used a train; but 
each new form of transportation has developed new traffic that the older means 
of transportation could not have carried. By the same token, the real signifi- 
ance of the helicopter lies in its potentialities of creating an entirely new travel 
market. In this regard it may be noted that the approaching era of jet trans- 
portation, which will tend to locate major airports farther and farther away 
from city centers, will tend to place even greater emphasis on the need for heli- 
copter services. 

Some time in the future trunklines and local service carriers will undoubtedly 
be operating helicopters over their own routes. At this point the metropolitan 
helicoper services may be faced with competition. In fact the Civil Aeronautics 
Act requires “competition to the extent necessary to assure the sound develop- 
ment of an air transportation system properly adapted to the needs of the foreign 
and domestic commerce of the United States, of the postal service, and of the 
national defense.” Under the present CAB pattern, however, the metropolitan 
helicopter operator has a different kind of certificate from the trunkline or local 
service carrier. The former has an area certificate, which entitles the operator 
to serve any points within a given area, subject to CAB approval, whereas the 
trunkline or local service carrier is limited to service over a specific route. 

As the future unfolds, there may be reasons to change the present pattern by 
mergers or otherwise, but no need for a change is apparent at the present time. 


FUTURE URBAN DEVELOPMENT 


Most of our larger cities are suffering from acute traffic congestion. As they 
grow in size, attractive residential and business areas become surrounded by 
tightly-packed low-cost housing developments frequently intermingled with in- 
dustrial and residential “slums.” The penetration of these areas, which breed 
traffic as they grow, becomes an ever-increasing problem. 

A large percentage of those who live and work in large metropolitan areas have 
a commuting problem. Whether one uses subway, train, bus, or automobile, the 
pattern is the same. It involves getting into the heart of the city in the morning, 
back in the evening. But with the size of the cities increasing, many people are 
forced to move farther and farther out into the suburbs, and the commuting 
problem becomes more and more difficult. 

It may well be that our larger cities have encountered the law of diminishing 
returns and that a new decentralized concept of urban life is necessary. There 
is a strong trend in this direction in some areas. This could result in cities of the 
future having a nucleus containing business headquarters, financial and market- 
ing areas, entertainment centers, etc., surrounded by closely integrated but widely 
separated satellite communities. 

The limits of such a trend are the limits of transportation. The limits of sur- 
face transportation are already being taxed. No important new metropolitan rail 
systems have been established since the beginning of the century, and rights-of- 
way are being abandoned rather than extended. New superhighways are part 
of the answer to the transportation problem, and they provide convenience and 
accessibility which the railroads can give to only a limited degree. But they do 


2 Civil Aeronautics Act of 1938, sec, 2 (d). 
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not provide any faster transportation, on the average, than the railroads provided 
50 years ago. 

It does not require much analysis to reach the conclusion that the extension 
of the perimeter of our metropolitan areas and a new decentralized concept of 
urban living will require a new form of high-speed public transportation. It 
seems obvious that it will have to be air transportation. Only air transportation 
can provide the necessary speed and flexibility of schedules and only air trans- 
portation can be established without the vast expenditures for land and improve- 
ments necessary for the extension of surface transportation. ‘This concept does 
not suggest a low-cost mass transportation commuting service, but rather a 
premium rate service designed primarily to meet the needs of the business com- 
munity for communication between interrelated areas. 

The helicopter, which can operate from rooftop landing sites and relatively 
small ground facilities, may well hold the key to a new era in urban living. 


NATIONAL DEFENSE ASPECTS 


Even before the Korean war, which brought a pronounced impetus to helicopter 
development, the military authorities had recognized the value of commercial 
helicopter operation. In the Chicago Helicopter case,” the Board quoted the 
Air Force as follows: 

“It is our feeling that the helicopter has unlimited possibilities. * * * How- 
ever, despite its proven present value, many years of research and development 
will be required before the helicopter is perfected and its possibilities effectively 
realized. Practical budget limitations of the Armed Forces necessarily limit 
funds which can be expected for research and engineering on helicopter aircraft. 
It is vital to us that profitable commercial and civil applications be exploited in 
order that unit costs may be reduced to the lowest possible level.” 

The Secretary of the Army authorized a spokesman to declare: 

“* * * the more experience, operational experience, that we can get, natu- 
rally the better off we are toward the development of a better, more reliable craft. 
So I would say that another operation, or even several more, would not be too 
many.” 

The Navy also went on record, asserting: 

“Despite the rapid progress attained to date, there still remains a great deal 
of research and development work to be accomplished before the helicopter can be 
considered satisfactory as a service type. Although the Navy would have to con- 
tinue its own prototype developments due to design limitations peculiar to ship- 
board operations, any expansion of the industry through other Government de- 
partments will greatly accelerate the development of the basic helicopter compo- 
nents.” 

The S—51 helicopters operated by Los Angeles Airways are believed to have 
flown more hours, in each instance, than any other helicopters of any make any- 
where in the world. The Bell helicopters in service with Helicopter Air Service 
in Chicago have flown more hours than any other helicopters produced by Bell; 
and the first three S-55 helicopters purchased by New York Airways have each 
flown more hours than any other helicopters of that type ever built. 

In the Korean war the helicopter for the first time proved itself under combat 
conditions to be an essential military vehicle. When the Republic of Korea was 
invaded on June 24, 1950, LAA had been in operation for nearly 3 years, and the 
company personnel was frequently consulted by the military services. Many of 
LAA’s developed operating procedures were applied by the military services in 
Korea. It is difficult to measure the savings in human lives and in dollars and 
cents that this made possible. But it appears that the savings resulting from 
increased utility of the military helicopters in Korea, because of the application 
of LAA’s experience, were substantial and exceeded any subsidy paid to LAA up 
to that time by a wide margin.” 

New York Airways has found that close observation and control have demon- 
strated the feasibility of using S—55 rotor blades up to 1,800 hours of service. 


" Chicago Helicopter case, vol. 9, C. A. B. 687, Nov. 24, 1948. 

"Clarence Belinn, president of LAA, has calculated that LAA’s contributions at least 
doubled the utility of the S—51 type helicopters in use in Korea. Assuming that. if LAA’s 
experience had not been available, it would have been necessary for the military services to 
procure twice as many helicopters, he calculates a saving in procurement funds of $20 
million, as against total mail pay of $1,126,068 (none of which was classed as subsidy) up 
to the outbreak of the Korean conflict. These calculations are admittedly crude and diffi 
cult to prove, but in our opinion are indicative of the type of benefits that can accrue to 
the military services from commercial helicopter operations. 


47965—54——_72 
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This compared with 850 hours in Army practice for the H-19, the military version 
of the S—55, only 1 year ago. A set of rotor blades for the S—55 costs $6,750. Thus, 
a substantial dollar saving for the military can result from experience gained by 
NYA. 

In accumulating these records, the helicopter operators would seem to have 
fulfilled the expectations of the military services. 

The Army Transportation Corps has an officer on assignment to NYA, and 
others may be assigned to this and other helicopter operators in the future, in 
order that the Army can benefit from the operating and maintenance procedures 
developed by the commercial operators. 

The fact that commercial air transport operators, which own only a relatively 
small number of aircraft compared to the military services, have anything to 
contribute to the military services, is surprising to many people. They some- 
times regard it as a reflection on the military, which it is definitely not. The 
answer is simple. It results from the different objectives of the commercial 
transport operator and the military organization. 

In the case of the former the utilization factor is perhaps the prime measure of 
operating efficiency. The carrier is constantly striving to keep its equipment in 
the air as many hours per day as possible (within the limitations of the 1<-ute 
pattern and the mileage authorized by the regulatory agencies of the Govern- 
ment). Commercial operators employ the best available technical experts to keep 
the aircraft in the air. 

‘For the military services the hours per day an aircraft operates are not of com- 
parable significance. The military are more concerned with the number of air- 
eraft available for use when needed, to accomplish successfully missious they 
are called upon to perform. 

While the military services employ excellent technical experts—many of them 
of the same high quality as those employed by the airlines—these men are neces- 
sarily spread rather thin, as the military services are made up to a relatively smal! 
extent of career men. 

While the operating procedures and objectives of the commercial airline and 
the military organization differ widely, there is one point at which their interests 
are identical. Both are vitally concerned with reliability. Reliability cannot be 
achieved on the drawing board of the test stand. It is the product of operating 
experience. The commercial helicopter transport services, with their expert 
technical staffs dedicated to keeping helicopters in the air night and day, year in 
and year out, have, indeed, a great contribution to make to the military services. 
That this fact has been recognized is evident in the strong support given by the 
military services to the commercial helicopter companies now operating. 

It is doubtful that HAS and NYA would have come into existence without this 
support. However, the military services have not yet taken full advantage of the 
knowledge and experience which the commercial operators have to offer They 
have not yet entered into contracts with the helicopter operators for the testing 
of new type helicopters, although the matter has been under discussion yor several 
months. It is understood that some of the local service carriers have offered 
their services in this connection, also, without results so far. 


CIVIL DEFENSE 


There is a second and possibly equally important defense aspect of commercial 
helicopter operations in civil defense. It has been asserted that probably no 
vehicle could match the helicopter in performing the following functions in case 
of atomic attack : 

1. Carry civil defense directors over bombed areas to assess damage and issue 
instructions to civil service centers. 

2. Enable traffic officials from the air to observe and direct the flow of emer- 
gency traffic to avoid bottlenecks and blocking of transportation arteries. 

3. Rapidly restore destroyed communications by laying wire. 

4. Transport damage-control personnel and equipment for fire fighting, medi- 
cal services, repair, etc., into damaged areas where ground approaches had be- 
come impassable. 

5. Evacuate the injured to treatment centers outside damaged areas. 

6. Provide feasible transportation across and into areas of radioactive con-. 
tamination. 

Although military helicopters may be called in to perform such missions in case 
of emergency, it is logical to expect that most military rotary wing aircraft will 
be required for strictly military assignments in the event of war. In World War 
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II military air transports were not adequate to handle transportation needs and 
much of the civil air fleet was pressed into service. Even those aircraft remain 
ing in scheduled commercial service were largely devoted to the transportation of 
passengers traveling directly or indirectly on wartime business. 

It is difficult to believe that any major industrial city of the United States can 
long afford to be without a fleet of helicopters available for use in the event of 
emergency. The three metropolitan helicopter services are now working closely 
with the civil-defense organizations of their respective areas. If the assumptions 
as to need which are made here are accepted, it obviously follows that it is better 
to have a fleet of helicopters doing something useful, such as carrying passengers, 
mail, and commercial cargo, rather than just sitting on the ground waiting for an 
emergency, or being flown empty on training flights. 

Looked at from this standpoint, it can be argued that the commercial revenues 
earned by the three metropolitan helicopter services are reducing the necessary 
cost of civil defense. 


NEW EQUIPMENT 


The progress of scheduled helicopter transportation is directly related to the 
progress made by. the manufacturers of helicopters in developing new types of 
equipment. None of the helicopters now flying has operating costs sufficiently 
low to enable their operation in commercial services without large subsidies. 
Furthermore, virtually every transport helicopter now being produced 
special-purpose military design. While some of them have met or may meet 
CAA requirements for certification—very iittle has been done by the manu- 
facturers to make them suitable for passenger use. Also, there has been ver? 
little cooperation between the military and civilian agencies of the Government 
toward this end. Noise and vibration levels are still extremely high. 

The only helicopters certificated for commercial use are single-engined, re- 
quiring circuitous routing in congested areas in order that a landing area will 
always be accessible in event of engine failure. Several new transport heli- 
copters are under development, however. They range in capacity from 15 to 
70 passengers. The principal manufacturers engaged in this development work 
are United Aircraft (Sikorsky division), Bell Aircraft Co., Piasecki Helicopter 
Corp., and Douglas Aircraft Co. 

Air transportation technical experts like Charles Froesch, vice president of 
Eastern Air Lines (who is chairman of the Air Transport Association’s helicopter 
committee), visualize the need for 15- to 25-place helicopters for high-frequency 
shuttle service within metropolitan limits; 25- to 35-place helicopters for service 
to and between the smaller communities, and helicopters with the capacity to 
carry 40 passengers and up, for the New York-Boston, New York-Washington 
type of service. All of this equipment should, of course, be multiengined. The 
certificated helicopter operators are primarily interested in equipment in the first 
two categories. The trunklines and the local-service carriers are mainly 
interested in the second and third categories. Helicopters of the desired size 
in all three categories are under development now, as has been indicated earlier 
in this report. But the weight of evidence suggests that the day when the heli- 
copter will be generally utilized in the type of operation now conducted by the 
DC-3, the Convair and the Martin 404, is a number of years away, because of 
the wide disparity between the operating costs of the fixed-wing aircraft now in 
use and those of the helicopter likely to be available in the near future. 

From a long-range standpoint, the helicopter must be regarded as an evolu- 
tionary vehicle. Currently its outstanding characteristic is its ability to achieve 
vertical flight. Its performance in the horizontal plane leave a good deal to 
be desired. Helicopters are being designed with wings added for better hori- 
zontal flight, and some of these designs incorporate arrangements for trans- 
ferring the application of power from the vertical plane to the horizontal plane 
in flight. (Aircraft with these characteristics are called convertiplanes.) At 
the same time, manufacturers of fixed-wing aircraft are applying various devices 
(such as boundary layer control combined with slots, flaps, etc.) to give fixed- 
wing aircraft vertical lift. It seems likely that there will be a gradual trend 
toward merger of design with the result that somewhere in the future we will 


have transport aircraft with efficient performance in both vertical and horizontal 
directions. 


is a 
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LOCATION OF HELIPORTS 


The establishment of heliports in thickly populated areas does not present 
any insurmountable technical problems. A good deal of preliminary planning 
of buildings with heliport roofs has been done in Los Angeles, Chicago, and 
New York. Roof-top landings will probably have certain economic advantages 
where real estate values are high. Otherwise ground-level landing areas are 
preferable. 

Los Angeles Airways and Helicopter Air Service use heliports on the tops 
of post-office buildings in Los Angeles and Chicago. There are no similar facili- 
ties in New York. Landing sites in Manhattan are currently under discussion. 
and once Post Office Department approval is obtained, can be put to use almost 
immediately. 

REGULATION OF THE INDUSTRY 


The same method of regulation that governs local-service carriers, which was 
described in detail in part I of this report,” applies to the helicopter service. 
Section 406 (b) of the Civil Aeronautics Act‘ requires that they get sufficient 
compensation to enable them to perform the service for which they have been 
certificated if they meet the test of “honest, economical, and efficient manage- 
ment.” 

From the start the Board has recognized the highly developmental nature of 
helicopter transportation. In the initial authorization for service by Los 
Angeles Airways ° the CAB declared: 

“We do not believe that its present high cost of operation alone should deter 
the experiment since a more economical helicopter may be anticipated just as 
more economic conventional aircraft has been developed. In view of the bene- 
fits which the helicopter is expected to offer to the postal service and the further 
development of this type of aircraft which may be anticipated, we conclude that 
the proposed experimental service is required by the public convenience and 
necessity.” 

This attitude was reaffirmed on March 15, 1954, when the Board handed down 
the New York Airways mail rate decision for the period from October 15, 1952, 
when service started, to December 31, 1953. The Board here stated : * 

“Tt is recognized that during the period covered * * * the carrier was faced 
with problems inherent in any initial period of operations plus the problem of 
instituting the first scheduled passenger service by helicopter. * * * Moreover, 
it is recognized that today’s helicopter operations are of a highly developmental 
character. * * * It is the Board’s view that NYA’s accomplishments in this 
period are commendable.” 

At the same time the Board expressed concern because of the relatively high 
level of subsidy required by New York Airways and noted that earlier subsidy 
estimates had been exceeded. The Board added: 

“NYA’s subsidy requirements should be carefully controlled. In this regard 
it is the Board’s intention that a periodic reevaluation will be made of the heli- 
copter experiment, including the operations of all three certificated helicopter 
operators, to assess the subsidy requirements in terms of the benefits derived.” 

Last December the CAB settled Lost Angeles Airways mail pay claims for the 
period from April 11, 1952, to September 30, 1953, with an award of $932,339, 
representing break-even need, an allowance of $55,102, representing return on 
investment, and $33,757 for Federal income taxes. (In reporting to stockholders, 
return on investment of $55,102 is reduced by disallowed expenses of $19,652. ) 
Subsequently New York Airways mail pay for the period from October 15, 1952, 
to December 31, 1958, was adjusted to $1,348,464, including $99,079 for return 
on investment (New York Airways had no tax liability). Although the allowed 
profits were not large, the decisions which made it possible for the carriers to 
report black figures were reassuring to those interested in the future of metro- 
politan helicopter transportation. 


POST OFFICE DEPARTMENT ATTITUDE 


The initial authorization of Los Angeles Airways, granted in May 1947, was 
strongly supported by the Post Office. But during the proceedings preceding 


13 See The CAB and the Local Service Lines on p. 13 and following pages, in pt. I of 
this t. 

1 See quotation from sec, 406 (b) of Civil Aeronautics Act on p. 1 of this report (pt. 1) 

®*T.os Angeles Helicopter case, vol. 8. C. A. B. 92. Mav 20, 1947. : 

14 New York Airways, Inc., Mail Rates, March 15, 1954, Order No. E-8165. 
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ertification of HAS in 1949 the Department's attitude changed. Endorsing 
the proposal at first, the Post Office toward the end of the proceedings attempted 
to have the record reopened to see whether a fleet of trucks could not carry 
the mail equally satisfactorily at less cost. The CAB overruled the Post Office 
and awarded the HAS certificate on the basis of considerations other than Post 
Office requirements. 

In the New York Airways certification proceedings the Post Office took a 
generally negative attitude all the way through, stating that it did not require 
a helicopter mail service in New York. But the Department did acknowledge 
that helicopter services had a certain value, stating that there are “justifiable 
reasons for the authorization of a helicopter air service in the New York City 
metropolitan area, which although not warranted by the needs of the postal serv- 
ice alone, would nevertheless to some extent serve the postal needs and at the 
same time carry out other and important objectives of the Civil Aeronautics 
Act of 19388.” 

Recently the Post Office Department issued an even more negative policy 
statement, which says in part: 

“Helicopter service for airmail is a superservice which is costly and is pro- 
vided only to the patrons in three metropolitan areas. We are not convinced 
that it is warranted.” * 

As the Post Office Department’s policy statement gives no consideration to 
the developmental aspects of present helicopter services, it suggests that the De- 
partment’s conclusions have been motivated solely by the Department’s desire 
to pare its own budget. It should be noted that the Civil Aeronautics Board 
is not bound by Post Office Department policy decisions. 


EARNINGS AND DIVIDENDS 


The earnings of the helicopter operators are shown in exhibit H. This table 
shows the disparity between the figures reported to shareholders and the final 
figures when adjusted for retroactive mail payments. 

The helicopter operators have had a more consistent record of earnings than 
the local service carriers. This is probably due to the fact that their income is 
almost entirely derived from the Government and therefore the rate-making pro- 
cedure is somewhat simpler than in the case of local service carriers, which have 
substantial commercial revenues and related expenses, the forecasting of which is 
sometimes difficult. 

The return accruing to the shareholder’s investment, in each case, is modest 
and generally insufficient to justify payment of dividends to common shareholders. 
Helicopter Air Service has had an unbroken record of dividend payments on 
its class A preferred stock, however. 


FINANCING 


Los Angeles Airways, the first of the three services to be certificated and to 
commence operations, has been financed through the private sale of cou:mon stock. 
In 1947, 26,532 shares were sold at $10 a share to a small group of leading citizens 
residing in and around Los Angeles, to the management, and to directors of the 
company. In addition, 4,800 shares were issued for services. In the last quarter 
of 1953, an additional 1,687 shares of the common stock were placed privately at 
a price of $20 a share. The net proceeds of these offerings have netted the com- 
pany approximately $350,000. 

Helicopter Air Service made a public offering of 80,000 shares of convertible 
cumulative class A 6 percent stock, $4 par, on July 5, 1949. The shares were 
offered at $4 to the public, and net proceeds to the company were $272,000, after 
fees and commissions. The class A is convertible into common on a share-ror- 
Share basis. Previously, 51,200 shares of common had been sold privately, at 
prices ranging from $1 to $3 a share, largely to company officials and to a group 
of leading Chicago citizens. The total net paid-in capital of the company, includ- 
ing both offerings, has been $353,100. 

New York Airways, starting to finance 4% years after LAA and 2% years after 
HAS, sold privately 138,500 shares of $1 par stock. 110,000 shares were sold 
at $10 per share. Of the remaining shares 28,500 were sold prior to certification 
to the company’s founder; 5,000 shares of stock were issued for services. The 


% Financial Policy of the Post Office Department, March 31, 1954, p. 285. 
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first offering was purchased by a small group including founders, management 
and leading citizens in the Greater New York area. In 1953 the company sold in 
a registered public offering an additional 100,000 shares of $1 par capital stock 
at $12.50 a share. The total net proceeds of the various offerings have netted the 
company $2,207,425. The CAB in its March 15, 1954, mail pay decision com- 
mended NYA, stating that it viewed— 

“The carrier’s financial program as an example of sound and timely financing 
which has been clearly basic to the carrier’s financial stability.” 

Despite this laudatory statement, the CAB reduced the company’s “investment 
base” for ratemaking purposes by $633,945, stating : 

“In accordance with settled Board policy, working capitalinexcessof * * * 
3 months cash operating expenses has not been recognized.” 

Dollarwise, this decision may not be of great significance, even to the carrier 
concerned, Furthermore, the instances in which an air carrier has been found 
to have more capital than required are extremely rare, and this is likely to con- 
tinue to be the case because of the difficulties involved in raising capital for sub 
sidized regulated industries. But the decision is important to all those concerned 
with airline financing, in that it reveals a philosophy of regulation which, in our 
opinion, is not conducive to “sound and timely financing” of the air transporta- 
tion industry, and will encourage carriers, in the future, to get along with a min 
imum of equity capital and resort to debt to meet capital requirements. 

It seems apparent that the Board’s ratemaking philosophy is based on the pro 
cedures applied in public utility regulations. Certainly the noncompetitive gas, 
electric power, telephone and telegraph companies, with their large capita) 
facilities and the ability to obtain prompt collections from their customers, are 
unlikely to require sufficient funds to pay 3 months cash operating expenses. On 
the other hand, helicopter companies starting in a competitive business will un- 
doubtedly have the problem of raising considerable amounts of money which it 
may not be practical to invest in capital facilities or flight equipment immediately 
as these funds are raised. In determining the carriers’ need by an arbitrary rule 
which is based on standards of need applied in other unrelated industries, it 
appears that the Board may not have taken fully into consideration the special 
requirements of new and growing air transportation enterprises. 

The question of whether or not airlines are public utilities and are to be regu 
lated as such is still a controversial subject. In any event, no law requires that 
all public utilities must be regulated in the same way. It should be apparent 
that investors will not be readily attracted to helicopter operating companies 
if they know in advance that they are expected to assume the risks of a new and 
highly competitive industry, for a rate of return which at its best is no greater 
than that which is virtually assured to the shareholders of the stable and non- 
competitive public utilities of the type mentioned in the preceding paragraph. 


CONCLUSIONS AND RECOMMENDATIONS 
CONCLUSIONS 


Our studies have led us to the conclusion that misconceptions regarding the 
facts relating to Government support of our air transportation system are wide- 
spread. We believe that this is a very serious matter because, withour public 
understanding and proper legislative support, the companies engaged in render- 
ing the services for which they were certificated find themselves under cunstant 
pressure, which undoubtedly has a detrimental effect on their ability to render 
efficient service. There are many, including persons in important official posi- 
tions, who seem to think that the Federal funds paid to carriers to enable them 
to perform the services which they are required to render in the public interest, 
fire paid “for the benefit of the carriers.” The facts indicate that the carriers 
are naid barely enough to survive. 

There is a strong stigma attached to the word “subsidy.” It is our opinion that 
the emphasis which has been placed on air transport subsidies by Government 
officials, some legislators, and competing forms of transportation, is out of all 
proportion to the true significance of the subsidy payments, and that this has 
resulted in air transportation being accorded less favorable economic treatment 
than other Government regulated industries. Federal funds paid for the services 
rendered by the aircraft manufacturing industry, which is also subject to Govern- 
ment regulation and is even more dependent on Government financial support 
do not carry the “subsidy” stigma, and as a result that industry enjoys a much 
healthier economic status. 
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There is strong evidence that the air transport industry, taken as a whole, 
returns a net profit to the United States Treasury. (See note on exhibit K.) 
This is not generally appreciated. In any case, the amount spent in suppoxt of 
local service and helicopter air transportation is small as compared with other 
Federal expenditures made in support of broad national objectives (exhibit K). 

If the elimination of air transportation subsidies is as important as some legis- 
lators and administration officials have suggested recently, there is only one way 
that this can be accomplished—that is by elimination of the services being ren- 
dered. Taking into consideration, first, the rapid expansion of our population 
generally predicted and, secondly, the threat of atomic warfare which hzs made 
it necessary to give strategic dispersal of our population and our industry increas- 
ing consideration, we conclude that the need for local service and helicopter 
transportation will increase rather than diminish. Therefore we believe it un: eal- 
istic to expect that any substantial reduction of subsidies can or should be accom- 
plished by reduction of services to the public. 

The possibility exists that the cost of local service transportation to the Gov- 
ernment could be reduced to some degree by improved efficiency. The Govern- 
ment could make a major contribution in this direction by simplifying the com- 
plicated regulatory procedures which now consume an unduly large proportion of 
airline management time and administrative expense. Also, increased efficiency 
would probably result from the consolidation of carriers in some areas, and the 
elimination of overlapping services in others. It is not our intention to express 
an opinion on the manner in which local service should be provided—whether by 
specialized local service carriers, as at present, or by the trunklines under the 
public utility concept that, in exchange for the privilege of serving the more lucra- 
tive markets on a semimonopoly basis, the trunks must provide minimum serv- 
ices to the smaller cities in the same geographic region. We feel that the CAB 
procedure for determining what services are required in the public interest and 
which carriers should operate them is generally fair and certainly thorough. 

There are some who feel that the distinction which exists between local service 
carriers and trunklines is arbitrary and unrealistic, and there are those who be- 
lieve ‘that the trunklines could take over the local service companies and the 
routes which they operate, and perform the same services at less expense. While 
these views may have some justification in certain cases, we have found no basis 
for believing that the trunklines could take over and operate the entire local 
service syStem as it now exists, and effect any substantial saving in the cost of 
rendering this service. If the trunk carriers (which already operate a large 
amount of unprofitable local service mileage) were willing and able to absorb the 
cost of operating additional unprofitable local service routes, Government sub- 
sidy requirements would of course go down, but the earnings of the trunklines 
would decline at the same time. The capacity of the trunklines to relieve the 
Government of the local service subsidy burden may be visualized in a general 
way by comparing net profits of the trunk carriers, which aggregated $50.2 mil- 
lion (excluding Pan American Airways) in 1953, with the subsidy to local serv- 
ice carriers in the 1953 fiscal year, which totaled $21.9 million. It is important 
to note, however, that trunkline profits have declined sharply in 1954. 

When the Civil Aeronautics Act was passed in 1938, the primary purpose of the 
act Was to encourage the sound development of air transportation in the United 
States. For many years the act was regarded as an exceptionally fine piece of 
legislation, and it has been most effective in accomplishing its major objective 
In recent years, however, the interpretation of the act appears to have taken on 
an increasingly restrictive character, to such a degree that, in our opinion, the 
domestic carriers operating services requiring Government financial support are 
not in most instances receiving the income necessary to enable them “to maintain 
and continue the development of air transportation to the extent and of the char- 
acter and quality required for the commerce of the United States, the postal serv- 
ice, and the national defense.” 

We believe that investor confidence in the air transportation industry is at one 
of the lowest points that it has been since the Civil Aeronautics Act was passed 
in 1938, and we believe that prompt action by the administration and the 
Congress is needed to restore investor confidence in this essential industry. 


RECOM MENDATIONS 


We have a number of recommendations to make in regard to Government 
regulation of the air transportation industry. First, we think there should be 
some rearrangement of the Government departments and agencies having juris- 
diction over civil aviation; secondly, we suggest that certain of the ratemaking 
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procedures now employed by the CAB be changed; thirdly, we believe that a few 
of the Board’s policies should be revised ; and we have several other recommenda- 
tions that do not belong in any specific category. 

We would like to make it clear that no criticism of any individual member of a 
Government department or agency is intendec or implied. Our recommenda- 
tions are meant to be constructive and not destructive. 

It will be obvious that compliance with some of our recommendations would 
require amendment of the Civil Aeronautics Act. We consider the act funda- 
mentally sound, and do not believe that such amendments as may be needed at 
this time should alter its basic principles. 


Suggested rearrangement of Government departments and agencies 


1. The recreation of the Civil Aeronautics Authority is recommended. We 
feel that the Authority should have in it all of the Federal agencies having 
jurisdiction over civil aviation as their primary functions. This would include 
the Civil Aeronautics Board, the Civil Aeronautics Administration (possibly 
renamed the Civil Air Technical Administration, in order to more clearly dif- 
ferentiate its duties from those of the CAB and at the same time provide initials 
which would not be confused with those of the Authority) and a new office to 
be called “the Office of the Civil Air Contracts Administrator.” We suggest that 
the Secretary of Commerce be Chairman of the Civil Aeronautics Authority, in 
order that civil aviation will have a voice at the Cabinet level. But we do not 
suggest that he have any administrative or policy control over the CAB, which 
should maintain its independent judicial status. 

The recommendation about which we feel most strongly is that concerning the 
creation of the Office of Civil Air Contracts Administrator. To this office we 
would transfer the CAB’s ratemaking section, and also the Board’s responsi- 
bilities for direct financial payments to carriers (now called mail subsidies). 
We believe that many of the problems now plaguing air transportation stem from 
the fact that the CAB is overburdened and has always had great difficulty in 
keeping up with the many matters it is called on to decide, and we believe that 
the Board could be much more effective in developing a sound air transportation 
system for the United States, if it were relieved of some of its other 
responsibilties. 

We suggest that the CAB retain the responsibility for determining which air 
transport services are required in the pubic interest, and which carriers should be 
certificated to render these services. In addition, we believe that the CAB should 
retain final jurisdiction over the tariffs to be charged the traveler and the ship- 
per (including the Post Office Department). We would expect that the Civil Air 
Contracts Administrator would act as consultant to the Board in these matters 
in addition to carrying out his primary responsibilities as outlined above. 

In cases where the income of the carrier, provided under the tariffs established 
by the Board, in insufficient to enable the carrier to render the air transporta- 
tion services required in the public interest, we would have the carrier apply to 
the Civil Air Contracts Administrator—not to the CAB—for financial assistance 
We would have the required funds paid to the carrier under the authority of 
this official, and we would have him primarily responsible for presenting to the 
congressional appropriations committees the need for appropriations to cover 
these payments. 

There are two main advantages to the proposed division of responsibilities be- 
tween the CAB and the Civil Air Contracts Administrator. First, the CAB, re- 
lieved of many time-consuming financial duties, could expedite its other impor- 
tant work. Secondly, the Administrator would be free to give full time direction 
to the financial negotiations between the carriers and the Government. (He 
should definitely not be a member of the CAB and thus required to sit through 
the lengthy hearings in which the members of that body are almost continuously 
occupied.) Much of the legalistic procedure which now accompanies ratemaking 
negotiations could undoubtedly be eliminated by the change we suggest. The 
concentration of responsibility and authority in a single official, where matters of 
financial administration are concerned, is in accord with the cardinal principles 
of sound business practice. 

(In testing out this proposal before its inclusion in this report, we found that 
a number of those with whom it was discussed felt, initially, that the control of 
contracts totaling approximately $75 million annually might be too much respon- 
sibility for one individual. Because this comment was made so frequently, we 
feel it necessary to point out that many Government officials have administrative 
responsibility for larger expenditures. Obviously the position of Civil Air Con- 
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tracts Administrator would be an important one. It should rank equally with 
the position of CAB Chairman; in our opinion. ) 


Regulatory procedure 


2..We suggest that the present system of paying subsidies as “mail pay” be 
terminated. While the President’s Executive Order No. 10 separated mail “‘serv- 
ice pay” and “subsidy,” both are still called mail pay under the provisions 
of the Civil Aeronautics Act. In our opinion, the United States Government 
should recognize a direct obligation to provide financial support for the carriers 
which have insufficient commercial revenues to permit them to render the services 
which they are required to perform. The “mail subsidy” designation, which was 
applicable when the airlines carried mostly mail, is no longer appropriate. 

3. The present method of compensating carriers is based on the principle of 
“need.” The carrier is required to demonstrate need for the direct financial 
aid which it receives from the Government. We do not recommend abandoning 
the principle of determining subsidy by evaluating “need,” although there are 
other principles that might be considered. Regardless of the principle applied, 
we believe certain changes should be made in the procedure for making pay- 
ments to the carriers. We find the present system, which involves the payment 
of “temporary rates” to some carriers and “final rates” to other commingled with 
the so-called sliding scale incentive system in some cases and flat rate pay- 
ments in others, rather confusing. It is extremely difficult for shareholders 
and security analysts to evaluate the financial results of the carriers in the face 
of these complexities. 

We recommend that a single type of rate (based on an estimate or a formula) 
including allowance for profit and taxes be established for all carriers receiving 
subsidy and that payments for services rendered be made to the carriers as the 
required services are performed. Execessive earnings, if any, could be recap- 
tured later by a renegotiation procedure, and we suggest that an effort be made 
to have this renegotiation done “in the field” in order to reduce the amount of 
time and money management is required to spend in Washington. 

When contractors to the Government are subject to having their profits ad- 
justed by renegotiation, they frequently make voluntary repayment of excessive 
profits in advance of renegotiation so that the adjustments when made are not 
significant, and have very little effect on reported earnings. 

4. We would favor the use of incentive contracts incorporating the principle 
that the contractor and the Government share in savings effected by the con 
tractor as compared with estimated costs, and the contractor suffers some penalty 
for inability to control costs. We do not believe that the present “sliding scale 
incentive contract,” applied in the case of most local service carriers, contains 
adequate incentive features. 

Policy 


5. We recommend that present CAB policy, which limits the salaries of local 
service and helicopter executives for ratemaking purposes, should be repealed. 
The efficiency of the carrier should be judged on the basis of overall cost in 
relation to the service performed. The salary paid the executives is only one of 
many detailed factors whigh determine the carrier’s operating results, and 
should be decided by the carrier’s directors, on the basis of normal business 
judgment. 

6. The “settled policy” under which the Board does not recognize in a car- 
rier’s “investment base,” for ratemaking purposes, capital in excess of 3 
months cash requirements, is inconsistent with the Board’s frequently stated 
philosophy that the carriers should be soundly financed with equity capital. If 
equity capital is to be encouraged and debt discouraged, the decision as to how 
much equity capital is to be recognized in the “investment base’ should depend 
on the particular circumstances in each case and not on any such arbitrary 
limitation as is now in effect. As a practical matter, the problems of raising 
capital for Government regulated subsidized industries are such that it is more 
likely that carriers will continue to have too little capital rather than too much, 
and the ahandonment of the Board’s restrictive “investment base” policy would 
be most unlikely to increase the cost of Government support for air transporta 
tion to any significant extent, while giving the carriers some incentive to at- 
tain greater financial stability. 

7. The present limitation of “return on investment” to a theoretical 8 percent 
which, after inevitable disallowances, leaves the carriers with something con- 
siderably less, is far too narrow a concept of the carriers’ needs, in our opinion. 
Experience has shown that the carriers’ retained earnings are too small to per- 
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mit reasonable dividend payments and that far too little is left for the develop- 
ment of new types of equipment and for the improvement of service to the pub- 
lic. We recommend that a return on investment of at least 15 percent (after 
taxes) be allowed in the first instance, with provision for renegotiation to a 
somewhat lower figure, but not below 10 percent; and that funds expended for 
the development of new equipment for the benefit of the industry as a whole, 
be exempted from renegotiation. 

Miscellaneous 


8. We believe that the Civil Aeronautics Board, the local service carriers 
themselves and the trade associations that represent them have been deficient 
in not publishing accurate comparative financial statistics for the industry. 
The statistics which are issued from time to time are extremely difficult to 
understand and are highly misleading in many respects. We strongly urge that 
the CAB and the industry trade associations undertake the preparation and 
publication of accurate comparative financial statistics for all air carriers, re- 
flecting retroactive mail pay adjustments. 

9. The possibilities of reducing the cost of local service air transportation by 
elimination of unwarranted duplicate mileage, unnecessary services, etc., are, 
of course, under constant review by the CAB. In addition, savings that might 
be effected by merging the local service carriers with each other or with trunk 
carriers will undoubtedly be explored. We recommend that, when mergers ap- 
pear desirable, the Board rely more on financial incentives than on legal pro- 
cedures to bring these mergers about wherever possible. Regulatory agencies 
often tend to think in terms of show-cause orders and lengthy hearings to 
accomplish a desired result, and frequently overlook the fact that incentives 
may be more effective and less costly in the long run. 

10. Where termination of an operation is indicated, a more liberal approach 
to termination compensation than has prevailed in the past would also be 
effective, in our opinion. We believe that. carriers faced with the possibility of 
termination have fought such action with every means at their disposal—legal 
aud political—because of the fear that termination would mean closing an oper- 
ation with a substantial loss. If it is determined that a certificated service is 
no longer required, it seems only fair that the carrier should be entitled to a 
“decent burial.” This, in our opinion, the Board has been reluctant to give. 

11. Finally, we believe that better cooperation between the military and civil 
aviation agencies of our Government is desirable. In the development of air 
transportation equipment there are many common problems which could be 
solved more rapidly and at less expense to the taxpayer by joint action between 
military and civilian agencies and the carriers, than is possible by separate 
parallel efforts. Specifically, the helicopter operators with their unique ex- 
perience in the operation of helicopters on schedule are ideally equipped to 
operate accelerated service tests on new type helicopters purchased by the mili- 
tary services. The experience gained from these tests would have many benefits 
to both military and civil aviation and would make possible big savings in 
military procurement funds. The helicopter operators, with the support of the 
CAA and the CAB, have offered to perform these services. The idea was en- 
dorsed by the Air Coordinating Committee in i Civil Air Policy Report. 
However, there is still no evidence that a practical program for utilizing the 
know-how of the helicopter operators for the benefit of the military services 
will become a reality. We recommend that this matter be taken under con- 
sideration by top officials of the Government concerned with interdepartmental 
coordination. 4 . 

We believe that investor confidence in those local service and helicopter air 
transportation companies that are rendering important public services, could 
be rapidly restored if the above recommendations were followed, and we believe 
that this could be accomplished without an increase in the overall cost of air 
transportation to the United States taxpayer. 
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EXHIBITS 


Exuisit A.—Surviving local service airline authorizations 


Term of 
current 
certificate 
(years) 


Current 
certificate 
expires 


Carrier original 


certification 





Allegheny (All American) ------ ; 


Bonanza-. 
Central 
Frontier. ..- 


Lake Central (Purdue Aeronautical Corp.) - - 


Mohawk (Robinson) 


North Central (Wisconsin Central) __- 


Ozark..... 


Piedmont Aviation..-......--- adie 
a! Ul lL ee 


Southern Airways. . 


Southwest Airways--............--- 


Trans-Texas Airways. -- 


West Coast Airlines..........-...---- 


Jan, 

Nov. 
Nov 
Mar. 
Feb. 


| June 


| Oct. 


Sept. ‘ 


Dec. 
Nov. 
| Feb. 


May 2: 


Nov. 


| May 


11, 1949! 
22, 1949 
14, 1946 
28, 1946! 
6, 1948 
28, 
3, 1947 
5, 1950 
2, 1947 
5, 1943 
§, 1949 
, 1946 
. 1946 


1948 | 


Dec. 31, 
(2) 
Feb. 20, 
Mar. 31, 
Dec. 31, 
June 30, 
Sept. 30, 
(2 
31, 
30, 
31, 
30, 
31, 
30, 


Dec. 
Sept. 
Dec. 
Sept. 


Mar 


1956 


1956 
1955 
1954 
1958 
1955 


1957! 


1954! 


1956 
1954 


1954! 


1954 


4and & 


| Effective dates of certificates and dates of expiration of certain segments are omitted. 
* In process. 


Source: CAB route case orders, 


Exuipsit B.—Local service and domestic trunk airlines, trends in passenger 
revenues, passenger-miles, load factors, and plane-miles 


[000,000 omitted] 


| 


Local service 
' 
| 





Domestic trunk 


| | Bees ae ir oe 
| Growth | | Growth | 


} | 
, , Growth 
: 28 Am |} Year') Amount 
| index | Year | Amount | | Year!) Amoun 


71 
senger revenues . ...-.-| 
| 


venue passenger-miles__| 


nger load factors_.--- 


Revenue plane-miles..._- 


‘he 5-year period 1936-40 is selected since it includes the first year of the use of the DC-3 and the last 


Year | Amount 


1952 


1950 
| 1949 
1953 


1952 | 
| 1951 | 


1950 


1949 | 


1953 
1952 


1953 | 


1951 | 


2 391. 


188 
134. 


1951 | 


1950 
| 1949 
| 1953 
1952 
| 1951 
1950 
1949 


mplete prewar year. 
? Preliminary figures. 


339. % 
289. 6 | 


2 $23.3 | 
19. § 
16. ¢ 
10. ¢ 


2315 
268 


220 | 


139 
190 
2291 
252 
215 
40 
100 


2 136 | 


133 
133 
112 
190 
2184 
165 
153 
147 
100 


1953 
1952 


1951 | 


1950 
1949 
1953 
1952 
1951 
1950 


| 1949 | 


1953 
1952 


1951 


1950 | 


1949 
1953 
1952 
1951 
1950 
1949 


| 
| 2$782. 
671.3 | 
570.3 | 
1 
1 


2 | 


430 
378 } 
214, 228.0 
12, 120.8 
10, 210.7 
7, 766.0 
6, 562.6 | 
| 
Percent 
2 64. 66 | 
67.08 | 
69, 59 
62. 70 | 
59. 03 


index 


1940 


3 | 1939 


1938 
1937 
1936 
1949 
1939 
1938 
1937 
1936 


1940 


1939 
1938 
1937 


1936 | 


1940 
1939 
1938 
1937 
1936 


$52 
34 
24 
21 
20. § 

1,041. ¢ 
677 
476 
497. 
388. 2 


Percent 


58. 56 


53.03 | 


49. 08 
54. 24 
51. 58 
$108.8 
$82. 6 
$69.7 
$66. 1 
$63. 8 


index 


251 
165 
119 
104 
100 
268 
175 
123 
105 
100 


114 
103 

95 
105 
100 
171 
129 
109 
104 
100 


Source: Air Transport Facts and Figures, published by the Air Transport Association of America (6th 
lition, 1944" 8th edition, 1946; 15th edition, 1954). 
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ExHisit E.—Mail subsidies related to passenger service, local-service carriers, 
12 months ending Sept. 30, 1953 


Mail pay Number | Revenue _. Sut 3 
of pas- passen- "k = a aay 
| . - ‘ er er Pas- 
: it | sengers | ger-miles , 
miles Service - _ : as- senger- 
vice | subsidy Total carried flown pas- | senger 
pay | ” Senger | mile 


‘ Thous. | Thous. Thous. Thous. 

Allegheny - -- --| 63,555 | $95 $1, 814 $1,999 | 201, 989 29, 331 
Bonanza. enna | 7 | 37 | 766 803 63, 872 5, 100 
Central_. ag ; 5 ; F 1, 462 
Frontier... vekiealanil | , 578 | 9% , 790 

Lake Central. 
rp hg 

North Central_- 
Ozark 
Piedmont - - 
Pioneer....-- 
Southern __ 
Southwest__ 


555 45, 956 5, 645 
882 129, 750 
, 080 48, 887 
803 151, 460 
193 | 202,719 
110 114, 072 
,649 | 261,004 
107 | 161,198 
, 024 115, 960 
, 043 178, 770 
Trans-Texas.___- , 827 90, 020 
West Coast.... a | a , 668 59, 730 
Wiees.-$04-53-45.5..3 : 225 | 232 | 2, 423 


—noe 


et et DO et DD ND 


mowers 


i The figures in these 2 columns are for comparative purposes only. They omit consideration of m: 
carried. Subsidy per item of mail, if available, would give a much more favorable presentation. 


Source: CAB recurrent statistics. 


ExuiBit F.—Service mail pay and subsidy,’ domestic trunkline carriers, 12 
months ending Sept. 30, 1953 


[In thousands] 


Service Total || Service | 
mail Subsidy mail 
pay | | pay 


Total 
mail Subsidy | mail 
pay |} pay 


American.......... : ae... 3-. , 929 || Continental_____ $380 $670 $1, ( 
Essterm ......--..--.- 5. Ge tai tes 2,636 || Delta 1, 256 | 

. 5, 200 t.. sce 5, 399 || Nationel___- 788 
Unit. cictcnceenne 9, OOL 9,001 || Northest_____- 101 
Braniff 1,019 1,019 || Northwest__..___- | 1, 828 |. 
Capital Re Tewctrennes 1,162 || Western. -.......-- 821 | 
Chicago & Southern. 272 5 4 | — ——_—|—_— 
Colonial e 5 600 || ‘ 32, 705 3, 111 35, } 


1, 786 | 1, 887 
1, 82 


1 Subsidies for international operations not included. 
Source: CAB recurrent reports; 
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Exnisir G—1.—Local service carriers—Operating revenues and expenses (as 
reported at the end of each year) 


Mail Total operat-| Total operat-} Operating 


Calendar year 
— revenues ing revenues | ing expenses |profit or (los 


1946 $1, 558, 614 $1, 931, 057 $2, 060, 429 | $(129, 372 
1947 5, 957, 097 A i , 069, 305 (620, 974 
1948 11, 282, 490 ), 292, 50S 5, 923, 512 | 368, 997 
1949 14, 054, 998 21, 940, 62% 715 (441, O8¢ 
1950 17, 191, 453 23, ‘ , 820, 7% 660, 170 
1951 739, 169 37, 632, 35, 963, 613 1, 668, 534 
1952 21, 334, 912 42, 537, 14¢ 43, 497, 267 (960, 124 
1953 1__. 23, 996, 730 , 990, 50, 961, 318 (1,971, 214 


Total 115, 115, 513 , 252, 82 207, 677, 890 (1, 425, 069 


1 Prelimimary figures. 


Source: 1954 Air Transport Facts and Figures «published by the Air Transport Association of America 


Exuipit G-2.—Local service carriers '—Operating revenues and expenses® (re- 
flecting retroactive mail payment adjustments determined by CAB through 
Feb. 1, 1954) 


Operating 
pr it or 
(loss) 3 


Mail Total operat- | Total op»rat- 


Calendar year 
: revenues ing revenues | ing expenses 


1946 $1, 691, 551 $2, 063, 994 $2, 069, 429 $3, 565 
1947 7, 700, 836 19, 192, 070 9, 069, 305 1, 122, 765 
1948 12, 005, 770 , 015, 789 15, 923, 512 1, 992, 277 
1949 : 14, 434, 037 319, 668 22, 381, 715 (62, ( 
1950 : 18, 139, 296 29, 419, 744 27, 820, 731 1, 599, 0 
1951 ‘ . 18, 836, 785 36, 719, 136 35, 963, 613 755, 52 
1952 nm ‘ 21, 975, 814 42, 547, 151 42, 482, 253 | 64 


Total 94, 775, 089 160, 277, 552 155, 701, 558 4, 575, 9S 


1 Helicopter carriers are included in the totals for 1946-50 but not in 1951-52. 
2 Nonoperating items and income taxes are not reflected. 


Source: CAB recurrent statistics published by the Civil Aeronautices Board approximately’ 15 to 18 
months after the close of each calendar year. In lieu of the mail-pay figures used in the Board’sr capitula- 
tion, the adjusted mail-pay figures (which have been obtained from unpublished CAB ledgers) have been 
used, and cols. (2), (3), and (5) have been adjusted accordingly. Hence the table reflects retruactive chang s 
and corrections occurring up to Feb. 1, 1954. Still further adjustments in mail pay must be expec'ed, sinc 
in the case of several carriers no final rate has been established for 1948 and later years 
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ExurBit G-3.—Local service carriers—Earning 1951-58, latest offering prices, and 
current market quotations 


| Earnings reported to stockholders 3 Latest public stock 

| offerings 

Date of ik 
Socisninensiedaiiepeaniaieneiitaieiceiatiatamabal prenienin last a pseniiiniaees id and 


: . : i asked prices 
al service carrier ! public | ePri = \ 

| Earnings | sale of | Number | of ely oo 
| (deficits) | stock | of shares| | 23, 1004 


} . } , | of stock 
per share sold offerinas 


| Number of 
Fiscal | Earnings | shares out- 
years | (deficits) standing at 
year end 


($21, 315) 513,660 | ($0.04) 100, 000 $7.21 | 214-236 
(243, 882) 513, 660 | (. 47) bes aes ; 
1,172 513, 660 I a a 
(38, 785) 823, 086 (. 05) | ) 1-14. 
60, 206 823, 086 .07 
91,511 | 5493, 086 .19 in 
208, 134 | 263, 161 .79 ‘ 2, ! ; 27% bid. 
50, 472 | 291, 763 -17 . 
(34, 550) | 292, 888 pee Teak an eee ee 
6,267 | 208, 149 . 03 ! 91, 8 3.125 | 174-216. 
1952 | (123, 393)} 208, 149 . 59) 
1953 6 (91, 573) 300, 000 31) 
1951 | (318, 021) (4) 
1952 ® 16, 440 | 7 1,346, 000 | 
1953 *| (97, 232)| 7 1, 346, 000 | I Leeann a 
1951 144, 563 | 1,100,000 | 13 | £ 1%4-2. 
1952 104,111 | 1, 140, 500 | : a cae : 
1953 ® (23, 473); 1, 140, 500 a \ 
PISIOE.ccciceetiaeen 1951 194, 079 | 90, 000 | : | | ; , 174-234. 
1952° | (564, 160) | 165, 000 ee 
1953 | (820, 414) | 165, 000 b egunnes ee 
Southern. -.--- 1951 (225, 179) | 200, 000 | i } 214-234. 
1952 (7, 324) 250, 000 
1953 31,886 | 250,000 13 | ile SEIT 
Southwest 1951 73, 231 655, 985 s | | ° | 144-144. 
1952 | 86,714 671, 410 cid | 
1953 (25, 482) | 671, 410 
West Coast....--- 1951 70, 768 187, 372 
1952 86, 912 187, 372 
1953 ® | (197, 555) 187, 372 


2-2%4. 


, a Sw fw SY 





Bonanze, Central, Lake Central and Trans-Texas, comprising the remainder of currently certificated 
local service carriers, are excluded because sufficient published information is not available. 

? Earnings incluce certain retroactive mail pay adjustments made for the years shown, in subsequent 
annual reports to stockhol¢ers. 

’ Earnings for the years 1951-53 exclude nonairline operations, and the actual offering price in July 1946, 
f $9.75 per share is acjusted downward to $7.21 to reflect the spin-off of All American Engineering Co 
his aijustment was computed on the basis of the ratio of the stated value of the net assets of the sub- 
sidiary to the consolidated net assets of Allegheny prio: to the spin-~ ff. 

4 Not available, 

* Carrier repurchased and canceled 330,000 shares, in 1953. 

* Reflects temporary mail rates when in effect in the years indicated. 

’ Includes all classes of capital stock, which rank equally as to earnings. 

§ Pertains to carrier’s general stock class of capital stock. 

' Excludes income from sale of flight equipment. 

Adjusted downward from actual price of $12.50 to reflect spin-off of subsidiary in October 1953. The 
basis for adjustment is similar to that used with Allegheny—see 3 above. 


pitula- 
e been 
hang 8 
l, since 


Source: Annual Reperts of Companies; Moody’s Transportation Manuals. 


47965—54 73 
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Exurett H.—Helicopter services—earnings, offering prices, and current market 
quotations, fiscal years 1947-53 


Earnings data Public stock offerings 


| | Bid ar 
Earnings | Number | | asked 
Helicopter carriers | Earnings | (deficits) | of shares | ita | | rices 
* (deficits) | adjusted | common Adjusted . ates | = of 
reported | for retro- stock out- (deficit) | = k June 23 
to stock- | active | standing | : sh: me Cmet 1954 
holders mail at year | en 


payments end | 


Prices to 
public of 
stock 
offerings 


! 

Number 

of shares 
sold 


Los Angeles Airways 
1947__. $22. 481) ($8, 576) , 400 
1948 , 366) 8, 600 , 400 . 29 | 
1949 (15, 818) 12, 208 , 400 . 42 
5,152 | 22,481 | 29,400 .76 | 
, 289 54, 289 | 29, 400 -R5 | } 
5 \ | , 800)| (24, 249) 29, 400 -82)| 1947 26, 532 $10. 00 
1953 34 a | 25, 866 25, 866 31, 087 -83 | 1953 1, 687 20. 00 
Helicopter Air Serv- | 
ice 
1949... 100 | 6, 979 51, 200 | -14} 1949 | 580,000 4.00 
1950 22,680 | 25,311 | 51,200 .12; 1949 7 51, 200 | 1.00-3.00 
1951__- 41, 839 41, 839 51, 200 | 5. 44 | 
1952-.. 28, 960 28, 960 51, 200 . 21 
1953 25, 553 25, 553 51, 200 | 15 | 
New York Airways: | 
1952. ... | (81, 627) 3, 284 |. 138, 500 | .02| 1952 110, 000 
| ie | 48,241 | 48,241 | 238, 500 | -20 | 1953 | 100,000 | 


} } 


| } 


1 Includes nonrecurring gain of $64,442 on insurance recovery. 

2 Carrier on final rate Jan. 1, 1951 to Apr. 10, 1952. 

3 Includes retroactive mail pay for period Apr. 11, 1952 to Sept. 30, 1953. 

4 Carrier on provisional rate during fourth quarter. 

56 percent preferred. 

6 After preferred dividend requirements of $19,200 in 1950, $19,080 in 1951, $18,360 in 1952, $17,654 in 195 
10,000 shares of preferred were retired in the 3 years 1951-53. 

7 Common. 

§ Bid. 


Souree: Annual reports of companies. 


ExHibBITt I.—Metropolitan helicopter services—selected operating statistics, 
1947-53 


| 
| Average 
| Revenue Schedule hours of 
even s ci | hours o 
|helicopter| Available) Revenue a comple- | use per 
| miles op- | ton-miles ton-miles | caine tion aircraft 
erated ! . factor per 
calendar 
day! 


Cost per 
revenue 
ton-mile 


Helicopter services 


Los Angeles Airways: ? Percent | Percent 
1947 27,722 | 13,747 2, 533 18. 43 94. 50 1:49 $20. 89 
1948 ___- ‘ scendccaul se 107, 593 28, 400 26. 39 91.71 2:55 12. 20 
I iikirws “ 339, 425 132, 577 42, 313 31. 91 96. 53 3:07 
ES seni eee 135, 027 42, 583 31. 53 93. 37 3:02 
1951 _- int ee -| 293, 212 120, 329 45, 764 38. 03 94.61 | 3:22 

| 


| 

| 

| 
shut 


PI teh: devine dione tase nat 255, 936 101, 342 43, 257 42. 68 89. 73 2:55 

a Lecwaewensasl- Gee 147,689 | 54,685 37.03 91. 64 2:33 
Helicopter Air Service: 3 | 
acca oad, Le 9, 240 3, 424 37.05 92. 54 2:00 

Bi cutcesvacinccucanascanel) ee 52,179 | 19,511 37. 39 96. 0 2:38 | 

EES ..-.--| 326,000 64, 508 24, 860 38. 54 93. 99 2:25 16. 04 

1962. ..... inns - 352, 797 70, 300 28, 966 | 41. 20 | 96. 89 57 | 15. 10 

1953... - ae ...| 340, 573 68, 413 29, 889 | 43. 69 97. 21 2:46 15. 37 
New York Airways: 4 





582. ! 215 | 45, 88 
5 §2. 72 | 3:56 | 26. 04 


| 22,742 9,096 | 2,754] 30.27) 
a 134,324} 44,340} 33.01 | 
| | | 














1 Growth and scope of operations, including daily aircraft utilization, are limited by the amount of service 
approved by the CAB, 

2 Began operations Oct. 1, 1947. 

3 Began operations Aug. 20, 1949. 

4 Began operations Oct. 15, 1952. 

5’ New York Airways’ completion factor is adversely affected, among other things, by (1) around-the-clock 
schedules, and (2) all S-55 operations which necessitate more restrictive flight rules than are applicable t 
smaller helicopters. 


Sources: CAB recurrent reports; American Aviation Daily compilations from CAB data; annual reports 
of companies. 
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Exuipit J—CAB statements emphasizing the importance of attracting equity 
capital 


“In air transportation we can see but dimly the shape of things to come; but 
there is every reason to believe that the close of the present war will open an era 
of airline expansion in the United States and in the international field without 
historic parallel. These developments will involve capital requirements of great 
magnitude, which in all likelihood will have to be met with great rapidity. They 
cannot be satisfactorily met unless those who supply the necessary funds are con- 
vinced that the enterprise will have a fair opportunity to secure earnings com- 
mensurate with the risk of the undertaking.”—American Airlines, Inc. (8 CAB 
339) March 12, 1942. 

“Respondent requires earnings sufficient to insure its credit and keep it in a 
position to attract necessary capital not only for present operations but also for 
the development which may be anticipated at the end of the present conflict 
* * * Pennsylvania Central Airlines Corp. (4 CAB 22) Dec. 16, 1942. 

“In order to provide Colonial with sufficient income to insure its credit and to 
enable it to maintain a financial position to readily attract capital when the 
opportunity arrives for expansion and development * * *.”’—Colonial Air- 
lines, Inc. (4CAB71) Dec. 29, 1942. 

“The present respondent shares with all other carriers a need for earnings suf- 
ficient to insure its credit, and to keep it in a position to attract capital readily 
* * *.”—Pan American Grace Airways, Inc. (3 CAB 550) July 30, 1942. 

[Emphasis supplied. ] 
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The CuarrmMan. I have a communication from the Queens Commit- 
tee for Aviation Reforms, Inc., which is located in Queens County, 
N. Y., and it will be made a part of the record at this point. 


(Documents from Queens Committee for Aviation Reforms, Inc., 
is as follows:) 


NortH QUEENS HOME OWNERS 
Civic ASSOCIATION OF JACKSON HEIGHTS, INC., 


Jackson Heights, N. Y., July 14, 1954. 
Re Senate bill, S. 2647. 
Senator JOHN W. BRICKER, 


Chairman, Senate Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington 25, D. C. 

DEAR SENATOR BRICKER: May we add for the consideration of your committee 
the facts of aeronautical noise and hazard in this community. 

The members of this association live southwest of LaGuardia Field, within 
a mile and a half of runway 4-22. Residences are within a quarter of a mile, and 
there is a church and a schoolhouse within a half a mile from the runway’s 
end, below the airway and radio beam and air traffic. 

Airplanes take off over these residences. They land by instruments in foggy 
and stormy weather. The CAA has directed a radio beam in a southwesterly 
direction specifically for the purpose of instrument landings. 

There may be more than 200 of these flights in 24 hours. Noise reaches as high 
as 105 decibels. Sleep and conversation are interrupted. In short, the people 
of this neighborhood are denied the peaceful use and occupancy of their homes. 

The CAA, CAB, Port of New York Authority, the NATCC, the city and State of 


New York deny responsibility and fail and refuse to correct the conditions that 
exist. 


ones Sa eee =EIan Src s—— 


It is our firm belief that there is no control or regulation of aircraft that is 
designed to protect the rights of persons and property on the ground. 

The CAA well knows of the noise condition here, yet as far as we know, it has 
not brought the matter to the attention of Congress. 
duty to make this frightful condition known to you. 

The same is true of the Port of New York Authority. In fact, that agency 
has conspicuously failed to give you the facts. By its spokesman, Mr. Fred M. 
Glass, it and other members of the Airport Operator’s Council, have testified “in 
their capacity as airport operators rather than as members of the general public.” 

Here is a strange and a sad spectacle. The Port of New York Authority, hav- 
ing a great and high public trust, fails to testify before you on behalf of the gen- 
eral public, and fails also to disclose to you the real and unconscionable burden 
forced on those of us, of the general public, who live under the aerial runways 


that have been built above our homes, which were here before the airway above 
was built. 


It has, we think, an obvious 
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The Port of New York Authority, we take it, did not tell you that it has found 
it necessary to cut down trees in residential yards to aid in the low flight of air- 
craft. 

Airports and airplanes desperately need regulation so that people and property 
can be protected in those areas where the CAA has constructed airways and in- 
strument landing facilities above residences. 

Very truly yours, 


WALTER V. Bovuguet, President 


been as indicated. 


“The Budget of the United States Government 


QUEENS COMMITTEE FOR AVIATION REFORMS, INC., 
Borough of Homes, Queens County, N. Y., July 10, 1954 
Re Senate bill S. 2647, to rewrite the Civil Aeronautics Act. 
Senator Joun W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce, 
The United States Senate, Washington 25, D.C. 


Dear SENATOR BRIcKER: This letter relates to Senate bill S. 2647 which is pres 


ently being considered by your committee and which relates to aeronautical 
matters. 


* Payments to helicopter companies in fiscal 


would have 


Source 


A request has been made that civic representatives of Queens County, N. Y., be 
permitted to appear before your committee to testify. The request has not been 
granted, and in accordance with your suggestion this civic letter is written for 
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the record and to aid in the deliberations of your committee. LaGuardia and 
New York International Airports are in Queens County, N. Y. 

At the outset we wish to say that we are wholeheartedly and unequivocally 
of the opinion that the following steps be taken without delay : 

1. That the laws of the United States be revised to clarify and fairly define 
the status of aircraft, airports, air transportation, and people and property on 
the ground who may be adversely affected by airports and aircraft. 

2. That in so doing, the Civil Aeronautics Board and the Civil Aeronautics 
Administration as they are presently constituted be abolished ; that their regvla- 
tions and interpretations be reviewed, revised, and corrected; and that provi- 
sion be made for the protection of persons and property on the ground that may 
be adversely affected by aircraft or airports. 

We hasten to say that we bear no ill will toward air transportation. In fact, 
we recognize its importance, and acknowledge that it should, and will continue to 
grow. But, we believe that the people and the communities adjacent to airports, 
as they presently exist, are being asked to give far more than their just and fair 
share toward the welfare and the future of air transportation. 

We are being asked to give our ordinary and proportionate share of the funds in 
the way of taxes, and also our homes, our peace of mind and our comfort and 
our well-being. These are being taken from us. 

We feel it necessary to include the foregoing observation because the influences 
presently controlling air transportation in this country have, in the past, seen fit 
to characterize our political views, intentions and motives. We are adversely 
affected by airports and aircraft. We demand their regulation, control and super- 
vision by responsible, informed agencies of character and integrity. The crying 
need for such regulation is such that in any other industry of like scope and 
character it would be recognized immediately. 

As an example of the willingness to irresponsibly characterize the motives of 
those of us who demand decent regulation of aircraft and airports, we point to 
the statements of Mr. Fred M. Glass on June 21, 1954, before your committee. Mr. 
Glass occupies high positions in the Port of New York Authority, the Wings Club, 
the Airport Operators’ Council, and the National Air Transport Coordinating 
Committee. He is reported to have said that the desire for regulation of aircraft 
and airports “allegedly in the interests of the public health and safety” is “actu- 
ally motivated by ulterior considerations.” 

That a man in such a high position could so sweepingly characterize the mo- 
tives of so many of us as false, and indict us as liars, with hidden and concealed 
motives, is fairly indicative of the low level to which the defenders of the ignoble 
and unconscionable aeronautical status quo have fallen. 

It is also fairly indicative of the fact that there is an unwholesome deartn of 
informed, intelligent and responsible leadership in aeronautical circles. 

Certainly your committee must view such crudeness and irresponsibility with 
the same contempt that we do. 

This example need not stand alone. In other public statements, other spokes- 
men have sweepingly condemned the desire for decent aeronautical regulation 
as communistic and as un-American. 

Such crude press agentry is undeniably effective in creating in the public 
mind, and even in the official mind, the illusion that decent, law-abiding citizens 
in this country must defend the ignoble status quo or be classed as communistic, 
un-American, or as being “motivated by ulterior considerations.” 

The same influences that effectively control civil aeronautics in this country 
engage press agents, make irresponsible, misleading reports, supply Speakers and 
entertainment for civic and other groups to propagandize that noise, vibration 
and hazard near airports have been corrected and minimized to the point where 
those who still complain are “motivated by ulterior considerations,” or worse. 

It is of an inescapable fact that there is and has been no effective or successful 
control of noise, vibration and low-flying aircraft near airports. 

The Civil Aeronautics Administration, in many letters that are available, has 
said that “since there are no regulations against noise, nor regulations requiring 
antinoise features—there is no immediate solution in sight”; that “no regulation 
has been promulgated pertaining to excessive aircraft noise.” 

The CAA has stated the responsibility for establishing airport patterns “rest 
with the airport management”; and that the question of elimination of a runway 
that leads directly over residental areas is a problem within the jurisdiction of 
the Port of New York Authority. 

On the other hand the port authority has said that “the port authority has no 
power to regulate the movement of aircraft at any of its airports except on the 
ground.” 
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This mutual confusion and denial of responsibility by the port authority and 
the CAA is emphasized by the contradictions of the office of the Governor of New 
York, which on different occasions has stated, first, that problems of noise and 
low-flying aircraft are under the jurisdiction of the port authority, and secondly, 
that these matters are under the jurisdiction of the Federal Government. 

The whole answer is clear. There is no effective regulation or control of air- 
craft and airports that is designed for the protection of persons and property on 
the ground. 

Coupled with this clear and simple fact is the fact that the CAA has written 
hundreds, perhaps thousands of letters to citizens who have complained about 
the noise of low-flying aircraft. Its statements have been vacillating, contradic- 
tory, encouraging, disarming, confusing, and essentially dishonest, the very nadir 
of equivocation, dissembling, double-talk, and buck-passing. 

The whole conduct of the CAA, as it relates to persons and property on the 
ground is, in simple terms, disgraceful, for a nation that prides itself on pro- 
tecting and defending the personal and the property rights of the indivdual. 

During the 15 years that LaGuardia Field has been in operation, and the 7 
years for the New York International, the people of Queens County have com- 
plained repeatedly of the noise of low-flying aircraft, and the obvious danger. 
The promises, press releases and concealments of the CAA, the NATCC and the 
port authority to the contrary notwithstanding, there has been no relief. The 
condition has steadily become worse. 

The noise and vibration is ever present in indescribable terms, the danger is 
ever present. Nothing, literally nothing effective is done to protect Queens 
County, N. Y., from destruction as a residential area by aircraft hazards, noise 
and vibration. 

Searcely a week or a day passes but that the papers report a near crash land- 
ing at the airports, or a defect in an aircraft after it is airborne that requires it 
to return to the field for repairs. In spite of the statistical fact that aircraft 
afford a relatively safe means of travel, the threat of destrucion constantly hangs 
over the heads of the people who have homes in this area. 

Over 20,000 aircraft use the metropolitan airports each month. The hazard, 
noise and the vibration is obviously 20,000 times greater than if there were only 
one. In a 24-hour period over 200 aircraft may pass as low as 150 feet above 
residential areas. It is difficnlt to imagine how such a condition can continue 
to exist in this civilized country, or how it can be defended by anyone who is 
morally and intellectually on this side of the Iron Curtain. The need for con- 
gressional action is imperative. 

The element of noise and vibration is one that it is difficult to describe. The 
difficulty seems to arise out of the fact that everyone has heard the noise of an 
aircraft in his own home. A noise from an aircraft some comfortable distance 
in height. But everyone has not heard the noise plus vibration of 200 to 500 air- 
craft a day. That remains the lot of those who have the misfortune to live close 
to airports and on the extensions of the runways. 

It remains a simple inescapable fact, that the State of New York, the city 
of New York, the Port of New York Authority, the Civil Aeronautics Admin 
istration and the Civil Aeronautics Board, have never taken noise measure- 
ments in the community. At least they have never made noise studies public. 
This statement will not indulge in a description of the noise and vibration, except 
to say that it prevents conversation and sleep—hundred of times, day and night. 

It is our position that ordinary, commonly accepted individual rights are 
being taken by the landing and taking off of aircraft, without just compensation, 
and without warrant of law. 

The Supreme Court of Massachusetts has stated: 

“Aerial navigation, important as it may be, has no inherent superiority over 
the landowner where their rights are in actual conflict. * * * 

“Aerial navigation, important as it may be, cannot rightly levy toll upon the 
rights of others for its successful prosecution.” Smith v. New England Aircraft 
Co. ((1930) 270 Mass. 511, 528). 

The matter of nuisance by low-flying aircraft has been considered by the 
United States Circuit Court in the case of Swetland v. Curtiss Airports Corp. 
((CAA Ohio) 55 Fed. 2, 201, 83 A. L. R. 319) where the court said: 

“The defendants have the right to establish airports, but they cannot lawfully 
establish one at a place where its normal operation will deprive the plaintiffs of 
the use and enjoyment of their property.” 





1146 REVISION OF CIVIL AERONAUTICS ACT 


The court in question enjoined the construction of the airport, and in respect 
of nuisance, quoted from Baltimore RR v. 5th Baptist Church (108 U. 8S. 317 
2 8. Ct. 726) as follows: 

“That is a nuisance which annoys and disturbs one in the possession of hi 
property, rendering its ordinary use or occupation physically uncomfortable 
to him. For such annoyance and discomfort the courts of law will afford 
redress by giving damages against the wrong-doer, and when the cause of the 
annoyance and discomfort are continuous, courts of equity will interfere and 
restrain the nuisance.” 

Flight of aircraft at a height lower than that which may be a nuisance 
constitute trespass. Such is the ruling of the Supreme Court in the case of 
U. 8. v. Causby ((S. Ct. 1946) 328 U. S. 256, 66 S. C. 1062). There, the court 
said : 

“The landowner owns at least as much of the space above the ground as he 
can occupy or use in connection with the land. See Hinman v. Pacific Air Trans 
port (84 F. 2d, 755). The fact that he does not occupy it in a physical sense— 
by the erection of buildings and the like—is not material. As we have said, 
the flight of airplanes, which skim the surface but do not touch it, is as much 
an appropriation of the use of the land as a more conventional entry upon it” 
(p. 264). 

The factual circumstances in the Causby case were such as to leave little if 
any, doubt that trespasses are being committed day and night in Queens County) 
N. Y. The great difficulty facing the hurt individual property owners is the cost 
of litigation. Such a suit would be met with the opposition of the city, the 
port authority, the airlines, the CAA and the CAB. It would cost millions of 
dollars and involve almost untold difficulties in the assertion of rights and of 
damages on the part of thousands of distressed plaintiffs. 

However, such a suit should not be necessary, for all of the governmental! 
agencies involved have duties in respect to the airport and aircraft which the) 
have failed to perform. 

Section 351, 355, 356 of the General Municipal Law of New York provides and 
contemplates that cities establishing airports acquire the necessary ‘Real prop 
erty, or any interest therein including an easement” (sec. 351). 

Sections 6609 and 6615 (cc) provides and contemplates that the Port of New 
York Authority shall acquire “air rights” and easements in, over, above, through, 
upon or under such real property.” 

Section 302 (c) of the Civil Aeronautics Act of 1938 (49 U. 8S. C. A. 452 (a)) 
gives the Administrator the duty of establishing “airways”, and subsection (c) 
imposes upon him, the duty in so doing to acquire “real property * * * in 
cluding, easements through or other interests in airspace immediately adjacent 
thereto * * *, 

Thus, all of the governmental agencies have not only the right, but the duty to 
acquire the air rights or easements necessary in the operation of airports. Yet, 
the simple, unadorned fact remains, that not a single one of them has done so 
On the contrary, they have directed their energies and their money in building 
airports with no regard for the rights of the property owners below. And all, in 
the face of the Fifth amendment to the Constitution which provides that private 
property shall not be taken for public use without just compensation. And con 
trary to the same provision in article 1, section 7 of the constitution of the State 
of New York. 

The agencies of the Federal Government in the air transportation field have 
been particularly remiss in their failure to observe the rights of individuals on 
the ground. 

Section 601 (a) (7) of the act of 1938. (49 U. S. C. A. 551 (a) (7)) gives the 
ae regulating agency the duty to prescribe “rules as to safe altitudes of 

ight.” 

Section 1 (24) defines the “Navigable airspace” to be the “airspace above 
the minimum altitudes of flight prescribed by regulations issued under this act.” 

The CAB has fixed the “Minimum safe altitude of flight” over congested areas 
at 1,000 feet, provided the pilot can, in case of emergency, land outside the co! 
gested area. But it has made an exception, a big exception, namely, “except when 
landing or taking off.” 

Thus, in respect to people on the ground, the “Minimum safe altitude of flight” 
varies, depending on the location of a citizen’s home. For example, for New 
York City generally, the prescribed altitude is 1,000 feet, with an additional 
proviso for a safe landing. On the other hand, as to those living in Queens 
County, N. Y., the minimum safe altitude is something quite different. There. 
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the “Minimum safe altitude of flight’ ranges from no height at all at the end of 
a runway, up to 1,000 feet, the minimum safe altitude in other areas. 

It is important to remember that in ordinary conditions, a 4-motor aircraft is 
rarely above 500 feet on a take-off at several miles from the runway. The dis- 
tance is not much different on a landing, though the aircraft enter the landing 
pattern at 1,200 feet. After that they come down as they wish or as they must. 
There is no effective minimum safe altitude of flight for the people of Queens 
County, N. Y. 

As this regulation of the CAB fixes the navigable airspace it is clear that it 
takes, under the ruling in the Causby case, quoted above, private property with- 
out just compensation, in clear violation of the fifth amendment. 

It is a regulation that on its face is arbitrary and capricious as it affects people 
on the ground. The navigable airspace in Queens County is at one height. Else- 
where, it is at quite a different height. 

It may be objected that aircraft must land and take off. True. But there is 
no requirement that they land and take off as trespassers. There is no require- 
ment that the CAA use Federal funds to aid in the construction of airports in 
cities where landing and taking off must be in violation of individual rights, both 
in respect to trespass and nuisance. 

Furthermore, it is submitted that the CAA has contributed funds to the con- 
struction of the New York City airports in violation of the Federal Airport Act, 
which throughout contemplates and provides for the acquisition of easements 
through or other interests in airspace. 

If it is necessary for airports to be in congested cities, then on the basis of the 
law and all of the traditions of the United States, the people living in Queens 
County should be made whole in order that they may move to a place where 
aircraft are overhead less than 200 to 500 times a day. And where the noise and 
vibration is tolerable, and not applied at the rate of over 100 decibles. 

But, it is submitted that the future growth of the air industry is hampered by 
the city airports. Reports are common of a stacking up at LaGuardia and New 
York International for as much as 2 hours, waiting for an opportunity to land. 
Jet aircraft from foreign countries have not been permitted to land in the New 
York airports. The obvious conclusion is that these airports are archaic and 
incapable of handling modern jet aircraft. 

We do not pretend to be military experts, but it appears to us, that a target 
area, the city of New York, is no place for airports for purposes of defense. 
They only add to the importance of the target. If the target should by any 
chance be reached by an enemy, the airports, the means of defense, would at the 
same time be reached. The city as a defense mechanism would be affected, 
including the means of its defense, and an important element of transportation. 

All of the story is not told in the existing circumstances. The port authority 
and the CAA have recently made a study of the airports in the metropolitan 
area. They look forward to 1962, and plan for 480 movements of aircraft per 
hour—480 per hour. Here will be aerial traffic congestion that will compare with 
that of highway traffic congestion on Fifth Avenue, New York City. But no one 
seems to have considered that a bumped fender in the air is something quite 
different from a bumped fender on Fifth Avenue, New York City. 

There is no improvement in sight that promises relief from the noise and 
vibration. The danger will always be present, as we are concerned with men 
and machines, neither of which are perfect. Error will continue to be inevitable, 
and error in an aircraft is disaster. 

It is abundantly clear that if the airports and aircraft hazards continue in 
the city of New York the people will have to move elsewhere. It remains true 
that one is denied the peaceful enjoyment of his home when there are 300 to 500 
aircraft, above, each imposing noise and vibration that defies belief and 
understanding. 

It is also abundantly clear that the present shameful conditions are due to 
the action and inaction of the Federal regulating agencies (so-called), and that 
immediate and drastic steps are needed to correct the intolerable and inexcusable 
conditions they have created. 

Very truly yours, 


Roya E. DALRYMPLE, President. 
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LAURELTON Civic ASSOCIATION, INC. 


Laurelton, Queens 13, N. Y., July 10, 195 h. 
Hon. JoHN W. BRICKER, 


United States Senate, Washington, D. C. 


My Dear Senator: I want to thank you very much for the opportunity 
accorded me to submit my statement with reference to S. 2647 and answer the 
testimony of Mr. Fred Glass. I only regret that more time could not be made 
available to us to make a more complete study of the proposed code and an 
opportunity given us to be heard in person. 

We are placing the entire matter in your hands and feel that you will be fair 
and just in this matter and give serious consideration to the rights of the 
millions of people who must live in close proximity to our airports and be in 
constant danger as innocent parties to the errors of the past. 

If other information is wanted and factual evidence under oath is needed, 
we hold ourselves available to your call. 

Most respectfully yours, 


Max M. Lome. 


This memorandum is filed on behalf of the people of Queens County, the 8 
federated civic groups within this county and their affiliated civic associations 
whose membership constitute about 250,000 homeowners living within this 
county, which is 1 of the 5 boroughs of the city of New York. 

It seems most relevant that we point out at this time the vital interest of 
the people of Queens in legislation dealing with civil aeronautics. The county 
and Borough of Queens contains within its boundaries two of the largest air- 
ports of the world, namely, LaGuardia Airport and the New York International 
Airport (Idlewild). Between these two airports, 1,700,000 people are to be 
found residing within the confines of this borough. A good majority of these 
people are homeowners who had purchased their homes long before these air 
ports were built. Their investment in their homes constitute several billions 
of dollars, an amount which far exceeds the investment of the AOC in the avia- 
tion industry. Their interest in the proposed legislation is therefore also 
patent. 

This memorandum will therefore be addressed primarily to the provisions of 
S. 2647 which affect the residents of the Borough of Queens in their capacity 
as members of the general public rather than the small group of individuals 
who have joined themselves together in a common enterprise or adventure for 
profit only and call themselves the Airport Operators Council. We have just 
received our copy of S. 2647 and because very little time is accorded us to inter- 
pose our answer to the testimony of Fred Glass and make recommendations 
with respect to the provisions of S. 2647 which would require careful study by 
our committee we shall in this instance address our remarks primarily to the 
testimony and memorandum submitted by Mr. Glass on behalf of the AOC 
members. 


MILITARY USE OF CIVIL AIRPORTS 


AOC spends considerable time to convince us that it is greatly interested 
in an adequate system of civil airports adapted to the needs of civil aviation 
which will prove invaluable to the country not only from the standpoint of civil 
economy but also from the standpoint of national defense. And so having ex- 
pressed its patriotic sentiment in beautiful words it immediately takes excep- 
tion to section 102 of S. 2647 which among other words is expressed as follows: 

“So far as possible, so located, equipped, and staffed that it may serve the 
Armed Forces in time of national emergency.” 

In this atomic age it must be recognized that in the event of war the bel- 
ligerent nations are not going to throw puff balls at each other but will attempt 
to destroy the enemy power as quickly as possible and by use of its airpower 
only. To this extent it is of vital importance that we recognize the fact that 
our airports will of necessity be target No. 1 in any enemy attack. Where then 
do we find the joker that has impelled the AOC to register its disapproval of 
S. 2647. section 102. Can it be that the words “so located” is considered by the 
air industry as the joker which it will not tolerate. The AOC will brook no 
interference from anyone not even our Government in making its own decisions 
as to the locations of its airports even when Government aid is requested in the 
building thereof. Is there any military leader who, in his right mind, would 
have placed a No. 1 target within a city of 8 million people. If it is anticipated 
that at sometime in the future the New York airports may be needed for mili- 
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tary purposes, then their present location renders both the airports and the 
people of this city most vulnerable to enemy attack. Already the New York 
Port Authority has spent the sum of $182 million in the development of the 
8 municipal airports surrounding this city. Greater expenditures are con- 
templated within the near future. Instead of being permitted to brazenly sink 
more money into what has been conceded by the CAA to be a grievous mistake 
in the locations of these airports, the New York Port Authority should be im- 
mediately compelled to halt further expenditures and a study immediately 
made toward the relocation of these airports to areas outside the city of New 
York in sparsely located areas such as the MacArthur Airport where large 
tracts of land are presently available and where the danger of enemy attack 
to the people on the ground will be at a minimum. 

We therefore urge that section 102 of S. 2647 be not only retained but that 
portion of the section which applies to the location of airports be strictly en- 
forced not only with respect to the building of future airports but to the relo 
cation of airports dangerously situated in heavily populated areas. 


AIRPORT AID 


The AOC takes exception to section 209 (b) which contains an absolute prohibi- 
tion against the grant of any exclusive right to the use of any airport in the 
United States upon which Federal funds are expended, except that an exclusive 
right may be granted to the United States itself. The reasons the AOC advances 
for their exception to this section is that they may be precluded in the signing 
of leases to grant exclusive gate positions to certain carriers and thus encounter 
difficulties in leasing airport space. The AOC would leave the matter of ex- 
clusive rights to the discretion of the CAA by including the phrase “to the extent 
feasible” and so leave the matter to their discretion to waive the prohibition in 
“proper cases.” We cannot go along with Mr. Glass in this matter. We are 
against any monopolistic practices which could grant exclusive rights to the use 
of airports anywhere in the United States. We do not believe that this prohibi 
tion affects “gate positions.” We cannot agree that the discretionary policy in 
these matters be placed in the hands of the CAA which in the past has only provea 
itself to be under the absolute influence of the air transport operators. We there- 
fore urge that sections 213 (d) and 209 (b) be left as it is without any changes. 


LOCAL CONTROL OF AIR NAVIGATION 


It is with respect to section 105 of S. 2647 which reserves to the State and local 
government the control of air navigation which has not been otherwise granted 
by this act to the Federal Government that has brought forth from the AOC in 
general and Mr. Glass in particular the untrue and culpably false remark that, 
“There is an obvious temptation for such neighboring communities to adopt re- 
strictive and harassing ordinances and regulations, allegedly in the interests of 
public health and safety but actually motivated by ulterior considerations.” 
These are the type of remarks that, more than anything else, has given rise to the 
feeling, and rightfully so, that the Air Transport Committee and the AOC have 
adopted a “public be darned” attitude. To further substantiate our feelings in 
this matter and to bring to your attention relevant facts concerning this attitude 
and other accusations against the general public who have had the audacity to 
complain of the present management and operation of our airports, we refer you 
to the supplemental letter attached to and made part of this memorandum. 

We can only repeat that our confidence in the CAA has been completely shat- 
tered by their inactivity in the past and by their failure to understand the needs 
of the people in areas abutting major airports and by their apparent control by 
the air transport industry. To place all of the control of air navigation in their 
hands would only work ot the benefit of the air industry and leave the general 
public in a position to be further exploited by this industry. The air industry by 
its inherent nature is a very noisy and dangerous neighbor. The problems they 
present can only be recognized by local authorities and these problems are as 
varied as the locations of airports throughout these United States. Each com- 
munity, each density of population presents problems that are local in scope and 
effect. Just as each State has the present right to regulate traffic within its 
boundaries along its highways and upon its rails so must each State have the 
right to regulate and control traffic upon the highways in the air and along 
the lanes of flight whether in the air or on the ground. Surely the abatement 
of the noise and vibration nuisance alone is a matter for local control. It has 
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always been so and must be reserved to the several States and local governments. 
That the CAA and the transport operators have failed so miserably in this matter 
is all the more evidence that this must be left to local government if the health 
and welfare of their people are to be at all considered. The air industry have 
been most reticent to learn from the past history of our railroads the terrible 
lessons that took such a toll of life and left so much misery in its wake until 
local authority stepped in and in an effort to provide for the general welfare and 
secure the rights of the public in their property made provisions for the control 
of that industry. There is no question here of the invasion by the State upon the 
rights of our Federal Government, rather here is an example of democratic proc- 
esses where the State can work together with Congress for the best interests of 
the people as a whole. 
Exemption from safety regulations 

Section 601 (b) provides that the safety standards, rules, and regulations of the 
CAA shall not be made applicable to the operation of aircraft upon any privately 
owned airport if due to the restricted use of the airport the Authority feels it 
unnecessary to apply them. We take exception to this entire section and believe 
that there should be no letdown of rules and standards of safety upon any air- 
ports whether privately or publicly owned. Safety rules and regulations should 
not be made a matter of discretion nor should such discretionary measures be 
left to any body or authority. Much undue pressure by selfish interests can 
readily subject the Authority to an abuse of its discretionary powers and result 
in loss of life and property. Surely, there should be no limitations upon nor 
exemptions to any airport regardless of restricted use or otherwise. This is a very 
dangerous precedent to establish. It is further suggested that the code be made 
more specific, especially with respect to the widening of mandatory provisions 
for civil airports to acquire, for the purpose of safety and noise abatement by 
purchase, condemnation, or otherwise easements through, over or other interests 
jin airspace immediately adjacent to the airports needed in connection the1ewith, 
which in some small measure was attempted to be regulated under section 302 (c) 
of the Civil Aeronautics Act of 1938. 


Safe altitudes of flight 


Section 601 (a) of S. 2647 authorizes the Authority to prescribe air traffic 
rules including “rules as to safe altitudes of flight.” Mr. Glass takes the posi- 
tion that‘this be extended to include altitudes of flight in landing and taking off. 
This we must most vigorously oppose. There is a proprietary right vested in a 
landowner to the space in the air above his land which cannot be taken from 
him except by due process of law by full payment to him for his ownership in 
such airspace. This is guaranteed to the landowner by our Constitution. Many 
decisions by the Supreme Court of the United States have upheld this proprietary 
right. To divest the landowner of this right would be directly contrary to the 
rights and privileges accorded him to be safe and secure in his person and prop- 
ertv by our Constitution. 

If it is necessary in the operation of airports for planes to come below the 
minimum safe altitude of flight to effect a landing or in taking off it must be made 
apparent to the AOC that they must acquire the right to use this space by pur- 
chase from the subjacent landowner. Here again we must emphasize the need 
for mandatory provisions for the sake of safety, for the purchase of land and 
airspace where landing and takeoff require lower altitudes of flight than that 
prescribed as safe altitudes of flight in other areas. This was recognized by the 
Supreme Court of the United States in the case of U. S. v. Causby. We agree 
with Mr. Glass that from the standpoint of safety there is a far greater danger 
to persons and property on the ground when planes descend for a landing or take 
off below that altitude prescribed as the safe altitude of flight. This was recog- 
nized by General Doolittle in his report to President Truman on his investiga- 
tion on airports. His recommendation that airports be required to purchase so 
much of the land adjacent to airports as is required for planes to come below 
these altitudes of safety as is necessary to properly operate an airport. He 
urged that all land extending 2%4 miles from the ends of runways and in the 
lanes of such runways be acquired by the airports and that in the name of safety 
all buildings and obstructions be removed therefrom so that danger to persons 
and property on the ground as well as the danger to the persons in the planes be 
at a minimum. This was even recognized by Congress at the time of the adop- 
tion of the Civil Aeronautics Act of 1938 wherein the CAA was directed that 
within the limits of their appropriation they acquire such easement rights for 
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ianding and taking off from such property as lie within the lanes of traffic into 
and out of airports. 
Lastly Mr. Glass attempts to show some similarity between the rights under 
navigable waters and rights under navigable airspace. This similarity should 
not and must not be accepted. There is no private property (in actual use), 
homes or other buildings under navigable waters. Under the airspace people 
must live and work and they must be accorded some modicum of peace and com- 
fort. 
Authority of aircraft officers 


Section 1101 of S. 2647 provides among other things that the officer in churge 
of aircraft shall have power to take any action which in his judgment is reason- 
ably necessary in the interest of safety or reasonable comfort of the passengers 
and members of his crew. We should not permit this broad power in the hands 
of any single individual. This power should be limited to that space above 
the altitudes of safe flight. When an aircraft is taking off or coming in for 
a landing or is on the ground, the operation of such aircraft must comply with 
all rules and regulations with respect to safety and noise abatement as would 
produce a minimum of danger or noise nuisance to the residents of abutting com- 
munities. Violations of these rules must, if they are to be at all enforceable, 
carry With them severe penalties. Mr. Glass recognizes this danger for in his 
words “jettisoning of cargo while an airplane is in flight may result in serious 
injury and damages to persons and property on the ground, and so may emer- 
gency landings. The situation is vastly different from that of ships on high 
seas Where in similar emergencies they cannot damage innocent third persons.” 
We agree most sincerely with this reasoning and for this reason again point out 
that airports should not be located in densely populated areas. 


We are happy to 
see that Mr. Glass recognizes this peril. 


National jurisdiction 


Section 104 of S. 2647 appears to be an attempt to correct the unconstitutional 
seizure of property as contained in the Air Commerce Act of 1926 which without 
compensation and directly contrary to the provisions of our constitution, took 
from the subjacent property owners their property right in the superadjacent 


air space. We are therefore in favor of the adoption of this section without any 
change. 


Suggestions and amendments 


We should like to include in this act that civil jet transports be excluded 
from using such airports, either privately or publicly owned, as are located, 
partially or wholly or in close proximity within cities of more than 1 million 
population. This is most important if the rights of citizens are to be protected 
in their health and welfare from the terrific noise and dangers of jet trans- 
portation. 

A specific provision should be included in this act making it mandatory upon 
airport owners to acquire such property adjacent to airports where planes 
utilize the airspace below the safe altitudes of flight for either landing or 
taking off. 

Further it should be mandatory upon the owners and/or operators to acquire 
enough airspace and property around the airports as to make it possible for 
the noise nuisance created by the operation of the airport to be absorbed within 
their own boundaries. In this connection we should like to point out to your 
committee that the Port Authority of New York in its proposal to take over the 
metropolitan airports undertook to set up a fund of many millions of dollars 
for the specific purpose of purchasing airspace rights below the safe altitudes 
of flight. In doing so, the port authority recognized the rights of the subjacent 
homeowner. However, to this date, the port authority has made no effort to 
acquire legal right to the use of such airspace. The port authority has con- 
tinually hedged upon this proposition and has used all sorts of dilatory tactics 
to evade this issue. The purchase of subjacent property and its superadjacent 
airspace must be made mandatory. 

There is much more we should have liked to say with respect to the adoption 
of this code, there is much more we could say with respect to feelings of the 
millions of people living in close proximity to airports with respect to neces- 
sary provisions to be included in this code for their safety and welfare. We are 
not motivated by any ulterior motives in stressing these arguments but are sin- 
gularly concerned with the safety and welfare of people at large and in the 
protection of their constitutional rights. We believe in progress and in the 
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future of air transportation, but we also believe that there is a place for every- 
thing and that everything, including airports should be in its proper place. We 
urge this committee to legislate properly in the behalf of the many rather than 
in the behalf of the few. If it were only possible for this committee to afford 
us an opportunity to be heard we could bring to your attention a wealth of 
information that could aid in the adoption of a code that would stand the test 
of time and would be a model of democracy at work. 
Respectfully submitted. 
QUEENS COMMITTEE FOR AVIATION REFORMS, 
CENTRAL QUEENS ALLIED Civic CouNcIL, INc., 
THE 1,700,000 RESIDENTS OF QUEENS CoUNTY, 
— ——_——, Vice President. 


UNiTep STATES OF AMERICA, CIVIL AERONAUTICS BOARD, WASHINGTON, D. C. 


Civil Air Regulations, Part 60. 
Interpretation No. 1. 
Adopted: July 22, 1954. 


Arr TRAFFIC RULES—MINIMUM SAFE ALTITUDES OF FLIGHT 


In the Civil Air Policy Report of the Air Coordinating Committee, released by 
the President under date of May 26, 1954, the following policy statement appears: 

“Existing Federal regulations relating to minimum altitudes of flight should 
be reexamined by the appropriate agencies to determine whether revision of 
such regulations is necessary or desirable in order to dispel any possible infer- 
ence that the Federal Government has not exercised its regulatory jurisdiction 
over the entire flight of an aircraft in the airspace above the United States 
navigable in fact.” 

The textual material that accompanies this policy statement indicates that 
the reexamination called for is desirable because of doubts which have been 
expressed as to whether current minimum safe altitude regulations of the 
Board specifically apply to aircraft while landing or taking off. Directly in- 
volved is the question whether the airspace which lies at and above the flight 
path of aircraft making normal takeoffs and landings comes within the term 
“navigable airspace” as defined in the Civil Aeronautics Act. If it does, a public 
right of freedom of transit is recognized and proclaimed to exist for citizens of 
the United States by section 3 of that act. 

The current minimum safe altitudes for flight, so far as here pertinent, are 
get forth in section 60.17 of the Civil Air Regulations, and read as follows: 

“Section 60.17 Minimum safe altitudes: Except when necessary for takeoff 
or landing, no person shall operate an aircraft below the following altitudes: 

“(a) Anywhere: An altitude which will permit, in the event of the failure of 
a power unit, an emergency landing without undue hazard to persons or prop- 
erty on the surface; 

“(b) Over congested areas: Over the congested areas of cities, towns, or settle- 
ments, or over an open-air assembly of persons, an altitude of 1,000 feet above 
the highest obstacle within a horizontal radius of 2,000 feet from the aircraft. 
Helicopters may be flown at less than the minimum prescribed herein if such 
operations are conducted without hazard to persons or property on the surface 
and in accordance with paragraph (a) of this section; however, the Adminis- 
trator, in the interest of safety, may prescribe specific routes and altitudes for 
such operations, in which event helicopters shall conform thereto; 

“(c) Over other than congested areas: An altitude of 500 feet above the sur- 
face, except over open water or sparsely populated areas. In such event, the 
aircraft shall not be operated closer than 500 feet to any person, vessel, vehicle, 
or structure. Heliccpters may be flown at less than the minimums prescribed 
herein if such operations are conducted without hazard to persons or property 
on the surface and in accordance with paragraph (a) of this section.” 

The particular part of the regulations to which this interpretation relates is 
that contained in the initial clause of the section: “Except when necessary for 
takeoff or landing, no person shall operate an aircraft below the following alti- 
tudes”. Is this to be read as establishing a rule prescribing a changing but 
continuously effective minimum altitude for each instant of the climb ufter 
takeoff and approach to landing; or is it simply an exception to the general 
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minimum altitude rule, relieving the pilot of the obligation of complying there- 
with on his way up to and down from the higher reaches? 

In accordance with the recommendation of the Air Coordinating Committee, 
the Board has reviewed these minimum safe altitude regulations, taking into 
consideration past regulations on the subject, the legislative intent of the “on- 
gress, the powers and duties of the Board in this field, and the technical aspects 
of aircraft operation. In arriving at its conclusion that the revision of this 
aspect of its minimum altitude rules is neither necessary nor desirable, the 
Board does so because in its opinion the application of the rule as herein inter- 
preted is productive of optimum safety in landing and takeoff operations. This 
was so at the time the rule was promulgated. It remains so now. 

In arriving at its interpretation of the current regulation the Board considers 
that the following factors are the ones which should be taken primarily into 
account : 

(a) The legislative history of the Air Commerce Act of 1926 shows that the 
Congress intended the navigable airspace to extend down to the surface at air- 
ports. The regulation should therefore be interpreted so as to give effect to 
this expression of congressional intent, if such an interpretation is possible. 

(b) The duty of the Board under the act is primarily to prescribe safe alti- 
tudes of flight, not to proclaim what is navigable airspace. Although navigable 
airspace has been defined by the Congress in terms of minimum altitudes, these 
must be fixed by the Board solely on the basis of safety. 

(c) The matter of safety of flight in terms of safe altitudes is dependent upon 
many variables, including the type of aircraft flown, the weather conditions at 
the time, and the terrain below. An altitude which may be wholly safe and 
desirable for cruising flight at one time for one aircraft may be wholly unsafe 
for it under different conditions, or for other aircraft under the same conditions. 
For these reasons, minimum safe altitudes for flight cannot be described with 
the geometrical particularity of a conveyance. As a consequence the overriding 
minimum safe altitude rule is phrased in terms of performance of the particular 
aircraft related to the terrain below—or that “altitude which will permit, in 
the event of the failure of a power unit, an emergency landing without undue 
hazard to persons or property on the surface.” 

(d) Landing and takeoff operations require special treatment. This need 
arises by reason of the slanting nature of the flight path. However, as in the 
case of the en route rules, maximum safety may be achieved only by relating the 
requirement to the particular performance capabilities of the aircraft under 
existing conditions. It is true that, in the case of some airports, full compli- 
ance with the en route minimum altitude rules is possible even during landing 
or takeoff; in many others, however, particularly in the case of those airports 
close to urban centers, compliance with the en route rules is not possible, and 
the Board’s safety concern therefore lies in getting aircraft on and off such air- 
ports and up to and down from cruising altitude with the greatest degree of 
safety. Because of individual variations in aircraft performance, this goal of 
maximum safety cannot be achieved by a metes and bounds description of air- 
space surrounding airports applicable to all aircraft alike, or by a uniform 
formula prescribing a given angle of climb and descent. Any such fixed require- 
ment might be appropriate to the performance capabilities of some aircraft, 
unduly lax with respect to others, and impossible of achievement by others. 
Hither a meaningless average would have to be struck, or a minimum require- 
ment fixed which could be met at all times by every aircraft possessing an air- 
worthiness certificate. In either case the Board would not be fulfilling its obli- 
gation under the act to provide safe altitudes of flight. To achieve the proper 
high level of safety, it is vital that every pilot, consistently with sound und 
conservative operating practices, take full advantage of the performance capa- 
bilities of his aircraft so as to spend as little time as possible at altitudes below 
the minimums established for cruising flight. The “when necessary” language 
used in current section 60.17 achieves this result simply and directly. It pro- 
hibits low altitude flying except when a departure from the otherwise applicable 
minimum is necessary for landing or taking off. It prohibits unnecessary low 
flying during the execution of those maneuvers. At every point along the proper 
flight path for approach to landing or climb after takeoff, an unnecessary dip 
would place the pilot in potential violation of this regulation. In effect, it re- 
quires the pilot to do the best he can consistently with sound flying practice and 
the machine at his disposal to avoid unduly prolonged low flight. 

(e) Possibly other formulas could be devised which express the same standard 
of safety in specific terms of minimum altitudes linked to the normal and neces- 
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sary downward or upward flight path of the particular airplane under the 
particular conditions. In this connection it makes no difference whether the 
prescribed minimum flight path is described directly by reference to the ground 
below or whether it is fixed in relation to the minimum en route altitudes which 
themselves have been ascertained by reference to the surface. In adopting this 
second solution, section 60.17 fixes the flight path in terms of permissible devia- 
tion from the otherwise applicable norm. It applies the standard of necessity 
to accomplish specified ends and in so doing produces the maximum fligat paths 
for climb and descent that are consistent with the safest operating techniques 
and practices. However worded, no other formula could do more or do it better. 

In consideration of the foregoing, the Board construes the words “Except 
when necessary for takeoff or landing, no person shall operate an aircraft below 
the following altitudes’ where such words appear in section 60.17 of the Civil 
Air Regulations, as establishing a minimum altitude rule of specific applicability 
to aircraft taking off and landing. It is a rule based on the standard of neces- 
sity, and applies during every instant that the airplane climbs after takeoff and 
throughout its approach to land. Since this provision does prescribe a series of 
minimum altitudes within the meaning of the act, it follows, through the appli- 
cation of section 3, that an aircraft pursuing a normal and necessary flight path 
in climb after takeoff or in approaching to land is operating in the navigable 
airspace. 

(sec. 205 (a): 52 Stat. 984; 49 U. S. C. 425 (a). Interpret or apply sec 
601 (a) ; 52 Stat. 1007; 49 U. S.C. 551 (a)). 

By the Civil Aeronautics Board: 


[BEAL] M. C. MULLIGAN, 
Secretary. 

Part 60 last printed August 1, 1949. 

The Cuarrman. Have you any questions, Senator Monroney ? 

Senator Monronry. Has anyone asked about this concept of what 
a public utility is? 

The Cuarrman. No. 

Senator Scnorrret. I asked no questions about that. 

Senator Monroney. It has been contended that in fact and actu- 
ally these chartered airlines, the regular scheduled service should 
be treated as public utilities and I was wondering if that corresponds 
to your concept of what the Civil Aeronautics Board Act originally 
intended. 

Mr. Mactay. The term “public utilities” is a term that can be used 
to accomplish a purpose. It is a label that you can slap on if you 
want to go a certain way. 

The point that we are principally interested in here is the question 
of the right of entry into air transportation and the question of the 
right of entry, the question of whether or not these carriers are a pub- 
lic utility is very important. If, as a matter of fact, they are public 
utilities, then there should be a stringent effort to prevent new car- 
riers from coming in because if new carriers should come in it would 
in fact jeopardize the existence of the existing carriers and the prin- 
cipal thinking back of that is that the investment of the carriers 
would be so great and so fixed and so difficult to change that to permit 
a new carrier to come in with new equipment and so forth would re- 
sult in the old carriers having large losses. The principal deterrent is 
the extent or amount of investment which it is necessary to have in 
air transportation. 

Air transportation is entirely unlike an electric light plant or most 
other industries that are treated as public utilities. 

For example, in electric power business, the telephone business, 
natural gas business, the railroads, there is a tremendous fixed invest- 
ment compared to the income of the companies and I have here an ex. 
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hibit which gives the relative characteristics on this point of air car- 
riers and others. 

The Cuaimman. That is not the determining characteristic of pub- 
lic utilities. Anything that is serving the public might be called a 
public utility. “Pub lic utility” is a generic term and is not applicable 
to one set of facts. 

Senator Monronry. Wouldn't the fact that the investment was 
frozen and outside of the limited territory and the limited service to 
X number of people be import: int as to the none ompet itive features ? 
In other words, they cannot pull up their gaslines or cannot destroy 
their telephone lines and take the telephones out. 

The Cuairman. Even the fact of noncompetition is not a deter- 
minative feature. There are many public utilities operating in com- 
petition. 

Senator Monroney. The thing that I am trying to get at is that air- 
lines because they hold a piece of paper saying that they are sched- 
uled airlines have become public utilities. 

The Cuarrman. I do not think there is any doubt that an air car- 
rier is a public utility just as much as anybody serving the public. 
It is charged with the public interest. Of course, serving the public 
interest has a variety of connotations. If it were not of a public 
utility character it would not be subject to public utility regulation. 

Senator Monroney. Would you say that radio and television is a 
public utility ¢ 

The Cuatrman. Certainly. 

Mr. Maciay. What you have said is the reason that I said that you 
have to break it down, and I was speaking of it from the standpoint of 
the right of entry and the determining criterion was the extent of fixed 
investment. 

If there is no fixed investment, if it is possible to move your invest- 
ment to something else, if as a result of coming in you are not very 
likely to be out of your business or your economic life jeopardized 
then there is no reason for regulation. 

Now, I would like to discusg this subject of why airlines are not like 
public utilities. I will give you the operating property and equip- 
ment per dollar of operating revenue for the year 1952. The electric 
power companies had an investment of $3.86. 

The telephone companies $3.02. 

The natural gas companies $2.68. 

The railroads $1.87. 

The air trunklines $0.38. 

Here you have none of the characteristics that require rigid control 
of entry, and that is actually proved by this, the Board has constantly 
said in its opinions that if we let this carrier in it will jeopardize the 
existing carriers and it will divert traffic. 

The CHarrman. The same rule applies to the buses and truck 
business. 

Mr. Mactay. That is true. It does, and this act was copied after 
that act. 

There are, I don't, know how many thousand bus and truck com- 
panies. There are 52 airlines, the great majority of which constitute 
40 percent of the business in the United States. 

f this act had been administered like the Motor Carrier Act we 
probably would not be here. 
47965—54——74 
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The Cuairman. You could not have gotten started if it had been 
administered like the Motor Carrier Act because there it requires a 
certificate of ‘convenience and necessity and in most instances it re- 
‘juires that the Commission or the regulatory body make sure the 
carrier can bring his service up to the public needs. 

Mr. Macray. But they have granted some certificates. 

Senator Monronry. They have granted certificates for different 
types of hauling and in addition to the grandfather clause. 

Mr. Mactay. The motor carrier industry was a relatively mature 
industry at the time that regulations were placed on it. That was not 
so inthis industry. 

The Cuarmrman. Government regulation of railroads, trucks, and 
buses in one form or another began in 1922 and 1923. 

Mr. Mactay. And there were quite a few. motor carriers at the time. 

As a matter of fact, an interesting fact is that at the time the Civil 
Aeronautics Act was adopted there were more nonscheduled revenue 
passengers in the United States than there were scheduled, and it was 
really a peanut industry. It did not amount to anything. 

Now, with respect to this public utility idea, the Board has held it 
is a public utility for the right of entry. When an existing “grand- 
father” wants to compete with another existing carrier, many times 
they have granted it. They grant it to the certificated carriers, the 
grandfather carriers, but they always deny it to any new company. 
The same rule should apply obviously in both instances, but it does not. 

The Cuarrman. In there anything further ? 

Senator Monroney. No. 

Mr. Mactay. I wonder if I could submit for the record, since this 
has to do with the economics of air transportation certain of the 
exhibits of the North American Airlines group in the Denver Service 
case. 

The Cuatrman. Is it a brief? 

Mr. Mactay. No, it is an economic exhibit and charts on air trans- 
portation. 

The CHarrMan. -It may be made a paxt of the record. 

Senator Monroney. That will not be printed. 

The CuatrMan. No, it will be made a part of the committee’s files. 

At a later date Mr. Gurney and Mr. Adams will be called back for 
further questioning, and we want Mr. Griffith, one of the enforce- 
ment men from the Civil Aeronautics Board, and they will be asked 
te come at the same time. 

We will try to get that date next week. Notice will be given. 

Mr. O’Manonry. May I express our appreciation for the time that 
has been given to us, and may I add what I tried to say on several 
occasions, that it seems to me the question before this committee in 
considering the legislation is whether or not it is going to be possible 
for the Civil Aeronautics Board in the interpretation of the existing 
law to deny free entry to new applicants. 

The Cuartrman. Under the existing law that will be determined 
primarily by the Board and then by the courts and if Congress 
changes the law then you will have another problem. 

Mr. O’Manoney. We think the record is clear that having failed 
to grant any passenger airlines or any trunklines for 15 years, the 
Board has demonstrated that there is an attempt being made to set 
up what amounts to a monopoly on air traffic. 
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The Cuarrman. Let it be understood that this committee is not an 
appellate body from the decisions of the Civil Aeronautics Board. We 
are attempting to get all the facts and are trying to give you unlimited 
opportunity to Lon gear the facts from your point of view. We are 
not trying to upset any regulations of the Board nor are we trying 
to direct the course of conduct. I think it would be highly improper. 

Mr. Mactay. In view of the fact that there is a basic economic 
question involved in the operation of North American here I would 
like to ask that committee if it could not decide our certificate case 
prior to the decision. 

The Cuarrman. We will conduct the hearings under the rules of 
this committee and we will not try to dominate the Board. We will 
ask what we will ask when the time comes. 

The committee will stand adjourned. 

(Whereupon, at 11:27 a. m., the committee adjourned.) 
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THURSDAY, JULY 22, 1954 


Unrrep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForeiGN COMMERCE, 
Washington, D.C. 

The committee met at 10:08 a. m., pursuant to call, in room G-16 of 
the Capitol, Senator John W. Bricker (chairman) presiding. 

Present: Senators Bricker (chairman), Schoeppel, Bowring, John- 
son of Colorado, Monroney, and Smathers. 

Also present: Bertram O. Wissman, chief clerk; Edward Jarrett, 
assistant chief clerk; and Edward C. Sweeney, counsel. 

The Cuarrman. The Committee will come to order. 

Chairman Gurney and Mr. Griffith are here. 

Senator Monroney had some questions he wanted to ask of you, 
Chairman Gurney, but he is not here, and we are getting near the end 
of the session now, and Senator Schoeppel may have a question, too. 

I want the record to be completed on the question of the Nerth 
American combine. What is the status of your hearing on that? 

Mr. Gurney. The best man to answer that would be Mr. Robert 
Griffith, in charge of our Compliance Section. He is here, Mr. Chair- 
man, 


STATEMENTS OF HON. CHAN GURNEY, CHAIRMAN, CIVIL AERO- 
NAUTICS BOARD, AND ROBERT L. GRIFFITH, CHIEF, OFFICE OF 
COMPLIANCE, CIVIL AERONAUTICS BOARD, ACCOMPANIED BY 
EMORY T. NUNNELEY, JR., GENERAL COUNSEL, CIVIL AERO- 
NAUTICS BOARD 


The Cuatrman. All right, Mr. Griffith, if you will put in the record 
the status of the proceeding involving North American, just when the 
proceeding is likely to be finished, and so forth. 

Mr. GrirrirH. Mr. Chairman, before answering your question I 
would first like to submit to the committee the letter I forwarded to 
you under date of June 29, 1954, outlining in some detail the activities 
of the Office of Compliance of the Civil Aeronautics Board with re- 
spect to the so-called North American Airlines combine. 

The Cuarrman. The letter you refer to was made part of the record 
on July 1, 1954, and follows the testimony given on that date by 
Senator O’Mahoney. 

Mr. Grirrirn. Returning now to your question as to when the North 
American proceeding will be finished up, I might say that I have been 
out of town and only returned last night, but it is my understanding 
that the record was formally closed this past Monday. 

The Cuarrman. Last Monday. That was held before an examiner ? 


1159 
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Mr. Grirriru. That was held before an examiner, William F. 
Cusick. 

The CHarrman. Then the examiner’s report will go to the full 
Board ? 

Mr. Gurney. That is right. 

The Cuatrman. And be argued and briefed ? 

Mr. Gurney. The examiner’s report will be filed before the full 
Board. Then as to what will happen to it, Mr. Nunneley can tell 
you that. 

The Cuatrman. Allright. Mr. Nunneley. 

Mr. Nunnevey. Senator Bricker, of course there will be an oppo1 
tunity to file briefs to the examiner, the submission of his report, an 
opportunity to file exceptions thereto and briefs in support of such 
exceptions, oral argument before the Board, and decision by the 
3oard. 

The Cuarrman. What I was trying to get at was a schedule. When 
will you be likely to get final decision by the Board ? 

Mr. Nunnery. It is difficult to anticipate, Senator. It depends in 
part on how promptly the examiner is able to issue his report. | 
should say, though, that it would be an absolute minimum of 3 or 4 
months, and 

The CuHarrmMan. That is what I would say, so it is likely to be the 
first of the year? 

Mr. Nunnetey. I would say it is likely to be the first of the year, 
Senator. 

The Cuatrman. Senator Schoeppel, do you have some questions ? 

Senator Scnorrret. Mr. Chairman, I did want to ask Mr. Griffith 
some questions, probably before Chairman Gurney testifies, but I 
want to keep this in continuity. If the Senators have some questions 
they want to ask of Chairman Gurney—I understand Senator 
Monroney 

The Cuatrrman. No; the record is complete as far as I am concerned, 
unless Chairman Gurney has anything additional to put in the record. 

Mr. Gurney. Nothing this morning, Mr. Chairman, except that we 
have been endeavoring to get all the information that Senator Schoep- 
pel and all the other members asked for, and our final letter is dated 
today and would be in shape to present to you at the moment except 
for a mechanical difficulty—we are not able to get copies printed in 
time. We will get it in today, and at that time we would like per- 
mission to have it inserted in the record. 

It is our elief that the answers are complete to all the questions 
asked, and we would like to have it all in the record if we might, Mr. 
Chairman. 

The Carman. It will be made a part of the record, and you can 
furnish a copy for the reporter. 

Mr. Gurney. Well, the original will come up sometime today, with 
all the attachments in proper order. 

The Cuatrman. That is all right. Then without objection, that 
letter will be made a part of the record. 

(The letters above-referred to, from Senator Schoeppel of June 5, 
and July 15, 1954, and the replies by the CAB dated June 9, June 21, 
July 1, and July 22, 1954, together with such appendixes as were not 
inserted above are as follows:) 
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UNITED STATES SENAT 
COM MITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
June 5, 1954. 
Hon. CHAN GURNEY, 
Chairman, Civil Aeronautics Board, Washington 25, D.C. 

DeAR Mr. Gurney: In order to facilitate your preparation of the material 
which I requested of you in the hearing before the Senate Committee on Inter- 
state and Foreign Commerce on June 2, I am restating the items which I would 
like the Board to submit to the committee. I am also taking the liberty of adding 
several further requests. I would very much appreciate the submission of this 
material by Wednesday, June 9, at the latest if possible. 

The following are the items which I requested at the hearing: 

1. A detailed history of the authorization for nonsked operations, from the 
original authorization to the present time. 

2. The number of cities served domestically by the scheduled certificated trunk 
and local service airlines. 

3. The number of cities in the United States receiving scheduled airline coach 
service. 

4. The number of cities served by American, Eastern, National, TWA, and 
United. Please add to this the cities served by Delta-C. & 8. 

5. The number of cities receiving coach service from each of these six airlines 

6. Which of the domestic trunklines received subsidy in 1952-54 and the 
Board’s subsidy forecast for each scheduled airline for 1955, including domestic 
trunklines, local service carriers, and overseas carriers. 

7. The number and names of cities served by each of the six airlines named 
above which the CAB considers unprofitable or marginal points for these carriers 
to serve, i. e., which would be marginal or loss points if not sustained by carrier 
revenues from profitable points served. 

8. The following 1953 operating data for North American: 

(1) Number and names of cities served. 

(2) Volume of service to each in terms of revenue passengers and revenue 
passenger miles. 

(3) Average length of haul for North American and for each of the 13 domes- 
tic trunklines. 

9. Domestic cities and routes served by two or more scheduled airlines. 

10. The top 15 and 25 passenger-producing cities in the United States, with the 
percentage of all total scheduled airline traffic, which they generate. 

11. A list showing the years in which each domestic trunkline has been on 
or off subsidy since 1938. Insofar as it is possible to make anything like a rea- 
sonable estimate of subsidy prior tc the subsidy separation procedure under Reor- 
ganization Plan No. 10, I would very much appreciate your taking the trouble to 
do so. Please indicate amounts of subsidy. 

12. The dividend record of each scheduled airline since 1938. 

13. The total investment of domestic trunklines and of the nonskeds, with 
specific breakdown of the latter into two groups—domestic and primarily 
international. 

14. The route mileages of each of today’s 13 trunklines as of 1938, compared 
to the route mileage of each of today’s 14 local service lines, and maps comparing 
each of the 1938 trunk routes to today’s local service routes. 

15. The number of applicants for all-cargo certificates in the period around the 
end of World War II and thereafter. 

16. The number that were certificated, naming them. 

17. The number that have survived and are operating today, naming them and 
clearly differentiating between the domestic and primarily international op- 
erators. 

18. The number of trunkline mergers which have been carried out since the 
16 trunklines that existed as of 1938, indicating which companies were merged 
and, on maps, the original routes, as well as the merged routes. 

19. The estimated cost to the Government if these mergers had not been effected. 

20. A comparison, including (or exclusively if it will be simpler and adequate 
by) maps, of the 1938 and 1954 scheduled domestic airlines’ routes showing new 
competition and duplication now compared to 1938. 

In addition to the above, I would like you to submit the following items: 

1. Maps showing the routes of today’s 13 trunklines as of 1938, compared with 
the routes of those lines today. 
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2. A statement of the origin of each of the 14 local service carriers, including 


an indication as to which, if any, were originally air taxi operators, charter oper- 
ators, or nonscheduled carriers. 

3. The trial examiner’s estimates and the Board’s statements, in the Trans- 
continental Coach Type Service case, of diversion of trunkline traffic if the non- 
scheduled applicants had been awarded routes in that case. 

4. A memorandum indicating legislative history, and discussions by courts or in 
Board decisions, indicating the public-utility nature of air transporcation. 

5. The number of scheduled airline coach flights per day in and out of Wash- 
ington, D. C., the dates when coach service to Washington was first inaugurated 
by each carrier which has provided such service, and the total number of coach 
flights daily provided between New York and Washington. 

Should there be any question about the preparation of this material by the 
date which I have indicated, I would like you to contact my office and in the 
preparation of the material requested give the very first priority to items 1-5, 7, 
8, 10, 14, 19, and 20 in the first group and items 2—5 in the second group, 

Sincerely, 
ANDREW F.. SCHOEPPEL. 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
July 15, 1954. 
Hon. CHAN GURNEY, 
Chairman, Civil Aeronautics Board, Department of Commerce Building, 
Washington 25, D. C. 


DeaR Mr. Gurney: In checking through the material which you have already 
supplied in answer to questions which I have directed to you in the course of the 
hearings on 8S. 2647, I find that my records indicate we have still to receive from 
you answers to the following requests. I would appreciate your forwarding these 
at your earliest convenience so that the record may be completed. You might 
advise me if any of this material has already been submitted. 

1. Volume of service by North American to each city it serves in terms of rev- 
enue passengers and revenue passenger miles. 

Your letter of June 21 to Senator Bricker stated that you are unable to compile 
this answer, but it is my understanding that it should be possible to prepare it 
from the reports which the carriers regularly file with the Board. This was coy- 
ered for the first 9 months of 1953 in a story printed in the American Aviation 
Daily of February 5, 1954. Since I want to do all possible to avoid an undue 
burden on your staff, I might suggest that if you are satisfied that the Daily 
story is substantially accurate, you might so advise me for purposes of including 
that story as an answer to this question, or if you wish, add fourth quarter re- 
sults from your own reports in order to give a yearly figure. The yearly figure is 
not essential, if you consider the 9 months statistics representative. 

2. A list of trunkline abandonments or suspensions for whatever period of 
years the Board thinks appropriate to review, including the date of order, reason 
for the abandonment or suspension, the carriers serving the community before 
and after the abandonment or suspension, and the population of the cities in- 
volved. I requested this of you in the course of the hearings on June 22, tran- 
script pages 26 and 27. 

3. Expenses of the local service carriers in prosecuting their certificate appli- 
eations. Total developmental expenses need not be provided. This request was 
made on the same day, transcript page 28. 

4. A list of the scheduled airlines serving each of the top 25 traffic producing 
cities in the United States, using the names of the 25 cities listed in appendix BE 
submitted with your letter of June 9 to Senator Bricker. This was also requested 
on June 22, transcript page 20. 

The route mileages shown for the trunklines and local service carriers in ap- 
pendix R differ from those shown in appendix G. I assume this results from 
using a different standard for computing these mileages, but I believe that in 
the interest of clarification for the committee, it would be helpful if you could 
conform the two lists. 

I would appreciate further a supplement to your appendix Y previously sub- 
mitted to the committee, which was in answer-to my request for the dividend rec- 
ord of each scheduled airline since 1938. I would like the dividend record 
stated year by year for each of the domestic trunklines since 1938, each of the 
local service lines, and each of the helicopter lines, on one basis—per share pay- 
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ments on common and preferred stock. Appendix Y does not state the record in 
terms of the dividend per share, and omits the record of TWA, Colonial, and sev- 
eral of the feeder and helicopter lines. I presume these omissions are to indicate 
absence of any dividend payments, but I would like the matter clarified. 

In this connection, could you give any general comment on the stability of air 
line earnings from year to year compared to those of other transportation indus 
tries and other utility groups? 

With best wishes, I am 

Sincerely, 


ANDREW F.. SCHOEPPEL 


Civin AERONAUTICS BOARD, 
Washington 25, June 9, 1954. 
Hon. JOHN W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR SENATOR BrRICKER: In connection with the hearings being conducted by 
the Senate Committee on Interstate and Foreign Commerce on S 


» 


. 2647 and my 
appearance before the committee in my capacity as Chairman of the Board, a 


substantial number of requests for information to be furnished by the Board 
were made, and the Board indicated its willingness to furnish such information 
to the fullest extent possible. Subsequently, by letter of June 5, 1954, to the 
Chairman of the Board, Senator Schoeppel set forth a restatement of the items 
which he had in the hearing before the committee requested the Board to sub- 
mit to the committee. In this letter he requested that, if possible, the informa- 
tion be furnished by Wednesday, June 9, at the latest. He also identified which 
of the material requested should be given priority in preparation if there were 
any question of the Board’s ability to submit it all by that date. 

It has not been possible for the Board to prepare and submit all of the ma- 
terial requested by today’s date. We have, however, been able to complete a 
substantial portion of it, particularly those items to which the letter of June 5, 
1954, requested priority be given, and accordingly we are forwarding that ma- 
terial at this time. The remainder of the requested material is still in the process 
of preparation and will be submitted to the committee at the earliest possible 
date. 

For the convenience of the committee in utilizing the material submitted we 
have restated the questions set forth in Senator Schoeppel’s letter of June 5, 
1954, immediately preceding the answer to each. Where the reply is extensive 
in nature, however, instead of including the answer in the text of our letter we 
have attached it as an appendix hereto, and so indicated in the response to the 
particular question. As to any items concerning which an answer is not in- 
cluded in this submission, it is to be understood that the preparation of such 
material has not been completed, and it will be included in a supplemental sub- 
mission in the near future. 

We trust that this course will be acceptable to the committee and wish to assure 
you that we have done our best to prepare and submit the material within the 
time indicated, but that it was not possible to do so completely. 

The following are the items contained in Senator Schoeppel’s letter of June 
5, 1954, to which answers are being furnished at this time: 


1. A detailed history of the authorization for the nonsched operations, from the 
original authorization to the present time. 
Answer.—See appendix A. 
2. Number of cities served domestically by the scheduled certificated trunk and 
local service airlines. ; 
Answer.—The scheduled certificated trunk and local service carriers are cur- 
rently serving 529 points domestically. (That is, within the limits of the con- 
tinental United States and exclusive of any territory or possession.) _ 
3. The number of cities in the United States receiving scheduled airline coach 
service. gd 
Answer.—Sixty certificated points are presently receiving scheduled airline 
coach service in the continental United States. ; 
4. The number of cities served by American, Delta-C. & S., Eastern, National, 
TWA, and United. 
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Answer.—The number of cities served by each of the above-named carriers is 
as follows: 
: ; Number of 
Carrier: 
American —__~_- 7 62 
Delta-C. & S ’ 48 
Eastern — ae : 77 
National .......= “ 30 
TWA Es é ; 44 
United __- esi tals Sed Sn See See 63 
5. The number of cities receiving coach service from each of these six airlines. 
Answer.—The number of cities receiving coach service from each of the six 
airlines in question is as follows: 


Number of 

Carrier: points served 

American - iaintstaiees 

Delta-Chicago & Southern 

Kastern___ 

National 

TWA 

United 


6. Which of the domestic trunklines received subsidy in 1952-54 and the Board's 
subsidy forecast for each scheduled airline for 1955, including domestic 
trunklines, local service carriers, and overseas carriers. 

Answer.—During the calendar year 1952, the following were the only ones on 
subsidy at any time during the year: Chicago & Southern Air Lines, Inc.; Co- 
lonial Airlines, Inc.; Continental Air Lines, Ine.; Mid-Continent Airlines, Inc.; 
and Northeast Airlines, Inc. 

During the calendar year 1953, the only trunklines on subsidy at any time 
during the year were Chicago & Southern Air Lines, Inc.; Colonial Airlines, Inc. ; 
Continental Air Lines, Inc.; and Northeast Airlines, Inc. Mid-Continent Airlines, 
Ine., during 1952, was merged with Braniff Airways, Inc., and the merged com- 
pany received no subsidy in 1953. 

In the calendar year 1954 to date, the only domestic trunkline carriers receiy- 
ing subsidy during 1954 are Braniff Airways, Inc.; Colonial Airlines, Inc. ; Con- 
tinental Air Lines, Ine.; and Northeast Airlines, Inc. It should be noted that 
Braniff Airways, Inc., is not being paid any subsidy on its original route, but is 
being paid subsidy for operation of the routes it acquired from Mid-Continent 
Airlines, Inc. by merger and which required subsidization when operated by 
Mid-Continent. 

The Board’s subsidy forecast for each scheduled airline, including domestic 
trunklines, local service carriers, and overseas and international carriers, for 
fiscal 1955, is set forth in the Board’s report of September 1953, entitled ‘“Ad- 
ministrative Separation of Subsidy from Total Mail Payments to United States 
Air Carriers.” This study likewise contains the estimated subsidy paid each 
certificated air carrier for each of the fiscal years 1951 through 1955. Copies 
of this report are enclosed herewith as appendix B. 

8. The following 1953 operating data for North American: * * * 3. Average 
length of haul for North American and for each of the 13 domestic trunkline: 

Answer.—See appendix C. 

9. Domestic cities and routes servied by two or more scheduled airlines. 

Answer.—Domestie cities served by two or more scheduled airlines are set 
forth in appendix D. 

10. The top 15 and 25 passenger-producing cities in the United States, with the 
percentage of all total scheduled airline traffic, which they generate. 

Answer.—See appendix E. 

13. The total investment of domestic trunklines and of the nonskeds, with spe- 


cific breakdown of the latter into 2 groups: Domestic and primarily inter- 
national. 


Answer.—See appendix F. 

14. The route mileages of each of today’s 13 trunklines as of 1938, compared to 
the route mileage of each of today’s 14 local service lines, and maps com- 
paring each of the 1938 trunk routes to today’s local service routes. 

Answer.—The route mileages requested are set forth in appendix G. Further 
consideration is being given to the response to the remainder of the question. 

15. The number of applicants for all-cargo certificates in the period around the 
end of World War ITI and thereafter. 
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Answer.—Since V-J Day to date there have been 53 applications for all-cargo 
certificates. 18 of these applicants, however, have also asked for authority to 
carry mail. 


16. The number (of applicants for all-cargo certificates) that were certificated, 

naming them. 
Answer.—The following are the all-cargo certificates which have been issued 

by the Board, together with the date of certification: 

Name of carrier: 
Flying Tiger Line, Inc. (domestic) 
Slick Airways, Inc. (domestic) 
U. 8S. Airlines, Inc. (domestic) 
Airnews, Inc. (domestic) 
Siddle Aviation Co. (overseas) __- 
Aerovias Sud Americana, Ine. (foreign) 


Date of certification 
. July 29, 1949 


; Jan. 23, 1951 
June 11, 1952 
The estimated cost to the Government if these mergers (of three domestic 
trunklines) had not been effected. 

Answer.—The subsidy received by the three merged domestic trunklines for 
the last 12-month period prior to merger is set forth in the table below: 


19 


C. & S. (domestic 
Inland-_-- _ 
Mid-Continent 


Because of the dynamic conditions of the air transport industry during this 
period, it is impossible to state what the subsidy payment to the three merged 
trunklines would have been in the various periods subsequent to the mergers 
f such mergers had not taken place. The subsidy mail rate would have been 


subject to revision in reopened mail rate proceedings on the Board’s own initia- 


tive or on petitions of either the carriers or the Postmaster General, if any of 
the carriers had remained in existence. Although the subsidy of the carriers 
in the last year prior to merger cannot, therefore, be regarded as an exact 
measure of the subsidy savings to the Government through the various mergers, 
on the other hand, the previous level of subsidy payments appears to represent 
the best available indication of the apparent savings in subsidy. 

Subsequent to the merger of C. & S. with Delta Air Lines, no subsidy has been 
paid or contemplated to be paid for the domestic operations of the merged com- 
pany. Likewise, the merger operations of Western Air Lines subsequent to the 
merger of Inland have been conducted without subsidy. The Board has estab- 
lished a final mail rate free of subsidy for the domestic operations of Braniff 
Airways covering the period from the date of merger with Mid-Continent 
through December 31, 1953. However, for the period on and after January 1, 
1954, the Board has on June 3, 1954, issued a statement of provisional findings 
and conclusions and accompanying order to show cause proposing subsidy for 
the Braniff domestic operations over the former Mid-Continent route for the 
annual period on and after January 1, 1954, of $1,366,000. In contrast with the 
last year of Mid-Continent operations as an independent air carrier, the Mid- 
Continent merger with Braniff resulted in complete elimination of subsidy from 
August 16, 1952, the date of the merger, through December 1, 1953, and an in- 
dicated saving in subsidy of $305,000 per annum commencing January 1, 1954. 

The following are the additional items contained on page three of Senator 
Schoeppel’s letter of June 5, 1954, to which answers are being furnished at this 
time. 

1. A memorandum indicating legislative history, and discussions by courts or 
in Board decisions, indicating the public utility nature of air transportation. 

Answer.—See appendix H. 

5. The number of scheduled airline coach flights per day in and out of Wash- 
ington, D. C., the dates when coach service to Washington was first in- 
augurated by each carrier which has provided such service, and the total 


number of coach flights daily provided between New York and Washington. 
Answer.—See appendix I. 
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In addition to the foregoing there are being enclosed herewith in partial re 
sponse to item 20 and additional item 1 of the letter of June 5, 1954, the follow 
ing maps: 

United States air-transportation system as of August 22, 1938 (appen 
dix J); 
United States air-transportation system routes permanently certificated 
September 30, 1953 (appendix K); 
United States air-transportation system routes temporarily certificated 
to local service carriers September 30, 1953 (appendix L) ; 
Domestic and international routes of United States certificated cargo-only 
carriers September 30, 1953 (appendix M). 
The last three of these maps taken together give a complete picture of all exist 
ing certificated routes in the United States as of September 30, 1953. Consid 
eration is being given to means of providing more directly the comparisons which 
are requested in the items referred to. 

In response to the requests submitted by the committee, additional materia! 
will be provided in one or more supplemental submissions as promptly as its 
preparation can be completed. 

Sincerely yours, 
CHAN GURNEY, Chairman. 


Civiz AERONAUTICS BOARD, 
Washington 25, June 21, 1954. 
Hon, JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


DeAR SENATOR BRICKER: This is in further response to the several requests 
made by members of the Committee on Interstate and Foreign Commerce for 
material to be furnished in connection with the hearings on 8S. 2647. 

A substantial part of the requested material has already been forwarded to 
you in our letter of June 9, 1954. <A portion of the remaining material to be sup- 
plied has now been completed and we are forwarding such material with this 
letter. 

As in the Board’s letter of June 9, 1954, we have restated the questions immedi 
ately preceding each answer, and where the reply is extensive in nature reference 
is made to an attached appendix. After each question we have indicated its 
source. 

The following are items to which answers are being furnished herewith: 

1. Statement of the calendar years between 1938 and 1953 inclusive in which each 
domestic trunkline received subsidy. (Senator Schoeppel’s letter of June 5, 
par. 11.) 

Answer.—See appendix N. 

2. Furnish an estimate, if possible, of the subsidy prior to subsidy separation 
under Reorganization Plan No. 10, with the amounts indicated. (Senator 
Schoeppel’s letter of June 5, par. 11.) 

Answer.—This question was partially answered in our letter of June 9 and ap 
pendix B attached thereto. That response gave the estimates of the amounts of 
subsidy paid or to be paid to each carrier for the fiscal years 1951 through 1955. 
For the years prior to 1951 it is not possible to obtain a breakdown of the sub- 
sidies paid each individual carrier. However, in its subsidy separation study 
published in September 1951, the Board stated that “During the 13-year period 
since the passage of the Civil Aeronautics Act, a total of $457 million has been 
paid to the United States domestic air carriers certificated for mail service in 
meeting the threefold national interest objectives of the act. It is estimated that 
less than 60 percent of the total payments, or approximately $270 million, repre- 
sents subsidy” (Administrative Separation of Subsidy From Total Mail Payments 
to Domestic Air Carriers, September 1951, page 5). The Board believes that this 
statement represents the closest approximation that can be made for the years 
prior to 1951. 

3. Statement of the origin of each of the 14 local service carriers, including an 
indication as to which, if any, were originally air-taxi operators, charter 
operators, or nonscheduled carriers. (Senator Schoeppel’s letter of June 5, 
par. 2 of group 2.) 

Answer.—See appendix O. 

4. Furnish the trial examiner’s estimates and the Board’s statements, in the 
transcontinental coach type service case, showing the potential diversion of 
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trunkline traffic if the nonscheduled applicants had been awarded routes 
in that case. (Senator Schoeppel’s letter of June 5, par. 3 of group 2.) 
Answer.—See appendix P. 
Give the number and names of the cities served by the North American com- 
bine. (Senator Schoeppel’s letter of June 5, par. 8 (1).) 
Answer.—The cities served by this group number 28 in all and are as follows 
(calendar year 1953) : 


. 
») 


New York Denver (possibly CAM) 
Detroit Washington, D. C. 
Chicago Dallas, Texas 
Kansas City, Kans. or Mo. San Diego, Calif. 
Burbank Miami 

Oakland Philadelphia 
Long Beach Pittsburgh 
Providence, R. I. Las Vegas, Nev. 
Nashville Albuquerque 
Boston Paso Robles 
Newark, N. J. Atlanta 

Amarillo, Tex. Seattle, Wash. 

El Paso, Tex. Phoenix, Ariz. 
Omaha (possibly CAM) Tacoma, Wash. 


6. Furnish statistics on the volume of service to each of the cities served by 
the North American combine in terms of revenue passengers and revenue 
passenger miles. (Senator Schoeppel’s letter of June 5, par. 8 (2).) 

Answer.—The Board does not have the basic information from which these 
statistics can be compiled, and therefore we are unable to comply with this 
request. (See also p. 1182 of these hearings.) 

7. Furnish a comparison, including maps, of the 1938 and 1954 scheduled 
domestic airlines’ routes showing new competition and duplication now 
compared to 1938. (Senator Schoeppel’s letter of June 5, par. 20.) 

Answer.—Maps for both years in question were included in our letter of 

June 9, appendixes J, K, L, and M. However, a comparison of this nature is 

best shown by a map of the situation as it existed in 1938, with an overlay of 

the routes as they now exist. This has been furnished the committee in a con- 
venient form by the Air Transport Association, and accordingly it was believed 
that Senator Schoeppel’s request could be best answered by a review of the 

ATA maps and overlays with a report by the Board as to their accuracy. 

Such a study has now been completed and the Board finds that the Air 

Transport Association maps repreSent the changes which have taken place with 

substantial accuracy. However, the following points should be noted with 

respect to— 

Domestic Map of 1938 

1. Pan American’s Fairbanks-Juneau route is not shown on the Alaska map. 
. National’s Jacksonville-New Orleans route is not shown. 
3. Eastern’s Tampa-Memphis route is not shown. 
. Capital’s route to Sault Ste. Marie and to Norfolk is not shown. 
5. Inland’s route between Huron and Cheyenne is not shown. 
International map of 1938 


1. The route of Panagra is not shown. 

2. A route is shown between Los Angeles and Mexico City which did not exist 
in 1938. 

3. The 1938 operation of Pan American on the east coast of South America is 
shown in black on the overlay rather than on the underlying map. 


8. Furnish a supplemental statement on the 29 coach flights scheduled between 
New York and Washington showing the names of the airlines and the times 
of departure (supplemental to Senator Schoeppel’s letter of June 5, par. 5 
of group 2). 
Answer.—See appendix Q. 
%. Relative size of trunkline carriers during 1938 and 1953 and local service car- 
riers during 1953 (transcript of hearings, p. 885). 
Answer.—See appendix R. 
10. Deseribe and explain the Air America “name” case. 
Answer.—See appendix S. 


? Hemisphere, Trans-National, Trans-American, Unit Export. 
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11. Describe and explain the North American “name” case. 
Answer.—See appendix T. 
The remainder of the material requested will be furnished at the earliest pos 
sible date. 
Sincerely yours, 


CHAN GURNEY, Chairman. 


CiIviL AERONAUTICS BOARD, 


Washington 25, July 1, 1954. 
Hon. JoHN W. BRICKER, 


Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

DrAR SENATOR Bricker: This is supplemental to the Board’s letters of June 9 
and June 21, 1954, with reference to material to be furnished the Committee on 
Interstate and Foreign Commerce in connection with the hearings on 8. 2647. 

A portion of the requested material was furnished in each of those letters and 
the remainder of the material is forwarded herewith, except for certain maps 
requested by Senator Schoeppel in his letter to the Board of June 17, 1954. With 
reference to the material already furnished, Senator Schoeppel has called atten- 
tion to an error in appendix E, which accompanied our letter to you of June 9, 
1954. In that appendix New Orleans was listed twice. This is clearly an error 
and a recheck of this item indicates that Indianapolis is the 25th ranking city 
instead of New Orleans. 

In this letter, as in the previous letters, we have restated the questions imme- 
diately preceding each answer and where the reply is extensive in nature refer- 
ence is made to an attached appendix. After each question we have indicated its 
source. 

The following are items to which answers are being furnished herewith : 

1. Give the number of trunkline mergers which have been carried out since the 
existence of the 16 trunklines of 1938, indicating which companies were 
merged and, on maps give the original routes as well as the merged routes 
(Senator Schoeppel’s letter of June 5, par. 18). 

Answer.—There have been three major mergers involving trunklines since 1938 
as follows: 

(a) Western Air Lines with Inland Air Lines 
(b) Braniff Airways with Mid-Continent Airlines 
(ce) Delta Air Lines with Chicago and Southern Air Lines 

For maps of these routes, see appendixes U, V, and W. 

2. Show the number and names of the points served by American, Eastern, 
National, Trans-World, United and Delta-C. & 8. Airlines which are con- 
sidered by the Civil Aeronautics Board as unprofitable or marginal points 
for these carriers (Senator Schoeppel’s letter of June 5, par. 7). 

Answer.—In appendix X there is set forth a list of the points served by those 
earriers which are considered marginal or loss points, together with an explana- 
tion of the Board’s reasoning in qualifying them as such. The total number of 
such points, including duplications where the point is served by more than one 
such carrier, is 175. 

3. Show the dividend record of each of the scheduled air carriers since 1938 
(Senator Schoeppel’s letter of June 5, par. 12). 

Answer.—See appendix Y. 

4. Indicate the domestic routes served by two or more scheduled airlines includ- 
ing the frequency of service (Senator Schoeppel’s letter of June 5, par. 9; 
transcript of hearings, p. 882). 

Answer.—The domestic points served by two or more scheduled airlines were 
given in appendix D, accompanying the Board’s letter of June 9, 1954. The first 
100 pairs of points ranked according to revenue passenger miles are listed in 
appendix Z. However, statistics relating to frequency of service are not kept 
by the Board and are therefore not available. 

5. A schedule showing the growth of net assets of the scheduled air carriers 
since 1938 (transcript of hearings, p. 883). 

Answer.—See appendix AA. 

6. The number of points into which the Board has required carriers to initiate 
services, and the number of points which the Board has refused to permit 
carriers to abandon service (transcript of hearing, pp. 899-900). 

Answer.—The subsidized nature of the greater part of the air-carrier industry 
until 1950 has meant that “loss” points have had little significance to the carriers, 
since service to those points was being underwritten by the Government. Ac- 
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AIR CARRIER ROUTE NOS. 
All American Airways, Inc. 49 (Pickup Route, Suspended--not shown) 
American Airlines, Inc.——____ 4, 7, 25, 56, FAM-26 
Braniff Airways, Inc._____.9, 26, 48 
Capital Airlines, Inc..____ 14, 4, 41, 46, 51, 55 
Catalina Air Transport______ CAT 
Colonial Airlines, Inc. Tl, 71F, 72, 72F 
Continental Air Lines, Inc._____. 29 
De**, Air Lines, Inc. ___________ 8, 24, 54 
Eastern Air Lines, Inc.—________ 5, 6, 10, 47 





National Airlines, Inc. 31, SIF, 39 
Northeast Airlines, Inc.—______-27, 27F 








Northwest Airlines, Inc. 3, 3F 
Trans World Airlines, Inc. 2,38 
United Air Lines, Inc. 1, 17, 57 





Western Air Lines, Inc,._______ 15, 19, 28, 35, 52, 63 


NOTES: « Seasonal Point 





# Point authorized by Temporary Exemption wouranesy \ 59 
(1) Certain of the points authorized to Braniff, Pia 
Continental, Delta, Eastern, National and 2. 
Northeast are for limited periods. : - \ 
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4 ROUTE EFFECTIVE DATE OF EXPIRATION DATE 
a 40. AIR CARRIER ORIGINAL CERTIFICATE OF PRESENT CERTIFICATE 
¥ 64— Pioneer Air Lines, Inc. —_—__—_—_ November 5, 1943 September 30, !°54 (See Note 1) 
73—Frontier Airlines, Inc. ——_—_—— March 28, 1946 —_____March 3], 1955 
76— Southwest Airways Company—— May 22, 1946 —___—_—_ September 30, !°'+ 
: 77— West Coast Airlines, Inc. May 22, 1946-_____— September 30, 1°54 
a 81— Central Airlines, Inc.__—______ November 14, 1946 February 20, 19°¢ 
Re 82. Trans-Texas Airways—_._______ November 14, 1946 March 31, 1954 
in 86——North Central Airlines, Inc. October 3, 1947________September 30, 195° (See Note 2) 
4 87... Piedmont Aviation, Inc.________ December 12, 1947 December 31, 195 
=: 88 Lake Central Airlines, Inc. February 6, 1948 December 31, 1954 
€ 94—— Mohawk Airlines, Inc.________ June 28, 1948 ________June 30, 1958 
97... Allegheny Airlines, Inc._______ January ll, 1949. December 3, 195 
98 Southern Airways, Inc. —_______ February 8, 1949 December 3}, 19° 
105— Bonanza Air Lines, Inc. —______ November 22, 1949 December 31, 19° 
106— Braniff Airways, Inc.—_—_—_—_—__—_September 26, 1950 September 26, 1° 





107. Ozark Airlines, Inc.__________September 26, 1950 September 26, 1°° 





HELICOPTER ROUTES NOT SHOWN OW WAP 


84__Los Angeles Airways, Inc. 
(Los Angeles Area) ________May 20, 1947_________ September 30, !° 
96 Helicopter Air Service, Inc. 
; (Chicago Area) ——_________January 23, 1949 
et Ul__New York Airways, Inc. 
(New York City Area)________ December 3, 1951 


July 23, 1954 








March 31, 1957 


Temporary certificates continue in effect after stated expiration date pursuant © the 
Administrative Procedure Act, until final decision of the Board in Certific 
Renewal Proceedings, if renewal applications are filed. 
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Status of service and changes in authorized patterns of 
service are not shown. 7 


(1) The Board has since September 30, 1953, renewed the ." 
Lubbock-Albuquerque segment until September 30, 1954, P 
to become effective December 6, 1953. 


(2) See Board Order Serial No. E-6890 for authorizations in 
the Certificate of Public Convenience and Necessity of IVIL AERONAUTICS BOARI 
North Central Airlines, Inc., expiring prior to BUREAU OF AIR OPERATIONS 
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109_—_ Riddle Airlines, Inc. ———________ March 25, 1951. Five Years 


13. Aerovias Sud Americana, Inc. October 5, 1952... Five Years 





NOTES: # Point authorized by temporary exemption 


Riddle Airlines, Inc. is authorized to perform only overseas air 

transportation to and from the specific points on the route shown, 

Aerovias Sud Americana is authorized to perform only foreign air 

transportation to and from the specific points on the route shown, 

The certificates of the other carriers authorize only interstate air 

transportation between any point or points in any area shown for 

each route and any point or points in any other area shown for the 

same route. The route pattern shown above does not purport to CIVIL AER 

include all possible interarea combinations. BUREAU OF 
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rdingly, little or no compulsion was required to get carriers to apply for author- 
‘vation to serve such points and, once authorized, to continue service thereto. 
1" ith most of the trunklines off subsidy, this situation has changed, and the 
Board has implemented this authority both in a positive fashion, by adding points 

,a earrier’s route, and more frequently in a negative fashion, by refusing to 
nermit suspension at points to which continuation of service was found to be 
required. Recent examples of this are: The addition of Melbourne Beach, Fla., 

the routes of Eastern Air Lines, and the addition of the cities of Fargo, Brook- 

gs, Watertown, Norfolk, Mitchell, Yankton, Worthington, Owatonna, and 
Austin-Albert Lea to Braniff’s routes. 

The Board has repeatedly denied suspension at weak points to both trunk and 

eal service carriers by informal action or as a result of public hearings. Re- 
ent examples of both types of proceedings are: Denial of suspension by Western 


at Spearfish, S. Dak.; denial of request of American to transfer service from 
| Niagara Falls to Buffalo; denial of suspension request of Delta with respect to 
service at Greenville, Miss.; denial of request of Northwest to suspend service 


at Kalispell, Mont. The Board has twice denied the request of Southwest to sus- 
pend service at Fort Bragg. 
Sincerely yours, 


CHAN GURNEY, Chairman. 


(Appendixes A, B, and C printed on pp. 753, 617, and 767, respectively ) 


APPENDIx D 
Question 9. Domestic cities and routes served by two or more scheduled airlines. 


The following domestic points in the United States are presently served by 
two or more carriers : 


Akron, Ohio 
Albany, Ga. 
Albany, N. Y. 


Albuquerque, N. Mex. 
Allentown-Bethlehem-Easton, Pa. 


Amarillo, Tex. 
Asheville, N. C. 


Ashland, Ky.-Huntington, W. Va. 


Atlanta, Ga. 
Atlantie City, N. J. 
Augusta, Ga. 
Austin, Tex. 
Baltimore, Md. 
Bartlesville, Okla. 
Baton Rouge, La. 


sJeaumont-Port Arthur, Tex. 


Billings, Mont. 
Binghamton, N. Y. 
Birmingham, Ala. 


sismarck-Mandan, N. Dak. 


Boise, Idaho 
3oston, Mass. 
Bradford, Pa. 
Bristol, Va.-Tenn. 
Brookings, S. Dak. 
Brownsville, Tex. 
Brunswick, Ga. 
Buffalo, N. Y. 
Burlington, Iowa 
Burlington, Vt. 
Butte, Mont. 
Casper, Wyo. 
Charleston, 8. C. 
Charleston, W. Va. 
Charlotte, N. C. 


Chattanooga, Tenn. 


Cheyenne, Wyo. 
Chicago, Il. 
Cincinnati, Ohio 


Cleveland, Ohio 

College Station-Bryan, Tex. 
Colorado Springs, Colo. 
Columbia, S. C. 
Columbus, Ga. 

Columbus, Ohio 

Corpus Christi, Tex. 
Dallas, Tex. 

Danville, Va. 

Dayton, Ohio 

Daytona Beach, Fla. 
Denver, Colo. 

Des Moines, Iowa 
Detroit, Mich. 
Elmira-Corning, N. Y. 

El Paso, Tex. 

Erie, Pa. 

Eugene, Oreg. 

Evansville, Ind. 

Fargo, N. Dak. 

Fort Smith, Ark. 

Fort Wayne, Ind. 

Fort Worth, Tex. 

Fresno, Calif. 

Galveston, Tex. 

Grand Forks, N. Dak. 
Grand Junction, Colo. 
Grand Rapids, Mich. 
Great Falls, Mont. 
Greensboro-High Point, N. C. 
Greenville, S. C. 
Gulfport, Miss. 

Hannibal, Mo.-Quincy, Ill. 
Harrisburg, Pa. 
Hartford, Conn.-Springfield, Mass. 
Helena, Mont. 

Hot Springs, Ark. 
Houston, Tex. 
Huntington, W. Va. 
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Huntsville, Ala. 
Huron, 8. Dak. 
Idaho Falls, Idaho 
Indianapolis, Ind. 
Jackson, Miss. 
Jacksonville, Fla. 
Joplin, Mo. 

Kansas City, Mo. 
Klamath Falls, Oreg. 
Knoxville, Tenn. 
Lancaster, Pa. 
Lansing, Mich. 

Las Vegas, Nev. 
Lawton-Fort Siil, Okla. 
Lexington, Ky. 
Lincoln, Nebr. 

Little Rock, Ark. 
Long Beach, Calif. 


Longview-Kilgore-Gladewater, Tex. 


Los Angeles, Calif. 
Louisville, Ky. 
Lubbock, Tex. 
Macon, Ga. 

Madison, Wis. 
Medford, Oreg. 
Memphis, Tenn. 
Miami, Fla. 
Midland-Odessa, Tex. 
Milwaukee, Wis. 
Minneapolis-St. Paul, Minn. 
Mobile, Ala. 

Moline, Ill. 

Monroe, La. 
Montgomery, Ala. 
Muskogee, Okla. 
Nashville, Tenn. 
Newark, N. J. 

New Bern, N. C. 
New Haven, Conn. 
New Orleans, La. 
New York, N. Y. 
Newport News, Va. 
Niagara Falls, N. Y. 
Norfolk, Va. 
Oakland, Calif. 
Ogden, Utah 
Oklahoma City, Okla. 
Omaha, Nebr. 
Orlando, Fla. 
Paducah, Ky. 
Parkersburg, W. Va. 
Pendleton, Oreg. 
Pensacola, Fla. 
Peoria, Ill. 
Philadelphia, Pa. 
Philadelphia, Pa.-Camden, N. J. 
Phoenix, Ariz. 
Pittsburgh, Pa. 
Pittsfield, Mass. 
Pocatello, Idaho 
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Ponea City, Okla. 
Portland, Oreg. 
Prescott, Ariz. 
Providence, R. I. 
Pueblo, Colo. 
Raleigh-Durham, N. C. 
Reading, Pa. 

Reno, Nev. 
Richmond, Va. 
Roanoke, Va. 
Rochester, Minn. 
Rochester, N. Y. 
Rockford, Ill. 
Rutland, Vt. 
Sacramento, Calif. 
St. Louis, Mo. 

St. Petersburg-Clearwater, Fla. 
Salt Lake City, Utah 
San Angelo, Tex. 

San Antonio, Tex. 
San Diego, Calif. 
San Francisco, Calif. 
Santa Fe, N. Mex. 
Savannah, Ga. 
Scranton-Wilkes-Barre, Pa. 
Seattle, Wash. 
Shreveport, La. 
South Bend, Ind. 
Spartanburg, S. C. 
Spukane, Wash. 
Springfield, Il. 
Springfield, Mo. 
Syracuse, N. Y. 
Tallahassee, Fla. 
Tampa, Fla. 

Terre Haute, Ind. 
Texarkana, Ark. 
Toledo, Ohio 
Topeka, Kans. 
Tucson, Ariz. 

Tulsa, Okla. 

Twin Falls, Idaho 
Tyler, Tex. 

Valdosta, Ga. 

Waco, Tex. 

Walla Walla, Wash. 
Washington, D. C. 
Watertown, N. Y. 
West Palm Beach, Fla. 
Wheeling, W. Va. 
Wichita, Kans. 
Wichita Falls, Tex. 
Williamsport, Pa. 
Wilmington, Del. 
Wilmington, N. C. 
Winston-Salem, N. C. 
Worcester, Mass. 
Yakima, Wash. 
Youngstown, Ohio 


(Appendixes E, F, and G printed on pp. 770, 779, and 780, respectively) 
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APPENDIx H 


Question : Indicate the “public utility” nature of air transportation, as shown 
by legislative history of the act, and discussions by courts and in Board 


decisions 


There is no Satisfactory all-inclusive definition of a “public utility.” Gener 
lly speaking, however, the term is used with reference to enterprises affording 
iseful or necessary services to the public which are subject to governmental 


egulation both for the protection of the public and for the preservation of the 
rvice, either because a “natural monopoly” exists or because the nature of the 
ervices is such as to not make them readily available from other sources. Typi 
al public-utility control is evidenced by limitations upon entry into the field, de 
ailed regulation of services and rates, control over extensions and abandon 
ent of service, and the like. The utility normally is protected againse uneco- 
mic competition, and in return is required to maintain 
ices at reasonable rates for the public good. 

Che Civil Aeronautics Act does not in terms classify 
tilities. Nonetheless, the statutory provisions, the 


and continue its ser- 


air carriers as public 
legislative history, and ce 
isions under the act plainly establish that air carriers are to be regulated us 
publie utilities” as that term is generally understood. 

The statutory provisions impose typical public-utility control over the field of 
ir transportation and air carriers. Entry into the field is controlled through 
he requirement of a certificate of public convenience and necessity or a permit 
secs. 401, 402, 49 U. S. C. 481, 482. Regulatory control is imposed over rates, 


fares, charges and practices in the carriage of persons, property and mail, inclu 


g the prescriptions of rates and practices by the Board (secs. 403, 404, 405, 406, 
19 U. S. C. 485, 484, 485, 486). Restrictions are imposed upon agreements, merg 
ers, interlocking relationships and control (secs. 408, 409, 412, 49 U. S. C. 488, 
192). Competitive practices are subject to Board control (sec. 411, 49 U. S.C 


191), and the form of accounts and records are prescribed by the Board (sec. 407, 
19 U. S. C. 487). Further, services may not be abandoned unless and until the 
Board finds such abandonment to be in the public interest (sec. 401 (k), 49 
U.S. C. 481 (k). Thus, the statute reads like a typical public-utility statute, and 
esignedly so. 

The legislative history discloses that air carriers were intended to be re 


ited as public utilities. Thus, the report of the Federal 





u 
Aviation Commission, 
nate Document No. 15, 74th Congress, Ist session (1935), recommended legis- 
tion providing for certificates of public convenience and necessity, rate control, 
ind control over services and practices, stating that after air transport had ob 
tained a purely commercial footing “it will still require control as a public 
itility and one which in some cases must take on a monopoly character” (p. 52 


7) ) 


In the hearings on the various legislative proposals between 1935 and the pas 
sage of the act in 1938, various witnesses testified to the need for establishment of 
a regulatory scheme which would afford relief and protection to air carriers along 
the lines customarily accorded to publie utilites. (See e. g., hearings before the 
House Committee on Interstate and Foreign Commerce on H. R. 52: 1H. R 
1652, 75th Cong. 1st sess., pp. 27, 39-40, 46-48, 61-62, 66-67, 68-74, 76, 81-82, 163 
164, 167-214, 280: hearings before subcommittee of Senate Interstate Commerce 
Committee on S. 2 and 8. 1760, 75th Cong., 1st sess., pp. 51-64, 251-252, 310, 376— 
377, 467, 493: hearings before House Committee on Interstate and Foreign Coim- 
merce on H. R. 9738, 75th Cong., 3d sess., pp. 181, 297-300; hearings before sub 
committee of Senate Committee on Interstate Commerce on 8. 3659, 75th Cong., 
3d sess., pp. 22, 23, 30.) 

Moreover, it was recognized by the proponents of the legislation that a “public 
utility” statute was being proposed. Thus, the president of the Air Transport As 
sociation, Edgar 8S. Gorrell, testified that : 

“The bill before you is more or less the usual form of American regula- 
tion of utilities or transportation and embraces the points which are coin- 
mon to all such types of legislation.” * 

More importantly, the Senate committee report on the bill which was enacted as 
the Civil Aeronautics Act states: 

“The recognized and accepted principles of the regulation of public utiii 

ies, as applied to other forms of transportation, have been incorporated in 


, 
“ ~ 993 
3845. 





+ 


earings before the House Committee on Interstate and Foreign Commerce on H. R. 
38, 75th Cong., 3d sess., p. 297. os 
Rept. No. 1661 to accompany S. 3845, 75th Cong., 3d sess., p. 2. 
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Further, Congressman Lea stated on the floor of the House in the debates that 
preceded the passage of the act that “security and stability in the route and pro 
tection against cutthroat competition” were “the fundamental and essential 
needs of aviation at this time,” and that it was this problem “that the bill seeks 
to meet” (83 Congressional Record 6407). This purpose, of course, is one which 
underlies all public utility regulation. 

The Board, upon consideration of the legislative history and the statutory pro- 
visions, has stated “that the application of public utility regulatory principles to 
the airline industry was the principal objective of the Congress.” (Pennsylvania 
Cent. Air et al. Motion, 8 C. A. B. 685, 690 (1947) ; see, also ibid at p. 700.) More 
over, the Board consistently has administered the act in accordance with the pub 
lic utility regulatory principles. For example, the Board has recognized that 
air carriers are required to transport the mail, and that they are entitled to just 
compensation therefor in accordance with public utility concepts. (See e. g., 
Eastern Air Lines, Mail Rate Proceeding, 3 C. A. B. 733, 753 (1942) ; ef. Pennsyl- 
vania Cent. Air et al. Motion, supra.) The Board has refused to permit carriers to 
abandon service to particular points on findings that the service should be main- 
tained in the public interest. (See e. g., Spearfish Suspension Case, Order E-8302 
dated April 29, 1954; and cf. Niagara Falls Airport Case, Order E-—8370, dated 
May 26, 1954.) The Board also has recognized, as the legislative history shows, 
that security of route through controlled entry into the field was the intent of 
Congress and in accordance with public utility concepts. (See e. g. Northwest 
Air, Duluth-Twin Cities Operation, 1 C. A. A. 5738, 576 (1940) ; Large Irregular 
Carriers, Eremption, 11 C, A. B. 609, 610 (1950).) 

These same principles also have been recognized by the courts. In the rate 
field, the Supreme Court has drawn upon public utility precendents in reviewing 
Board action, and has said that the provisions of section 406 (b) of the act “reads 
like a typical] utility rate-making authority.” (7WA v. Civil Aeronautics Board, 
336 U. S. 601, 604 (1949); see, also, Capital Airlines v. Civil Aeronautics Board, 
171 F. 2d 339 (C. A. D. C., 1948.) The Court of Appeals for the District of Co 
lumbia Circuit also has recognized, in S. S. W., Inc. v. Air Transport Association 
(191 F. 2d 658, 661 (C. A, D. C., 1951) ; cert. den. 343 U. S. 955, that)— 


“The aircraft industry, like railroads and power, is one in which Congress 
has decided that the public interest is best served, not by free competition, 
but rather by direct and uniform regulation by an ‘agency authorized t 
supervise almost every phase of the regulated company’s business.’ ” 
Cf. F.C. C. v. RCA Communications, 346 U.S. 86 (1953).) 

It should also be noted that air carriers are regulated by some States under 
general statutes providing for regulations of carriers and public utilities. (See, 
e. g., People v. Western Air Lines, 4 Avi. 17,343 (Cal. Sup. Ct., April 2, 1954).) 

In addition to the matters referred to above, the Civil Aeronautics Act con- 
tains, as do most statutes regulating public utilities, provisions which empower 
the regulatory agency ‘to require adequate service. Section 404 (a) of the act 
provides in part that— 


“It shall be the duty of every air carrier to provide and furnish inter 
state and overseas air transportation, as authorized by its certificate 
upon reasonable request therefor and to provide reasonable through serv- 
ice in such air transportation in connection with other carriers; [and] to 
provide safe and adequate service, equipment, and facilities in connection 
with such transportation; * * *.” 


Thus the Board not only has power to regulate entry into and departure from 
(abandonment) the field of air transportation, but also has power to requiré 
carriers in the field to render adequate service. These powers over air Carriers, 
all of whom by definition are common carriers under the provisions of the act, 


are consistent with and similar to those normally applicable to regulated public 
utilities. 


APPENDIX I 


There are 47 one-way coach flights operated in and out of Washington daily. 

There are 29 one-way coach flights operated between New York and Washing- 
ton daily. 

The following are the carriers conducting coach service to Washington and 
the dates on which such service was inaugurated : 





2, 


er 


T 
te 
[vo 


on 


om 
ire 

rs, 
ict, 
lic 


ily. 
ing- 


and 


REVISION OF CIVIL 


Name of carrier : 
American___- 
Capital__... 
Colonial 
Eastern____ 
National 
Northwest—— 
i OF Diacheenstascn 


AERONAUTICS 


ACT 


L173 


Date service inaugurate 


June 14, 1953 
Apr. 1, 1940 
Sept. 28, 1952.' 
Sept. 25, 1949 
Feb. 18, 1950 
Mar. 15, 195: 


Mar. 1, 1953 


United 


indica acini kad aa See 





APPENDIX O 
Summary of origins of 14 local service carriers 


“A statement of the origin of each of the 14 local service carriers, including an 
indication as to which, if any, were originally air-taxi operators, charter oper- 
ators or nonscheduled carriers.” 

Prior to certification by the Civil Aeronautics Board, each of the 14 presently 
operating companies, or their officers, or their predecessor companies, conducted 
fixed-base operations, charter services, nonscheduled air transportation, or sched- 
uled intrastate air transportation. 

The 14 present local service air carriers: 

Allegheny Airlines, Inc. 
Bonanza Air Lines, Inc. 
Central Airlines, Inc. 
Frontier Airlines, Ine. 
Lake Central Airlines, Inc. 
Mohawk Airlines, Ine. 
North Central Airlines, Ince. 
Ozark Airlines, Inc. 
Piedmont Aviation, Inc. 
Pioneer Air Lines, Inc. 
Southern Airways, Inc. 
Southwest Airways Co. 
Trans-Texas Airways 
West Coast Airlines, Inc. 

Source: See detail on attached pages for each carrier. 
Route 97—AlUlegheny Airlines, Inc. 

Original case: All American Aviation, Inc., Certificate of Public Convenience 
and Necessity (Pickup and Delivery Service). Docket 363. Decided July 22, 
1940 (2 C. A. B. 133). 

(1) Certificate issued for air transportation of property and mail over five 
routes, 

(2) Applicant had been transporting mail over two routes, principally in Penn- 
sylvania, pursuant to contracts awarded by Post Office Department as of Decem- 
ber 13, 1938, with service inaugurated May 12 and 14, 1939, over the two routes. 
Service was conducted through use of small aircraft equipped with a pickup and 
delivery device. (2 C. A. B. 133, 186-137.) 

(3) Prior to inauguration of operations under the airmail contracts, the com- 
pany (incorporated in Delaware) had been for several months engaged in ex- 
perimentation with its pickup device which was developed and manufactured in 
a separately operated division of the company. 

Change of name: Current certificate reissued to Allegheny Airlines, Inc. Order 
E-7144, February 6, 1953 (Docket 5880). 


Route 105—Bonanza Air Lines, Ine. 

Original case: Additional California-Nevada Service Case. Docket 2019 et al 
Decided June 15, 1949 (10 C. A. B. 405). 

(1) Certificate issued to Bonanza Air Lines, Inc., authorizing carriage of per- 
sons, property, and mail, for period of 3 years. 
2) Applicant was a Nevada corporation. 
3) Applicant had been engaged in general charter operations in 1945 and 
}, and was certificated as a flight-training school under the GI bill. 


{ 
( 
194¢ 
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(4) Applicant had been providing scheduled intrastate air service with DC-3 
equipment between Las Vegas and Reno since August 1946 (p. 420). 


Route 73—Frontier Airlines, Inc. 


Frontier Airlines, Inc., is the air carrier formed by the merger/consolidation 
of three prior companies, Monarch Air Lines, Inc., Arizona Airways, Inc., and 
Challenger Airlines Company. Monarch-Challenger Merger Case. Docket 4129 
Decided December 16, 1949 (11 CAB 33). 

Also: Arizona-Monarch Merger Case—Frontier Airlines, Inc., Certificates Re- 
issued. Dockets 3977 and 4011. E-4162, May 15, 1950. Monarch-Challenger 
Merger Case—Challenger Airlines Company, Transfer of Certificate; Frontier 
Airlines, Inc., Certificate Reissued. E-4163, May 15, 1950. 

Original case No. 1: Rocky Mountain States Air Service Case. Docket 152 
etal. Decided March 28, 1946 (6 CAB 695). 

(1) Certificate issued to Ray Wilson, Inc. (name changed at a later date tu 
Monarch Air Lines, Inc.). Applicant was a Colorado corporation, organized 
in January 1938. Applicant, Ray Wilson, had been engaged in various aero- 
nautical activities in the Rocky Mountain States since 1939, specifically, a flying 
school, high-altitude photographic surveys, and charter services, and, beginning 
in 1941, a cadet training school in Oklahoma. Certificate reissued to reflect 
change of name to Monarch Air Lines, Inc., by order No. 5103, August 21, 1946. 

(2) Certificate issued to Summit Airways, Inc. (later acquired by Challenger 
Airlines, Inc.). Summit Airways was a Wyoming corporation, organized in 
December 1941, for the purpose of carrying on fixed-base aviation activities at 
Laramie, specializing in student training. Completed cadet training contracts. 
Operated several flying schools. 

(Challenger Airlines, Inc., was organized as a Nevada corporation in June 
1945 for purpose of prosecuting applications filed under name of Midwest Air 
ways. Midwest Airways was trade name adopted by George W. Snyder, Jr., 
who had been engaged in aeronautical activities since 1936, specifically, an 
aircraft sales business in Salt Lake City and in conducting charter flights.) 

Original case No. 2: Arizona-New Mewrico Case. Docket 968 et al. Decided 
February 13, 1948 (9 CAB 85). 

(1) Certificate issued to Arizona Airways, Inc. Incorporated in Arizona in 
September 1942. Operated a Navy preliminary flight school from 1942 to 1944 
Company held intrastate air transport certificates in Arizona. 

Route 88—Lake Central Airlines, Inc. 

Original case: Great Lakes Area Case. Docket 535 et al. Decided September 
3, 1947 (8 CAB 360). 

(1) Certificate authorized to Roscoe Turner Aeronautical Corporation, for 
air transportation of persons, property, and mail for period of 3 years. 

(2) Turner was at time of decision, and had been for many years, a fixed 
base operator, having also an additional extensive background in aviation. It 
owned hangars and operations buildings at the Indianapolis Airport, and had 
stockrooms, aircraft, and engine overhaul shops for conduct of its operations 
Operated flight training for Army and Navy. Engaged in all phases of non 
scheduled aviation service. 

Certificate transfer: Certificate reissued to Turner Airlines, Inc. Board Order 
t—-3127, August 9, 1949. 

Change of name: Certificate reissued to Lake Central Airlines, Inc., a change 
of name effected by stockholders of Turner Airlines, Inc., on September 11, 
1950, under the laws of Delaware. Board Order E-4867, November 24, 1950. 
Route 94—Mohawk Airlines, Inc. 

Original case: Middle Atlantic Area Case. Docket No. 674 et al. Decided 
February 19, 1948 (9 CAB 131). 

(1) Certificate issued to Robinson Aviation, Inc., for air transportation of 
persons, property, and mail. 

(2) Applicant had been transporting passengers over an intrastate route since 
April 1945 and engaged in airport operations; low- and high-altitude aerial! 
photographie surveys; the engineering, design, manufacture, and flight test of 
antivibration aircraft equipment and charter services (9 CAB 131, 169-170). 

Chang of name: Certificate reissued to Mohawk Airlines, Inc. Order E—6689, 
August 12,1952. (Docket 5680.) 


Route 86—North Central Airlines, Inc. 


Original case: North Central Case. Docket No. 415. Decided December 19, 
1946 (7 CAB 639). 
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(1) Certificate issued to Wisconsin Central Airlines for air transportation of 
persons, property, and mail. 

(2) Applicant was a subsidiary of Four Wheel Drive Auto Company and had 
s its function the performance of air transportation. Applicant’s president 
had been in charge of air transportation for the parent company since 1939: 
the company averaged 120,000 miles per year with a perfect safety record. In 
March 1944 a scheduled operation was inaugurated between Clintonville and 
Chicago via Milwaukee for passengers, company mail, and air express 






{ y n 
certification, relations between the companies were severed pursuant to Board 
Order (7 CAB 639, 672-674). 

Change of name: Certificate reissued to North Central Airlines, Inc. 
E-6890, October 17, 1952 (Docket 5768). 







Order 


Route 107—Ozark Airlines, Ine. 







Original case: Parks Investigation Case. Docket No. 3965 et al. Decided 
July 28, 1950 (11 CAB 779). 


(1) Certificate issued for air transportation of persons, property, and mail. 
(2) Applicant was incorporated in Missouri in September 1943 (8 CAB 726, 





796) and conducted a scheduled intrastate passenger and cargo service from 
January to November 1945 (11 CAB 779, 836). 
Route 87.—Piedmont Aviation, Inc. 

Original case: Southeastern States case. Docket No. 501 et al 1 ex 





April 4, 1947 (7 CAB 863). 





(1) Certificate issued for air transportation of persons, property, and mail. 
(2) Applicant was incorporated in North Carolina on July 2, 1940, and si! 






that date has been engaged in various aeronautical activities, specifically, fixed 
base operator, charter operations, aircraft 
and in flight 






rentals, sales, overhaul, and repair 
instruction and during the war certain services for the Army. Its 
CAA approved aircraft and engine overhaul station was one of the leading ones 
in the southeast (7 CAB 8638, 901). 


















Route 64 Pioneer 


{ir Lines, Inc. 


Original case: Continental Air Lines, et al., Additional Ai 






{ r Nervice yn Te 1 
Docket 2-401-B-2. Decided May 10, 1943 (4 CAB 215). Supplemental Opinior 
November 5, 1943 (4 CAB 478). Supplemental Opinion April 19, 1945 (6 CAB 








(1) Certificate issued to Essair, Inc., authorizing transportation of persons, 
property, and mail, for period of 3 years. 

(2) Applicant was a Texas corporation, incorporated in January 1939, for the 
purpose of engaging in air transportation. 

(3) Applicant had conducted intrastate operations during the year 1939. 

(4) At time of Supplemental Opinion of April 19, 1945, the president of Essair, 
Inc., was W. F. Long who had had long extensive experience in aviation begin 
ning in World War I. After the war, he had founded and operated an aviation 
school and air college, and founded Southern Airways at San Antonio. In 1954, 
his firm of Long & Harmon, Inc., was awarded, and operated until 1936, various 
airmail routes in Texas. 

Change of name: On May 15, 1946, the charter of the corporation was amended 
so as to change the name from Essair, Inc., to Pioneer Air Lines, Inc. 












Route 98—Southern Airways, Inc. 







Original case: Southeastern States case. Docket No. 501 et al. Decided April 
4,1947 (7 CAB 863). 

(1) Certificate issued for air transportation of persons, property, and mail. 
(2) Applicant and its five affiliated companies were the largest fixed-bas 
operators in the southeast prior to the war, performed extensive services for the 
Army during the war. The affiliated companies also engaged in aircraft and 
engine sales, service, overhauling, charter flights and charter instruction 
Officers, directors, and stockholders of all six corporations were substantially the 
same. Approval of the interlocking relationships was granted with conditions 

to protect the public interest (7 CAB 863, 897-898). 










Route 76—Southwest Airways Company 







Original case: West Cost case. Docket No. 250 et al. Decided May 22, 1946 
(6 CAB 961). 
(1) Certificate issued to Southwest Airways Company, authorizing transporta 

tion of persons, property, and mail, for period of 3 years. 
(2) Applicant company, incorporated in 1941, had been, along with other 
affliated companies, engaged since 1940 in varied extensive aeronautical activ- 


1176 REVISION OF CIVIL AERONAUTICS ACT 


ities including flight-training schools, a maintenance base and subdepot for the 
Army Air Service Command, and cargo hauling for the Army between Army bases 
on the West Coast. 

Route 82—Trans-Texas Airways 

Original case: Texas-Oklahoma case. Docket No. 337 et al. Decided Novem 
ber 14, 1946 (7 CAB 481). 

(1) Certificate issued to Aviation Enterprise, Inc., for air transportation of 
persons, property, and mail. 

(2) Prior to November 1944 when the company was incorporated, it operated 
as a limited partnership and engaged in the following aeronautical activities 
Advanced training school, repair and overhaul, charter services, aircraft and 
accessories distribution. During the war, conducted an Army Air Force pilot 
training program teaching primary basic instrument, advanced instructor flying 
and navigation instruction. Incorporation was deemed necessary for conduct of 
airline operations and prosecution of the applications (7 CAB 481, 571-572). 

Change of name: Certificate reissued to Trans-Texas Airways. Order E-702, 
July 21, 1947 (Docket 3015). 

Route 81—Central Airlines, Inc. 

Original case: Teras-Oklahoma case. Docket 337 et al. 
14, 1946 (7 CAB 481). 

(1) Certificate issued to Central Airlines, Inc., authorizing transportation 
of persons, property, and mail for period of 3 years. 

(2) Applicant was incorporated under the laws of Nevada in March 1944. 

(3) Applicant had been engaged in charter and intrastate air service in the 
State of Oklahoma since June 1944. 

Route 77—West Coast Airlines, Inc. 

Merger case: West Coast-Empire Merger case. 

4,1952. Order E—6668. 


(1) West Coast Airlines, Inc., purchased total outstanding stock of Empire 


Air Lines, Inc. CAB approved the purchase agreement and issued the appro- 
priate amended consolidated certificate. 


Decided November 


Docket 5220. Decided August 


Original case: West Coast case. Docket 250 et al. Decided May 22, 1946 
(6 CAB 961). 


(1) West Coast Airlines, Inc.: Certificate issued authorizing transportation 


of persons, property, and mail for period of 3 years. Applicant was incorporated 
in State of Washington in 1941 by group of individuals who had engaged in 
aviation enterprises for 20 years. President of company had formerly operated 
a successful charter air service and scheduled airline in Alaska. Other officers 
of the company were war training service flight contractors or had engaged in 
other aeronautical activities, such as fixed-base operations, flight training, and 
conduct of aircraft repair and maintenance stations. 

(2) Empire Air Lines, Inc.: Certificate issued authorizing transportation of 
persons, property, and mail for period of 3 years. 

Applicant was Albert L. Zimmerly who requested a certificate, to be issued 
to Zimmerly as an individual or, in the alternative, to a corporation to be or- 
ganized. At the date of Board decision a corporation had been formed bearing 
the name of Empire Air Lines, to which Zimmerly proposed to assign any cer- 
tificate obtained. Zimmerly was sole owner of a fixed-base operation at Clark- 
ston, Wash., and as such conducted flight instruction, charter service, and air- 
craft overhaul and repair. Zimmerly had conducted aeronautical activities 
in Idaho since 1934. During the war, he engaged in a war-flight training pro- 


gram for pilots. In 1934, he operated intrastate scheduled air transportation 
in Idaho. 


APPENDIX P 
Excerpts RELATIVE TO TRANSCONTINENTAL CoAcH TYPE SERVICE CASE 


In the Transcontinental Coach Type Service case, Docket No. 3397 et al., Ex- 
aminer Madden found with respect to the diversionary impact of the proposed 
coach operations that “* * * the sums represented by the estimated diversion 
are real and substantial and if accomplished would seriously impair the financial! 
health of the affected carriers. It would be futile to attempt to find an exact 
measure of diversion, and unnecessary, when it is so obvious that it could not 
help be real and serious” (p. 100). : 

The Board in its opinion stated that “The intervenors * * * offered estimates 
of the losses which they would sustain through competition with the low-fare 
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vices that would be operating over their most profitable route segments, free 


iny obligation to serve the less fortunate cities. These estimates, which do 


t appear to be unreasonable, indicate that the diversion from the existing 

rriers would be substantial and serious” (p. 4). 

‘he following estimates submitted on behalf of the intervenors are those 
referred to by Examiner Madden and the Board: 


Traffic subject to diversion 


ictual diversion 


America 


reen Percent] Revolu- | percent 
Annual | ofsys-| Annual | ofsys- | “OPS Pet | of sys. Annual 
revenues | tem revenues tem — tem revenues 
| total total | os total 
Sept. 1948 


Air America. $9, 378, 971 ( $3, 919, 415 
lifornia Eastern...| 9, 759, 826 ( ( 1, 100, 343 


Great Lakes Airlines 7, 081, 524 
Trans-American 
Airways. 7, 100, 056 


390, 131 


390, 131 


! Not available. 


Source: From pp. 7 through 77 of examiner’s report. 


APPENDIX Q 


s pple mental statement on the 29 coach flights scheduled between New York and 
Washington showing the names of the airline and the times of de parture 


South- North 

bound bound 
departure | departure 

cer- Carrier time | Carrier time 

lark- | A.M. | A 

| air- Eastern __ ; 12: Eastern _- , 2:50 

rities a . 12:30} Do 
pro- a 12: Do 
ation ; a : Y: Do 
American__- z ; Do 
National :15| te 
Ni lg : 9 | Do 
Nastern_ , 4:25 | Do 
. :00 
E Sa ina :45 | National - 
:30 | American 

' 8:00} Eastern 

sed - j Lue 
eves astern :20 Do- 
sion 

er’ Do_. : :00 | Do_- 


ancial wan | 

=a ‘ Do- 750 | Do 
od American 

ld not 





., Ex- 


imates 
w-fare 
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APPENDIx R 


Relative size of trunkline carriers during 1938 and 1953 and local service carrie? 
during 1953" 


Revenue passenger- Total operatin 
yute-miles t ~~ 
miles (000 Route-miles revenue (000 


1938 


Local carriers 
Average 27, 142 
High 56, 769 
Low 8, 347 

Trunk lines 
American 27, 678 3, 210, 483 
sraniff : z 
Mid-Continent : 3,247 |f 463,025 
Capital 5, 678 695, 003 

} 5, O7 91, 324 

147, 508 
70 

2, 309, 267 
72, 369 
91, 398 
719, 509 
2, 370, 019 
2, 574, 616 


01 


APPENDIx § 
Question: Describe and explain the Air America name case 

The Air America name case (Docket No. 6078) is a proceeding in whicl 
large irregular carrier, Air America, Inc., has been charged with violating s¢ 
tion 411 of the act by engaging in unfair and deceptive practices in air trans 
portation and the sale thereof. The same charge is also made against five tick: 
agencies allegedly associated with Air America, namely, Air America Age! 
Corp., Air America Agency, Inc., Airline Reservations, Inc. (New York), Air] 
Reservations, Inc. (Illinois), and Airline Tickets, Inc. 

The proceeding was begun last July by a petition filed by the Board’s Office 
Complianee, requesting a cease-and-desist order against continuation of su 
deceptive practices. This petition was based on a complaint by American Ai! 
lines, Ine., describing the particular practices in which respondents are alleged 
to engage. Briefly, the charge is that respondents have deliberately used names, 
advertisements, and symbols similar to American Airlines in a manner which 
creates confusion in the minds of the public between respondents and complain 
ant. Air America’s answer disclaimed responsibility for the acts of the other 
respondents and denied any violation of section 411 on its own part. The other 
respondents admitted that Air America, Inc., had authorized them to use trade 
names containing the words “Air America” in their businesses, but denied the 
other charges. 

Following a public hearing in the matter Examiner Edward T. Stodola issued 
an initial decision adverse to Air America, Inc., and the other respondents, Air 
America filed exceptions to his decision, briefs were received, and oral argument 
was heard on May 4 before all five members of the Board. 

Since the Board’s decision has not yet been issued, the Board is unable to dis 
cuss or comment on its merits at this time. However, the examiner’s initial de 
cision, which was served on the parties March 11, indicates the nature of the 
questions presented for consideration, and the conclusions which he reached con 
cerning them. 
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examiner found that the record was replete with overwhelming evidence 
il confusion of members of the public. He found that the testimor of 
sses, who included not only American’s employees but also two members 


4 public and several former employees of the respondents, together with the 
entary evidence, showed numerous instances and episodes where air 
ers and others were mistaken or misled by the confusing similarity be 
the names “Air America” or variations thereof and “‘American Airlines 

\merican.” According to the examiner, confusion occurred in dealing with 
rong reservations office, going to the wrong carrier, referring to the wro1 

a nany in newspaper stories, attributing the wrong fares and services to the 

er on the basis of misread advertisements, and misdelivering mail and tel 
us. He found that this confusion caused injury to the public through delays 
sed flights, extra expenses, unnecessary communications, and burdensome 
erminal movements, as well as through giving the public services other 
in those it intended to buy. 
He further concluded that the names are intrisically similar. He said that 
omission of the letter ‘tn’ is too insignificant to differentiate the names: sil 
the prefix “Air” is ineffective, as it does little more than reverse the order 
‘ rds “American Airlines.” 
iminer found that the confusion arising from the use of the names was 
t nally increased by other practices, and that “each of the respondents has 
4 itely attempted to mislead the public by using the ‘Air America’ name.” 


d that some of the advertisements of the respondents “were almost 
pies of American’s advertisements,” and were clearly “designed to convey 
pression that ‘Air America’ is either the same as, or in some way affiliated 
American Airlines, Inc.” He found that this “deliberate deception” of the 
as practiced by all the respondents, and that the other respondents acted 
the scope of their authority as Air America’s agents in using its name 


onducting all advertising on its behalf. He concluded that Air America is 





responsible as a principal, and that Air America itself practiced deception 
in 1953, by marking the symbol “AA” and the pharse “Fly Air America” 
s planes. 
recommends that the respondents be ordered to cease and desist from using 
ames “Air America,” “Air America, Inc.,” “Air America’s Airlines,” or any 
name containing “American” or “America” or variations thereof in doing busi- 
ss in air transportation or the sale thereof. He found that such an order is 
ssary to protect the public from the consequences of the kind of confusion 
mstrated in the record. 
Copies of the examiner's initial decision are enclosed As soon as a decision 
s reached in this case, copies of the Board’s opinion will be furnished. 


APPENDIX T 
Question. Describe and explain the North American “name” case 


The issue in the North American Airlines section 411 proceeding, Docket 
Nos. 5774 and 5928, was whether North American Airlines, Inc., by using that 
name was engaging in unfair or deceptive practices in air transportation in 

lation of section 411 of the Civil Aeronautics Act (49 U. S. C. 491), in view 

f the prior use in the industry of the name American Airlines, Inc. The pro- 
ceeding resulted from North American’s application for authority to use that 
name under the Board’s regulation of August 19, 1952, serial ER-178 (amend- 
ment No. 7 to pt. 291 of the Economic Regulations), with which was consoli- 
dated an investigation instituted by the Board itself (order E-7107 of January 
28, 1953). 

The undisputed facts in the case were that American Airlines, Inc., had 
operated under that name on a large scale since 1934, being the successor to 
American Airways, Inc., which was incorporated in 1930; that American was 

regularly scheduled airline; that the name American Airlines was registered 
4S a service mark under the Federal Trademark Act in 1949; that North 
\merican Airlines was incorporated in 1946 under the name of Twentieth 
Century Airlines, Inc., under which a letter of registration as a large irregular 
carrier had been issued to it by the Board; that since April, 1951, Twentieth 
Century has engaged in air transportation between certain cities served by 
American Airlines, in competition with American Airlines, under the name of 
North American Airlines, Inc.; and that it changed its corporate name to North 
American Airlines, Inc., in March 1952. American Airlines, as intervenor be- 
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fore the Board, introduced evidence in support of its claim that in the put 
mind its name had become identified with its operations (secondary meanings 
American also introduced evidence of actual substantial public confusion 
tween it and North American, including an admission to this effect by N: 
American’s president. North American attempted to rebut American's evide: 
but made no attempt to disprove or explain the admission by its president 
to prove any affirmative defense. Especially it did not furnish any expla: 
tion for its change of name, or the choice of this particular name. 

On the record so made the Board, upholding the recommendation of Examiner 
Walter W. Bryan, found that there was likelihood of substantial public <« 
fusion between American and North American and that the public interest was 
thereby adversely affected. This, the Board held, constituted a violution of 
section 411 of the act, which required entry of an appropriate cease ard des 
order against North American Airlines. This ultimate conclusion was botto1 
on subsidiary findings to the effect that the two names were likely to cause « 
fusion per se; that the names “American Airlines” and “American” had acquir: 
a secondary meaning; that there had been substantial public confusion in the 
past; and that North American’s use of its new name “was not accidental, or 
inadvertent, but rather was knowing.” Board ion Adams dissented. 

Consequently, the Board entered an order (E-—7870, of November 4, 1953), pr 
hibiting North American from using that anne, or any name which includ 
the word “American”, in air transportation. 

North American sought review of the Board’s order in the United Stat 
Court of Appeals for the District of Columbia Circuit (North American Airlines 
Inc. v. C. A. B., No. 12,041) and obtained an order staying the Board’s order 
pending the court’s decision. The case was argued before the court on Jun 
4, 1954, and is now awaiting decision. 




















(Appendixes U, V, and W printed on pp. 783, 784, and 785, respectively) 





APPENDIx Z 


Carriers providing single-carrier service between top 100 pairs of traffic points 
September 1952 as compared with March 1941 


| ag aE | > Y. | 7 


| | March 1941 carriers September 1952 carriers 


Rank 











Pairs of points 























(2) 





Num- 
ber 


(3) 


| Num- 


ber 


Names 


(6 











1 | New York-Los Angeles-__- 3| AAL, TWA, UAL..| 3| AAL, TWA, UAL. 
2 | New York-Miami-.- of Sees cael athe 2) EAL, NAL. 

3 | San Francisco-New York. 2; TWA, U MNGi c cect 3| AAL, TWA, UAL. | 
4 | New York-Chicago-_-_-____-- 3} AAL, TWA, U a 4| AAL, CAP, TWA, 
5 | Los Angeles-Chicago --...---.- 3 | AAL, TWA, U AL. 3] AAL, TWA, UAL. 
6 | San Fransice-Los Angeles _ ; o.) wae 3) TWA, UAL, WAL. 
7 | Miami-Chicago__- de Bit Gea ee. i 2| DAL, EAL. 

8 | San Francisco-C hicago....- Sit Ree Be CAbei cde sus 3} AAL, TWA, UAL. 
9 | New York-Detroit....___- Se ee aa A 4| AAL, CAP, NWA, 1 
10 | Seattle-New York___- 1 | UAL. J 2| NWA, UAL. 

11 | Washington-New York-.. | 2} AAL, EAL..--- | 3| AAL, EAL, NAL. 
12 | Washington-Los Ange les____-| BE AD in Sinn tase’ | 3| AAL, TWA, UAL 
13 | Washington-San Francisco...| None | x | 3 | AAL, TWA, UAL. 
14 | New York-Boston _. 1} AAL 3| AAL, EAL, NEA. 
15 | Seattle-San Francisco...._- By) Pe ee hake | 2| UAL, WAL. 

16 | New York-Houston.... 1 OS aa eS 1} EAL. 

7 | New York-Dallas-_.-_- 1} AAL.. 1| AAL, 

18 | Seattle-Los Angeles... : 1| UAL.. d 2!) UAL, WAL. 

19 | St. Louis-New York-..--.---- 2; AAL, TWA.__- 3 | AAL, EAL, TWA. 
20 | Washington-Chicago --.-__.._--.} 2} AAL, PCA. nilbkesdell 4| AAL, CAP, TWA, UAI 
21 | Los Angeles-Detroit._____- 2) AAL, Ws. | 3 | AAL, TWA, UAL. 
22 | Miami-Detroit : | None | ‘ | 1} EAL. 

23 | New York-New Orle: ans... “tq hy PAP eZ | 2} CAP, EAL. 

24 | New York-Cleveland________-| 2) AAL, UAL......-_.| 2| CAP, UAL. 

25 | New York-Minneapolis | None Se aerate 2} CAP,NWA 

26 | Pittsburgh-New York_. 1| TWA Bice 2)| CAP, TWA. 

27 | Seattle-Chicago_.. dea 2| NWA, U AL.. sles 2}| NWA, UAL, 

28 | Washington-Miami-_-__- 1} EAL... hetaad 2} EAL, NAL, 

29 | New York-Atlanta_..... ior oe | 2] CAP) RAL. 

30 | Los Angeles-Boston - eh Di Re di diees 3] AAL, TWA, UAL. 
31 | Philadelphia-Chicago___._._-. 3} AAL, TWA, UAL.. 3 | AAL, TWA, UAL. 
32 | Detroit-Chicago.............- 3| AAL, PCA, TWA.. 3 re CAP, UAL. 
33 | Chicago-Boston -............- Tt nen aecise chad 3} AAL, TWA, UAL. 
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ere providing single-carrie r service between top 100 pairs of traffic points 
2 as compared with March 1941 
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Pairs of pe 
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Tampa-C hicago 

Los Angeles-Cleveland 

St. Louis-Chicago 
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None 
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CiviL AERONAUTICS BOARD 
Washington 25, D. C., July 22, 1954 
Hon. JOHN W. BRICKER, 
Chawman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR SENATOR BRICKER: In connection with the hearings on S. 2647 and 
5426, the Board has been requested, both at the time of my appearances 
these two measures, and by letters from Senator Schoeppel of June 5 and Ju 
15, 1954, to furnish additional material in order to complete the record. 

In his most recent letter to the Board, dated July 15, 1954, Senator Schoepy« 
Summarized the requests made during the course of the hearings as to whi 
material has not yet been furnished, and in addition requested clarification 
certain of the material already furnished by the Board. 

As in previous letters we have restated the questions and indicated their 
source immediately preceding each answer, and where the reply is extensive 
nature, reference is made to an attached appendix. 

1. In paragraph 8 (2) of Senator Schoeppel’s letter of June 5, 1954, a reque 
was as follows: “Furnish statistics on the volume of service to each of the citir 
served by the North American combine in terms of revenue passengers and revs 
nue passenger-miles.” In its reply of June 21, paragraph 6, the Board stated 
that it did not have the basie information from which these statistics could 
compiled, and therefore was unable to comply with this request. Senator 
Schoeppel in his letter of July 15, 1954, referred to an article in the Americar 
Aviation Daily of February 5, 1954, on this subject and suggested that, if the 
Board is satisfied that the article is substantially correct, it advise him of that 
fact so that the article might be used in answer to the question. 

{nswer.—The Board has examined the article referred to, and the material 
substantially in agreement with the first three quarterly reports filed with th 
Board by the North American group for the year 1953. These reports « 
roneously included origin and destination figures, information not required by 
the Board of these carriers. Subsequently, at the Board’s request these reports 
were revised to show the points through which traffic flowed rather than thé 
origin and destination of the traffic in order to conform to the reporting stand 


ard. Unfortunately, these latter reports cannot be used for origin and destil 
ad 


tion purposes Che superseded reports, on which the article is based, are a 
; so far as the Board is aware but because they have been revised they do 
have the status of a filed report with the Board. 


[From American Aviation Daily, February 5, 1954] 
NortH AMERICAN AIRCOACH TRAFFIC ANALYZED 


The North American Aireoach System flew 200,603,495 passenger-miles in t 
first 9 months of 1953, 66.9 percent of which were between four pairs of cities 
according to an analysis of traffic made from reports filed with the CAB. The 

r-mile figure is unduplicated and does not include military movements 

The four pairs of cities between which the North American group did tv 
thirds of its total business were Los Angeles-New York, Miami-New York, C! 
cago-New York, and Los Angeles-Chicago. Total for the 4 was 134,285,433 pas 


senger-miles 


passenge 


Between the same pairs of cities, the group carried 91,833 passengers, or 72.2 


percent of its total of 127,116. 


COMPARISONS WITH BIG FOUR 


An analysis of distance distribution, comparing North American for the 9 

mths with American, Eastern, TWA, and United, for September 1948 and 
March 149, combined, shows that 32.1 percent of the Big Four’s passenge! 
miles were between 0 and 600 miles, while the nonsked group had only 0.1 pel 
cent in this category. Between 0 and 1,000 miles, the Big Four did 52.5 percent 
of its business against North American’s 8.7 percent. The Big Four’s distril 
tion may be somewhat different now, since inauguration of coach flights 

Of North American’s total passenger-miles, 17.1 percent covered trav 
tween 1,101 and 1,200 miles, 15.5 percent were 1,701 to 1,800, 28.5 percent 
2401 to 2.500, and 15.4 percent were 2,501 to 2,600. Principal city pairing 
cluded in these mileage categories are New York-Miami, Los Angeles-Chi 
Los Angeles-New York, and Oakland-New York, respectively. 

North American’s average length of haul was 1,578 miles. Domestic tr nl 


lines average 528 miles. Domestic coach alone is 1,080 miles 
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CIVIL AERONAUTICS ACT Sd 
\nalysis of the nonsked figures includes those of Hemisphere Air Tr: S| 
‘Twentieth Century Airlines Inc., Trans-American Airways Inc., Trans-Nat 
Airlines Inec., and Unit Export Co., Ine. 
Following is a ranking of the first 24 city pairs of North American, by 
ber of passengers and passenger-miles : 
Miami-New York 14, 257 Los Angeles-New Yor 
29 New York-Miami 14, 020 2. New York-! Ang 
; Los Angeles-New York 13, 208 $ =«©Los Angeles-Chi 
4 Chicago-New York 12, 354 4 Miami-New York ~ 
New York-Chicago 11, 251 New York-Oakland ( 
r 6 | Los Angeles- Chicago , 271 6 | New York-Mia { 0) 
New York-Los Angel s, Or 7  Chicago-Los Angel $ { 
8 | Chicago-Los Angeles 8, 392 8 | Oakland-New York 87,4 
» | New York-Oakland 6, O70 g | ¢ ~avo-New York 3" O44 
10 | Oakland-New York. 4, 530 10 | New York-Chicago < 24 
Oakland-C hicago 2, 537 1 | Oakland-Chica ' ‘ 
2 Los Angeles-Wallas 2, 246 12 Chicago-Oakland 11, SOS 
. Chieago-Oakland 2, 043 13.| Los Angeles-|allas 270 
a 14 | Dallas-New York 1, 238 14 | Los Angeles-Washington 
5 | Dallas-Los Angeles 1, O68 15 | New York-Dallas 
P New York-Dallas ! 3 i6 Los Angeles- Detroit 
: Los Angeles-Kansas City y78 17 | Washington-Oakland , OF 
| 8 | Kansas City-Los Angeles 915 i8 | New York-San Dieg 42 
\¢ Los Angeles- Washington Sd IY New York-Dallas 
Detroit-Los Angeles 82 20 | Los Angeles-Kansas Cit 
- 9 New York-Kansas City S10 21 | Dallas-Los Angeles 
22 | Kansas City-New York 675 22 | Kansas City-Los Angeles 
23 | Dallas-Washington 619 23 Washington-Los Angek | 
he 24 | Washington-Oakland 600 24\ Oakland-Washineton 1 
Dy 2. List the trunkline abandonments or suspensions for whatever period of 
rts yeurs the Board thinks appropriate to review, including the date of the order and 
hi the carriers serving the communities before and after the abandonment or sus 
id pension (transcript, S. 3426, p. 26). 
: inswer.—See appendix BB. 
3. Furnish the expenses of the local service carriers in prosecuting their cer 
0 tificate applications (transcript, S. 3426, p. 28). 
inswer.—See appendix CC. 
4. List the scheduled airlines serving each of the top 25 traffic-producing cities 
in the United States, using the names of the 25 cities listed in appendix B, sul 
mitted with our letter of June 9 (transcript, S. 3426, p. 20). 
inswer.—See appendix DD. 
the 5. In his letter of July 15, 1954, Senator Schoeppel calls attention to the fact 
ies that the route mileages shown for the trunklines and local service carriers shown 
Th in appendix R differ from those shown in appendix G. As he suggests, these dif 
nts ferences result from using different standards for computing the mileages. Those 
W shown in appendix R represent route mileages weighted in such a manner as to 
C} show the average route mileage operated during the year indicated, and those in 
pas appendix G represent certificated route mileages, which necessarily include sor 
duplication of routes. Both methods of computation are in common usage, but as 
(2.2 Senator Schoeppel implies, they do not lend themselves to a comparison with each 
other. Since appendix R as a whole is devised on a yearly basis, it is not believed 
appropriate to change the system of computation used therein. However, in order 
to give greater utility to appendix G, we have revised that appendix by adding 
he 9 a column giving the route mileage actually operated on the dates indicated. The 
Se < . . “2 . 
and revised appendix G is enclosed herewith. 
sc 6. In his letter of July 15, 1954, Senator Schoeppel requested that we supple- 
a ment the information previously furnished in appendix Y by giving the dividend 
honn record, stated year by year for each of the domestic trunklines since 1938, each 
vil of the local service lines, and each of the helicopter lines, on one basis—per 








share payments on common and preferred stock. He also requested that ap 
pendix Y be clarified with respect to the dividend record of TWA, Colonial and 
several of the feeder and helicopter lines. 

inswer—See appendix EE. 

7. Senator Schoeppel’s letter of July 15, 1954, further asked for general com- 
ment on the stability of airline earnings from year to year compared to those 
of other transportation industries and other utility groups. 
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Answer.—In the fall of 1953 the Board’s staff prepared a memorandum of 
comments on a study of airways user charges developed by the Civil Aeronautics 
Administration. Included in the Board’s comment is a discussion of the fina: 
cial security of the air transportation industry as compared with other regu- 
lated industries. It is believed that this discussion may be helpful in the co: 
sideration of the financial stability of the airlines compared with other utility 
groups. A copy of the Board's staff memorandum dated November 25, 1953, 
accordingly enclosed and marked “Appendix FF.” Particular attention is called 
to the discussion beginning on page 5 under the heading “Financial Security 
Air Transportation as Compared With Other Regulated Industries.” 

8. During the course of the hearings information was requested as to the 
procedures taken by the Board in handling the application of American Air 
lines’ exemption for nonstop service from New York to Mexico City (transcript, 
S. 3426, p. 32). 

Answer.—See appendix GG. 

9. Although not specifically requested, the Board has prepared a list of new 
companies authorized to engage in air transportation pursuant to certificates 
of public convenience and necessity issued by the Board between January 1, 
1946, and June 1, 1954. As it is believed that this list might be helpful to the 
committee, a copy marked “Appendix HH” is enclosed, and it is requested that 
it be inserted in the record. 

10. In his letter of June 17, 1954, Senator Schoeppel asked that there be 
prepared separate maps showing the 1938 routes and the present routes of 
Capital, Colonial, Continental, Delta, National, Northeast, and Western. 

Answer.—The following maps are enclosed : 

Capital, appendix ITI 
Colonial, appendix JJ 
Continental, appendix KK 
Delta, appendix LL 
National, appendix MM 
Northeast, appendix NN 
Western, appendix 00 

11. List the names of the cities currently served by American, Eastern, 
National, Delta, TWA, and United (transcript, p. 875). 

Answer.—See appendix PP. 

Sincerely yours, 
CHAN GuRNEY, Chairman. 

Enclosures. 


ReEvisep AppeNpIx G.—Route mileage of each of today’s 13 trunklines as of 1938, 
compared to the route mileage of each of today’s 14 local service lines 


| 


| 

} | } 
Average ; 

= | eage 

mileage oner- Mileag operated anal 


| 
: | as of * | 
Trunkline carriers | ated during | Local-service carriers | May 1, May 


Mileage Mileage 


1938 1938 ! 
| 
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| December | “6 1954" | » 19541 
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Northeast 
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834 
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33, 157 35, 082 21, 985 | 32 
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t Mileage shown is total certificated route mileage and includes some duplication of route segments. 


(Appendix AA printed on p. 775) 
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APPENDIx CC 


Coats of local R¢ rvice air carry 2977 


for certificates of publie CONTENITONCE 


to Route 49, a perm 
nded since mid 
ubmitted 


tion of Challenger, Monar« 


yn of Empire and West C 

icate authorization was term ited ective Mar 

2osts listed for Frontier represent, principally, such « 
such costs rel +) 

te auth 


» authori 
APPENDIx DD 
(Supplement to appendix E) 


Identification of scheduled airlines serving the top-ranking 15 and 25 passenger 
producing cities, as based on the passenger traffic survey for the period Mar 


1-14, 1953 


1, New York 
A meri 
Capital 
Colonial. 
Eastern 
Mohawk 
National 
Northeast 
Northwest. 
TWA 

| United 


47965—54——_76 
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Identification of scheduled airlines serving the top-ranking 15 and 25 passen: 
producing cities, as based on the passenger traffic survey for the period M 
1-14, 19538—Continued 


American _- 
Braniff 
Capital 
Chicago & Southern Delta-Chicago & Southern 
Delta 
Eastern 
Lake Central 
North Central 
Northwest 
Ozark 
rwA 
United 
Delta__- Delta-Chicago & Southern 
Eastern _ 
National 
American __ 
Bonanza 
Southwest 
TWA 
United 
Western 

Washington Allegheny-- 
American - - 

| Capital 
| Colonial. 

Eastern (No changes.) 
National : 
Northwest. 
Te 
United 

San Francisco am American - -- 
Southwest - - ae , 
TWA , ‘ . a changes.) 


(No changes.) 


| United 
| Western 
. Detroit cuts . | American 
Capital ame 
Chieago & Southern. _- Delta-Chicago & Southern.! 
| Eastern 
| Northwest - . _.| North Central started serv 
Apr. 4, 1953. 
TWA 
United 
. Boston --- , | American 
| Eastern ; 
Northeast_. ie | Mohawk started service Aug 
1953. 


i aie ties 7 -----| 
United . 
Wiggins....... ; | Wiggins’ authorization was 
minated Aug. 1, 1953. 
| Allegheny started service June 
9, 1953. 


ONL i enimiadsoune American - -_-- J 


Capital 
Eastern . 
Northwest eS Lake Central started serv 
Apr. 15, 1953. 
TWA 
United. 
SOE vniciccdcackscsstbedwundeebeiade 
Braniff___--- 
SN seb tatntanth 
es Delta-Chicago & Southern.! 
Pioneer . nce eartcke 
Trans-Texas_ -___- 
. Pittsburgh... Allegheny 
Capital 
Eastern .__.- i 
Northwest Lake Central started service 
Apr. 15, 1953. 


DC isn cdicacciguecudiiedaatl Northwest -- 
United is 
West Coast. ---- Bea tga aie (No change.) 
Western . a nian te 
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tification of scheduled airlines serving the top-ranking 15 and 25 passenger- 
roducing cities, as based on the passenger traffic survey for the period Mar. 
1-14, 1953—Continued 


Phil idelphia-_- . 


Houston 


Kansas City- 


Minneapolis. 


Cincinnati 


New Orleans. 


Tampa. .-_- 


Buffalo 


Denver. 


Portland, Oreg_ 


Indianapolis. 


Canital 
Delta 
Eastern 
Southern 
American 
Braniff 
Chicago & Southern. 
Eastern 
Ozark 
TWA 
Allegheny. 
American 
Canital 
Eastern 


National 

TWA 

United. 
Braniff 
Chicago & Southern. 
Continental 
Eastern. 
Pioneer ~ 
Trans-Texas 
Braniff_. 
Chicago & Southern_ 
Continental. 
Ozark. 

TWA. iL 
Braniff_. 
Capital ‘ 
North Central 
Northwest _. 
Western_ 
Allegheny 
American _ 


| Delta 


Lake Central 
Piedmont 


| TWA 


Braniff__ 
Capital 


| Chicago & Southern. 


Delta 
Eastern 
National. 
Southern __. 
Eastern. 
National. 
Allegheny__- 
American--_. 


| Capital 


Mohawk... 
Braniff_.---- 
Continental. 
Frontier - 


| United 
| Western. 


Northwest_-_ 
United * 
West Coast. _- 
Western 

American - -- 

Chicago & Southern- 
Eastern - 

Lake Central. 
Ozark. 


| TWA. 


Delta-Chicago & § 


Delta-Chicago & 


Delta-Chicago & 


(No changes.) 


Not serving July 


Delta-Chicago & 


Delta-Chicago & 


(No changes 


(No changes. 


(No changes.) 


(No changes. 


Delta-C hicago & 


southern.! 


1954 


Southern.! 


Southern 


Southern.! 


GENERAL NotTE.—The list of certificated air carriers above identified as serving the cities shown: (1) In- 
cludes domestic trunkline and local service carriers that carried the passenger traffic for the survey period 


Mar. 1 


14, 1953, as shown in appendix E; (2) excludes United States-flag carriers in foreign air transportation 


United States-Alaska carriers, foreign-flag carriers, cargo-only carriers, helicopter carriers, the packaged-tour 
irrier, intrastate carriers not holding CAB certificates, and air-taxi operators 


Delta and Chicago & Southern merged on May 1, 1953. 


(Appendix EE printed on p. 771) 
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APPENDIX FF 


Civi, AERONAUTICS BOARD, 
Washington, D. C., November 25, 19 


COMMENTS ON CAA STAFF STUDY ON AIRWAYS USER CHARGES 


In commenting on the CAA user charge staff study, attention has been dire 
primarily to an evaluation of the impact of the additional expense burden u; 
the economic and competitive position of the air transport industry rather t 
to an evaluation of the methodology and factual accuracy of the data used in | 
report as a basis for the conclusions reached. 

It has been noted, however, that some inconsistencies may exist in the te 
cal procedures followed in allocating costs as between the various groups 
users. For example, no weighting for aircraft size or for varying levels of us 
in different periods and under different conditions has been used in allocati 
costs between civil and military users, although weightings were used in app 
tioning costs among different groups of civil users. While these matters mi; 
take on substantial importance in finally perfecting the plan, they do not app: 
to have been a major factor in arriving at the level of user charges proposed in t 
report. 

Impact of user charves On industry profits —The progress of any private ent« 
prise is dependent in large part upon its ability to operate with reasonable ass 
ance of a profit. Until recently, no large segment of the civil air transport indu 
try has been able to operate at a profit without the assistance of Government sul 
sidies. During the calender year 1952, however, 96 percent of all revenue ti 
miles carried in continental United States was performed by carriers which 
longer required or received Government financial assistance in the form of nh 
subsidies. By contrast, in 1948 only 4 years earlier, the entire industry, with t 
possible exception of a single carrier, required and received some assistanc 
from Federal subsidies. This sharp swing of the pendulum in so short a 
is a typical illustration of the susceptibility of this industry at its present st: 
of development to sudden and severe economic fluctuation. This condition 
due in part to the fact that civil air transportation is a low-profit margin ind 
try and in part to the fact that air transportation has not yet reached the stag: 
development at which the general economy is highly dependent upon air tran 
port speeds for a continuation of its normal functioning. 

In these circumstances, the assessment of a flat user charge of such magnitu 
as to materially reduce the profits of the industry could seriously undermine, : 
possibly reverse, the present favorable trends in the development of the indust: 
In measuring the impact of user charges upon the industry profits, it is necessa 
to visualize those profits over a sufficiently long period to give a reasonably 
curate basis for measuring the normal earning power of the industry rather th 
viewing the profits simply in terms of the Korean peak prosperity period 

Accordingly, a test has been made of the impact of the proposed user charg 
rates upon the profits of the industry for 4 different periods, namely, the « 
endar year 1952, a 3-year average for 1950-52, a 5-year average for 1948-52, ar 
a 7-year average for 1946-52. The amount of user charges for these periods | 
been computed on the basis of the proposed rates multiplied by the actual g 
consumption by the certificated domestic air carriers. In addition, a computatior 
has been made of the present gas tax expense and gross revenue of the industry 
for the same periods. These facts are set forth in detail in appendix I. 

The following tabulation reflects the proposed user charges for the domesti 
air transport industry based on actual gas consumed for the four periods 
analyzed as a percent of reported net profits before payment of interest, but 
after Federal income taxes: 


User charge as percent of reported profits 


| Domestic — Other 
y 
industry Big Four | trunks 


Percent 5 Percent 
25.1 26 
26. 5 2: 32 
36 30. : 44 
51 3 85. § 
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ill be noted from this tabulation that the proposed user charge represents 
nercent of the total domestic industry profit for the year 1952, 22.4 percent 
he profit for the Big Four domestic carriers, and 26.8 percent for other trunks 
percentage increases as the period covered is expanded, so that for the 
period from 1946 to 1952, the percentages are 51.7 percent for the industry 
14 percent for the Big Four, and 85.8 percent for other trunks. No percentages 
given for the local service carriers because that group, as a whole, had a 
oss for each of the periods given. The net impact on the industry and on 
dividual carriers would be substantially softened by the tax savings whicl 
ild result from the extra expenses incurred from the user charge if the lows 
ting profit would be a reasonable earnings result for the industry. In order, 
wever, to earn the same net profit as was reported for the periods in question, 
vould be necessary for the carriers to recoup from revenue the entire user 
irge 
fhe air transport industry may be classified as a high-turnover low-profit 
rgin industry. These two conditions, in conjunction with the fact that the 
ustry product is not yet of such importance to the economy as to be classed 
essity, and in view of the further fact that industry prices are the highest 
he transport field, leaves the air transport industry in a much more specula 
position financially than other transport or utility industries. <A significant 
nning of this profit margin will make the industry even more speculative and 
s capable of attracting the capital required in the jet reequipment program 
ch may soon become the most pressing need of the industry 
The impact of the propsed user charge upon the profit margin of the industry 
s summarized in the following tabulation which shows the percent of profit 
efore and after user charges, as computed for each of the four periods: 


Profit as percent of gross revenue 


come tax but before interest 


Serious consideration should be given to the effect the depleted profit margins 
fter application of the proposed user charges will have upon the ability of the 
industry to attract the capital which will be necessary to meet the changeover 
to jet equipment in the very imminent future. Unless these capital require- 

ents can be met on a private enterprise basis, substantial additional financial 
issistance to the industry will be required if the United States position of world 
leadership in air transportation is to be protected. 

Financial security of air transportation as compared with other regulated 
industries.—The financial security of a given industry turns largely upon the 
nature of its profit pattern on the one hand, and the stability in the demana 
for its product on the other hand. From both points of view, the financial 
security of air transportation is weak in comparison with other regulated 
industries. 

The profit pattern of an industry can best be viewed in terms of its profit 
argin (the percent of profit to gross revenues), the return on investinent (the 
percent of profit to total invested capital), and the number of times per year 
the invested capital is turned over (the ratio of gross revenue to invested 
apital). While the percent of profit to investment is probably the best measure 

f the magnitude of profit actually earned by a company in any given year or 
period, the profit margin is a more reliable indicator of the inherent risk from 
ecurrent economic fluctuations of the magnitude common to air transportation. 

lows that an industry which is subject to serious and sudden fluctuations 
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in earning power and which also has a thin profit margin will be classifi 
the financial market as a speculative industry rather than an indust: 
stabilized earning power. 

In order to place the air transport industry in proper perspective in rel: 
to surface transport and other regulated industries, there is summarized i1 
following tabulation the key elements of the profit pattern as described a 
for the six most important regulated industries, including air carriers: 


Regulated industry groups—Net profit percent of gross revenues and per 
of investment (before interest but after income tax) for selected perio 


1950-52 1948-52 


Per Percent 

18. 94 18. 92 

16. 13 16. 38 

10 10. 33 

passenger . } 6 6. 48 
6.4 4.73 

ropert 2. 5$ 3 3. 42 
i caatenaent e 


) RI 
36 


79 


mt turned over per year: 
mi utilities 
Natural gas 
Class I railways 
Motor carr 
Air carrier 
Motor 


iers, passenger 


n order of size of profit margin. 
2 Total industry data are used because of difficulty in separating investment between don 
international oper fe the periods. 


It will be noted from the tabulation above that air transportation is mor 
comparable to motor carriers than to other regulated industries in terms of : 
three elements of the profit pattern. It will also be noted that there is s 
stantial consistency in the general shape of the profit pattern among thes 
different industry groups. For example, the different industry groups are ar 
ranged in the order of the size of their profit margin as given in the top section 
of the tabulation. But it will be noted that in the bottom section of the tabu 
lation, this order corresponds closely to the descending order of the size of t 
capital turnover ratios. In fact, except for the minor deviation in the case 
railroads, the air transport industry constitutes the only significant except 
to this order of arrangement. 

As a general pattern, there is a clear tendency for the profit margin to increas 
as capital turnover decreases and for the return on investment to increas 
directly with the increase in capital turnover. It follows that a sound evalu 
tion of the earning power of an industry requires that it be compared with oth 
industries of similar profit pattern. Hence, to consider that the earnings of 
the air transport industry in recent years have been especially high or excessive 
because they exceed substantially the rate of return on investment earned b) 
electric and natural gas utilities and railroads, may well lead to erroneous con 
clusions in view of the fact that the profit pattern of air transportation diffe: 
sharply from that of these three industries. On the other hand, it is clear from 
the above tabulation that the air transport industry has at no time earned 2 
rate of return on its investment comparable to that earned by the two motor 
earrier industries, both of which are subject to Government regulation. This 
is true, notwithstanding the fact that the air transport industry is closely com- 
parable in terms of profit pattern with these two surface transport industries 

It is important, in this connection, to keep in mind that air transportation is 
in its early stages of development relative to that of the other five industries 
in the group. Normally, a new industry in a period of rapid growth will shov 
higher profit rates than a more matured industry whose growth and develop 
ment has either slowed down or leveled off completely. As a result, the d 
pressed condition of the railroads can be explained by reason of their declinifzg 
traffic volume in comparison with the earlier years of the periods analyzed 





pssive 
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But notwithstanding the unparalleled growth of the air transport industry 
, recent years and the fact that the motor carrier industries earlier earned 
igher profits than during the periods analyzed, it is significant to note that foi 
» one of the periods covered has the earnings on investment of the air-trans 
ndustry equaled that of either of the motor-carrier industries. Over the 
-year period, the average earnings of the air-transport industry are only about 
one-third that of the motor-carrier industries and, except for the railroad in- 
dustry, are the lowest for any of the 6 industry groups. With such a weak 
showing during the period of its peak growth, it must be concluded that the 
air-transport industry is already materially handicapped in competing with 
regulated industries for Capital even if no user charges at all are imposed 

The fact that the air-transport industry is in the highest price position of all 

ansport industries further undermines its financial security. While the price 
differential in charges to the public for services rendered between air transporta- 
tion and surface transportation has narrowed in recent years, it is still true that 
air-transport rates are significantly higher than for any of the three surface- 

nsport industries. Moreover, air transportation has less of the characteristics 

a necessity than surface transportation upon which to depend for protection of 
its earnings position in periods of curtailed purchasing power. In these cir- 
cumstances, it is reasonable to conclude that air transportation will experience 

s greatest competitive advantage during periods of peak prosperity and will fall 
to its weakest competitive position during periods of adverse business conditions 
when mass purchasing power is at a low ebb. 

This is simply another way of saying that during periods of peak prosperity, 
time is more valuable than money, whereas during periods of adverse business 
conditions, money is more valuable than time. The economic characteristics of 
air transportation are, therefore, such as to maximize the range in fluctuation 
as between peak and valley periods, whereas the economic characteristics of sur- 
face transportation are such as to minimize this range in the amplitude of eco- 
nomic fluctuations. It becomes of utmost importance, therefore, to view the 
earning power of air transportation and, therefore, its capability to absorb, with 
out undermining its financial security, substantial additional burdens of cost in 
the form of user charges, in terms of its long-range rather than its short-range 
profit position. 

Viewed in this perspective, it seems clear that user charges in amounts equal 
to 25 percent or more of the total profits of the four largest and most profitable 
domestic carriers will impose a financial burden so great as to severely handicap 
the industry in attracting the large additional capital required for the major jet 
reequipment program now imminent. It follows that the level of user charges 
imposed at this stage in the development of the air-transport industry may well 
be viewed as a matter of great importance to the national interest over the next 
few years. 

Impact of user charge on subsidy burden.—Only the 10 domestic service-rate 
carriers at the present time would be able to absorb the user charge without 
corresponding increased subsidy burden to the Government. The remaining 
23 carriers would be assessed user charges under the proposed program which 
would have amounted to $1,155,601 based on gasoline consumption for the 
calendar year 1952. Unless some program were worked out by which these 
subsidy carriers could be exempted from payment of the user-charge assess- 
ment, this entire sum of money would be collected by the CAA in the form of 
user charges and a similar amount paid out by the Civil Aeronautics Board in 
terms of subsidy. As a result, the Government as a whole would receive no 
net benefit from the user charges imposed upon these carriers but would, in 
fact, incur the net expense of administering the user-charge program as appli- 
cable to these carriers. With a leveling off of general business conditions, 
there would most probably be an increase in the number of carriers which 
would require subsidy support and a consequent increase in the proportion of 
the total-user charge revenue which would have to be returned in the form of 
subsidy payments. 

Need for low initial charge—In view of the relatively insecure economic 
position of the air-transport industry at its present stage of development, it 
would seem important to approach the problem of user charges in the air- 
transport industry with a view of imposing an initial charge at such level as 
cannot reasonably handicap seriously the further and continued development 
of the industry. Even if the other advantages to the economy of a growing 
air-transport industry are disregarded, the sounder long-range business policy 
from the point of view of maximizing recovery by the Government of the cust 


il 
D 
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for servicing the airways may well be to start with a low-initial charge a; 
depend upon industry growth for increasing the Government receipts for \ 
charges. The effect of the growth trend on user-charge revenues in relation { 
Government costs for airways is set forth in the following tabulation: 


alll 104 1 
’ nad¢ 340 equals 1UU 
st of oper I X, 194 jual 
ition of air- 
ways + 
. soline used’ Airways cost 


It will be noted from this tabulation that the consumption of gasoline 
domestic civil-air carriers has increased 34% percent faster since 1946 than | 
the cost of maintaining the airways. If this trend continues, as in all proba! 
ity it will over the long run, a low-initial charge on the industry will g: 
with industry volume to produce revenue which will cover a continu 
increasing proportion of the airways cost to the Government. 

Present Federal gas tax is user charge in principle.—It has generally be 
understood that the Federal gasoline tax has been levied in large part to pro 
funds with which to support the Federal cost for construction of United States 
highways. While it is true the tax is levied on gasoline directly, rather thar 
particular purposes, it is nevertheless true that most State programs use gas 
taxes for roadbuilding purposes and that the United States Government par 
pates in the same roadbuilding programs to an extent approximately equal to t 
Federal gas tax revenue. Since air carriers make no use of the highways, t 
2-cent tax becomes a general tax on them or else a user charge for other fa 
ties provided by the Government. In principle, there is no basic difference 
teween the provision of airways for use of air carriers than in the provisior 
highways for the use of motor carriers. It would seem logical, therefore, to 
sider the Federal gas tax as an initial user charge which the industry is alr« 
paying. 

Not only does it seem sound in principle to consider the present 2-cent Fede 
gas tax as a user charge against air carriers, but the legislative provision 
the exemption of railroads from paying the 2-cent-per-gallon tax on diesel f 
assessed against motor carriers would seem to be a precedent in support of this 
principle. It would seem that the only compelling difference between locor 
tives which use diesel oil and motortrucks which use diesel oil is the fact t! 
the motortrucks do make use of the highways while the locomotives do not. 1 
same difference in relationship exists as between air carriers and motor carri 
and the same logic would seem to justify either the exemption of air carriers fro! 
the gas tax or the application of the tax as a user charge against other facilities 
provided by the Government for air carrier use. 

It is apparent that the present Federal gas tax paid by air carriers of 2 « 

a gallon is almost as great as the 2% cent user charge now proposed by CAA 
equally apparent that, while the exemption of the railroads from the payment 
of the 2-cent tax per gallon on diesel oil can be justified in relation to 1 
carriers who pay the tax by reason of the contribution of the Government to ft 
support of Federal highways used by motor carrietrs, it is not so clear that t 
payment of such tax by the air carriers can be justified in view of the exempt 
of rail carriers once the air carriers pay a user charge for facilities provided f 
their use. It may therefore be concluded that the 2-cent gas tax on air cart 

in addition to a user charge for the facilities provided by the Government places 
the air carriers at a competitive disadvantage in relation to the rail carriers 
This is all the more important in view of the extra fuel burden imposed upo! 
air transportation to accomplish lifts of the total transport load on each flight | 
a level which would be at least equivalent to the crossing by surface transp f 
our highest mountain ranges. The fact that the railroads use diesel oil inst 
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gas does not change the basic fact that the air carriers pay the 2-cent 1 
fuel consumed and the railroads do not, whereas neither use the highy 


which constitutes the only sound basis for exemption of the railroads from th¢ 
tax. 


charge and gasoline taz in relation to gross revenue and 


selec le d pe riods 


In 


3-year ave! 
5-year ave 
7-year ave 


After income tax but befors 
e return on investment is 
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APPENDIX GG 


BoAkD PROCEDURES IN CONNECTION WITH THE HANDLING OF AMERICAN AIRLIN 
IcXEMPTION APPLICATION, NEW YORK—MEXICO CITY 


On January 19, 1954, representatives of American discussed with the De- 
partment of State and later the same day with the Chairman of the Bi 
(Chan Gurney) the problem which they believed was presented by an annow 
ment by Air France that it expected to commence operations carrying t: 
from New York to Mexico City on a nonstop basis on January 26, 1954. Ih 
mation then available indicated Air France had very recently obtained or 
about to obtain a permit from Mexico authorizing the carriage of such tr: 
and it was later confirmed that Mexico had issued such a permit under date of 
January 7, 1954. American indicated its interest in obtaining immediate 
thorization by exemption to conduct a nonstop service between those two points 
in addition to its existing service on which a stop was required at Dallas, Te 
The Chairman advised the representatives of American that if they desired 
obtain an exemption, a formal written application should be submitted to the 
Board and indicated that upon the filing of such an application he would ar- 
range for immediate consideration of it by the Board. 

On January 20, 1954, at approximately 9:45 a. m., American filed with 
Board an application requesting that the Board immediately grant it an exemp- 
tion pursuant to section 416(b) of the Civil Aeronautics Act authorizing it, pend- 
ing action on American’s application in Docket No. 2909 for amendment of its 
certificates, to operate New York—Mexico City nonstop service in direct « 
petition with similar service of Air France scheduled to commence January 26, 
1954. 

American further requested that its application be withheld from public dis- 
closure pursuant to section 1104 of the act, alleging that the public disclosure 
of certain material contained therein would be inimical to the national interest. 
The Chairman thereupon arranged for a meeting of the Board at 3 p. m. on 
January 20, 1954, to consider American’s application and to hear the views of 
the Department of State. At such meeting the Department of State was repre- 
sented by Mr. Paul Barringer, Director of its Office of Transport and Communi- 
cations. 
nent inauguration of Air France’s nonstop service between New York and Mexico 
City and American Airlines’ exemption application. The Department of State 
stated that in its opinion in the circumstances the national interest would be 
best served by action by the United States as rapidly as possible to permit a 
United States air carrier or carriers to operate nonstop between New York City 
and Mexico City, and permit such carrier or carriers to conduct direct negotiations 
with the appropriate officials of the Government of Mexico in order to obtain 
the necessary permission from that Government. The Department further recom- 
mended that since American was the only applicant for such service and was 
the only United States air carrier actually operating a route between New York 
and Mexico City, American’s exemption application be immediately granted 
pursuant to whatever procedures were available to the Board for this purpos¢ 
Mr. Barringer further advised the Board that it was the Department’s opinion 
that it would not at this time be harmful to the foreign relations of the United 
States for the Board to set down for hearing American’s application in docket 
No. 2909, which included the issue of certificate authorization for nonstop service 
between New York City and Mexico City. 

Afer the departure of the Department of State’s representative, the Board con- 
tinued its consideration of this matter and determined that although it appeared 
that disclosure of certain information therein would be contrary to the national 
interest, the Board should not grant the request of American to hold its entire 
application in a confidential status. The Board thereupon decided to return all 
copies of its application to American and to advise it that it would be permitted 
to refile its application as a public document, deleting therefrom three desig- 
nated paragraphs requiring confidential treatment which could be refiled on a 
confidential basis if so desired. This decision was then carried out. 

On January 21, 1954, at approximately 8:50 a. m., American, after deleting 
the material warranting confidential treatment, refiled as a public document its 
application (docket No. 6505) requesting the grant of an exemption pursuant to 
section 416 (b) for nonstop service between New York and Mexico City pending 
hearing on the application for amendment of its certificate. Due to the neces- 
sity for the Chairman of the Board to appear before the House Appropriations 
Committee at 10 a. m., a meeting of the Board was convened at 9 a. m., January 
21, and after further consideration of the application as publicly refiled by Amer- 
ican, the Board by a vote of 3-2 approved the application and instructed the 
staff to prepare the necessary opinion and order to carry out the Board’s decision. 
At approximately 4:55 p. m. that day the Board convened for the purpose of con- 
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ing the draft opinion and order prepared pursuant to its instructions, and 
h meeting the opinion and order was adopted by a vote of 3-2. The opinion 
i order, together with the dissenting opinions of the two dissenting membe 
s thereupon issued. 
(his order granted American a temporary exemption to the extent necessary 
permit it to conduct nonstop operations between New York and Mexico City 
ding hearing and decision upon its application in docket No. 2909 for amend 
f its certificates to authorize such operations. In taking this action the 
jority of the Board concluded that the preservation of the interests of the 
ited States in the movement of traffic between New York City and Mexico 
required the immediate authorization of a United States carrier to par 
ipate therein on an equal competitive footing with the service being com- 
nced by Air France under its outstanding foreign air carrier permit. The 
ard also, upon the advice of the Department of State, deemed that the pros- 
ts of obtaining the necessary permission from the Mexican Government for 
onstop operations by a United States carrier would be substantially improved 
negotiations therefor could be commenced immediately and prior to the time 
hen Air France actually inaugurated its services. 

Consistently with the foregoing, on January 21, 1954, the Department of State, 

th the Board’s concurrence, authorized American to undertake direct nego- 
jations with the Government of Mexico to obtain permission to conduct non- 
stop operations between New York and Mexico City pursuant to the exemption 
order granted that day by the Board. 

On January 25, 1954, Eastern and Pan American filed petitions for judicial 
review of the Board’s exemption order in the Court of Appeals for the District 
of Columbia Circuit and sought a stay of the Board’s order pending decision on 
such appeal. On February 13, 1954, the court ordered a stay of the Board’s 
exemption order pending review by the court on the merits of the Board’s ex- 
emption order. 

Subsequently, by letter dated March 25, 1954, American notified the Board 
that despite its best efforts it appeared impossible for it to obtain nonstop 
authority from the Mexican Government on any basis on which American was 
authorized to negotiate, and that it had therefore terminated its negotiontions. 
[Thereafter, the Board by order dated March 31, 1954, revoked its exemption 
rder and upon consent of all the parties, the court dismissed the petitions of 
Pastern and Pan American for judicial review. 

Meanwhile, the Board directed that American’s application (docket No. 2909) 
be set down for hearing insofar as it involved the possible grant to American 
of authority to operate nonstop between New York and Mexico City. Following 
this action, both Pan American and Eastern filed applications seeking, among 
ther things, authority to operate nonstop between New York and Mexico City 

dockets Nos. 6603 and 6605). These applications have, to the extent that they 
involve New York-Mexico City operations, been consolidated with and will be 
heard in the same proceeding as American’s application for such authority. 
Whether any of these applications will be granted and, if so, which, remains 
to be adjudicated after hearing in the proceeding now pending. 

In the meantime, developments regarding traffic between New York and 
Mexico City have taken a significant turn since the inauguration of Air France’s 
nonstop service, and are of interest in light of the fact that the Board’s action 
granting the exemption order was predicated upon the belief that the national 
interest required that a United States carrier be maintained in an equal com- 
petitive position with Air France. At the outset Air France operated first- 
lass flights from New York to Mexico City on Monday and Wednesday and 
coach flights on Sunday. Thereafter, it increased its flights from time to time 
intil, starting March 26, it operated daily flights, first-class flights on Monday, 
Wednesday, and Saturday, and coach on Sunday, Tuesday, Thursday, and Fri- 
day. Turning to the traffic figures they disclose that for the months indicated 
the traffic enplaned at New York for Mexico City was as follows: 


nt ¢ 


Month — Air France 


December. ..- 
January... 
February. 
March... 
April... 
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EXHIBIT 1 TO APPENDIX GG 
IN THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
Eastern Air Lines, Inc., Petitioner, v. Civil Aeronautics Board, Respond: 
No. 12068 
AFFIDAVIT 


WASHINGTON, 
District of Columbia, ss: 

J. Paul Barringer, being duly sworn, deposes and Says: 

1. That he occupies the position of Director of the Office of Transport and ¢ 
munications of the Department of State, an executive department of the G 
ernment of the United States. 

2. That he is directly responsible to the Assistant Secretary of State for | 
nomic Affairs, who in turn is directly responsible to the Secretary of Stat 
basic foreign economic policy recommendations including recommendations 
the formulation and execution of the foreign policy aspects of the internati 
civil aviation policy of the United States. 

3. That he knew, through information made available to him in his offi 
capacity, that, consistently with an agreement between the United States 
France relating to air services, there had been issued the carrier Air Fran 
foreign air carrier permit under section 402 of the Civil Aeronautics Act, w 
authorized the French carrier to provide nonstop between New York City 
Mexico City on a route between Paris, France, and Mexico City and to « 
local New York-Mexico City traffic in such operation; that enjoyment of 
rights granted Air France by the United States was dependent upon per! 
sion being granted by the Government of Mexico; that on or about January 
1954, a permit granted by the Government of Mexico to Air France authori 
that carrier to carry New York-Mexico City traffic in its nonstop operation be¢ 
effective; that Air France proposed to begin such service on January 26, 1954 

1. That, in his official capacity, he had become aware of proposed oper: 
plans which would introduce a principle that could affect adversely the syste 
bilateral aviation arrangements between the United States and foreign nat 
and hence be detrimental to United States commercial aviation gener 

5. That, as a representative of the Department of State, he met with the ¢ 
Aeronautics Board on January 20, 1954 and advised the Board fully of the af 
mentioned facts, circumstances, and foreign relations aspect of the situat 
and of the opinion of the Department of State that the national interest we 
be best served ly appropriate action by the Government of the United States 
rapidly as possible to permit a United States air carrier or carriers to oper 
between New York City and Mexico City without intermediate stop and to | 
mit such earrier or carriers to conduct direct negotiations with the approp 
officials of the Government of Mexico in order to obtain the necessary permiss 
of that Government 

6. That it is the established policy of the Department of State not to m: 

a choice where there are competing United Sttaes interests; in this situati 
since the application of American Airlines was the only one before the Boa 
and since the applicant was the only United States certificated carrier actua 
operating on a route between New York City and Mexico City, he recommend 
that the application be immediately granted, pursuant to whatever powers an 
procedures were available to the Board to accomplish this objective, concerning 
which powers and procedures however, he had no detailed knowledge and mad 
no recommendation 

7. That, in his opinion, this recommendation, in these circumstances, in |! 
way departed from the above-mentioned established policy of the Departmen! 
of State and was in the best interest of United States aviation generally. 

8. That, in the course of the meeting. he further advised the Board that 
was the opinion of the Department of State that it would not now be harmfu 
to the foreign relations of the United States for the Board to set for hearing 
an application for certificate amendment (Docket 2909) which petitioned 1] 
Board to authorize nonstop service between New York City and Mexico 
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eu of certification which now authorizes such a service 
top. 
J. PAUL BARRINGER, 
Director, Office of Transport and Communications, 
De partment of Stat 


ribed and sworn to before me this 3d day of February 1954. 


Votary Public, Dist 


EXHIBIT 2 TO APPENDIX GG 
UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIR 


astern 1ir Lines Inc., Petitioner Vv. Civil {eronautic Boar g Re spond nt 
No. 12068 
AFFIDAVIT 


SHINGTON, 
District of Columbia, ss: 


Chan Gurney, being duly sworn, deposes and says 
That he is Chairman of the Civil Aeronautics Board, the y 
nder the Civil Aeronautics Act with the responsibility of the economi 
of civil air transportation, including the grant of exemptions fron 

‘ement of title LV of the act pursuant to section 416 (b) thereof ; 

That on January 19, 1954, his office received a telephone call fri 

Paul Barringer, Director, Office of Transport and Communication Pol 
Department of State, asking for an appointment to see the C 

nxximately 4 p. m. that day and such a conference with Mr. 

noon of January 19, 1954, was then arranged. 
That thereafter representatives of American Airlines re¢ 

ity to see him as Chairman of the Board upon an urgent matt 
ents were made to see such re presentatives at approximately 
19, 1954. 

1. That at such conference the representatives of American Airlines advised 
m of the problem which was presented as a consequence of the anticipated 
iguration by Air France of nonstop service between New York City and Mexico 

and their intention to seek an exemption; that thereafter he advised the rep 
esentatives of American Airlines that, if they desired to obtain an exemption, 
formal application should be presented to the Board and indicated that upon 
he filing of such an application he would arrange for immediate consideration of 
t by the Board; that he further pointed out if it were deemed necessary becaus« 

f the nature of information to be included therein, the carrier could request that 
n application be accorded confidential treatment in accordance with the Board’s 
lies, 

5. That at approximately 4:30 p. m., on January 19, 1954, Mr. Barringer came 
to his office and discussed the problem presented by the imminent inauguration of 
\ir France’s New York-Mexico City nonstop service, and of the possible granting 

' authority to American Airlines to operate nonstop between New York City 
ind Mexico City ; 

6. That on January 20, 1954, at approximately 9:45 a. m., American Airlines 
filed with the Board an application requesting the grant of an exemption pursu- 
int to section 416 (b) of the Civil Aeronautics Act authorizing the carrier to 
operate a New York City-Mexico City nonstop service in competition with similar 
service of Air France scheduled to commerce January 26, 1954; that American 
equested that such application be withheld from public disclosure pursuant to 
section 1104 of the Civil Aeronautics Act because of certain material contained 
therein, the disclosure of which the carrier alleged would be inimical to the 
national interest ; 

7. That during the course of the Board’s regular meeting which had been con- 

ened at 10 a. m., on January 20, 1954, he called the attention of the Board mem- 
bers to the existence of American’s application, and stated that in view of all the 

‘cumstances arrangements had been made, subject to the approval of the Board, 
for a meeting with a representative of the Department of State at 3 p. m., to 
liscuss the matter. 

s. That at 3 p. m., the Board met with a representative of the Department of 
State and discussed at length the problem presented by the imminent inaugura- 
tion of nonstop service between New York and Mexico City by Air France carry- 

ng local traffic between those points, and the application of American Airlines 
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for an exemption; that Mr. Barringer was present as the representative of 
Department of State and informed the Board of the views and recommendat 
of the Department of State. 

9. That subsequent to the departure of Mr. Barringer, the Board consid 
the matter further and determined that it could not grant the request of Amer 
Airlines to hold the entire application in a confidential status, but that disclo 
of the information contained in three designated paragraphs thereof woul 
contrary to the national interest ; that it thereupon determined to advise Amer 
Airlines that it would be permitted to refile its application as a public docun 
deleting therefrom the designated paragraphs requiring confidential treatn 
and, further, that American Airlines, if it so desired, could be permitted to 
the paragraphs containing the confidential material as a separate document; t 
the Board instructed a member of its staff to so advise counsel for Amer 
Airlines, and that he was later informed that this information had been 
municated to counsel for American Airlines. 

10. That American Airlines did withdraw its original application and 
January 21, 1954, at approximately 8:50 a. m., filed in Docket No. 6505 a pr 
application requesting the grant of an exemption for nonstop service betweer i 
New York City and Mexico City; that American Airlines did not refile the par ¢ 
graphs which contained material the disclosure of which was deemed inin 1 
to the national interest and made no request for confidential treatment of a: ; ‘ 
portion of the application as refiled. J 

11 That a meeting of the Board, attended by all the members was conven ! 
at 9 a. m., January 21, 1954, and thereafter, after further consideration and 
cussion of the application, the Board by a vote of 3 to 2 approved the applicat 
and instructed the staff to prepare the necessary opinion and order to carry 
the Board’s determination. 

12. That at approximately 4:55 p. m., January 21, 1954, the Board was « 
vened for the purpose of considering the draft opinion and order which had beet 
prepared by the staff, and at such meeting the opinion and order was adopted by 
a vote of 3 to 2; that the order was thereupon issued, together with the dissent I 
ing opinions of the two dissenting members. 1 

CHAN GURNEY, A 
Chairman Civil Aeronautics Board N 


Subscribed and sworn to before me this 10th day of February 1954. 


[SEAL ] GERALD F.. KRASSA, 
Notary Public, District of Columbia 
My commission expires January 31, 1958. 


APPENDIX HH ; if 


NEw CoMPANIES AUTHORIZED To ENGAGE IN AIR TRANSPORTATION PURSUAN 
CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY ISSUED BY THE (CC! 
AERONAUTICS BOARD BETWEEN JAN. 1, 1946 AND JUNE 1, 1954 

Local service carriers M 
Date of Board 0} 

Ray Wilson, Inc__ Mar. 28, 194 si 

Summit. Airways, Ine Do. , 

Thomas E. Gordon, doing business as Orlando Airlines__--._---- Do. N 

Southwest Airways Co May 22, 14 

West Coast Airlines, Ine Do. 

Empire Airlines, Ine Do. 

E. W. Wiggins Airways, Inc June 13, 1/4 a 

Central Airlines, Ine Nov. 14, 1/4! 

Aviation Enterprises, Inc Do. 

Wisconsin Central Airlines, Ine Dec. 19, 1946 

Iowa Airplane Co., Inc Do. 

Parks Air Transport, Inc Do. 


Southern Airways, Inc 

Piedmont Aviation, Inc 

Roscoe Turner Aeronautical Corp 
Arizona Airways, Ine 

Robinson Aviation, Ine 

Bonanza Air Lines, Ine 

Ozark Airlines, Inc 


Apr. 4, 1947 
Do. 
Sept. 3, 194: 
Feb. 13, 1945 g fe 
Feb. 19, 1945 - Of 
June 1, 1!)49 ca 
July 28, 195 e 


(Appendix II-OO—maps inserted following p. 1201; appendix PP printed 0! 


p. 759) 
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Notes on local service authorizations 


eSS 


The temporary certificates of Thomas E. Gordon, doing busin a 
do Airlines (later Florida Airways, Inc.), E. W. Wiggins Airways, In 
\irplane Co., Inc. (later Mid-West Airlines, Inc.), Parks Air Transport 
<pired and were not renewed. 

Ray Wilson, Inc., (later known as Monarch Air Lines, Inc.), Summit Ai! 
Inc. (later known as Challenger Airlines Co.), and Arizona Airways were 
ned into a single company, now operating as Frontier Airlines, Ine. 

West Coast Airlines, Inc. and Empire Airlines, Inc., were combined into 

“le company now operating as West Coast Airlines, Inc. 

{) Aviation Enterprises, Inc., is now operating under the name of Trans 
Texas Airways, Inc., Wisconsin Central Airlines under the name of Nerth 
Central Airlines, Inc., Roscoe Turner Aeronautical Corp. under the name of 
Lake Central Airlines, Inc., and Robinson Aviation, Inc., under the name of 
Mohawk Airlines Corp. 


a 


Cargo only carriers 


Flying Tiger Line, Inc. (domestic) July 29, 1949 
Slick Airways, Inc. (domestic) Do. 
United States Airlines, Inc. by Do. 
Airnews, Ine. (domestic) Do. 
Riddle Aviation Co. (overseas) Jan. 23, 1951 
Aerovias Sudamericana, Inc. (foreign) June 11, 1952 


Notes on all cargo carriers 


The merger of Slick and Flying Tiger has been approved by the Board. 
(2) The certificate of Airnews is no longer in effect. 


Helicopter carriers 
Los Angeles Airways, Inc 


Yellow Cab Co. of Cleveland, Ine 
Helicopter Air Service, Inc 


New York Airways, Inc 


May 20, 1947 
Sept. 3, 1947 
Nov. 24, 1948 
Mar. 13, 1952 
Notes.—The certificate of Yellow Cab Co. has expired. 


Miscellaneous certificate anthorizations 


4ir Commuting, Inc 

Island Air Ferries, Inc 
Trans-Pacific Airlines, Ltd 
Resort Airlines, Inc 
Purdue Aeronautics Corp 
Midet Aviation Corp 
Mackay Air Transport, Inc 
South Pacific Air Lines, 
Samoan Airlines, Ltd 
Chesapeake Airways, Inc._ 


May 7, 1947 

Feb. 19, 1948 
Nov. 29, 1948 
June 1, 1949 
July 28, 1949 
Sept. 4, 1951 

Apr. 24, 1952 
Aug. 15, 1953 
Mar. 11, 1954 
June 28, 1948 


Notes.—The certificates of Air Commuting, Island Air Ferries, Purdue Aero- 
nauties, and Chesapeake Airways, expired and were not renewed. 


The CuHatrman. And that completes your answers to the questions 
Senator Schoeppel submitted ? 

Mr. Gurney. As best we can. 

The Cuatrman. And there is nothing further you wish to put in the 
record ? 

Mr. Gurney. Not that I know of. 

lhe CHarrMAN. Just so that the record might show, you well know 
that we will not be able to get a bill out this year. We might get the 
report some time, but that is even going to be difficult because the rec- 
ord is long, but we wanted the foundation laid for next year, and we 
can make the hearings, likely, very brief when we do come back here 
in January. That is my plan, if it meets with the concurrence of the 
members of the committee. 
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Senator Scnorrre.. It certainly does with mine, Mr. Chairman. 

Mr. Gurney. Mr. Chairman, may I ask, do you want the letter | 
we gave to you yesterday on local service carriers made a part of 
record ? 

The CuarrMan. Yes, yes. 

Mr. Gurney. I could furnish that to the—— 

‘The CuarrMan. That is in the other matter ? 

Mr. Gurney. That is in the other matter, but we touched on p!] 
of the question during the testimony here. 

The Cratrman. I know you have, and we decided to take that t 
mony out of this case and put it in the other record, yes. 

Mr. Gurney. Then I can offer a copy for your record if you w 
like to have it. 

The Crairman. Yes, and that will be in both cases; it is perti 
to both cases, this and the other bill pending. 

Mr. Gurney. That is right. 

The Cuatrman. All right. That letter will be made a part of 
record, then. 

(Letters dated July 21, 1954, and June 25, 1954, addressed to H 
John W. Bricker, chairman, from Chan Gurney, Chairman, ¢ 
Aeronautics Board, are as follows :) 


CiviIL AERONAUTICS BoArp, 
Washington 25, July 21.1 
Hon. JouHNn W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D.C. 

DEAR SENATOR BrRICKER: This is in response to your request for a repor 

3759, a bill to provide permanent certificates for local service air carriers 

The Board is opposed to the enactment of this measure. In the presentat 
our testimony before your committee during its hearings on S. 2647, w 
pressed our inability to support this principle in connection with the “I” an 
amendments to that bill. More recently, we presented our views in full 
House Committee on Interstate and Foreign Commerce in connection wi 
hearings on H, R. 8898, a bill basically similar to 8. 3759. Because of the urge 
of the matter and because of our desire to present our views to your com 
for use in its consideration of S. 3759, we are enclosing copies of the state: 
presented by the Chairman of the Board to the House committee, together wil 
letter dated June 25, 1954, to the Honorable Charles A. Wolverton, setting f 
certain supplementary considerations. These two documents set fort! 
Board's views on the merits of these measures. 

However, the Board desires to summarize the reasons for its inability to 
port this bill and to stress the following points to your committee, which we 
lieve are not adequately discussed in the House report on H. R. 8898. These px 
are as follows: 

First, it would remove the incentive which the carriers now have to inert 
their revenues and hold down their costs. At present the carriers and the B 
are working hard together in an effort to reduce subsidy. If the carriers ma 
better showing the Board rewards them by giving them longer-term certificat 
The longest term yet given is for 7 years, one to Piedmont Airlines, and on 
Mohawk Airlines. In the Board’s opinion it is the presence of this incen 
which has been in large part responsible for the improvement and growth of t! 
local service operators. 

Second, it would make much more difficult the improvement of the route sy: 
tems of the several carriers. The Board now has unquestioned power to ! 
such route adjustments in certificate renewal cases as it finds necessary in the 
public interest. With permanent certificates the Board’s power is much m 
limited, and its boundaries are not clearly defined. Thus, route adjustments 
permanent certificates confront the Board and the carriers with legal court p! 
ceedings not now required. The Board and the carriers working together for 
the constant improvement of their route systems have and are making substi 
tial progress. 
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Route Number *4#-/ as of August 22, 1938, 
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Third, the passage of this measure would saddle the Government 
annual subsidy bill of over $20 million for the indefinite future | 
amount of mail payments now being made to the local service carriers is ; pproxi 
mately $25 million. Most of this is subsidy. 

Fourth, of every dollar of income to the local service carriers, 50 cents of it 
comes out of the Treasury of the United States. The Government pays 82 cents 
of every dollar it receives in the case of one local service carrier. To anothe 
pays 73 cents, another 64 cents and so forth. The average of the 14 is 50 « 


is 5 nt 
Finally, the Board believes that one of the basic purposes of this legislation 
to express congressional endorsement of the local service concept in its present 
general outlines. Could not this support be expressed as effectively by co 
sional resolution as by legislation which would have the effects as D te d above? 
The Board has been advised by the Bureau of the Budget that there is no ob 
jection to the submission of this report and that the Bureau of the Budget con 
curs in the position herein expressed. 
Sincerely yours, 
CHAN GURNEY. Chairn 
CIVIL AERONAUTICS BOARD 
Washington 25, June 25, 1954. 


Hon. CHARLES A. WOLVERTON, 
Chairman, Committee on Interstate and Fors ign Co 
House of Representatives, Washington, D.C. 


pe? 


DEAR Mr. WoLvVERTON: On June 23, 1954, in the 


I course of the hearings on 
Hf. R. 8898, a bill to amend section 401 (e) (2) of the Civil Aeronanties Act 


ided, Congressman Hinshaw requested the Board to furnish. for the cor 
sideration of the committee, an amendment or amendments to the bill which 
1 overcome the Board’s objections, in whole or in part, to the legislation 
As we understand it, such amendatory language must be consistent with the 
hasie objectives of the legislation. 
Consistent with this request, the Board has examined the bill and has di 
cussed several alternative amendments which might tend to reduce the maior 
blems that permanent certification of the local service carriers may present. 
On the basis of this examination, the Board has been unable to find any amen: 
language which would eliminate all the Board’s objections and at the same 


e be consistent with the policy of permanent certification for these carriers 

lhe Board does believe, however, that the bill would be considerably improved 
from the point of view of the Board’s responsibilities under the act, if the 

nendment quoted below were made to the bill. The point was made in pre- 
the Board’s testimony before the committee that all 14 of the loeal \ 

arriers are on subsidy mail rates and that there is no present prospect for 

a change in this situation. Permanent certification of these carriers means in 

t, therefore, a permanent entitlement to subsidy under the provisions of 
section 406 (b) of the Civil Aeronautics Act so long as that section remain 

s now written. Such a result appears to be inevitable. The Board does not 
believe and cannot recommend to the Congress that all, or indeed any substan 
tial part, of the routes now being served by these carriers have been sufficiently 
proved to commit the Government at this time to pay subsidy for their operation 
on a permanent basis. 

In order to meet this primary objection of the Board, it is recommended that 
if favorable action on the bis considered by the committee, the Board be em 
powered, after notice and hearing, to eliminate, limit or restrict subsidy in 
whole or in part in respect oi any service, route, or route segment which the 
Board does not find is sufficiently required in the interest of the national defense, 
the commerce of the United States, or the postal service, to justify the amount 
f subsidy that would otherwise be required under section 406 (b) of the act. 
To this end the Board proposes an amendment in language adapted from and 
which is substantially similar to that co ntained in S. 436 of the 82d Congress 
is it passed the Senate on September 19, 1951. This language is as follows, and 
should be added at the end of H. R. 8898, page 2, line 14: 

“The fact that an air carrier holds a certificate of public convenience and 
necessity pursuant to this paragraph shall not be deemed conclusive of the 
issue as to whether all or any part of the services, routes, route segments, or 
combination thereof, are sufficiently required in the interest of the national 
defense, commerce of the United States, or the postal service, to justify the 
amount of subsidy that would be required to keep such services, routes, route 
segments, or combination thereof in operation. In any proceeding in which 
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any such issue is raised, the Board shall give notice to interested parti 
cluding communities in the United States receiving such service) and perm; 
such parties to be heard. If the Board shall determine that the need for x 
service does not justify the amount of payment that would be required unde 
this subsection to continue it, its final order denying such payment shal] hp 
accompanied by an order authorizing such carrier either to suspend or al 
such service as the carrier may elect, at any time within 1 year from th 
of such order.” 

It should be emphasized that the foregoing amendment, while removing ; 
large part the objectionable features which the Board believes are conta 
in H. R. 8898, does not completely eliminate them. Even with the amendmen 
the Board would not be permitted to transfer all or any substantial part of 
the permanent routes now operated by one local service carrier to another loca) 
service carrier. This curtailed flexibility prohibits the Board from making 
necessary route adjustments as between local service carriers so as to provide 
the best type of local service to the communities concerned. It cements in th 
local service air transportation picture carriers with weak managements as well 
@s those with strong. 
hereby proposed would permit it to reduce the commitment of the Federal! G 
ernment for support of uneconomic and unnecessary service, the bill is stil] 
undesirable in the best interests of the cities receiving local service and of the 
commerce of the United States. 

Sincerely yours, 
CHAN GURNEY, Chairman 


STATEMENT OF THE HONORABLE CHAN GURNEY, CHAIRMAN OF THE Civil 
AERONAUTICS BOARD 


Mr. Chairman and members of the committee, the Civil Aeronautics Board 
appreciates this opportunity to present its views on H. R. 8898, which you ar 
considering today. This bill would amend the Civil Aeronautics Act of 103s 
so as to incorporate therein a provision giving “grandfather” rights of perma 
nent certification to the local service carriers. The Board is opposed to th 
enactment of this legislation, and it is my purpose to explain the reasons for 
our opposition, despite the fact that the Board continues to believe that tie 
local-service experiment, which it started almost 9 years ago, is sound. 

At the present time there are 14 local-service carriers operating in the Unitei 
States. Their economic operating authority is temporary in nature, varying 
from certificates limited to 3 years’ duration to 2 for 7 years. As a result the 
operations and route structure of each local-service carrier periodically cone 
up for review by the Board to determine whether the public convenience ani 
necessity requires continuance of the service or a modification of the routes 

H. H. 8898 would change this situation. It would require the Board to issu 
a permanent certificate of public convenience and necessity to each one of t! 
carriers now operating, upon proof only that the air carrier was furnishil: 
within the continuental limits of the United States, local or feeder service « 
sisting of the carriage of persons, property and mail, under a temporary certii: 
eate of public convenience and necessity issued by the Board, and that it Dv 
been continuously operating as such from the date of the enactment of | 
proposed law until the date of its application. 

The chief effect which placing local-st rvice carriers on a permanent certific- 
tion basis would have lies in the fact that these carriers would no longey bx 
required to establish at periodic intervils public convenience and necessity fo! 
the routes they operate, and the flexibility now available to the Board to saal 
necessary route adjustments in the public interest would be largely ecurtuil 
These two results come about because of the protection given permanent 
tificates by the terms of section 401 (h) of the Civil Aeronautics Act. This 
section permits a revocation of any certificate either in whole or in part ony 
for intentional failure to comply with the provisions of title IV of the ac; or of 
any order, rule or regulation issued under that title or of any term, cor.dilivu 
or limitation contained in the certificate. 

It should be emphasized that H. R. 8898 would not give the Board any power 
it does not now possess. Under the present act the Board is directed to issue 
permanent certificates of public convenience and necessity if it finds that the 
standards of section 401 (d) (1) of the act have been met. These standards 
are the traditional ones of fitness, willingness, and ability on the part of the 





ained 
diment 
art of 
- local 
laking 
rovide 
in the 
iS Weill 
ament 
| Goy 
is Still 


of the 


Board 
yOu are 
of 1038 
perma 
to the 
ons for 
hat the 


United 
Varyilg 
sult the 
ly come 
nee and 
putes 

to issue 
ep of tl 
rnishivg 
ice CO 
y certil 
t it bi 
E of the 


er tific: 
ge: be 
ssity for 
to raale 
urt:iled 
1eDt cer 
t. This 
art only 
acc or of 
or.ditiou 


ly power 
to issue 
that the 
tandards 
rt of the 


REVISION OF CIVIL AERONAUTICS ACT 1205 


carrier applicant and of the public convenience and necessity for the service 
on a permanent basis. 

It is significant that the Board, notwithstanding the frequent changes in its 
membership, has not been able to make the requisite findings under the act 
for permanent certification on the basis of any reeord developed in the many 
local-service cases it has decided. When such a record is developed the soard 
has not only the power but the obligation to grant an unlimited certificate for 
all or any part of the routes for which the required showing has been made. 

At the conclusion of the Board’s Investigation of Local, Feeder, and Pick-up 
Air Service (6 CAB 1, Docket 857, opinion issued July 11, 1944) and through 
out the subsequent years, the Board’s conviction has been that, as a matter of 
national policy, the supplementary air network described as local-air services 
should be considered developmental in nature until the direction of the local- 
service program becomes known. In our opinion the results so far are not suffi- 
ciently conclusive to make it feasible to determine the final structure of the local- 
air routes or the volume of Government support which may be justified in 
operating those routes. 

The local-service program began for the first carrier almost 9 years ago with 
the certification of Essair, Inc., now Pioneer Air Lines. The Board then in a 
series of large-area cases followed that certification with additional authoriza 
tions made on a temporary basis to other applicants. Up to today there have been 
some mergers in this field which have reduced the number of individual operat- 
ing companies ; there have been three carriers whose operations did not develop 
any promise of success and, for that reason, their operating authority was not 
renewed by the Board at the end of their first temporary period of operation. 
Those carriers whose certificates were not renewed were Florida Airways, Mid- 
West Airlines, and E. W. Wiggins Airways. 

At this point I would like to identify for your ready information the remain- 
ing 14 local-Service carriers presently conducting transportation of passengers, 
property, and mail, with conventional aircraft, together with the dates when 
their operations commenced or those of their predecessor companies before 
merger or change of name in some cases. 

Allegheny Airlines, Inc.—Originally certificated in January 1949 for the trans- 
portation of property and mail only. Began passenger service March 1949. Cur- 
rent temporary authorization expires December 31, 1956. 

Bonanza Air Lines, Inc.—Originally certificated in June 1949 and commenced 
service in December 1949. Renewal application now pending. 

Central Airlines, Ine.—Originally certificated in November 1946 and com- 
menced service in September 1949. Current temporary authorization expires 
February 19, 1956. 

Frontier Airlines, Inc.—Has operated since June 1950 as a consolidated com- 
pany formed by the merger of three predecessor companies. Of the three, the 
earliest inauguration of service was in November 1946. Current temporary au- 
thorization expires March 31, 1955. 

Lake Central Airlines, Inc—Originally certificated in September 1947 and 
commenced service in November 1949. Current temporary authorization ex- 
pires December 31, 1954. 

Mohawk Airlines, Inec.—Originally certificated in February 1948 and com- 
menced service in September 1948. Current temporary authorization expires 
June 30, 1958. 

North Central Airlines, Inc.—Originally certificated in December 1946 and 
commenced service in February 1948. Current temporary authorization expires 
September 30, 1955. 

Ozark Airlines, Inc.—Originally certificated in July 1950 and commenced serv- 
ice in September 1950. Renewal application now pending. 

Piedmont Aviation, Inc.—Originally certificated in April 1947 and commenced 
service in February 1948. Current temporary authorization expires December 
31, 1957. 

Pioneer Air Lines, Inc.—Originally certificated in 1943 and commenced serv- 
ice in August 1945. Current temporary authorization expires September 30, 1954. 

Southern Airways, Inc.—Originally certificated in April 1947 and commenced 
— in June 1949. Current temporary authorization expires December 31, 
Job, 

Southwest Airways Co.—Originally certificated in May 1946 and commenced 
oe December 1946. Current temporary authorization expires September 
wy, ve . 
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Trans-Texas Airways.—Originally certificated in November 1946 
menced service in October 1947. Renewal application now pending. 

West Coast Airlines, Inc.—Has operated since August 1952 as a con 
formed by the effective consolidation of two carriers, West Coast Airline 
Empire Air Lines, both of avhich were originally certificated in 1946 and 
of which commenced service in the same year. Current temporary authoriz 
expires September 30, 1954. 

As pointed out before, of the present local-service air carriers none has be 
operation as long as 9 years, and, of the 14 now operating, 6 or nearly h 
the total have been operating less than 5 years. 

It must be remembered that the local-service segment of the industry 
created to provide short-journey air transportation between relatively 
communities or between those small communities and the nearby large « 
The principal competitor of the local-service carrier is the automobile ar 
highway system of 1954. The advantages of speed which the airplane e1 
are greatly diminished on these short stages, and against the advantag 
remains must be placed the inconvenience of traveling to and from 
find the dependence on public vehicles for surface transportation at the 
of destination. The competitive situation is thus far different from that 
faced the trunklines in the late thirties, where speed differentials for long 
resulted in savings of days. Consequently, the Board does not believe th 
future of the local-service carrier is sufficiently predictable with res; 
routes, type of service, or manner of operation to warrant permanent cer 
tion at this time on an industrywide basis. 

While some of the so-called local-service carriers have operated throug! 
their initially authorized certificate period and their first-renewal period 
are therefore ready for consideration as to second or continuing renewal p 
portions of their routes have been eliminated or amended. It is expecté 
the Board will find it necessary to continue to scrutinize these temporaril 
thorized routes closely for the purpose of further amendment as may be 1 
to fulfill the public convenience and necessity provisions of the act. As 
tioned before, certain of the initially certificated local-service earriers di 
show any promise of success at the end of their first authorization, and 
eliminated by the Board for that reason. It is entirely possible that certa 
the routes being operated today will likewise not warrant further authoriz 

In this connection it is appropriate to refer to the statement of Ci\ 
Policy released in May 1954 by the President’s Air Coordinating Committes 
discussing the pattern of local service therein described as experimenta 
policy statement says, in part: “The basic economic problem of local 
operations stems from the underlying character of their routes, which gener 
have low traffic density, and involve short-haul operations, with high oy. 
ing costs and a difficult competitive problem in relation to surface trans] 
tion. Various steps can be taken to improve the economic position of 
service operations. In particular, routes should be promptly amended to « 
nate points which have demonstrated an inadequate traffic potential to j 
scheduled air service. There may also be some opportunities to develop 
proved route systems through mergers between local carriers, or between 
and trunk earriers. The carriers and the Government should give immedi 
attention to corrective action along these lines.” 

3ecause of the limited-time authorizations given by the Board for the o 
tion of the experimental local service routes, the Board under existing 
able to retain appropriate control over the expenditure of Government f 
in subsidy support of such air routes. On the other hand, if the present temp 
rary certificates were converted in their entirety to unlimited authorizat 
such control over the amount of subsidy support expended would in substa 
measure be lost, since the Civil Aeronautics Act provides only that the B 
may, after notice and hearing, “alter, amend, modify, or suspend” a certifi 
It may not revoke except for intentional failure of the carrier to comply \ 
the provisions of the act. 

It is this Board’s belief, a conviction also expressed in the statement of © 
Air Policy previously referred, that, “The route structures and certificates 
the various local service carriers should be adjusted to provide the maximum ‘ 
portunity to improve their economic position, within the general scope of theit 
intended type of operation. Where continued and significant progress towa' 
self-sufficiency is not demonstrated by a local service carrier, its operating 4! 
thority should be terminated in an orderly fashion. To the extent that thes serv 
ices formerly provided by it are clearly required to meet a public need, 
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services should be furnished by another carrier capable of providing service with- 
out cost or at substantially reduced cost to the Government. The program of 
route adjustments should be expedited in the light of the schedule to be estab- 
lished for an orderly phased reduction and eventual elimination of subsidy sup- 
port for the local service carriers.” 

We would like to invite the committee’s attention briefly to a few facts illus- 
trating the trend of the local service industry’s experience toward generating 
revenue in sufficient volume to meet its operating expenses. These facts, in our 
opinion, support our conviction today that at the present time the Civil Aero- 

autics Board in its capacity as a government regulatory agency should in the 
national interest retain control over the route structure of the local service car- 
riers in a manner which would permit orderly and reasonable determinations of 
the local routes which should continue to be operated in the foreseeable future 
so long as such routes require Government support. 

It must be pointed out that despite mergers of certain local service and the ter- 
mination of others, the total need for Government support has increased year by 
year, owing, of course, to the expansion of service over additional routes and to 
additional communities, as well as, in considerable measure, to the inflation suf- 
fered during the past several years. The following figures show that while the 
number of local air carriers operating has decreased in the past year or two, 
and the number of miles of air route they operate has leveled off, their need for 
mail pay and Government support in total has increased and shows no present 
indication of decreasing. 

In calendar year 1948, $11,629,000 was total mail pay for the operation of 
approximately 18 million revenue plane-miles by local service carriers. 

In 1949, $13,935,000 was paid for the operation of about 25 million revenue 
plane-miles. 

In 1950, $17,405,000 was paid for the 
plane-miles. 

In 1951, $18,938,000 was paid for the 
plane-miles. 

In 1952, $21,528,000 was paid for the 
plane-miles. 

In 1953, $24,247,000 was paid for the operation of about 46 million 
plane-miles. 

In addition, for each of the fiscal years 1954 and 1955, we estimate that the 
mail-pay bill for the local service carriers now operating will amount to 
$25,300,000, including $23,840,000 in subsidy. Based on petitions recently received 
from various of these carriers, the overall requirement might exceed that figure, 
but, of course, the total cannot be determined finally until the pending cases have 
been processed. 

As I pointed out before, the carriers have almost steadily increased their 
generation of traffic but the revenues obtained from that traffic have not been 
able to keep pace with the increase in expenses, a good part of which is due to 
inflationary conditions besetting the industry. 

In calendar year 1948, the local service carriers developed on the average 27.8 
cents in commercial revenues per aircraft mile, while at the same time their 
average operating expense amounted to 86.4 cents. 

In 1949, the average revenue for aircraft mile increased to 32.1 cents and 
expenses at a lesser rate to 88.7 cents. 

In 1950, revenues increased to 33.5 cents per aircraft mile while expenses went 
down to 81 cents. 

In 1951, while revenues continued their encouraging upward trend, to 46.4 
cents per aircraft mile, expenses jumped to 93 cents. 

In 1952 and 1953 revenues amounted to 50.9 cents and 54.3 cents per aircraft 
mile, while expenses continued their increasingly upward climb to 104.5 cents 
in 1952 and 110.6 cents in 1953. 

The record of the carriers for the past several years shows that while the 
increased average revenue per aircraft mile represents increased traffic with 
only a relatively slight increase in fares and rates charged, it must be recognized 
that the volume of traffic appears to be leveling off. For the year 1950 the 
average number of passengers carried per aircraft mile was about 5.7; for 1951 
that average went to about 7.6 passengers per mile; in 1952 the average was 
approximately 8.3 passengers; but in 1953 the average load increased only 
slightly, to 8.6 passengers. During this 4-year span the average fare yield in- 
creased from about 5.5 cents per passenger per mile carried, in 1950, to nearly 
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6 cents per passenger-mile in 1953, thus accounting for some part of the tot, 
increased revenue obtained per aircraft mile. 

The Board and the presidents of the local service carriers, aware of the neces 
sity in the face of rising subsidy need to reduce expenses even in a period of 
inflationary trends outside the control of management, have planned and hei; 
meetings in Washington in the past several months for the purpose of discussing 
expenses in detail, down to the level of landing fees and ground rentals charge 
by the cities served. It is the Board’s opinion that the management of the ¢q;. 
riers are making intensive, continuing efforts to lower expenses in all possibj 
ways. 

It is recognized that the management of the temporarily certificated carrier 
may sometimes encounter difficulty in obtaining necessary financing throug) 
either equity capital or bank loans, owing, it is asserted, to the temporary anj 
limited nature of their authorizations. On the other hand, experience of th 
carriers shows that vigorous carrier managements can and do obtain equity 
capital to finance expanded operations or to strengthen the capital structure 
of their companies. 

It is possible that if the present temporarily certificated carriers were give 
unlimited authorizations, their financing plans and programs could be mur 
easily carried out. It is the Board’s view, however, that the most important 
factors in determining the industry’s economic health, potential growth, and its 
hope for self-sufficiency, are the carriers’ route structure and its inherent c 
pacity to produce traffic and revenues. It is the Board’s belief therefore that its 
own broad responsibility is to continue to carry out the policy of adjusting ani 
developing air routes, with the objective of achieving a self-sufficient air trans 
port system which can and will support a financially sound industry. 

Neither the Civil Aeronautics Act nor H. R. 8898 defines “local or feeder 
service.” The Board and the industry have used the term “local service” a 
applying to certain routes and carriers which have received temporary author 
izations during the past 10 years, but a specific definition of such local services 
is not available so as to limit the meaning of the term within the framework 
of H. R. 8898. 

It seems desirable also to point out that during the past several years th 
Board has authorized three metropolitan-area helicopter carriers, twe of which 
are authorized to transport passengers as well as mail and property. Lacking 
a definition of “local or feeder service’, the intent of H. R. 8898 may not le 
clear as to the inclusion or exclusion of the temporarily certificated helicople 
earriers. The Board is of course most desirous that the helicopter serviccs 
continued only on u temporary experimental! basis until a sufficient record bai 
been developed on which to base a determination as to the appropriate st:tw 
of the helicopter in the scheduled air network system. 

In addition, H. R. 8898 would authorize the issuance of certificates of unlin 
ited duration to certain air carriers described as “furnishing, within tie cor 
tinental limits of the United States, local or feeder service’, but it does ni 
define the continental limits so as to exclude, as it is presumed is intended 
consideration of those temporarily authorized carriers operating in the Terri: 
tory of Alaska within the North American Continent. 

In conclusion, Mr. Chairman, the issue raised by H. R. 8898 is whether the 
local service carriers have advanced to the point where their organization 
and route structures should, on an industrywide basis, be made a permuaneltt 
part of the air transportation system of the country. In the Board's opiniv! 
this part of the industry has not reached that point, and we regard lccal ait 
service as still in its developmental stage. Permanent certification is not leveé 
sary to the acquisition of new capital, and we perceive no other valid reasi 
for shortcutting the orderly procedures laid down by the Congress in the Civil 
Aeronautics Act. 

The Board has been informally advised by the Bureau of the Budget ‘bit 
there is no objection to the Board’s position in opposition to this legislation. 


The CuatrMan. Senator Schoeppel. 

Senator Scnorrret. Mr. Griffith, what is your responsibility # 
Chief of the Office of Compliance with the Civil Aeronautics Boar! 

Mr. Grirritn. Well, I hate supervisory administrative respons: 


bility over the staff of the Office of Compliance, and to the extent 
that an office of the Board does determine its own policy, I am respul 
sible for the policy and workload of that office. 
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Senator Scnorrre.. I wanted that in the record to show what the 
relationship was. 

[sn’t the responsibility of your office to originate compliance pro- 
ceedings based upon violations of the act or of the Board’s regu- 
lations? 

Mr. GrirritH. That is one of our responsibilities, sir. 

Senator ScHorrreL. And speaking specifically now of the Board’s 
economic regulation governing the nonskeds, is it also your respon- 
sibility to bring compliance actions where these particular regula- 
tions are or were being violated ? 

Mr. GrirrirH. That is our responsibility just as it is the respon- 
sibility of the office to achieve compliance either through negotiation 
or formal enforcement proceedings with all of the economic prsvi- 
sions of the Civil Aeronautics Act, the economic regulations promul- 
gated by the Board pursuant to the act, and with all of the Board’s 
orders. 

[ might say, in answering your question specifically, that the answer 
is yes, we do have to or are charged with bringing proceedings where 
nonskeds, in our opinion, are violating the act. But I would like 
to add this, if I may, that we attempt to leaven our actions with the 
exercise of sound judgment; that we have not yet instituted an action 
where there are only technical violations and where, in or opinion, 
the carrier is attempting to live within the spirit of the regulations. 
We have more or less limited our activities to those cases where the 
violations have been flagrant and willful and open. 

Senator Scnorrret. Now, at the outset I want to say that, of course, 
[ appreciate the status of some of these matters that I might ask ques- 
tions about and, Mr. Griffith, I want you to feel perfectly free and 
candid about telling me if I trangress on something that is yet to be 
determined, something that you might not feel disposed to answer, 
and I shall not, feel Soe about it. I may be treading on some phases 
of the thing which may be a matter for decision which you don’t want 
to testify on; I don’t mean to transgress into that field, but I will let 
you be the judge of it. 

Mr. Grirriru. If you do I will try to warn you in a courteous way. 

Senator ScHoerre.. Is it correct to say that the basic effect of these 
regulations is to prevent frequent and regular operations over given 
routes by a nonscheduled airline, since such operations amount to run- 
ning a scheduled airline and thus violate the Civil Aeronautics Act ? 

Mr. Grirriru. That is the basic effect of the regulation which pro- 

5 hibits a large irregular carrier from conducting frequent and regular 


) service between any two points. 


) As you well know, there are other regulations entirely unrelated to 
) that subject. 

Senator Scnorrret. That iscorrect. I appreciate that. 

Now, I note that you have been, consistent with your other duties, 
) vrather regular attendant here at these hearings. 

I do not know whether you heard Mr. Johnston testify when he was 
) testifying for the ACTA, but he claimed that the regulations are not 
clear. Would you like to comment briefly on that? 
) Mr. Grirriru. First, may I respectfully correct you. I have only 
| been present at the last two sessions, and I did not hear Mr. Johnston 
of the ACTA, which is the Air Coach Transport Association, testify. 


3 


t 
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Would you repeat for me what he said or what the question was’! 

Senator Scnorrret. Well, from the notation which I jotted d 
I gathered from Mr. Johnston’s testimony that he claimed that tly 
regulations are not clear. I didn’t know exactly what particula 
regulations he had reference to, but I presume it was those regula- 
tions that came up in some of the enforcement features, but if 
did not hear that testimony, I shall pass that for the time wei. 

Mr. Grirriry. Well, I can comment on it if he said that. 

Senator Scuorrren. Well, that is the way I understood his testi 
timony, and as shown by the transcript. 

Mr. GrirrirH. We believe the regulation is clear. It says that a 
large irregular carrier shall not conduct frequent and regular opera- 
tions between any two points. 

Now, obviously there is a twilight zone in the field of interpretation 
where he might say it wasn’t clear, but on the one extreme of, let 
say, 2 trips it is clear that that would not be regular or frequent 
and on the other extreme of, let’s say, 30 trips a month between the 
same 2 points, it seems to me that is quite clear that that would be a 
violation, or, in other words, that would be regular and frequent. 

Now, I would like to point out in this connection, Senator Schoeppel, 
that back in 1949 or 1950—I believe it was 1950—in the case of Mod- 
ern Air Transport in an injunction proceedings in the Federal dis 
trict court in New York, Modern Air raised the question that th 

regulation was not clear. The district court said that it was, and the 
Circuit Court of Awibsitis for the Second Circuit affirmed the district 
court and said that in its opinion the regulation and the Board ha‘ 
established sufficient criteria for clarity. 

Does that answer your question ? 

Senator Scuorpret. It does. In other words, we have had test 
mony here that some of these regulations have been challenged in the 
court, and your answer indicates with reference to two courts what 
the decision generally has been. 

Mr. Gurney. Senator Schoeppel, may I interrupt ? 

I believe our chief counsel could cite two more cases for the reco! 

Senator Scnorpret. All right. 

Will you answer that, then, and would you identify yourself for the 
record. 

Mr. Nunnery. My name is Emory T. Nunneley, Jr.; I am General 
Counsel for the Civil Aeronautics Board. 

There are two other cases in which this issue has been directly 
raised—the Air Transport Associates, Inc., against the CAB, and th 
American Air Transport & Flight School, both of which were heard 
in the Court of Appeals for the District of Columbia, and in both of 
which the court sustained the validity of the Board’s regulations as 
applied in those cases. 

Those were both cases involving operations with regularity and fre- 
quency found by the Board to be in excess of the permitted regulatory 
limits. 


Senator Scuorprret. Is it a fair statement to make that in those de- 
cisions, then, the court determined both the validity and the clarity 


to a certain extent ? 


Mr. Nunnetry. I think it is fair to say that they found the regu: 
lations were clear as applied to the operations which were there 10 


question. 
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Senator Scuorrren. Yes. 
Mr. Nunnevey. In other words, there were areas of operation 
clearly beyond the permitted limits, and those two operations fell, in 

heir opinion, beyond those limits. They sustained the Board’s find- 
ings that they were in excess of those limits and that the *y represented 
violations of the regulation. 

Senator Scuorpret. And, Mr. Griffith, you generally concur in 
that, do you not ¢ 

Mr. GrirrirH. Yes. I could add two more cases, but they were here 
in the district court in the District of Columbia: one was Arrow Air- 
ways, and one was one of the very respondents in these proceedings, 
Trans-American Airways, in which the validity of the frequency and 
regularity regulation came up and the court sustained it. 

Mr. Scuorrret. Now, I would like to go to another matter 

We have had testimony in here to the effect that the nonscheduled 
operations have exp: anded over the years from, originally, small, fixed- 
base, operations to route-type operations, and eventually to transcon- 
tinental operations by means of a combination of nonscheds. 

Now, could you describe briefly how these changes have taken place 
and the stages at which these nonsched operations have become a 
problem for you in your particular capacity as head of the Office of 
( ——- ince of the Board 

Mr. Grirrira. Well, I cannot tell you how the changes have taken 
place except that they have occurred, and the premise is true that the 
large irregular carriers were at one time, I believe, conceived to be 
fixed-base operators who engaged in charter and other irregular opera- 
tions, whereas today they are, as far as the American public is con- 
cerned, in some cases indistinguishable from a regular certificated 
carrier. 

You ask me how it came about—I don’t know, unless those few 
carriers became emboldened as the years went on to further expand 
their operations. 

Senator Scnorprer. Well, now, what is meant by 

Mr. Grirritn. I think it is axiomatic in the airline industry, Sen- 
ator Schoeppel, that the cheapest. most economical, and consequently, 
the most profitable operation is the long-haul operation with few stops 
anda minimum of station expense. 

Senator ScHorpre.. I agree with you on that. 

What is meant by a combine, and to what extent do the regulations 
permit such an operation ? 

Mr. Grirrirn. A regulation adopted in 1949 prohibits two or more 
large irregular carriers from entering into any form of arrangements 
either with other carriers or with ticket agencies to, what we call pool 
their operations so that a successive series of irregular operations 
when dovetailed or pooled together on the calendar become a frequent 

nd regular operation. 

In addition to the regulation which was adopted in 1949, it is the 
contention of the Office of Compliance that it would almost seem fun- 
damental that several or more cannot do in concert that which the 
regulations since 1947 have prohibited them from doing individually. 

Senator ScHorpren.. Then what is the reason for combining instead 
of operating individually ? 

Mr. Grirrira. Well, I don’t want to be lengthy in this, but the 
Board’s regulations required that a large irregular carrier each quarter 
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report its flights to the Board and indicate the points between w), 
the flights are conducted. 

From the reporting which our office analyzes, we are able to as:er. 
tain the frequency and regularity of those flights by any one carrie 

Now, when several carriers pool their operations their reports as 
filed are still individual and may show no violation, but the aggrevate 
total of those carriers operating in the combine then do show ‘frequ ent 
and regular service. 

Senator ScHorrret. Well, that would seem to me that these c 
bines would inevitably tend to squeeze out some of the nonscheds why 
are actually trying to obey the law. 

Do you have some ¢ omment on that? Am I fair in that assumptio. 

Mr. Grirrirx. Well, it is our position that it diverts traffic fro: 
not only the certificated carriers but from the smaller, or ee. mem 
large irregular carriers not operating in the combine who are tr ying 
to live within the spirit of the regulation. 

And I might add, if I may, that I have had owners of large irregu 
lar airlines and their counsel tell me that that is so. 

Senator ScHorrret. On page 15 of your letter of June 29 to Chair- 
man Bricker, you stated that several of the outstanding nonsked 
letters of registration are Suspected of being owned by the combine as 
insurance against the revocation of one or more of the operating car- 
riers, and your letter also set forth the testimony of Mr. Hart of the 
North American, describing how they deliberately buy up letters for 
just that purpose. 

Now, I would like to ask you, because that is a matter of record in 
here in various and sundry ways, not only in your letter bui from some 
of the operators, and what they have done, can you describe how this 
is done, just briefly ? 

Mr. Grirritx. How the letters are bought up? 

Senator ScHorerre.. Yes. 

Mr. GrirFitrH. Well, there are two—— 

Senator ScHorrret. And how this affects your enforcement problem. 

Mr. Grirriru. First, 1 will attempt to describe how it is done. 

Senator ScHorpPeL. Yes. 

Mr. Grirriru. There are two known methods to use. One is if the 
letter of registration is owned by a corporation then, of course, the 
stock in that corporation may be purchased by someone else so that the 
contro] passes from the original owners of the equity into new owners. 

The second method of accomplishing that isn’t really a purchase at 
all; it is an under-the-table rental of a letter. 

In other words, these operators do not want the Board to know thiat 
the letter has changed hands, and so on its face it remains in the name 
of the individual owner to which it was issued, but who actually is a 
remote and divorced from any operations under it, and what arrang 
ments he may have for being reimbursed we only know by rumor and 
hearsay. I don’t know whether you want me to go into that or not. 
I can’t prove it. 

Senator Scnorrret. Well, if that is the situation I wouldn’t want 
you to testify about it; I only want you to testify to that which you 

‘an actually sustain, and I do appreciate your frank opinion on that. 

Now, how does this affect your enforcement problem ? 

Mr. Grirriru. Well, No. 1, and a minor teas of course, is ascer- 
taining who the real principals are if we should desire to commence 
enforcement proceedings. 
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lhe major problem is that if the Office of Compliance is successful 
in convincing the Board that either a cease and desist order or a sus- 

nsion and revocation sanction is proper in such a case, then that 

sanction becomes meaningless because the combine or pool simply 
drops that letter as an operating carrier and picks up one in its bottom 
drawer, such as Mr. Hart testified i in the Superior Court of California 
was the case in North American, and starts operating under that new 
name, so that our sanction then is just a hollow gesture. 

We have gotten a cease and desist order against a letter of regis- 
tration or we have suspended it or revoked it but there is no break in 
the operation because the next day the same airplane, the same flight 
crew carries on under another letter. 

Senator Scnorrret. Now, that isn’t good administrative practice, 
not even good operational practice if they are trying to stay within 
the rules and regulations; is it ? 

Mr. Grirriru. Senator Schoeppel, I would say in my mind that is 
an outright violation of law. 

Senator Scuorpret. You have touched on the extent to which Mr. 
Hart, we will say, of the the North American group has indulged in 
this, and I take it that you feel from your experience and what you 
found out that you suspect that that is—I wouldn’t say a general prac 
tice, but it is being indulged in and it is giving the Bo: ard some con- 
siderable difficulty : i isn’t it? 

Mr. GrirrirH. Well, let’s put it this way: We know definitely of 
certain letters which are operated by pools or combines. We know 
definitely of other letters which are operated by individuals. 

Senator ScnHorrret. Would you care to name names, or do you care 
todo that at this stage? 

Mr. GrirrirH. Names of what? 

Senator Scnorprre.. Of individuals or combines so operated. 

Mr. GrirrirH. I would prefer not to, but not through a lack of 
candor; although I am not as sleepy as you, I ama little tired. I don’t 
think I could name them. I came up from Miami to attend this 
hearing. 

Senator Scuorrret. Well, I was up all night last night, as was the 
chairman, and if I ask some befogged questions let’s charge it to that. 

Go ahead. 

Mr. Grirrira. Then there is another group of letters from which 
we have no reports through our investigators that are operated, and 
inasmuch as they are not suspended or canceled we can only suspect 
that although some of them may be just dormant others have been 
purchased and are being used for what I called insurance purposes. 

Senator ScnorrreL. Now, referring again to your letter to the chair- 
man, on page 15 of the letter of June 29, you said: 

In conversations with me several of the counsel and owners of large irregular 
carriers have been as strongly opposed to the activities of the combines as are 
the certificated carriers. 

Now, do you care to elaborate on that and tell us something about 
what some of the nonskeds who obey the law think of some of these 
combines ? 

Mr. Grirrirn. Well, as I said in my letter to Senator Bricker, sev- 
eral owners of letters and their counsel, or other counsel for large 
irregular carriers, have told me personally that although as a matter 
of policy they cannot go on the side of the fence, if we can call it that, 
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of the certificated carriers, they are completely opposed to the tactics 
of the combines. 

Now, they put that on two bases: (1) Which I think is the one 
of lesser importance, is that it takes business away from them. 

(2) They say that in Board proceedings for certificates of public 
convenience and necessity, a pool or combine should not be permitted, 
if we are to have respect for our laws, to establish and prove experi- 
ence or ability through past and continuing violations. 


+ 


Now, I was impressed the other day when former Senator 
O’Mahoney spoke to you and he said: 


North American has had an efficient operation; it has had a safe operation: 
it has had a profitable operation; and all we ask is a permit to continue to ¢ 


that. 

I may be mistaken, but I conceive the Civil Aeronautics Act to say 
that before engaging in something someone must obtain a certificate 
of convenience and necessity, not that they go ahead and do it for a 
number of years and then come and say, “We want a permit. to con- 
tinue,” because, in my opinion, the requirements for a certificate are 
absolutely meaningless if all they are for is to allow somebody to con- 
tinue to do something. 

I think I wandered a little, but have I answered your question ? 

Senator Scnorrret. Frankly, I think you have. 

[ want to go to page 12 of your letter to Senator Bricker under date 
of June 29. Could you discuss briefly the kind of delaying tactics, 
if there are any more, which North American or other nonscheds have 
used to defeat your compliance provision and, if you can, give us a1 
example or two? 

Mr. Grirriru. Well, I think what I referred to here, Senator 
Schoeppel, was the fact that the procedural regulations of the Board 
and the provisions of the Administration Procedure Act afford a re- 
spondent every protection, and it has been our experience that some, 
and not all, respondents avail themselves of every procedural right. 

Now, of course, they are entitled to do that, but to wait constantly 
until time runs out and then file a petition for reconsideration at 5 
minutes to 5 on a Friday, and to carry on that sort of thing over a 
period of months, it is what I would call a delaying tactic. 

If you want me be specific, I will tell you that the counsel for North 
American was an able lawyer, employed at one time in the Office of 
the General Counsel of the Board. A year ago last month he left 
Washington and went to California to apply to the California court 
for a stay of the enforcement proceedings. 

I, of course, cannot look into his mind; I cannot say that he knew 
before he left here that the California court had no jurisdiction in 
the matter, but it is a little difficult for me to believe that a man of 
that known ability who had had Board experience didn’t know that 
it was the district court in the District of Columbia that had juris- 
diction over the Board. But he elected, or at least he did go to Cali- 
fornia and make application to the District Court for the Southern 
District of California. 

That court in turn, sent the case back to the district court for the 
District of Columbia. 

Our people who were in California at the taxpayers’ expense had 
to return to Washington because it was cheaper to pay their trans- 
portation than to keep them out there on per diem, and following 
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that counsel for North American made proper application in the dis- 
trict court here for a stay of the proceedings. 

He lost in the district court. He : appealed to the circuit court and 
lost there. He appealed to a Justice of the Supreme Court and he lost 
there. 

Now, I am not saying he had no right to do that. He had a per — 
right to do that, but that, coupled with all the other procedural 1 
quirements, does result in delay. 

Senator ScuorrreL. Now, that goes to my next question that I have 
hee wondering about, because Mr. Maclay claimed that delay in the 
compliance proceedings had been due to his unsuccessful efforts to 
vet a ruling on the legality of the frequency and regularity regula- 
tions instead of being due to all the delaying tactics which your let 
ter describes. I take it, that to a certain degree you have already 
commented on that, or do you have any further comment ? 

Mr. GrirFrirn. Well, I, of course, deny that the delay in the pro- 
ceeding is occasioned by his failure to get a ruling on that point. 

I have already made reference to the fact that the courts have up- 
held the validity of at least one of the regulations which he attacks. 

I might mention that this very proceeding was commenced by my 
predecessor in March of 1953 and it was not until the Thursday or 
Friday preceding his trip to California which I have just told about 
that he even asked the Board for a ruling on that point, and that was 
in late June. 

Senator ScHorrre.. Your letter also commented on the charge that 
your office had persecuted the nonskeds. 

' Now, what about the charge that was made of your persecution, as 
I think I am generally quoting Mr. Maclay when he said “this little 
North ae ican combine or group with only six planes” ? 

Mr. Grirrirn. Well, I never know whether they are little and have 

only six planes or whether they are the fourth greatest airline in the 
United States as their advertising constantly says, but it is our posi- 
tion that, and I will categorically deny that the Office of Compliance 
is persecuting the nonskeds as a category. I am certain that there 
are owners of large irregular carriers and their counsel who would tell 
you that that is not the fact; that we try to exercise good judgment in 
overlooking minor and purely technical violations, and perhaps the 
best refutation of that charge is the fact that since June 1 of 1953- 
I took office on June 10, 1953, Senator Schoeppel—but since June 1 our 
office has commenced approximately 9 or 10 formal proceedings 
against certificated carriers; we have commenced 2 2 agains st. so-called 
nonskeds, or as we call them, the large irregular carriers; we have 
commenced 1 against a ticket agency. 

Senator ScHOEPPEL. Which shows by your testimony that wherever 
these irregular operations take place against the rules and the regula- 
tions—it is immaterial what type of operation they are indulging in— 
you look into it? 

Mr. Grirriru. I would like to think, Senator, that I pride myself 
on doing that to the best of my ability. 

Senator Scnorpren. In your letter you set forth six or eight ex- 
amples of the nonscheds which have refused to comply with the 
cease-and-desist orders. 

This, to me, strongly suggests that such a sanction is quite ineffec- 
tive. Can you tell us about the effectiveness of these sanctions and 
why your office feels that other sanctions are necessary in some cases ? 
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Mr. GrirrirH. Well, I have already told you that it is completely 
ineffective where a letter is simply switched. 

Now, going to other cases than that, a cease-and-desist order js 
prospective, looks to the future; it prohibits someone from doing 
something from the time that the order becomes effective. If it takes 
a year to 2 years to go through the various procedural requirements 
of a formal enforcement proceeding, then the respondent may con- 
tinue to carry on the activities of which our compliance attorneys have 
complained all through the pendency of that proceeding, so that it is 
ineffective until the proceeding is terminated. 

I don’t want to be understood in any way as criticizing the Board: 
it is the procedure and not the Bos rd itself. But let us say that 
after a cease-and-desist order the carrier goes right on violating 
the cease-and-desist order. We then have to go either into the Fed- 
eral courts in an injunction proceeding and prove our case all over 
again, or we have to go back to the Board and ask for a suspension or 
revocation based upon the violations of the cease-and-desist order, 
which means proving violations of the order. 

We then have another 1- or 2-year proceeding, and the net result is 
that 3 or 4 years have probably elapsed and the respondent has had 2 
bites at the apple. 

That is what it amounts to. 

I have testified at length before the House committee on a bill to 
give the Board the authority to grant civil penalties, and I would like 
to get a plug in here, if I may. 

The Civil Aeronautics Administrator has the power to impose civil 
penalties in the cases of safety violations; the Postmaster Genera] has 
= power to impose pen: alties for mishandling of the mails; but the 

Civil Aeronautics Board to whom the American public is looking for 
regulation of this industry is absolutely without power today to impose 
any civil penalty, and we think that a civil penalty in the proper case 
would be quite a deterrent against continuing violations. 

Senator Scuorpret. I think, Mr. Griffith, that your point is well 

taken. 

Now, let me switch to— 

Senator Jounson of Colorado. On that point, Senator Schoeppel, 
would you object to a little observation ? 

Senator ScHorprren. Absolutely not, Senator. I am glad to defer 
to you. 

Senator Jounson of Colorado. This committee did report out a 
bill during the last Congress, as Mr. Griffith will perhaps recall, which 
corrected that situation, which did give the CAB power and authori ity, 
but the scheduled airlines and the nonscheds or irregulars, all of them 
were opposed to it and we didn’t get the bill through the Senate. 

I thought that that record ought to be made clear so far as the com- 
mittee is concerned, that this committee acted on that proposal at the 
request of the CAB, and did give them this authority which you men- 
tion you do not have, but the airlines, all of them, were opposed to 
it and so it was not enacted. 

I didn’t mean to interrupt, Senator Schoeppel. 

Senator Scnorrre.. That is perfectly all right. Feel free to. 

Mr. GrirritH. I wasn’t aware of the details, Senator. I hope it will 
happen again. 
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I might say that the Air Transport Association opposed this same 
proposal before the House this year, too. 

The CuarrMan. The bill is still pending in committee over there. 

Mr. GrirFirH. It was the last I knew. It may be out now. 

Senator ScHorrre.. Mr. Griffith, now going to Mr. Maclay’s testi- 
mony the other day, I think it is important to go into it because it is a 
matter of record here. 

He spent some time discussing Mr. Hart’s testimony. Then he 
mentioned certain money was paid to someone somewhere out in 
California—I think the sum was $800—to buy up or to get transcripts, 
or something, out there. 

Do you have any comment to make on that ? 

Mr. GrirFirn. Well, I don’t want to be unfair to Mr. Maclay, but, 
unfortunately, it has been our experience that oftentimes he does not 
tell the whole story, and I sat here and listened to him, and this was 
another example of where the whole story was not told. 

[ have no hesitancy in telling the committee, because everything we 
do in our office is completely open. 

Mr. Maclay, as I recall it, said that some unknown person operating 
under an alias bought up a transcript of testimony in a civil suit in 
the Superior Court of California between Mr. Hart and his former 
wife, and that he had been unable to find out who that person was, but 
obviously it must have been an airline, and Mr. Maclay left you, I be- 
lieve, with the impression that there was something very sinister in the 
fact that that transcript had been turned over to the Office of Com 
pliance. 

Now, at the outset let me say there is nothing sinister about that. 
We have a very limited staff, and we, like all other enforcement agen- 
cies, take gratuitous information from any source. We welcome the 
cpportunity to do it. We will continue to do it unless we are stopped. 

In this particular instance our investigators knew of the Califor- 
nia court proceeding of Hart v. Hart back in 1951. At that time 
they talked with the attorneys for the former Mrs. Hart, and they 
examined the record of the case. In addition to that, an assistant re- 
gional attorney for the Civil Aeronautics Administration has told 
us that he read that transcript of testimony back, I believe it was 
in 1951. 

Now, it is quite true that an airline in 1953 told us they had a tran- 
script of that case, would we like to see it, and I said certainly. They 
loaned it to us and we read it. 

In our enforcement proceeding the clerk of the court was called 
and he testified that the case in California was not a sealed case; 1t 
was a public case. 

The court reporter was called to testify before the Board’s exam- 
iner, and he testified from his original notes taken in the civil case. 
The only help of the complete transcript to us was that we were able 
to save a little time in telling the court reporter where in his notes he 
might find the specific questions and answers that we were going to 
ask him about. 

What Mr. Maclay did not tell you the other day was that before 
that testimony was taken he then went into the superior court in 
California and made a motion to have that transcript sealed, and by 
a coincidence of the motion calendar in the Superior Court it was 
heard by the very judge who had tried the Hart v. Hart case, and that 
judge denied Mr. Maclay’s motion to have the transcript sealed. 
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Based upon that denial, the Board’s examiner then went ahead and 
ruled that the court reporter could testify; that there was nothing 
confidential in the matter. 

The reason I am so familiar with this, Senator Schoeppel, is that 
the matter was up before the Board for confidential treatment on 2 
or 3 oceasions, 

Senator Scuorepre.. Well, I am glad to have this explanation in 
the record because I didn’t want the record to stand as it stood, with- 
out this explanation, which did indicate that there was some irregu- 
larity in obtaining the information in that reeord, and I think it is 
wholesome for this committee to know exactly what the facts and cir. 
cumstances are, because certainly we have intertwined in this whok 
thing here not only the CAB but the Office of Compliance and it 
activities as they might relate to some of the things that might come 
out of this legislation in the bill before us. 

Now, I did ask Mr. Maclay—— 

Mr. GrirrvirH. May Ladd one thing? 

Senator ScHoerret. Yes. 

Mr. GrirritH. We were not interested in Mr. Hart’s marital diffi 
culties. We did want the testimony where he admitted under oath in 
substance that “If the Civil Aeronautics Board knew what we wer 
doing they would revoke us tomorrow,” and that he had other letters 
of registration which he had purchased and was not using. 

Senator ScnorrreL. With reference to that, I think it is pertinent, 
and at this time I want to put into the record for the benefit of th 
Senators here and for the record what the Court had to say in a part 
of that transcript, and I am quoting now all of what the Court said 
with reference to certain phases of it. 

He said, and I quote: 

There is only one thing about the proceedings that I recollect which stands 
out so distinctly, that Mr. Hart was such a consummate liar I couldn’t tell 
what he was talking about, and I so advised counsel and called them int 
chambers. 

I said, “Your client is telling so many lies that I don’t want to begin to evalu 
ate his testimony,’”’ and counsel said that they were somewhat taken by surprise, 
and I felt that there Were so many inaccuracies in what he stated that I don't 
know what the net result is. 

I didn’t even have the record of that conversation in chambers. He was 
playing fast and loose with the court. 


I think it bas some value, and it is elementary that a man ought to tell the 
truth, but this man didn’t. 


Now, the court further said, and I quote from the transcript: 


I think Mr. Hart is lucky that he was not charged with perjury with all of 
his conduct in this case, counsel. I wish you had been around here and had 
waded through the mass of lies and trash that I had to listen to here fur days 
with this fellow jumping all over the deck. It was simply pathetie. I should 
have referred the matter to the district attorney’s office, but counsel agreed that 
the thing was an utter surprise to them, and I didn’t want to embarrass them 
or their client, but honestly, this fellow really won the prize. As long as I have 
been on the bench in all of my years of service, he won the prize for taking an 
oath and not telling the truth in so many fashions and in so many ways. 


That is the transcript of what the court said, and that is pertinent, 
and I would be glad to have your explanation in here because we 
should have a clarification as to what really went on as it relates to 
the activity of your Board and the people before this Board and the 
groups who are before this Board and the enforcement officials, and 
as it relates to this type of legislation that we are asked to pass on. 
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Hart’s testimony was true, and Mr. Maclay stated that Hart later 
denied that it was. 

Since Mr. Maclay in this proceeding before this committee made 
‘hat statement, I made it my personal business to find out exactly what 
was in this transcript and what a court of competent jurisdiction had 
to sav about it. Hence the reason for putting it into the record. 

Mr. GrirrirH. That was the transcript of the motion to seal the 
record, wasn’t it, Senator Schoeppel ? 

Senator ScHOEPPEL. It is part of it, yes, sir. 

Mr. Grirritu. We didn’t buy it and no one gave it to us, so I wasn’t 
familiar with that. 

Senator ScHorrre.. I take it, then, that what you have said throws 
some light on what your participation as a responsible head of the 
enforcement agency has had to do with it and your handling of it. 

Mr. GrirrirH. That is correct. 

Senator ScHorpren. The thing that disturbs me about this, and I 
don’t understand, is that despite the fact that these people have in a 
sense been put on notice of their law violations and regulation viola- 
tions for years and years, and in a sense have been indicted by you 
for violating the law, I haven’t seen very many indications, Mr. Grif- 
(ith, that there has been any intention of stopping some of these un- 
lawful practices. 

Now, I have several things in mind, and I wish that you would com- 
ment on them in any way you want to, if you can. 

[ put into the record here a reported series of events and advertise- 
ments that have been made in here, advertising which describes North 
American as an airline and as America’s fourth greatest airline. 

Now, if you have any brief comment to make on these, and then 
[am going to conclude my questioning of you. You are familiar with 
those advertisements ? 

Mr. GrirrirH. Yes, we are. 

Senator ScHorppeL. And I take it that you have looked into them as 
tothe truthfulness and accuracy of some of them ? 

Mr. GrirrirH. We have. 

Senator ScnHorprent. And what have you found out? 

Mr. GrirrirH. Well, we have charged in our enforcement complaint 
that their advertising and holding themselves out to the public, when 
| say we have charged in our enforcement complaint, it is one of our 
several charges, that their advertising and holding out to the public 
is in violation of section 411 of the Civil Aeronautics Act, and section 
111 deals with unfair competitive practices in which misleading ad- 
vertising comes, things of that nature. 

Senator ScHorrreL. Now going to the timetable, and many of them 
are in the record here, timetables which specifically indicate that you 
can fly on one of these fellows every day at a scheduled hour. Do you 
have any comment on that ? 

Mr. Grirritu. Well, only that they do live up to their timetables, 
Senator Schoeppel, and you can. 

Senator Scuorpren. And that is the thing that has brought them 
before you that is outside of their authorized operation, isn’t it, or 
IS 1b 

Mr. Grirriru. That is one of the things, yes, sir. 


1 did ask counsel here the other day, I asked Mr. Maclay if Mr. 
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I might add, if I may, that it is the practice of our office, eve; 
though we are somewhere on a different assignment, we usually, ven. 
erally, check the airport to see what is going on. 

You asked me a moment ago if this was continuing to goon. Hers 
is a timetable I picked up at Miami day before yesterday. I think 
it indicates that it is continuing to go on. 

This is a fairly minor point, but I think it is significant of what js 
going on. Last April I told Mr. Maclay that postal cards were being 
distributed on Miami Beach saying that North American Airline: 
was operating Douglas DC-6 airliners. 

He said, “Are you going to bring that into the enforcement pro- 
ceeding?” and I said “Not particularly if you will stop it.” 

He came to me the next day and he said, “Orders have gone out to 
pick up all of those postal cards.” 

I was interested, therefore, the day before yesterday in picking wp 
from the North American ticket counter itself these postal cards whic) 
say “Written aboard one of North American Airlines luxurious 
4-engine Douglas DC-6B airliners.” 

They do not operate today any Douglas DC-6 or 6B airliners. 

The agent noticed that I was picking those up, and I went back 
yesterday just before I returned to Washington and I noticed that the 
post cards had been changed and that they now refer to Douglas 
DC-4 airliners. I don’t know when they may go back to their mis. 
leading advertising. 

The CuatrMan. We will make those post cards a part of the record. 

(The post cards are on file with the committee. ) 

The Cuatrman, I think this schedule is the same as the one in the 
record, isn’t it, Senator Schoeppel ? 

Senator Scnorpret. I think it is. : 

Mr. Grirrirn. Also of minor importance is the fact that the air- L 
craft pictured upon those timetables and post cards are Douglas DC-6 tad 
aircraft. It is not grossly important in the overall picture, but we N 
have had occasion to criticize other certificated carriers for using cuts Nos 
in their advertising of aircraft of a more modern version than they nee 
actually operate. S 

The CuarrmMan. Will the Senator yield just a moment? Tt 

Senator Scnorrrer. Yes. me 

The Cuatrman. Senator McCarran, will you come up and take one oo 
of these chairs up here? We will get to you when we are through 
here. Weare happy to have you here with us. 

Senator McCarran. Thank you. 

Senator ScHorrreL. Going now to the radio advertising all over the 
United States, would you say in the commercials that they never dif. 
ferentiated between the operations of these nonscheds and the certifi- 
cated airlines? ; 

Mr. GrirFitn. I would say they do not. The American public be- : on 
lieves that they are a regular scheduled airline, in fact, the “largest t™ 
and oldest air coach system,” or “the fourth greatest airline in the 
United States.” ve 

Senator Scuorpret. Now, have you noticed their television adver- 
tising ? 

Mr. GrirritH. I have. 

Senator Scuorrret. And do you have some comment to make about 
that ? 
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Mr. GrirFiru. I believe it is equally misleading. 

[ might say, Senator Schoeppel, that transcripts or recordings or 
whatnot of these radio and TV commercials have been introduced 
in our enforcement proceedings—not all of them, and not the most 
recent, but they all follow the same theme. 

Senator ScHOEPPEL. Now, going to one other phase of the record 
that is before us, there was a chart put into the proceedings here 
attempting to show the North American combine chart. 

Have you had the occasion to examine that, and do you have any 
comment as to the authenticity or the accuracy of it? 

Mr. GrirritrH. One of the questions that the committee asked me 
to supply information on, and which I believe I did in my letter of 
June 29 to Senator Bricker, was whether or not that chart was 
accurate. 

When I learned that the committee wanted that information I ob- 
tained a copy of the chart which I believe was introduced here by 
the Air Transport Association. I examined it. The two compliance 
attorneys, Mr. Johnson and Mr. Wright, who are handling the North 
American enforcement cases, examined it, and we can say without 
any qualification that with 1 or 2 minor exceptions the chart is 
accurate. 

Senator ScnorrreL. Now, I want to go to one other matter and 
then I am going to forego further questioning as the Senators here 
may desire to question you. 

I have been wondering about another matter that probably you 
may have some information on, but I have a suspicion about the full 
and, say, reasonable reporting of transportation taxes, whether they 
are collected or not collected, but with reference to actual reporting 
of them. 

Do you have any information that you think this committee ought 
tohave? I would like to have your elaboration on that. 

Mr. GrirrirH. Well, we seem to have focused our attention on 
North American, so I want to say at the outset that North American 
has not failed to report transportation taxes. 

Senator ScHorrret. I am glad you made that differentiation, but 
I think from information I have been able to gather that that is a 
yractice which is prevailing that I would like elaboration on for the 
benefit of this record. 

Mr. GrirritH. Well, we do have information that transportation 
taxes are being collected by some of the large irregular carriers— 
by “collected” I mean from the passengers—but are never paid over 
to the Internal Revenue Service. In some cases they are not incon- 
siderable sums of money, running into the hundreds of thousands of 
dollars. 

I don’t want to mention any names in this connection but we had a 
recent instance in which a carrier reported collected but unpaid taxes 
for the account of the United States at better than $275,000 in a 
chapter 11 proceeding under the Bankruptcy Act. 

Then there is another situation where the ticket agency collects 
those taxes. 

Now, I am practically uninformed on the tax laws, but I under- 
stand that the tax statutes provide that the person collecting the tax 
from the passenger is charged with the responsibility of paying it 
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over to the Treasury Department. In many cases the ticket agencic: 
collect it from the passenger and do not in turn pay it the Governmen; 

It is very difficult to arrive at a sum total of that in the United State: 
because it is handled in the various district offices of the Internal Rey. 
enue Service, and the director in Los Angeles, for example, does jo} 
know what the situation is in the director’s office in New York. 

We have had some pretty brazen cases where at least a large irregu. 
lar carrier operating between New York and Puerto Rico lists man 
of his passengers as tax exempt. Their tickets are stamped with 
validator—that is the thing that the agent at a railroad or airline 
counter bangs the stamp on the ticket at the time it is bought—whe: 
the validator reads in a city in Puerto Rico, and we have checke 
through on some of those passengers and find that they have be 
longtime residents of New York City. 

It is, therefore, difficult for us to see how those tickets could hay 
been purchased and validated in Puerto Rico. 

I might say that approximately a year ago I attempted to wort 
out a working arrangement with the Internal Revenue Service where- 
by information of that character that comes to our attention is simp! 
turned over to them. Obviously, that is not our business, but we havi 
turned over to the Internal Revenue Service passenger manifests where 
the plane carried 48 or 54 passengers and some 38 or 40 of them wer 
listed as tax exempt. 

Iam simply giving you very spotty illustrations of some of the prac- 
tices that we have found to exist. 

I can go back a few years and tell you of one carrier—I have for- 
gotten his name but I could supply it if necessary—who was delin- 
quent in remitting transportation taxes to the Government. The Gov- 
ernment then required him to make an advance or escrow deposit 
against taxes—lI believe it was $6,000. 

Well, the carrier, as I recall it, got stranded somewhere without 
gasoline and talked the United States Government into refunding hin 
his advance payment for taxes, which was done, and later again it 
ended up with the carrier owing the Government taxes which were 
never collected. 

Now, perhaps I am volunteering too much or going way beyon 
my field, but I, too, am a taxpayer and I hate to see these hundreds of 
thousands of dollars that should be collected simply being left as 
accounts receivable on the books of the Treasury Department. 

Senator ScHorppet. Well, Mr. Griffith, I do appreciate getting this 
information into the record. As far as I am concerned personally, 
I am going to follow it with a little more detail because I do think 
that is a practice that should not be condoned, and it is a practice that 
apparently is being indulged in and has been indulged in, and there 
ought to be an accountability required some place down the line. 

Mr. Chairman, I will defer to the other members of the committee. 

And thank you, Mr. Griffith. 

The Cuatrman. Do you have any further questions, Senator John- 
son ¢ 

Senator Jounson of Colorado. No. 

Senator Monroney. With the understanding that Senator McCar- 
ran’s statement would conclude the printed record, I wondered if we 
could hear from Mr. Adams who has been invited up here about 3 or 
4 times and who has not had an opportunity to testify. 
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The CuAtrMAN. With the understanding that Senator McCar- 
ran’s statement will be last. : 

Senator Monroney. I know how busy he is. I did not mean to 
inter fere, but I did think we should hear from Mr. Adams who has 
been dag tvs to come up. 

The Cuatrrman. Thank you very much. The committee will be 
pleased to hear from Mr. Adams. 


STATEMENT OF JOSEPH P. ADAMS, MEMBER, CIVIL 
AERONAUTICS BOARD 


The CuarmrMan. I think Senator Monroney wanted to examine 
Colonel Adams, is that not so? 

Senator Monroney. We have largely testimony in the record on 
the basis of the majority members of the CAB and have absolutely 
no testimony regarding the right of entry on the part of any airlines 
other than the grandfathers into this business. I would like to have 
the distinguished member of the Board give us some of his ideas as 
to his feeling, and if he can speak for any others on that very im- 
portant question, I think, right of entry. Are we going to have a 
frozen industry which seems to be the policy of the present majority 
members of the CAB or will there be right of entry ? 

Mr. Apams. Well, Senator Monroney, that is rather a broad ques- 
tion. I would hardly know where to begin exc ept to say that the 
present Civil Aeronautics Act provides the procedural method for 
new applicants to receive certificates of convenience and necessity 
and so on; there is no deficiency in the present bill with regard to 

ipplicants making their applications and having them duly proc- 
ual and the Board has every right to certificate new operating car- 
riers at the present time and has had since the act was passed. 

Senator Monronry. There has been no new certification of trunk 
passenger lines since 1938, has there? 

Mr. Apams. For the carriage of passengers, that is correct, Senator 
Monroney. 

Senator Monroney. There have been two certificated freight lines. 
T believe they are still in indefinite status and there have been feeder 
lines which serve limited territories which are still in indefinite status, 
is that not correct ? 

Mr. Apams. That is correct. 

Senator Monroney. So the only certificated airlines, actually per- 
manently certificated, are the same ones, or mergers thereof, as we 
had when the act was passed in 1938 under the grandfather clause. 

Mr. Anams. That is generally correct; yes, sir. 

Senator Monroney. Does this bill change in any way the right of 
entry that has historically been in the act and the qualification for 
the right of newcomers to hold out any possible hope that they might 
obtain these treasured licenses ? 

Mr. Apams. Well, Senator Monroney, I would like to read from 
page 32 of the Board’s presentation that was made by Chairman 
Gurney on June 1, 1954, where I believe it deals with the proposed 
McCarran legislation as follows: 

Senate 2647 requires that applicants for irregular service be prepared to 


make a full showing of public convenience and necessity. The present law pro- 
vides the Board to authorize such service through an exemption regulation 
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without opportunity for hearing. The Board does not oppose this curtailmey 
of exemption power and thoroughly endorses the change which parag 
301 (f) would make as to limitations in certificates. 

The current problem is basically this: Section 401 (f) of the 199 

act contains a clause which states that— 
No term, condition or limitation of a certificate shall restrict the right of aj; 
carriers to add to or change schedules, equipment, accommodations, and facili. 
ties for performing the authorized service as the development and the demang 
of the public shall require. 

If the Board should find in its irregular investigation that there 
need for supplemental service of a limited type, this provision m ght 
well interfere with the imposition of terms and conditions in a cert 
ficate which would restrict the authorized service to that for whi 
public convenience and necessity had been shown. 

Carrying on, gentlemen, I would like to say just a few words at thi 
time, that the problem of supplemental service which brings before us 
the problem of the existence and operation of large, irregular carriers 
is, in my opinion, one of the most important problems that confront: 
the Board. I have been a member of the Board since February 6 o! 
1951. Since that time I believe I can say that no subject has been as 
recurring and no subject has brought our Board before the Senat 
various Senate committees, on as many occasions over the period of 
time since February 6, 1951, as the question which you are now dis 
cussing or which Senator Monroney brought into the discussion, the 
question of supplemental service and the large irregular carriers. 

Now, the Board has made a contribution, it feels, to this in what w: 
refer to as our omnibus case. The Board set down a case for hearing 
some 2 years ago and it included as parties all 63 of the holders of let- 
ters of exemption, being the large irregular carriers. The purpose of 
that proceeding is to determine whether or not there is a need for the 
service that these people provide and, if so, how can the need be met 
under the proper adjudication of the Civil Aeronautics Act. 

Now, at this time the examiner has that case and we have not as y 
had an examiner’s report and then, at that time, the Board will bay 
the problem squarely before it. That is why I refer again to this 
statement the Board made that should there be a need found for this 
supplemental service we do not feel under the present reading of tli 
act, being particularly section 401 (f), that we could grant less th 
a full certificate. That is the problem that I think we need suppor 
and help and guidance from this committee on. 

To that end, the Board has submitted to this committee a proposed 
bill. It is on this one page, and it was with the thought that it wo 
be desirable if such could be passed separately from the larger consid 
eration, but that may or not be practical at this late date. 

This says, “A bill to provide for the certification of supplements 
service air carriers, and for other purposes” : 

Be it enacted by the Senate and House of Representatives of the United Stutes 
of America in Congress assembled, That section 1 of the Civil Aeronautics Act 
1938, as amended, be amended by renumbering paragraphs (32) and (35) @) 
(34) respectively, and by inserting therein a new paragraph (382) reading a 
follows : es 

““(32) Supplemental service air carrier means an air carrier holding a certil: 
cate of public convenience and necessity wherein the holder is designated as 
such, which designation was included therein on the original issuance of the 


certificate.” 
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Sec. 2. Section 401 (f) of the said Civil Aeronautics Act of 1938, as amended, 
is hereby further amended by striking the period at the end of the fourth sentence 
thereof, inserting a semicolon in lieu thereof, and adding the following proviso: 
«provided, That the Board shall, in issuing any certificate to a supplemental serv- 
ice air carrier, include in such certificate such terms, conditions, and limitations 
as are necessary to define the type and extent of the supplemental service au 
thorized by such certificate, and to assure that the service offered thereunder does 
not exceed the authorization.” 

Sec. 3. This Act becomes effective thirty days after enactment. 

Senator Monronry. Does that have the full endorsement of the 
entire CAB ? 

Mr. Apams. Yes, sir; this bill has the unanimous support. I would 
say that the Board is unanimous in feeling that it must meet this prob- 
lem and, as I said previously, we have taken up a greater proportion 
of our time, I believe, with this problem than any other single problem 
facing the Board. 

As you have observed, this would amend section 401 (f). That is 
the proposal that has been made at this time, Senator Monroney, to 
the Board with the thought that legislation of this type is necessary 
if we are to properly handle the matter of supplemental service au- 
thorized by such certificate; and to assure that the service offered 
thereunder does not exceed the authorization. 

Now, that is the proposal that has been made at this time, Senator 
Monroney, by the Board, with the thought that legislation of this type 
is necessary 1f we are to properly handle the matter of supplemental 
service. 

Senator Monroney. In other words, these irregular carriers today 
are not operating under the law but they are operating under exemp- 
tion from law, is that not correct ? 

Mr. Apams. They are operating under an exemption that exempts 
them from the obligations of having participated in the hearing for 
a showing of public convenience and necessity and receiving a certifi- 
cate. 

I would like at this time, if I might, to just read a sentence from a 
dissent in the Transcontinental Coach Type Service case. This was 
my first experience with the problem. This case was issued on Novem- 
ber 7, 1951. I had been on the Board at that time approximately 10 
months, that case being the Transcontinental Coach Type Service case 
in which there were four applicants for coach-type service. The ap- 
plicants did not receive certificates in that proceeding. I would like 
to read this one paragraph, if I might: 

One purpose of this dissent is to represent the interests of the half million low- 
fare air-coach travelers who annually find their transportation requirements met 
only by the operation of irregular low-fare coach operators. While no repre- 
sentative of these passengers appeared at the hearing or oral argument in this 
case, I feel it my duty to speak for them and meet, if possible, their demands and 
needs for low-fare mass air transportation. 

The CHarrmMan. That was from your dissent? 

Mr. Apams. That was from my dissent. If I have dissented and if 
I have been in somewhat less than full agreement with the majority 
of the Board on this question, I would like to say that I find myself 
with the problem of the public need. I think that that must be con- 
sidered in this question. True, whether the people violate the regula- 
tions and whether they fly too many flights is something that the 
Board cannot overlook; must handle it in the proper fashion. But I 
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have had difficulty and I have difficulty with the basic philosophy t} 
the need on the part of the public is not to be considered in a ¢ ase of 
violation of flying too frequently. It occurs to me if these people arp 
flying too fre quently, obviously they are not flying empty. If they ar 
flying too frequently there must be a public need and the Board shoul 
explore that. 
Senator Monroney. Right there, I believe in the earlier part of 
your recommendation, or ‘the Board’s answer to this first section o: 
permit certification, the holders of those certificates have the right to 
add schedules as the load builds up without any additional contact or 
approval of the CAB. th 
Mr. Apams. They have an obligation under their certificate to ren. dom 
der the service that the public needs. = are 
Senator Monroney. In fulfilling their part of their charter, they flew 
are supposed to furnish enough airplanes to move the load from poinj whe 
to point. me 9 pe 
Mr. Apams. Well, yes, sir; and I would like to be sure that the com- the 
mittee understands that the thought expressed here with regard to loy JR ‘ire 
fare mass air transportation was my own, but it was in a different si 
atmosphere than exists today. At the time that this Transcontinenta choi 
Coach case was published, I believe July 1, 1950, which was the time in. 
volved in the hearings, there were two round-trip transcontinental 
coach flights in operation. 
Now, since that time, those have increased to the extent of, I believe. 
today there are 30 low-fare transcontinental coach flights. So, : th 
extent th: at my opinions express the public need, I believe it has beet 
fully vindicated, that there is this great public need for low fare mas 
air transportation and it is a responsibility of the Board following the 
directives of the Senate and the Congress under the act, that we met 7 
the need, and that, of course, is why you gentlemen are here today. | Imp 
come back once more to say that I believe that the supplemental servi I 
certificate would offer the greatest opportunity for this Board to can = Our 
out your intent in this matter and I believe that we are prohibit sen 
from doing that at the present time under section 401 (f). [a He 
speaking now only to such supplemental service as may be found { -” 
be necessary and required and that is not a determinable point. Ir ¥B W'’ 
is in issue in the omnibus proceeding as to whether there is a need for a - 
this supplemental service. — 
Senator Monroney. Do you have the right as a Board to direct any — 
of the certificated airlines, trunklines, to fly coach schedules? SN 
Mr. Apams. The authority to direct them to? No; I would s:y He 
that section 401 (f) would prohibit the Board. It says here, thereis 
a clause in that section which says, “No term, condition, or limitation J th 
of a certificate shall restrict the right of an air carrier” and so on “to re 
change schedules, equipment, accommodations.” I do not believe that aa 
we could direct a particular type of service ; no, sir. . this 
Senator Monronry. For example, to put it in plain parlance, if 1, 
the railroads were running coach service coast to coast, and they were 
running all Pullman coast to coast, if the railroads found their traf 
on the “Pullman lines decreasing and their load building up on the 
coach service which they might find unprofitable without the Pullman 
service, then they could withdraw if the ICC Act was similar to the 
CAB Act; they could withdraw without any hindrance from the ICC 
their coach service and furnish only Pullman service, is that correct! 
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Mr. Avams. I find that question somewhat difficult to answer yes 
or no. 

Senator Monroney. Put it in plain aviation terms. The certificated 
airlines, if they chose, without any Government direction whatsoever 
or permission necessary, could overnight discontinue their coach 
service ¢ 

Mr. Apams. Yes: I believe the answer would be that they could 
determine the nature of the service they were to supply and that they 

‘ould che ange it. That is why I eall to the committee’s attention the 
fact { that the chs anges that have been made since this principal case, 
Transcontinental Coach Type Service case, we now have one 
domestic transcontinental carrier which, if the reports in the dailies 
are correct, and I have no reason to doubt that, in a recent month 
flew approximately 52 percent of all its seats domestically in coach 
whereas as a matter of 3 years ago that percentage might have been 
5 percent. Of course, my approach to this is from the standpoint of 
the need of the public and how that is bei ‘ing met; and that is the 
direction in which my participation in these matters has gone. 

Senator Monronrey. Would you like the public to have their free 
choice of whether they fly coach service or first class service? 

Mr. Apams. I believe they have that now, Senator Monroney. 

Senator Monroney. At the present time. But if the coach service 
should be limited to only those certificated airlines and the CAB has 
no control over discontinuance of low rate schedules then it would be 

completely beyond the control of Government to maintain that present 
low price service, is that correct ? 

Mr. Apams. Such a possibility arises; that is why I feel, Senator 
Monroney, that the Board does need your help in amending section 
401 (f) so that to the extent necessary, supplemental service might be 
implemented. 

I regret exceedingly that Senator Johnson left because on one of 
our previous appearances, I believe in late 1951 before this committee, 
Senator Johnson posed a question to the Board somewhat as follows: 
He stated a case that had come to his personal attention where it was 
difficult to procure transportation between this pair of city points 
within 2 weeks and he asked the Board this—he said, why would 
it not be possible for you to take these people that are under your 
jurisdiction, with these exemption certificates, and permit them to go 
into an area such as that and render supplemental service until such 
time as the public convenience and necessity had been met. 

Now, end of remarks relating to Senator Johnson, that was a very 
searching question and I believe goes right to the heart of the sub- 
ject th: at we have had not only then but we still have, and that is, does 
the Board have the authority to permit supplementary service where 
it is indicated there is a public need. And that is why, coming back 
again, that I am very pleased with the Board’s proposal that we have 
this legislation, such as I have referred to, amending section 401 (f). 

The CuHatrMan. It is already part of the record. 

Senator Monroney. I would think, though, in granting a supple- 
mental service certificate, even under the Board proposal, that ex- 
es nce in operating an airline or operating passanger service under 
etters of exemption would be one of the paramount questions of 
whether this supplemental service could be certificated or not. 





1228 REVISION OF CIVIL AERONAUTICS ACT 


Mr. Apams. Oh, yes, sir. But the McCarran bill proposes that, 
Senate 2647 requires that applicants for irregular service be prepared 
to make a full showing of public convenience and necessity and at that 
time, Senator Monroney, your point would be met. The varied app)i 
cants with their varied background and experience would all be ad. 
judicated by the hearing officer and the Board in the awarding of any 
authority under the supplemental certificate. 

Senator Monroney. But a nonflying airline or a nonflying ex. 
empted, nonsked carrier, would not have that experience that would 
probably persuade the Board to even give those applications seriou 
consideration, would it? 

Mr. Apams. I would not answer that because I do not know how 
many applicants we have in this case and how qualified they are rela- 
tively. 

Senator Monroney. But their qualifications in the air and thei; 
ability to fly and to maintain their planes and have a safety record that 
is good would be an important item of evidence in any hearing, would 
it not ? 

Mr. Apams. Yes, sir. Under the Board’s approach, and under the 
proposal in Senate 2647, there would be an opportunity to properly 
evaluate that, as I understand the proposal. 

Senator Monroney. If action were taken by the CAB to withdraw 
letters of exemption, and the line passes out of existence before they 
can be heard on their certificate application, either under present lav 
or under the proposed suggestion, then they would have not much on 
which to base an application, would they, for entry ? 

Mr. Apams. Senator Monroney, the omnibus proceeding when it was 
set down among other matters explained that these exemptions for 
operating would continue in full force and effect until such time as 
adjudication has been reached in the case. With 1 or 2 exceptions, they 
have continued to this day. 

Senator Monronery. We have no assurance, however, that they will 
continue, or that the Board may not use its powers, might not use its 
powers it has to withdraw and to put out of existence those airlines 
for alleged violation of economic orders regulating solely the fre- 
quency of flights. 

Mr. Apams. Well, Senator Monroney, the spirit of the statement in 
the omnibus proceeding, I think, does not permit us to withdraw ona 
policy basis this permission to these applicants during the pending of 
the hearing. 

Now, there is one case that comes to my mind—I believe it was the 
New England Air Service—that the Board brought an action against 
and the facts were quite morbid in that case. The treatment of the 
public was so far below the standard that all the parties to the case, I 
believe even the carrier itself, somewhat vanished in the proceeding; 
but the Board did revoke that letter and to the extent that I am answer- 
ing your question, they do not have a certificate now and if they were 
to be an applicant at a later date, I think their record of service in the 
past to the public would be insignificant. 

Senator Monroney. I quite agree that for violation of safety, for 
failure to carry through with their contract with their passengers to 
ily within a reasonable time, weather permitting, to the destination 
would certainly be a just cause; but I am talking solely on the eco- 
nomic basis of whether they have lived within the letter and dotted 
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every “i” and crossed every “t” of the regulations regarding frequency 
of fight, to serve passengers that were ready, willing, and able to 
use their means of transportation and when using them found they 
were delivered safely at their destination, would that type of airline 
which is found to be guilty of violation of CAB regulations only 
because of frequent flight be killed before they could receive the action 
of the Board on this omnibus case ? 

Mr. Apams. Well, Senator Monroney, I could not speak for what 
action the Board might take. But I would like to at this time restate 
what I thought might be a difference that I hold and have held from 
time to time with my colleagues in regard to taking into considera- 
tion the need for the service in bringing a revocation action for too 
frequent flights. I believe i it is our policy that that need has no place 
in the consideration of a violation of the frequency regulations. And 
that is the law as we are interpreting it. I think that in a considera- 
tion of such an enforcement proceeding—we are leaving out, I am 
sure, you and I agree we are leaving out—any cases of misrepresen- 
tation, of advertising, we have —_ got a clean case of somebody mak- 
ing more trips than they should under the regulation. I think that 
in such a case I would give some weight to the Board’s sna on 
the basis of the public need for the service. 

In other words, if the people were standing at the airport gates and 
these extra flights were flown, why, it would occur to me that there 
ie probably some deficiency in our regulations somewhere along the 
line. I cannot be too specific, but I would be willing, I believe, to | give 
some consideration to the public need in the matter, not confine my 
thinking to the corporate entity that is doing this and whether they 
should have the right or whether they should make money. All of 
those things are part of a basic transportation, and we are under the 
act charged with seeing that it is financially stable and I am sure that 
we have no critic on that field, that present commercial air transpor- 
(ation in the United States is in marvelous condition, in my opinion, 
financially, and in every other way. It is an excellent — today. 
I just feel that in considering this supplemental type of service, I w ould 
want to look to the public need, as I stated, in this original experience 
with the problem, in the Transcontinental Coach Type case and while 
(hat expression was made about 3 years ago, I have had no reason to 
change my thinking in that regard. 

Senator Monroney. But there are certain revocations of letters of 
exemption that are pending before the CAB on carriers involved in 
that proceeding ? 

Mr. Apams. Certainly, I want to answer that frankly. Technically, 
Senator, they are not before us, no. I believe our Office of Enforce- 
ment has testified that they are in the process of bringing certain ac- 
tions but those were brought within their sc ‘ope of responsibility and 
they are not now before the Board for decision or evaluation. 

Senator Monroney. Did those complaints and investigations from 
the Enforcement Branch originate with the public or with other 
airlines ¢ 

Mr. Apams. I would prefer that Mr. Griffith answer that. I would 
like to say that the Board has been unanimous and I think that we 
have taken a proper attitude with regard to our Office of Enforce- 
ment—now it is the Office of Compliance—that the Board does not 
instruct the enforcement proceedings in particular cases. I mean 
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those matters are undertaken under the responsibility attached to 
Director of the Office of Compliance. So we do that, I believe, to bp 
in a more judicial attitude when the matter comes before us. 

In other words, we’ are not the complainant and the judge at 
same time but we will be the judge when the matter comes to us 

Senator Monroney. Mr. Griffith is here. Could he enlighten us 
to the source of complaints on revocation ? 

Mr. Grirrirn. I will be glad to, Senator Monroney. There are ty 
types of formal enforcement proceedings. The first are those type 
initiated by Compliance Enforcement. They may arise through ¢o) 
plaints from the public, through information developed by our oy 
investigators, or both. 

The second type of enforcement proceeding is one provided for }) 
the Civil Aeronautics Act where a third party may file a complaint 
against, let us say, a carrier. 

Senator Monroney. Is there any differentiation there betwe 
safety and the conduct of the service to the passenger on the observ. 
ance of air-flight procedures, and the economic matter ? 

Mr. GrirritxH. I believe that was covered before you came in th 
room and I can sum it up very quickly. We are concerned only wit! 
compliance with the economic provisions of the act and of the Board’: 
regulations; not at all with safety or operational requirements und 
what are known to us as the Civil Air Regulations. 

Senator Monronry. That is done by the CAA at the present time 
under agreement with the CAB? 

Mr. Grirritn. Thatis correct. 

Senator Monronrey. You deal strictly with the compliance as t 
economic regulations? 

Mr. Grirrirx. Going back a minute, Mr. Nunneley has said that 
you said under agreement with the CAA; it is not under agreement; it 
is under the act itself. 

Now, answering your question ; yes, we do. 

Senator Monronry. The new act places it under agreement wit! 
the CAA? 

Mr. Grirrira. Answering your question, yes, we are concerned only 
with economic violations. 

Senator Monronry. Could you tell me without violating any reg 
lations whether these economic complaints against participating mem 
bers in the omnibus air-coach case were received from the pub! 
from the traveling public? 

Mr. Grirrirn. I don’t quite know how to answer that because the 
traveling public very seldom has either the knowledge or the incen- 
tive to actually commence a formal enforcement proceeding which 
requires the docketing of the complaint, complying with the pro- 
cedural requirements. 

However, I can tell you that another function of our office is to re- 
ceive and investigate and respond to all kinds of service complaints 
from the public. We meld those into a formal enforcement proceed: 
ing which we commence but not by name or identity of the particu- 
lar member of the public. 


In other words, sometimes it is the observation of our own investi: : 


gators that leads to the commencement of a proceeding. Sometimes 
it is a complaint or series of complaints from the public which is the 
tipoff that we should start off investigating that particular carrier. 


Hav 
pend 
gation 
Mr. 
Seni 
airline 
Mr. 
Sen 
[ was 
Mr. 
tion | 


imation 


locKIT 


contre 


ever 
no d 
tion | 
nstit 
of i 


trun 


M 





REVISION OF CIVIL AERONAUTICS ACT 1231 


Have I made myself clear? 

Senator Monroney. I don’t know just exactly what type of investi- 
gation your De »partment runs under that—— 

Mr. Grirrirn. It is everything connected— 

Senator Monroney. Have you ever proceeded against a certificated 
airline on economic compl: rints? 

Mr. GrirFitH. Yes, sir. 

Senator Monnoney. Without naming names, what is the nature? 
[ was wondering what the violations would be, the type. 

Mr. Grirriry. Tariff violation, advertising violations under sec- 
tion 411, failure to comply with the reporting provisions of the regu- 
lations. Failure of a carrier to permit Board auditors free access to 
the records of the carrier. Situations where there are illegal inter- 
ocking officer or directorate situations, or illegal control or elements of 
control by someone engaged in the phase of aeronautics or in one car- 

or another. Those latter two are sections 408 and 409 of the 
ict itself. 

ator MoNRONEY. Those are all types of cases that you have 
igainst the certificated airlines? Was ever any revocation of 
icates asked for as a result of violations of these certificated 
irlines ? 

Mr. GrirrirH. Senator Monroney, the Civil Aeronautics Act itself 
everely limits—and I don’t have the exact words of the section, but 
no doubt you could be referred to it—the grounds for which revoca- 
tion of a certificate may be instituted. During the past year, we have 
nstituted one proceeding against a ee ated airline for revocation 
of its certificate. That airline—or don’t you want me to 
hames - 

The CHarrMan. It makes no difference; it is public record anyway. 

Mr. Grirrirn. It is a matter of public record. We have instituted 
me in the past year. 

Senator Monroney. That is to your knowledge the only one that 
has ever been instituted against certificated airlines? Was that a 
trunkline or a feeder ? 

Mr. Grirriru. That is a cargo carrier. 

Senator Monroney. There has never been instituted against the 
regular—of course, the cargo carriers are not in a true sense certifi- 
cated carriers; they are still indefinite or under a nonpermanent 
‘ertificate. 

Mr. Grirrtrn. They are on a temporary certificate of public con- 
venience and necessity. 

Senator Monronry. So, to your knowledge, no action has been 
taken against a permanently certificated air passenger trunkline 

Mr. GrirrirH. Let us answer you this way: I am uninformed either 
vay. None have been started during the time I have been in office. 

Senator Monronry. Would that be because of the fact that eco- 
nomic violations are not considered of the serious nature as the viola- 
tions of air safety and other factors entering into the air transport 
field? In other words, one is a misdemeanor and the other is in the 
nature of a felony or something of that kind, and there are different 
tegrees of punishment involved, perhaps a fine or reprimand for 


vol ation of economic regulations and the death sentence for violation 
of safety. 


hame 
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Mr. Grirritn. As I said, the Board itself has no power to impo 
civil penalty or fine. 


Senator Monronry. The Board, but not your division, has the right 


to ground an airline if they were flagrantly violating safety reg 
tions; is that not true? 

Mr. Grir Fi1H. That is correct, but that does not come under m) 
jurisdiction at all. 

Senator Monroney. So there is no jurisdiction within the econom 
sphere in which you operate for any such type of grounding of an ai 
line for economic reasons ? 

Mr. GrirritH. Not that I know of. There are a few limited j) 
stances spelled out by the act in which a permanently certificated ca 
rier can have its certificate revoked. 

Senator Monroney. Could you tell us briefly what those are? 


Mr. GrirritH. I think Mr. Nunneley could. I am not familiar wit} 


them or as familiar as I should be. 


Mr. NunNELEY. Provisions for revocation appear in 401 (h) of the 


act and it reads as follows: 


The Board may revoke any such certificate in whole or in part for intentiona 
failure to comply with any provision of this title or any order, rule, or regulatioi 


issued hereunder or any term, condition, or limitation of such certificate provided 
that no such certificate shall be revoked unless the holder thereof fails to compl; 


within a reasonable time be fixed by the Board with an order of the Boar 


demanding obedience to the provision or to the order other than orders issued 
in accordance with this proviso, rule, regulation, term, condition, limitation found 


by the Authority to have been violated. 
In other words, there must be a finding of violation and oppo 


tunity to comply and a finding that complia ince has not been achieved 


after such notice and opportunity before revocation can occur. 


Senator Monroney. That would include the economic regulation: 


such as has been testified to. 

Mr. NunNELEY. Yes, it clearly includes violation of either econom 
order or regulation. 

Senator Monroney. Any order or regulation of the Board woul 
be sufficient if not complied with for revocation of a permanent) 
certificated airline? 

Mr. Nunnetey. It would be sufficient if it were intentional failur 
Those are the words of the statute—to commence a proceeding to tlia 
end during the course of which the carrier would have to be give 


notice and opportunity to comply and, if it did then comply, no revoca- 
tion would be permissible. It would only be if it failed to comp) 


after such opportunity that proceedings could go forward to rev 
cation. 

The Cuarrman. The Board has the power to set the time. 

Mr. Nunnery. There has to be a second finding, in effect, of vio 
lation after notice. 


The Cuarrman. The Board can fix a time within which they mus 


correct the failure to comply. 
Mr. Nunnevey. After they have found there was intentional failur 
they can fix a time within which there must be compliance. 


Senator Monroney. The Board can use that on economic matters 


Mr. Nunne ey. There is no question about that, Senator. 
Senator Monroney. That is the question I was getting at. 


Mr. Apams. I have nothing further, Senator Monroney, on this 


matter of urging that the committee give consideration to the bill pro 
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posed by the CAB to amend section 401 (f) to permit the Board to 
provide supplemental service by having conditions in a certificate that 
vould make it possible to issue less than a full certificate and that, in 
my opinion, would make it possible to meet the needs of the public 
under isolated cases or cases that come to our attention by such a 
supplemental certificate award after hearing. 

I just want to call your attention again—I am sure I speak for the 

oard—that this question of supplemental service as it relates to 
rights of entry, as it relates to the problems of the nonscheduled or 
large irregular carriers, is one of the most continuing and important 
problems that the Board has at the present time. It is my belief, and 
this is my personal belief, that it will not be resolved by us without 
your support, by some such amendement as the Board is presently 
proposing. 2 

Senator Monroney. The certificates of exemption were issued on 
statutory authority, were they, to the irregular carriers, or was it by 
agreement of some kind ? 

Mr. Apams. Counsel Nunneley can answer that better than I can. 

Mr. Nunnetey. They were issued pursuant to the authority granted 
to grant exemption which appears in section 416 (b) ; that exemption, 
of course, as explained earlier, was from the requirement for a certifi- 
cate before operations in air transportation were conducted and the 
exemption was for infrequent and irregular service. 

Senator Monroney. In the act of 1938? 

Mr. Nunne.ry. Power to grant exemption is in the act of 1938, 
section 416 (b). 

Senator Monroney. You are acting under a provision of the statute 
that was passed in 1938, long before we had irregular carriers, irreg- 
ular service and carriers under this exemption certificate as we now 
know them. At the time the act was passed, at the time the provision 
under which we are now operating, this business we are now talking 
about was not in being. 

Mr. Nunnery. The use of large transport aircraft of the scope 
and extent to which they are now used by the irregular service were 
not in being. They were operating or conducting service largely in 
smaller airplanes. 

Senator Monroney. More or less like the taxi service that you find 
on airports today. 

Mr. Nunnery. More ordinarily, there may have been a few in 
transport aircraft of that day but much smaller. 

Senator Monroney. The failure of Congress to act and bring up to 
(ate these letters of exemption, is partly responsible for the situ- 
ation we find today and the troublesome problem of the irregular car- 
riers and lack of any adequate authority to deal with them or to permit 
an operator who is truly seeking to render a specific specialized service, 
you just don’t have any legislation that had that type of service in 
mind at the time part of the act was passed. Is that not true? 

Mr. Apams. I think that is a very proper summary and of ‘course 
that goes to my premise that this is a joint matter of concern between 
this committee and our Board to meet the problem of supplemental 
service and it is the Board’s opinion and it is so stated in our presenta- 
tion to this committee, that we do not feel that under section 401 (f) 
at the present time that we have the legal authority to grant anything 
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less than a full certificate; and we feel that it is necessary if supp); 
mental service is to be met by a certificate, after a hearing, wh 
proposed in the McCarran bill, that we would need this brief ame; 
ment to the section which the Board has proposed to this committee 
yes. sir. 

Senator Jounson. May I interject a thought, Mr. Chain 
Senator Monroney said that there is some responsibility in the ( 
gress and I[ agree with him that there is, but 1 think that the resp 
sibility also goes toward a change in the law which does not per 
these letters of permission. I think that the law ought to be ami 
so that there is no such permission, legal permission, given to 
riers to render an irregular service in the future. I think that 
whole thing ought to be stopped because it is going to be a coi 
irritation to everybody concerned and it is not in the public int 
in my opinion, anyway, and it is the cause of irritation and trou! 

3ut_ I do agree with Senator Monrone *y that the Congress does | 
a 1 responsibility in the whole matter. 

Senator Monroney. We saw this thing develop in the Congr 
the time of the disposal of surplus planes in great numbers, and 
starting up of numbers of businesses after the war. The man 
had flown missions overseas, bomber pilots and all, got into this I b 
ness after the conclusion of the war; but rather than act to mee 
need of these men seeking a livelihood in a new business or the 
sengers who were waiting at the airport for cheap, low-cost t1 
portation at a less price than the certificated airlines were then c! 
ing, Congress just let the 1938 shoe fit the 1950 foot and it just 
not made to fit that particular problem. 

Now we come to the year 1954 where, because they have tried : 
fulfill what they determined to be an economic opportunity and | 
sengers ready, willing, and able to use their service, that the re\ 
tion of these certificates is proposed without giving them an opp 
tunity to find through an up-to-date provision for that type of se1 
the opportunity to have this temporary supplemental service r 
nized by law. 

Senator Jonnson. Yes, and, in addition to that, the chairman 
the CAB, Mr. Landis, was quite responsible for what developed « 
He encouraged it in every way as the chairman of the CAB, but ¢! 
is all past history. Now the thing to do is to straighten it out ‘ 
best we can. The Board is being har assed and embarrassed and ev ET) 
thing else. The Members of Congress seem to be pretty much of 
uncertain mood. There seems to be a great difference of opinion 
here, but I think it ought to be faced by the Congress, by this co 
mittee, and it ought to be str aightened out once and for all. 

Mr. Apams. It ought to be straightened out once and for all \ 
present-day needs and present-day requirements. 

Senator Monroney. I am glad to have your comments as the ‘ 
tinguished former chairman of this committee. Senator Johnson 
lived with this problem for so many years and has had such a hand 
building up our civil aviation pic ture here. The only fear that Ih 
is that before they can reach this segment of the industry with a p 
motor to give it the proper legislative authority to serve the pul 
that rigor mortis will have set in on those who have flying ag hov 
to actually do this job that the CAB by unanimous opinion has deter: 
mined needs to be done. That is a matter of supplemental service. 
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Phe CHarrMAN. Senator Schoeppel. 

Senator Scuorprent. Mr. Chairman, I have just a few questions. 
First, I want to say that I find myself in very substantial —r ent 
with the distinguished Senator from Colorado with reference to these 
letters. I do think we are going to have to face up to that. ‘y feel 

iat the way that has been handled as has been shown here, is some- 

ing that certainly must he or appled with and probably s ypped. 

Now, Mr. Adams, I respect vour views and your positions whi ch vou 
have made clear. Let me see if I understand you. Was it your posi- 
tion that you argue for exemption for, say, the nonscheduled opera- 
tors who are limited or controlled in a restricted type route operation 4 

Mr. Apams. Senator Schoeppel, I was not a participant at the 
origin of this problem during the time the exemptions were originally 
eranted, but I concur with Senator Johnson that a matter as signifi 
cant to the public as the carriage of these people by air in the volume 
that we are dealing with here, cannot properly be handled by ex- 
emption, and I am sure that every one that has come in contact with 
the problem in the last 5 to 8 vears agrees that it is not a practical way 
to handle it. So, when you asked what my recommendations are, 
Senator Schoeppel, my recommendation is in support of the Board’s 
proposed amendment to section 401 (f) to the extent that if supple- 
mental service is demonstrated to be needed, the Board could at that 
time, at the showing of the need, not grant another exemption which 

1 loose way to handle it and which gives you almost no control 
over what you have granted, but that we could issue a supplemental 
certificate to a carrier to render a specific type of service. We would 
state in there that the flights are to be made in this number and with 
this type of equipment, and in a manner which none of those quali- 
fications are we privileged to put in a certificate because section 
101 (f) prohibits us from limiting or defining the services and so 
forth. 

Senator Monronry. You could not limit any certification under 
present law to air-coach service or to service of intermediate points 
ona route? 

Mr. Apams. Senator Monroney, it is difficult to answer because it 
goes to whether or not air coach is sufficiently separate as a type of 
transportation, whether or not the fact that the price is cheaper, 
whether that makes it a separate or distinct type of trmmamaletaahinn 
I will refer to the decision in the air cargo case. That is an example 
f the Board having issued a specific type of certificate. But the 
Board found there that that type of service was sufficiently distin- 
guished, all cargo, to support that certificate. 

Now, whether it could issue a coach-type certificate, of course, the 
Board has met that in the Trancontinental Coach Service Case. In 
that case, the Board found that the service was not sufliciently dis- 
tinguishable to limit the type of service to be provided by the appli- 

ints. In other words, that were they to receive a certificate, it would 

| full-blown certificate and the Board was not prepared to grant 
38 certific ates. 

Senator Monroney. Therefore, without the legislation proposed by 

e Board, you would in effect have to certificate any airline on sup- 
ise service or specific type of service as a full-blown all 
necommodation carrier. 
Apams. That is my understanding, Senator Monroney. 


79 
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Senator Jonnson. How did you certificate freight carriers, 
cargo carriers? How did you do that if you do not have the powe: 
to limit ¢ 

Mr. Apams. I was not a member of the Board at that time. May 
I ask the general counsel to answer that question ? 

Senator Jounson. I would like to have the answer to it becaus: 
know you did place a limitation on all-cargo carriers. 

Mr. Nunnevey. I think the answer lies in the early part of M 
Adams’ discussion of this point, that it must be an ability adequate ly 
to describe the authorization in terms of a type of service to be i 
formed. The difficulty in connection with coach certificate is in defi 
ing that as a type of service. If it can be done by effective and reason- 
able means, a certificate limited to that type of service could be issued. 
That was the question that was raised in that proceeding. The appli 

cants were asked to provide for the Board’s consideration a definitio; 
of service which would meet that problem and I believe none that was 
felt to meet it was forthcoming. Of course, even if you succeed in ce 
fining the class of service you cannot limit the number of schedules 
provided in that class of service nor could the Board disregard the 
other limitations that are specifically prohibited in section 401 (f). 

Senator Monronry. You could, under the proposal of the CAB, 
though. 

Mr. Nunnetey. Yes. It should be made clear that that proposal is 
applicable only to a carrier which applies for and receives a certificate 
as a supplemental service carrier. Those same limitations would not 
be applicable to a general certificated carrier whose application was 
for a general service, nor would it be applicable or could it be applied 
to the existing certificated carriers. 

Senator Monroney. As a matter of fact, it is pretty easy in writ 
ing a special certificate for a freight line to say that they shall carr 
no passengers. That is clearly distinguish: able, but when both 
passengers, to define the class of service, it would require some writing 
of definition and sliding scale of differential and services that mig 
make it quite a problem. 

Mr. Nunnery. That is correct. It isa much more difficult proble 
to do it in terms that are definite and capable of both observance «) 
enforcement. 

Mr. Apams. I think I can be helpful, Senator Johnson, in your 
question. The restriction in the all-cargo case did not go to the author- 
ity for restriction that we seek by this ‘proposed amendment. 

In other words, having granted these cargo carriers a certificate, the 
Board has no authority to s vy that they shall make 3 flights a day coast- 
to-coast or 5 or 2. They have an unlimited authority. We do not 
say to them that they are to use a certain type of equipment, and so on. 
We do not put in any of the restrictions that I think would be necessary 
if you were considering only supplemental service. That is why the 
Board at this stage feels that we need such legislation. 

Senator Scnorrren. Mr. Chairman, I wanted to follow up on about 
four short questions. j 

Cannot we agree that the operations of some of the nonschediiled 
airlines, such as ; they conduct them on the principal traffic routes of the 
certificated carriers would inevitably take away some of the reventt 
which the certificated carriers would probably need to make up for 
the loss points on their certificated routes? 
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\Mir. Apams. I can answer that specifically, Senator Schoeppel, if 1 
might have just a minute. 

Senator ScHOEPPEL. Surely, because inevitably they would have 
loss points on those routes which they are required to serve. 

Senator Jounson. And which is important in the public interest 
that are to be served. 

Senator ScHoEPPEL. I was going to follow up with another ques- 
tion, to ask if it is not important that that type of service must be 
rendered in the interest of the general public. 

Mr. Apams. In this dissent that I prepared at the time of this Trans 

continental Coach case, I made the point that the operation of low- 
fare air coach by the Irregulars during the period covered by the hear- 
o, did not divert from the certificated carriers. 
In other words, the record actually showed that where segments 
were Offered this additional low-fare air coach transportation, where 
those traffic segments were also served by certificated carriers, that 
the growth in the travel on the part of the certificated carriers was 
heavier on those segments than on other segments of their system 
where there was no operation of low-fare air coach and low-fare air 
coach is a great stimulant to air travel. That was the basis of my 
point, Senator Schoeppel. Those were the facts in regard to the 
traffic segments covered in that case. 

Senator ScHorpren. Then would you permit the certificated carrier 
in put on a type of service that would just handle that alone in com 
petition with those that are exempted from regular operations / 

Mr. Apams. The certificated carriers need no authority, Senator 
Schoeppel. They can determine the manner in which they will render 
their service whether it will be by coach or in what amount. That 
isentirely within their management discretion. 

The CHarrman. You would have responsibility or power over that 
f your amendment were adopted ? 

Mr. Apams. Yes, sir. 

Senator ScHorpret. Can we further agree that some of the non 
scheduled operators have not obeyed the present restricted exemption 
privileges as it has been given ? 

Mr. Apams. I believe the Board has found in several of the cases 
that it has prosecuted to conclusion that the carriers flew more regu 
larly than the spirit of the regulations permitted. 

Senator Scuceppe.. Of course, whatever we do here, we would not 
want to permit a type of operation where they were in violation of 
the law or the rules or the regulations. We would not want to permit 
‘hat where a violator would be rewarded. We have got to look out 
for the orderly procedure and the orderly rules and regulations of 
transportation after due hearing, of course, in the interest of the gen- 
eral public and we should not reward an operator who violates it, 
should we? 

Mr. Apams. No. I believe that a court or agency such as ours in 
(lefining the fitness of any applicant will consider their integrity and 
past operations but I would like to add a thought. Senator Schoeppel. 
You were discussing this morning the clarity of the Board’s regula- 
tions with regard to frequency. 

Senator Scnorepre.. I was asking Mr. Griffith about his opinions 
upon that and what the courts had determined in some of those cases. 

Mr. Anas. Yes, sir. 


] 
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Everything that you learned this morning was, of course, corr 
As far as the courts are concerned, I would. like to have you unde 
stand, however, that all the court said in those cases was that w “se re, 
as in the cases before the sm, the carrier was operating more than dail 

flights, that obviously was not irregular service. But there is a great 
deal that re to be done as far as clarity of the present regul: ations 
isconcerned. I do not believe that any member of the board or its staf 
could tell you how many flights a month a nonsked could make fr 
New York to Chicago and not be in violation. 

Senator ScHorpret. That is the reason in your judgment tly 
should be some legislation permitting the Board to approach this 1 
ter which apparently the Board feels, at least by recommending t] 
legislation, they do not now have. 

Mr. Apams. Yes, sir. May I elaborate to show you how the skei) 
of thought has been toward a definite number of flights? The fi 
Senate Select Small Business Committee, chairmaned by Senat 
Sparkman, which probably was 3 years ago, came out with a rep 
in which one of the recommendations was that the number of flig! 
to be permitted these carriers was to be made 12 or 14 a month, and ~ 
on; that it be declaratory. 

The CruatrmMan. That is still a regular flight; if it is 1 a day or 2 
month on a regular schedule it is a regular flight. The number does 
not change the character of it. 

Mr. Apams. No; as you dissociate regularity with daily flight 

The Cuamman. Daily flight has nothing to do with regul: arity. 
could run every other day and still be 1 egul: ar. You have a confus 
of definition here. 

Mr. Apams. That is true; yes, sir. 

Then the same named committee chairmanned by Senator Thy 
years later, I believe it was, held further hearings and one of th 
specific recommendations was that the Board amend its present reg 
lations and authorize 14 trips a month between pairs of points. S$ 
there have been many minds contributing to this problem and the S 
ate has been very interested in this and has made contributions, but wi 
still have the major problem unresolved. 

Senator Scnorpren. I might say, Mr. Adams, I happened to | 
member of that Select Small Business Committee and I did not, duet 
a lot of my other activities, fully participate and go into it, but I did 
have a feeling, expressed at that time to some members of the con 
mittee as we 1 as the staff, that that committee with the short 5 | 
6 or 7 days of hearing simply could not go to the factual determinatio 
that we should have gone into such as “has been brought out in t! 
proceedings here which cert: ainly will be most helpful indeed in « 
sidering this fine measure that Senator McCarran has offered here. | 
believe that is all the questions I have, Mr. Chairman. 

The Cuaiman. I was just going to ask if Chairman Gurney he 
anything to supplement at this time. We would like to give himt 
priv lee of concluding this portion of the hearing. 

Mr. Gurney. Two small points, Mr. C hairman. One observatio 
made by Senator Monroney caused me some concern, That was po* 
sibly put as a question. I want to assure him that there is no pos 
bility of something like that happening. He said there is a possib hn 
of revocation for some of these irregular carriers now in the 0! 
bus hearing for alleged violation. I did not want to let that pas: 
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The CHAIRMAN. I noticed it at the time. 
nstead of alleged violation. 

Mr. GurNeEY. I wanted to assure him and other members of the com- 
mittee and everybody that no carrier, irregular carrier or anyone else. 

is any chance of losing his license for alle ‘ged violations. 7 

The CHAIRMAN. T hey have to be proven. 

Mr. Gurney. Must be proven to the full satisfaction of the Board. 

Senator Monroney. Do they have appeal to the courts? 

Mr. Gurney. Yes. 

senator MoNRONEY. It is still alleged Violation until it has been 

nfirmed by the courts having jurisdiction. 

Mr. Gurney. All of our decisions are subject 

rts. 

Senator Monronry. Have t 
ourt of last resort ¢ 

Mr. Gurney. Yes, in more than one case. 

One other observation, Mr. Chairman, on the question of supple 
mental service. The Board, I believe, will unanimously agree with 
me that the definition of supplemental service means just that. 

The Cuarrman. I do not know what it means. I would like for 
somebody to tell me. 

Mr. Gurney. It is something less than the Congress sought to give 
by stating the main and paramount objectives of the act. 

The CuatrmMan. It is bound to be competitive service if it is over 
the same route. 


Mr. Gurney. That is correct in my personal belief. But if 


I think he meant violation 


to review by the 


hese alle re d violations gone through the 


any 


applicant comes in and proves a need for supplemental service that 


does not disrupt in any way the orders we have from Congress to es 
tablish a stable, dynamic industry capable of supplying air transpor- 
tation that the public needs and is justified in having, so it really 
means In my opinion supplemental service that would not disturb in 
any way the overall objectives of the act, paramount objectives. 

The CuarrMan. So that competitive features at least would be 
reduced to a minimum. 

Mr. Gurney. That’s right, and can give a useful public service. 

Senator Monroney. Let me get this straight for the record at this 
point. From what the chairman has just said, I feel that any service 
additional to what we inherited in 1938 under the grandfather clause 
is frozen and that new entry is not to be considered. 

The Crarmrman. That was written into the motortruck and motor 
bus law. 

Mr. Gurney. I tried not to convey that impression. 

Senator Monronry. That is the impression I got, that anything 
that is put in in the way of any new certificated airline is bound to be 
compe to a certain degree. It is the degree of competition, 
whether it is ruinous, I think the Board should consider and not the 
fact that it is merely competitive. If we are going to have this dy- 
namie aviation industry which you just now quoted, I don’t think you 

n have a static industry inherited from 1938. 

. Gurney. That is correct, and I believe under the objectives 
stated in the act of 1938, a good industay has been established that we 
can all be proud of. 

Senator Monroney. We can be proud of it. Do we stop all prog- 


> ress and limit the entry to only those operating on trunk passenger 
lines in 19382 
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Mr. Gurney. I think there is plenty of chance for applicants 
come in and prove that they can give some additional service, 
plemental, that is not presently being supplied to the Nation. 

Senator Monronry. We must be sure it is in no way competiti) 
with the existing grandfather carriers ? 

Mr. Gurney. I didn’t say that, quite. 

Senator Monroney. Supplemental, you said. 

Mr. Gurney. It is supplemental but it must not disturb or mus 
not disturb the objectives, the paramount objectives of the act | 
establish 

Senator Monroney. You could not disturb the paramount olje 
tives of the act but to have a stable industry you have a competitiy 
motorbus industry, you have a competitive transportation industry 
many fields. But the disturbing thing would be whether it disturbe 
the general stability and not the general tranquility of a particula 
airline operator. 

Mr. Gurney. I do not believe the Board is there to establish just 
system as we presently have it or maintain the status quo. If the cer 
tificated carriers are not going ahead with a growing, dynamic indus. 
try. as it is possible to do with the advancement of the art, why the 
' there is a chance for new certificate holders to come in. 

Mr. Apams. I do appreciate very much the opportunity to be abl 
to explain to you our views on the necessity of this legislation. 

The CHarrman. We are delighted to have you and the Chairma 
and the General Counsel and the Chief of the Office of Compliance 
Weare glad to have you here. 

The CrarrmMan. Senator McCarran, you are the author of this bi 
and we would like you to conclude this testimony if you care to. 

Senator McCarran. Do you wish me to take the witness chair? 

The Cruarrman. Sit right where you are. Senator Johnson and | 
were talking about the fact that you are the author of so much legis 
lation; your name has been connected with so many various fields of 
legislation here that we are amazed at your comprehension of 
whole problem of Government and we appreciate your comine. W 
appreciate the great work that you have done in preparing this bill 
Tt is a detailed job, as we know, and after the testimony we are mor 
conscious of it than we were when we started in. 


STATEMENT OF HON. PAT McCARRAN, A UNITED STATES SENATO} 
FROM THE STATE OF NEVADA 


Senator McCarran. Mr. Chairman and members of the committee 
T want to express my deep appreciation for the courtesy which ha: 
been extended me in affording me the opportunity to close these hea 
ings, as T was afforded the opnortunity to open them. This is 3 
courtesy to the author of the bill under consideration which is n° 
always extended by committees in these days of push and rush, but one 
which is, I think, in keening with the best traditions of the Senat 
and it isa courtesy which I do deeply apnreciate. 

If the committee will bear with me. there is one matter T should lik 
to discuss briefly. at this time, which does not directly involve any 
provision of the bill, S. 2647. 

Tt. seems to me that a rather determined effort has been made, t 
cently, to create a certain amount of confusion through the old semantit 
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‘k of arguing over the applic: ability of an undefined term. The 
erm in question is “public utility.” The argument that has been 
started is over whether air carriers are to be considered “public 
itilities.” 

Of course, Mr. Chairman, if you start out by defining the term 
‘public utility,” the argument ends right there, because the definition 
ie will answer the question. But of course, it is possible to define 

. term in many ways. I can prove that any given individual you 
m ‘oht care to mention is a bandersnatch, if you will let me define the 
term “bandersnatch.” Then I will recite to you a line or two from 
Through the Looking-Glass by Lewis Carroll : 

Beware the Jabberwock, my son, 

The jaws that bite, the claws that catch; 
Beware the jub-jub bird, and shun 

The frumious bandersnatch. 


Or I might read a stanza from The Wine of Wizardry, where the dif- 
ference between what is and what is not cuts no figure. 

[ just want to point out that in the context in which it has been 
used in connection with this argument of which I speak, with refer- 
ence to the status of the air carriers, the term “public utility” neces- 
sarily means something. It means having attributes justifying public 
regulation; and those who contend that the airlines are not public 
utilities appear to argue that, for that reason, competition in the 
airline field should not be regul: stedd. 

Of course, Mr. Chairman, if we are to accept that definition, then 
we must at once go at least so far as to say that the Civil Aeronautics 
Act is unjustified, and that the Civil Aeronautics Board has no excuse 
for existence. Of course, any suc h conclusion would be absurd. 

If the certificated air carriers are not public utilities, they have no 
business having certificates. If they are not public utilities, they 
should not be subject to all the multiform regulation now imposed 
upon them. If the air carriers are not public utilities and, as such, 
subject to regulation, then neither are the railroads. 

Perhaps my brief mention of this subject has been an unwarranted 
digression; but I did want to say a word about it, and I thank the 
committee for bearing with me. 

It has been said to me, Mr. Chairman, that I might use this occasion 
to rebut any preceding testimony with which I might choose to take 
issue. But, Mr. Chairman, I do not desire to rebut anything. My 
position today is the same _ it was when the committee began its 
consideration of this bill; I am primarily concerned that the com- 
mittee should grapple with this subject, should make decisions on the 
many important points involved, in accordance with the best judg- 
ment of the committee; and should report a bill to the Senate. I 
stated when I first appeared before you, with respect to this bill, that 
[ recognized that there would be those who would differ in many 
instances from the views which I then expressed; and that it w ould 
not be my purpose to fight for any particular provision of my bill. I 
was then, and I am now, far more concerned with getting legisla- 
tion which will bring the Civil Aeronautics Act up to date, and which 
will settle at least some of the urgent questions which demand settle- 
ment by congressional action. 

[ have followed as closely as I could the testimony of the many 
witnesses who have appeared before you. I have disagreed with 
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many things which have been said. But I would not bring any of 
those disagree ments into issue, because the record before the comuuit- 
tee speaks “for itself, and I am ‘confident the committee is fully able to 
resolve whatever differences of opinion the record shows to exist, \ 
respect to any point which may arise. This committee can separat 
the wheat from the chaff; and it could do no good now for me to 
stress areas of disagreement. I think the vary large areas of agree. 
ment, which your hearing has shown to exist, are far more mepports unt 
than any areas of disagreement, or than all the areas of disagreen 
put together. 

Certainly, questions have been presented here which the commi ttee 
must resolve. I am confident the committee will resolve them wise 
and in the best interests of the Nation and the aviation industry of ow 
country. 

I want to leave with you one plea: My plea is that the committee 
follow through to the extent of reporting a bill to the Senate. 

Let me speak very frankly on this subject. I have said before that 
I am sufficiently realistic not to expect the enactment of a bill of th 
magnitude, on this subject, at the present session. But, Mr. C hair- 
man, if this committee reports a bill to the Senate, that bill will be. 
come the focal point of all thinking on this subject. That bill will be 
the subject of most careful study and analysis during the recess of the 
Congress; and, with the beginning of the new session next January, 
that bill will be the plat form from which the Senate and the Congress 
can go forward to the enactment of legislation. 

If this committee reports a bill at the present session, all these weeks 
of hearings will have borne fruit. If the committee does not report 
a bill, I sadly fear that all these hearings will have been wasted, be 
cause the ground will have to be gone over again next year. 

In reporting a bill to the Senate, the committee will of necessity have 
to make many decisions. Some of them will be important, some of 
them will be of lesser importance. Some of them will be controversial, 
some of them will be noncontroversial. But if a bill is reported at 
this session, and the entire aviation industry and all those who will be 
affected by the impact of the bill are given the period of the congres 
sional recess in which to study it, every decision the committee has 
made will shake down into proper perspective by the time Congress 
reconvenes in January. Decisions which may appear controversial 
now will, 1 am quite sure, appear as matters of little moment 6 months 
from now. Issues which are still considered important 6 months from 
now, after everyone has had a chance to judge the work of the com 
mittee as a whole, will be the only points with which the committee 
will have to grapple next year. 

Right now, every point in this bill which has been contested, for any 
reason, is still a controversial matter. But if the committee makes 
decisions on all these points, during the present session, I predict that 
in the overwhelming majority of ‘all cases which are now in contro. 
versy, those who would argue the point heatedly today will, 6 montlis 
from now, have accepted the committee’s decision, and m: uy even be 
willing to admit that the committee was right. Because of this, the 
repor ting of a bill by this committee, at the present session, will oper 
ate to greatly narrow the issues. 

Furthermore, by giving all concerned a committee-approved bill 
to work on, the committee will create a situation in which, next year, 
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those who have changes to recommend can be e xpected to come before 
the committee with the specific language which they ur ge. 

Most respectfully I say to the committee that I believe its first task 
s to go through this bill from beginning to end, considering each 
point prese nted i in the light of all the testimony which has been he ard, 
and making decisions with respect to the changes in the present Jaw 
which the committee thinks nec essary or desirable. When that has 
been done, and only then, the committee will face the decision of 
sa ther those changes should be accon Ip lished by the clean bill route- 

hat is, should be in the form of a single amendment to = present 
law: in effect rewriting it—or whether there should be 
individual amendments. I believe the committee will ind, « at the con 
clusion of its labors, that the number of changes it favors, in the exis- 
ing law, is more than sufficient to justify the clean bill technique. 
Certainly, from the parliamentary standpoint, considering the matter 
as a practical problem of expediting action, it is preferable to work 

ith a clean bill if the number of amendments involved is substantial. 
This is, of course, a matter for the committee to decide, and I have no 
thought of attempting to enforce my own judgment upon the com- 
mittee. What I have said on this subject has been said in the same 
spirit as everything else I have had to say before the committee: in 
the spirit of expressing my own views and judgments, on the basis of 

fairly long and reasonably broad experience, but solely for the 
purpose of informing and advising the committee. 

[ have complete confidence in the wisdom of this committee to do 
the job which needs to be done; and I believe the aviation industry of 
this country, and the people of this country, share that confidence. 

Mr. Chairman, I want again to thank the chairman and the com- 
mittee for the great courtesy and consideration which has been shown 
me; further, want to express the highest commendation of the chair- 
man and the committee for the thorough way in which this m: utter 
has been gone into during these hearings, and the very obvious busi 
nesslike and workmanlike spirit which has been displayed. I believe 
the committee will be able to round out its work by reporting to the 
Senate a bill which will, on the basis of the most careful serutiny 
and analysis, prove to be a landmark in the history of aviation law 
in the United States. 

Thank you very much. 

The CHarrman. Thank you, Senator, very much for your help 
throughout this hearing and for opening the hearing as you did with 
such a clear analysis of the issues presented and the detailed provisions 
of the bill. 

Have you any questions ? 

Senator Scnorprre.. No, I do not, other than to express my appre- 
ciation of the attitude and the position taken by the distinguished 
Senator. 

Senator Jounson. I want to join the chairman and my colleague, 
Senator Schoeppel, in commending the Senator for his great service 
to this committee and to aviation generally through his long career 
inthe Senate. Truly, he has been the father of the aviation industry 

ithe United States. 

Senator McCarran. Thank you, gentlemen. 

Senator Monroney. I would like to join my colleagues in express- 
ing our appreciation for the long hours and tedious work that has 


ser ie Ss of 
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gone into laying this bill before the committee and in helping us to 
understand many of the features of it. It is a Herculean job yoy 
have undertaken to carry through to give us this advantage thus fa 

The Cuatrman. We will proceed on this as rapidly as we possibly 
can. I think we will have to have another committee meeting thj 
week. If that is not possible, we will get consent of the Senate to meet, 
if they are going to continue meetings of the Senate during the mor 
ing hours. 

Mrs. Bowrina. I do agree with all of you in indicating appreciat i, 
for Senator McCarran. I know we collectively feel great admiratio 
for him. 

The Cuarrman. If there is nothing further, the committee will | 
a short meeting in executive session, and adjourn the hearings. 

(Whereupon, at 12:45 p. m., the committee proceeded in executive 
session. ) 

AIRCRAFT OWNERS AND PILOTS ASSOCIATION, 
Washington, D. C., July 13, 19 
Mr. Epwarp C. SWEENEY, 
Counsel, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D.C. 

Deak Sir: Thank you for your letter of July 12 in which you inquired whether 
or not we would submit a written addendum on Title IX—Penalties and Materia 
Concerning the Impact of ICAO Decisions Upon Domestic Aviation, as indicated 
in testimony before your committee on S. 2647. 

It is our plan to submit this information to the committee and it will be for 
warded to you by July 23 in accordance with your request. 

Cordially, 
J. B. HARTRANFT, Jr., President 


Re INTERNATIONAL Crvit AVIATION ORGANIZATION, AS SUBMITTED BY ATRCRAFT 
OWNERS AND PILotTs ASSOCIATION 


You have asked concerning our experience with ICAO insofar as civil air regu 
lations and air navigation in the United States are concerned. This statement is 
in response to that request. 

Through the commitments made by United States representatives at ICAO we 
found that the CAA, the CAB, and the ACC; either separately or jointly, hav: 
endeavored to impose upon United States aviation standards and requirements 
greater than those in our civil air regulations. This has been true with regard 
to commercial pilot ratings, units of measurement for speed and distance (knots 
and nautical mile units), the prohibition of fight under 500 feet above the 
ground, and physical standards for pilots. 

We take this opportunity to suggest also for your consideration a matter not 
related to the above. We refer to ICAO’s budget and the expenditures which 
ICAO authorizes under the budget for which we supply a substantial portion of 
the money. An example is pilot training. On this point it is obvious that money 
spent for pilot training for civilians is an expensive luxury unless the pilots 
trained can afford to fly. Experience shows that pilots in foreign countries who 
ean afford to fly can afford pilot training. It thus appears that ICAO is spend- 
ing money either to train pilots who can well afford to purchase their own trait- 
ing, or to train pilots who cannot thereafter afford to fly. 

Other items bear scrutiny but this one serves to demonstrate our position that 
ICAO expenditures should be thoroughly examined before any funds are allo- 
cated for the next year’s budget by the United States Government. 


AIRCRAFT OWNERS AND PILOTS ASSOCIATION, 
Washington, D.C., July 20, 195) 
CHAIRMAN, COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
United States Senate, Washington 25, D.C. 
Dear Str: Attached we respectfully submit a brief supplemental statement 
presented by the undersigned for the committee during hearings held on S. 2647 
The writer at that time requested and was granted the opportunity of filing 
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mony concerning title IX. I again take this opportunity of expressing appre- 
n to the committee for the opportunity of being heard. 
Cordially, 


J. B. HARTRANFT, Jr., President 


LEMENT TO STATEMENT OF J. B. HARTRANFT, JR., PRESIDENT, AIRCRAFT OWNERS 
AND PILOTS ASSOCIATION 


This is a statement concerning title IX of S. 2647. Long experience with civil 
penalty procedures and impositions has clearly established the unfairness and 
lequacy of the present system. The present system is provided for in the 
Civil Aeronautics Act of 1938, as amended. The bad features of that act are 
found also in title [IX of the present proposal and particularly in section 901. 

The civil penalty provisions, as well as the sanctions provided for in title VI 

the proposed act, are intended to be remedial. They are for the purpose of 
bringing about and maintaining safety in all phases of civil aviation. As pro- 

sed in title IX, the provisions constitute an approval of legalized blackmail. 
There is no sound basis for the continuance of these provisions. 

There is, however, a very great need for the availability of civil penalties as a 
method of sanction in conjunction with the enforcement procedures and sanc- 
tions provided for in title VI. We are prepared to submit proposals which will 
make civil penalties a fair, useful, and proper sanction in civil aviation. When 
this bill is revised we ask the privilege of submitting our proposal together with 
detailed explanation of the faults in the proposed legislation and examples illus- 
trating why it is unsound and wholly unacceptable. 

We have no comment upon the balance of title IX except section 902. As to 
that section we offer our highest commendation of paragraph (a) which excepts 
titles V, VI, and VII from the criminal provisions of section 902. This exception 
is contained in the Civil Aeronautics Act of 1938 and experience under it has 
demonstrated the wisdom of Congress in including this exception. 


— 


[From AOPA Pilot, June 1954] 
THE $751,364 QUESTION 
(An editorial) 


We favor economy, as we have said a number of times. Some of the economies 
being made by the CAA throughout the country have AOPA’s approval. Many do 
not, as most AOPA members know. Although AOPA has repeatedly told Govern 
ment officials precisely why we object to such steps as the shutting down of stand 
by power generators, low-frequency ranges, communications stations, and other 
aids to civil flying, many of these officials either do not understand our point, or 
don’t want to. They contend, instead, that AOPA is against economy, and hence 
is automatically opposed to any economy measures of any kind. 

Just in case anyone has missed our previous expressions favoring economy 
generally, we hereby repeat them. Not only that, we think perhaps we might be 
able to suggest a new avenue for economy, one to add to the others we've already 
mentioned from time to time. In studying some of our Government’s civil avia- 
tion expenditures recently, we came across an item for $751,364. Now this is no 
great Shakes, as Government spending goes. On the other hand, it ain’t exactly 
hay. Matter of fact, it will buy us some very worthwhile and badly needed addi 
tional aids on our civil airways. Such as any one of these: 

11.5 additional tower-communications stations (TOWAC’s). 

11.8 full-fledged communications stations (or 12.2 of the 37 about to be shut 

down for economy reasons). 

8 full-fledged control towers. 

51.4 low-frequency radio ranges. 

42.7 omni ranges. 

As any civilian pilot will readily see, these are facilities that can be very help- 
ful. They also would have a pronounced effect on the safety of civil flying in the 
United States. 

What is that $751,364 item? That’s what the United States Government is 
spending in 1954 as its contribution to ICAO (the International Civil Aviation 
Organization), the permanent body that conducts its business up in Montreal. In 
theory, ICAO is supposed to look out for the welfare of all civil aviation through- 
out the world. In practice, ICAO demonstrates little or no concern over any civil 
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aviation other than the commercial airlines. As we said in a previous edit 
it’s awfully hard to tell where ICAO lets off and IATA (the Internation 
Transport Association, the airlines’ organization) begins. 

In all fairness, though, we must pass judgment on ICAO on its own rec 
Has it helped civil aviation in the United States? So far as the airlines ar 
cerned, we'd say “yes.” So far as all other United States civil aviation j 
cerned, well, let it suffice to say that it’s from ICAO that we've got such “ 
ance” as the nautical mile, the new phonetic alphabet, and a series of outla 
proposals for regulating civil planes and pilots. 

In ICAO’s behalf, it should be pointed out that, generally speaking, they k: 
nothing about our kind of general civil aviation, and apparently care less 
delegates to ICAO are either men with airline backgrounds, or politic 
pointees. Hence, it’s a little too much to expect such a body to concern itself 
all civil aviation. 

So we're faced with a vital question: Should the United States taxpayers 
tinue to foot so sizable a bill for ICAO, despite the fact that the organizat 
one of the great drawbacks to general civil aviation in the United States? To ; 
the problem another way: In the interest of economy which would you 
pilot—rather have, our present airway facilities throughout the United States 
ICAO up in Montreal? 

That’s the $751,364 question. 


STATE OF ILLINOIS, 
DEARTMENT OF AERONAUTICS, 
Springfield, Ill., May 7, 195; 
Mr. Epwarp C. SwEeENeY, 
Aviation Staff Consultant, 
Senate Interstate and Foreign Commerce Committee, 
Washington, D. C. 

Dear Ep: I was considerably taken aback, in a sense of both puzzlement a 
disappointment, in the position taken by AOPA in its statement on S. 2647 
it relates to its advocacy of the proposition of complete jurisdiction of the Fy 
eral Government in the navigable airspace to the exclusion of any jurisdict 
therein on the part of the several States. 

In good conscience, I feel that I have no alternative but to except to th 
position insofar as the State aviation agencies are concerned. 

In the first place, the State aviation agencies have no desire to set thems: 
up as economic regulatory agencies, notwithstanding their feeling that they 
competent to represent the interests of their respective States in economic reg 
ulatory proceedings. 

Secondly, safety regulation is readily susceptible to different connotations 
definitions : it can, according to the context or intendment of the utterance, mea! 
at the opposite ends of the range of connotative possibilities, either the issuar 
of a lot of detailed regulations as such, or it can denote in a very general sens 
of the word any governmental cognizance and activity. 

Aside from the fact that the States recognize that in such things as airw: 
traffic control, standards for certification for aircraft airworthiness, and | 
knowledge and proficiency, etc., basic regulatory authority must in the interest 
of integration and/or uniformity rest with a central authority—the States ac’ 
ing under the rights and duties expressly reserved to them by the farmers 
the Constitution as respects the general police power to perform the basic fine 
tions of sovereign entities as relates to the health, safety, welfare, and mora! 
of their citizens do not do so with reference to some detailed regulation as suc! 
but rather on the basis of putting into issue before a State court the ques! 
of whether the person charged did or did not act with fullful disregard 
culpable negligence in violating the personal or property rights of others 

It will, therefore, be seen that preservation to the States of regulatory powe! 
as respects air safety means, in the promulgation of enforcement of a lot of 
detailed regulations, but rather the power to act on the basis of facts and cir 
cumstances in the same manner as common law, civil tort action. I state this 
position within the framework of the general principles of the working agree 
ment between the CAB, CAA, and NASAO in that in the general case of a vie 
lation coming in the first instance to the attention of a State aviation agen 
concerning a technical regulation such as weather minimums in a control 20H 
mental instability, or alcoholic propensities going to the matter of the pi ots 
airman’s certificate, ete., or involving an aircraft engaged primarily in inter 
state commerce or one exceeding 12,500 pounds, we affirmatively refer them 
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e CAA, and vice versa. Parenthetically but importantly it should be noted 

the local working level this arrangement works out very well and ef 
vely at the same time, and perhaps more clearly illustratively of the gen 
philosophy the foregoing does not mean that if a pilot of a scheduled ait 
rier were to act in willful and wanton disregard of the personal or property 


ghts of others, the State aviation agency concerned would not proceed against 
na complaint for careless and reckless flying, based on the facts and cir- 
ances specifically involved rather than upon some detailed regulation 
oking at it from another angle, it would be my opinion, if the matter were 
perly put in issue, that if the Federal Government is by virtue of an exclu 
ver to exert ifs governmental authority in the navigable airspace to 
ilgate and prescribe approach and field traffic patterns, then also must the 
| Government be prepared to compensate where and to the extent that 
adherence to such pattern constitutes, in point of law, a taking. There 
heen a lot of loose talk about the States assisting the Federal Government 
e enforcement of detailed Federal safety regulations. Such a proposition 
s far short of practical meaningfulness in the light of a very detailed survey 
used to be made several years back when the respective State aviation 
rectors posed this problem to their respective attorneys general. Only one 
inion was favorable, i. e., that the State aviation agency could enfor« e fed 
promulgated regulation. All the rest held that either the State could 
n any event enforce a federally promulgated regulation or could do so only 
the extent of Federal regulations as they existed at the time the State enabling 
slation was passed. It was noteworthy that the same judicial authorities 

‘re cited in a number of these opinions. 

Last but not least, irrespective of what the Congress purports to do, I seri 

isly doubt whether the States will ever acquiesce in anything that amounts 

surrender of any of the basically essential elements of sovereignty. This 
st is merely an opinion of one person. 

\ very unfortunate aspect of the Village of Cedarhurst case is that it arises 
on an unfortunate instance of an ill-advised assertion of this police power by a 
State instrumentality and one with which the State aviation agency is out of 
sympathy. If those in responsible positions are equally ill-advised—pronounce 
ments pointing to it as a reference—it can be another situation in which a bad 
case can make bad jaw. 

[am very much surprised and perplexed that AOPA should take this position 

it was my feeling that, in at least the last couple of years, it had coneluded 
hat we were on the right track. As long as it is a conscientious and well 
considered conclusion and not a torch bearing, I will certainly respect it as 
such even though I may differ unequivocally with it. 
Yours very truly, 
JosePH K. McLAvGuHitn, Director 


AIRCRAFT OWNERS AND PILOTS ASSOCIATION, 
Washington, D.C., June 8, 1954. 
pWARD SWEENEY, 
Interstate and Foreign Commerce Committee, 
United States Senate, Washington 25, D.C. 

Dear Ep: Joseph K. McLaughlin was good enough to send me a carbon copy of 
his May 7 letter to you. 

It does not appear to me desirable to debate the issue by letter with you as 
middleman, I am not sure that there is an issue to debate, as I had thought 
that the viewpoint of AOPA had in recent years been very closely resolved with 
the position of most State agencies respecting the subject matter of Mr. McLaugh 
lin’s letter. Iam still of that opinion. 

The only pertinent remark | might make on this is to observe that the right 
to regulate by law means the right to regulate. Whether this be wielded by 
a benevolent despot or by a real tyrant is what makes the difference. For many 

syears the ax did not actually swing on Connecticut because “Les” Morris was 
Fin charge. He mixed enough mercy and good sense with his wielding of the 
) law to get by. That, however, was no excuse for the law, and it readily could 
zone Phave been abused and more seriously embarrassed everyone than it did. You 
t's F can undoubtedly recall other similar instances. In fact, we distinetly remember 

© the day in Connecticut when the only manner in which a transient could legally 
i fly a Monoeoupe out of the State was to load it on a truck or railroad flatear, 


gree 


1 vit 


10 


inter: 
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since the State of Connecticut did not recognize or agree with the Federa| 4); 
worthiness licensing of this particular aircraft. 

i had hoped we had all arrived at a point of agreement that this nightmay 
of the past would never rear its ugly head again, and I cannot believe thut J, 


McLaughlin or any other State official who would have the interest of gene 
aviation at heart could seriously suggest a return to those days of State author. 
ity and State regulation. 
Cordially, 
J. B. HARTRANFT, Jr., Presid: 


Arm LINE DISPATCHERS ASSOCIATION, A. F. or L.. 
Alexandria, Va., May 19, 1935), 
Hon. JOHN W. BRICKER, 
United States Senator from Ohio, 
Senate Office Building, Washington, D.C. 


My DrEAR SENATOR BRICKER: Thank you for your letter of May 1 enclosing , 
copy of a letter to your committee from Mr. J. L. O’Brien, dated April 22, 195; 
I am delighted that we are given an opportunity to reply to Mr. O'Brien's 
Statements. 
In the first place it should be recalled that we are dealing only with Unit 
States-domiciled air carriers, such as Pan American, TWA, Northwest, Branit 
Delta, National, and Panagra being the only ones we have in mind. Ty 
National Mediation Board has ruled that employees should be grouped int 
classes or crafts based on their occupations, such as pilots, flight engineers 
aircraft dispatchers, etc. The National Mediation Board has also proper 
ruled that all of the employees of that class or craft are to be grouped into 
unit for bargaininng purposes and for inclusion into a labor agreement 
the Railway Labor Act. Then the paradox occurs in the Board’s rulings 
excluding from that unit those members who are at the time of the quest 
stationed abroad. The Panagra dispatchers, for example, are all statione 
abroad, but the routes of the carrier come into the United States, it is a De 
ware corporation, its principal office of the comany is in the Chrysler Building 
in New York, and their routes, fares, equipment, and operations are completel 
in the most minute detail regulated by the Civil Aeronautics Administrat 
This includes the decision as to where the dispatchers shall be located, and |! 
many of them there shall be. . 
The incongruity of the situation appears more obvious when we consider t 
employee groups of Pan American, TWA, and others. These pilots anid 
patchers are based both in the United States and in foreign countries and | 
scheduling and routing of flights require such basing. The employees are a 
most invariably citizens of the United States and during their work they are 
transferred back and forth between foreign countries and their United State 
homes. While here they are protected by and governed by the Railway Labor 
Act, but while they are abroad they are not. Almost every other phase of t! 7 
work is regulated by the Civil Aeronautics Regulations wherever they 1! the 
located. may 
Comments Mr. O’Brien has given concerning sovereignty are applicable or tha 
where it is understood that the sovereignty of the United States applied to find 
airplanes, its citizens, and the operations of its air carriers wherever they 0] req 
dte. This is not questioned and is constantly applied in day-to-day operati tion 
Mr. O’Brien worries about the National Mediation Board having to send |' sect 
representatives abroad. This, Mr. O’Brien knows, is not a problem. The star 
tional Mediation Board sends its mediators in domestic cases for America 1 
United, and other domestic airlines, to the home offices of the airline. When cle duti 
tion balloting is required and the men are stationed in various places, the Media: » the 
tion Board mails ballots to determine representation disputes and in thie cas e type 
of TWA the ballots were mailed from Washington and returned to Washingt! i 30a 
in the dispatchers representation case with that airline. lega 
The basic principle involved is to require these airlines to recognize an Ame? airl} 
ican union for the class of flight crews and aircraft dispatchers only as rept of ¢ 
senting the entire group as a unit with a contract. These men, as Mr. O'Briel 6 ferr 
well knows, when they. are sent abroad obtain working permits where they are s type 
sent. We have in every case, including Pan American, accommodated ovr ast type 
ments to any conflicting foreign law, but we have never found such conflict oe airli 


men 
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rhe foreign national problem, Mr. O’Brien mentions in his comments, has 
never applied to flight crews. The chief operations official of Panagra told the 

riter in New York that the company had never heen able to successfully train 
foreign national dispatchers and although a few of them had been hired they 
were being replaced as rapidly as possible. ; 

rhe licensing requirement of the Civil Air Regulations which Mr. O’Brien 
mentions requires these flight crews and dispatchers to hold licenses issued by 
the Civil Aeronautics Administrator of the United States before they can per 
form their duties and no foreign licenses under the present law would be 
sufficient. 

Mr. O'Brien refers to the fact that the National Mediation Board has on a 
ew occasions certificated our unions to represent certain groups of employees 

reign air cariers when these employees are in the United States. This has 
ever been true for flight crews and aircraft dispatchers. 

Che opinion of the District of Columbia Court of Appeals cited by Mr. O’Brien 

) Ped. 2d 685), referred to the opinion of the Board is specifi ‘ally set forth 
that the Board saw no impediment to the Congress amending the present law 
to permit and require reality in labor regulations between United States car- 

s and these groups of employees, namely, flight crews and aircraft dispatch- 
ers, but merely that the Congress has not yet done so. The opinion of the 
Board is referred to by the court as being well reasoned 

The paradox arises out of the application of railway legislation to airlines 
The companies, of course, desperately try to minimize their union representa 
tions and the comments of Mr. O’Brien are one more step in that effort. 

The sovereignty we seek is the labor laws of the United States Government 
to apply to the labor regulations of these particular groups of employees when 
hired in the United States by United States carriers. The maritime unions have 

hieved this resvit and no cogent reason appears why the airlines should not 
be similarly regulated. 

Very truly yours, 
W. F. KInnarp, President. 


AIRLINES PERSONNEL RELATIONS CONFERENCE, 
Washington, D. C., July 2, 1954. 
Hon. JoHN W. BRiIcKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear SENATOR BricKer: On April 22, 1954, Mr. William D. Kent, president 
of the Flight Engineers International Association, AFL, appeared before the 
Senate Committee on Interstate and Foreign Commerce and presented testimony 
pertaining to S. 2647 (McCarran bill) to amend the Civil Aeronautics Act. Mr. 
Kent made certain proposals that would directly affect scheduled air carrier 
operations, and this letter is written to inform you of the views of the industry 
with respect to them. 

A regulation of the Civil Aeronautics Board which became effective December 
1. 1948, governing both domestic and international operations, requires that 
there be a flight engineer on all four-engine aircraft of more than 80,000 pounds 
maximum takeoff weight, as well as on all other four-engine aircraft of more 
than 30,000 pounds takeoff weight, where the Civil Aeronautics Administrator 
finds that the design of the aircraft used or the type of operation is such as to 
require a flight engineer for the safe operation of the aircraft. This regula- 
tion of the Board was promulgated in the exercise of statutory obligation under 
section 601 (a) of the Civil Aeronautics Act of 1938, as amended, to prescribe 
standards of safety for aircraft operation. 

The function of the flight engineer on four-engine aircraft is to perform certain 
duties prescribed by the company and delegated to him on particular flights by 
the captain, which duties are performed by the captain and copilot on other 
types of aireraft. After holding hearings on the subject, the Civil Aeronautics 
Board deemed it desirable, by means of the Civil Air Regulations, to make it a 
legal requirement that this third crew member be stationed in the cockpit. The 
airline industry believes that this procedure, whereby the appropriate agency 
of Congress, the Civil Aeronautics Board, makes such decisions, is to be pre- 
ferred over an inflexible system which requires the airlines to employ certain 
types of personnel by means of statutory enactment. As the need for certain 
types of employees become evident because of technological developments, the 

irlines should be permitted the prerogative customarily possessed by manage- 
ment to retain or release employees as the needs of the industry dictate, as long 
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as there is compliance with the standards of safety established by the «| 
Aeronautics Board. 

The proposals put forth by Mr. Kent, speaking for the flight engineers’ w 
that the term “flight engineer” be incorporated in several sections of the ‘| 
Aeronautics Act and that the act contain a definition of this class of employe 
are an attempt to give a statutory status to a group of airline employees 
today have a legal status by virtue only of the Civil Air Regulations 
Kent’s proposals are entirely unwarranted and may, in fact, if adopted, pri 
serious detriment to the continued growth of the airline industry in the | 
States. It is fitting and proper for the Civil Aeronautics Board to have . 
diction, as it does today, over matters pertaining to air carrier safety. Be 
of its long concern with the subject, and its staff of experienced experts, 
Board has an expert knowledge of airline safety matters that makes it w 
equipped to establish adequate standards, while at the same time not losing 
sight of the flexibility that is necessary for the industry to meet changing te 
nological conditions. Just as the Board had the power to establish a 
safety standard when it felt the need for the use of flight engineers, so does j 
from time to time relax previously established requirements when in its judg 
ment the desirability for such measures no longer exists. This administrative 
flexibility to meet changing conditions is absuiutely essential to a consi 
progressing and dynamic industry such as the airlines. The successful pione 
ing achievements and spectacular growth of the airlines in the United Stat 
are due in no small part to the ability of this industry to take advantage 
new scientific and technological developments. The Civil Aeronautics Board 
has made its contribution also through frequent revision of its regulations 
and the maintenance of high safety standards. To singie out certain Class 
cations of airline elipioyees and give them statutory recognition or status, s 
as proposed by Mr. Kent, creates the possibility of imposing a type of rig 
or inflexibility on airline personnel practices and operations that would 
objectionable and a serious handicap to sound management. 

In addition to flight engineers, Mr. Kent proposed that reference should 
made in the Civil Aeronautics Act to two other categories of airline employees 
namely, flight navigators and flight radio operators. Here again, Mr. Kent 
would incorporate into the statute matters which are primarily the concern 
the Civil Aeronautics Board in the exercise of its responsibility to mainta 
minimum safety standards. Both flight navigators and flight radio operat 
are classifications that were established by the airlines to meet specific ope: 
tional needs at a specific time. At one time the regulations of the Civil Ae 
nautics Board required their presence aboard aircraft on many routes 
route segments where, due to widespread improvement in navigational aids and 
worldwide acceptance of radio telephone, they are no longer used today. ‘The 
Civil Air Regulations governing the use of these employees have been changed 
to conform to technological advances. There is no reason to give these groups a 
status under the Civil Aeronautics Act by including any reference to the class 
cations. As long as there is a continued need for the utilization of either ty 
of employee from a safety point of view, airline managements and the agenc) 
delegated this responsibility by Congress, the Civil Aeronautics Board, may be 
relied upon to take cognizance of the necessity. 

In his statement before your committee, Mr. Kent referred to these three groups 
of employees, flight engineers, flight navigators, and flight radio operators, as 
“the airmen whose use has become prominent since 1988 when the act was last 
written.” Mr. Kent’s proposals sound very much like a backdoor attempt 
write featherbedding provisions into the Civil Aeronautics Act. The experience 
of the railroads when they converted to diesel equipment is sufficient to point up 
the dangers that featherbedding can entail for an industry dependent upon con 
stantly improving its service to keep abreast of technological changes. 

Among other things, Mr. Kent proposed that the Civil Aeronautics Act con 
tain language purporting to define the term “flight engineer.” The airlines have 
two very strong objections to Mr. Kent’s suggestion. In the first place, they d 
not believe that this statute is the proper place to set forth descriptions of the 
duties performed by various classes of air carrier employees. As has already 
been noted, the fi'ght engineer came into being in response to a particular tec! 
nological need of the airlines at a particular time. To accede to Mr. Kents 
proposal would mean placing the dead hand of a statutory definition on the 
shoulder of airline managements, thus restricting the freedom that is needed | 
meet ever-changing personnel requirements. As has already been stated, a mat 
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as this is much better left to the appropriate administ 
shed by Congress, in this instance the Civil Aeronautics Board. 
second objection that the airlines have to Mr 
ry definition of the flight engineer classification 


utive 
Kent's proposa fo 

: iS that the definit oO! 
ed by him in testimony before your committee is completely unacceptable 
epresents an attempt to achieve by statutory 


; enactment a goal that his 
has long been striving for 


, n collective bargaining with airline mat 
ts and in rulemaking proceedings before the Civil 
suggests that a flight engineer be defined in the statute as one “who is 
nsible while in flight or en route for the safe and efficient mechanical 
ns and airworthy condition of the aircraft and its components 
s definition is unlike any found in the majority of collective ba 
ts that the scheduled airlines have with this union. and tl 
ible language in the Civil Air Regulations. The reason is that a flight engi 
s not able to assume responsibility for the safe and effi 


Aeronautics Board Mi 


Salning agree 


ere Is ho con 


lent mechanical 
oning of the aircraft and its components, nor is he responsible for the ait 
thy condition of the aircraft. These matters are solely the responsibility of 
iptain and the carrier. At all times the flight engineer is under the direction 
supervision of the captain, and is responsible to the ¢ 
purporting to give the flight engineer responsibility for 
an aircraft, Mr. Kent’s definition could only have the effect of ! 
authority of the captain and thus creating an extremely dangerous 
n from a safety standpoint. The intent of Mr. Kent’s proposal is cle: 


s the airlines are concerned. They have resisted similar efforts by his union 


tain for his actions 
things mechani 


ay 
ap 
al 


inpgrade the flight engineer classification in collective bargaining negotiations, 
they have opposed the introduction into the Civil Air Regulations of any 
rictions on the authority of the captain to command an airplane. The full 
ficance of Mr. Kent’s proposed definition may be further appraised by con 
ing it with the definition of the terms “pilot” and “copilot” currently con 
ed in section 401 (1) (5) of the Civil Aeronautics Act of 1938. The pilot is 
tified merely as an “employee who is responsible for the manipulation of o1 
manipulates the flight controls of an aircraft while under way includi 
ke off and landing of such aircraft.” The copilot is said to be one whose func 
on is to “assist or relieve the pilot in such manipulation.” It is obvious from 
comparison of these definitions with the one proposed by Mr. Kent that his 
nion’s objective is to place the flight engineer in a position of equal if not 
ater responsibility than the captain and covilot for an aircraft. 

A third proposal advanced by Mr. Kent before your committee was that 
maximum monthly flight time limitation for pilots presently contained in the 
Civil Aeronautics Act be reduced from 85 hours to 75 hours. It was further sug 
gested that this limitation be extended and made equally applicable to flight 
engineers, flight navigators, and flight radio operators. The 85-hour monthl) 
maximum for pilots is contained in decision 83 of the National Labor Board 
which is incorporated by reference into section 401 (1) of the Civil Aeronautics 
Act of 1988, as amended. It is applicable to domestic operations only, and not 
to overseas or foreign air transportation. Since 1934, when decision 838 was 
originally promulgated, neither the airlines nor the Civil Aeronautics Board 
have had any evidence that the 85-hour limitation should be reduced for reasons 
of safety or for any other reason. 

If the monthly flight time limitation for pilots needs to be reduced or if it 
should be made applicable to other flight crew members, it is submitted that the 
Civil Aeronautics Board, the agency established by Congress, and not Congress 
tself, should be the forum to hear Mr. Kent's proposals. Flight time limitations 
for all flight crew members have already been written into Civil Air Regulations 
hy the Civil Aeronautics Board in the exercise of its jurisdiction to prescrib: 
matters of safety for aircraft operation. Parts 40, 41, and 42 of the regulations 
spell out in detail the permissible number of hours that flight crew members may 
be on duty in any given period. These regulations apply to pilots, copilots, flight 
engineers, flight navigators, and flight radio operators. They were adopted by) 
the Board after the consideration of safety, fatigue, and health under present 
day operating conditions, and they are frequently revised as these conditions 
change. As long as legal restrictions on flight time of flight crew members are 
necessary, the Civil Aeronautics Board is the proper administrative agency) 
regulate these matters as part of its general authority over matters pertaining 


to safety 
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In addition to the statute itself and the Civil Air Regulations, another « 
that serves as an effective check on flight and duty time for flight crew m« 
is the existence of collective bargaining agreements covering these employees 
nearly all United States air carriers. All of the industry’s agreements wit] 
Air Line Pilots Association, for example, provide for flight time limit 
Similarly, collective agreements place comparable restrictions on the amo 
flight and other duty that may be assigned to flight engineers, flight navi 
and flight radio operators. In all cases these agreements are more rest 
than the Civil Air Regulations. The airlines are required by the Railway 
Act, the basic labor law governing the industry, to bargain collectively wit 
resentatives of their employees regarding hours of service. This is don 
unions representing other classes of employees as well as those representing t 
crew members. The Civil Air Regulations are entirely adequate as a | 
for regulating hours of service as related to the matter of safety. When « 
with the additional protection afforded by collective bargaining agreement 
clear that there is no need for the imposition of inflexible and arbitrary 
tions through congressional enactment. 

It is to be noted, in any event, that the experience of the airlines does n 
port the conention that a 75-hour maximum monthly flight time limitati: 
flight crew members should be established. The number of hours of flying 
the average airline pilot puts in per month is below 85 hours. The same 
for other categories covered by Mr. Kent’s statement—flight engineers 
navigators, and flight radio operators. Further, the average number of 
or duty-free days per month for these employees exceeds the average nun 
days off enjoyed by most of the other workers in American industry an 
ness. As a typical example, on one major carrier DC—6 flight engineers ay 
about 15 days a month free of duty, and on DC—7 aircraft they will averag: 
to 20. The acquisition of other improved equipment by the airlines point 
further improvement in duty time conditions for all flight crew members 

The 85-hour maximum monthly flight time limitation for pilots that was 
corporated in decision 83 was based on considerations of pilot fatigue und& 
operating conditions that existed in 1933-34. Since that time aircraft 0; 
ing conditions have improved tremendously and many scientific advances | 
reduced the fatigue-inducing factors that existed when the 85-hour limitat 
was established. There is no question but that the working conditions for 
flight crew members employed by the scheduled airlines are constantly impr 
ing and that the inconveniences and strains that accompanied early flying have 
been all but eliminated. Consequently, there is no necessity for any mout! 
flight time limitation for flight engineers, flight navigators, or flight rad 
operators. 

In Mr. Kent’s statement before your committee, he commented on a number 
of the other provisions proffered by Senator McCarran in S. 2647. Among other 
things, by implication, he endorsed the suggestion previously made before } 
committee by a representative of the Air Line Dispatchers Association 
restrictions be placed upon the relations of United States air carriers with their 
emp'oyees who are based outside the continental limits of the United States 
its Territories. In a letter to your committee dated April 22, 1954, we have 
stated the reasons why the airline industry considers this proposal completely 
Jacking in merit. 

In addition to the proposals of Mr. Kent discussed above, the only other 
ones that the scheduled airline industry would like to comment upon at this 
time are his rather unique suggestions concerning the composition of the € 
Aeronautics Board and the independent Air Safety Board proposed under § 
2647. Mr. Kent would have the Civil Aeronautics Board a tripartite authority 
composed of government, industry, and labor members. This suggesticn is 
clearly unreasonable and out of the question. There is no more reason to have 
a tripartite Civil Aeronautics Board than there would be to have a tripartite 
Federal Communications Commission, Interstate Commerce Commission, or 
Supreme Court, for that matter. This proposal is completely out of harmony 
with the whole concept of Federal administrative law and betrays a lack of 
understanding of the function of quasi-judicial tribunals. The same is true of 
Mr. Kent’s suggestion that the independent Air Safety Board proposed unier 
S. 2647 number among its members “any active flight crew member” in lieu of 
an active airline pilot. The purpose of this Safety Board, if it were established, 
would be to investigate, analyze, and publish the causes of air acciden‘s. Its 
personnel would of necessity have to be selected on the basis of technical com- 
petence. Regulatory agencies of this type are not the proper vehicle for t! 


e 
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pursuit by labor organizations of their particular objectives. The membership of 
such agencies should not be characterized by narrow partisan interest, but by 
openminded individuals dedicated only to the public interest. 
Very truly yours, 
AIRLINES PERSONNEL RELATIONS CONFERENCE, 
J. L. O’Brien, Executive Director. 


OVERSEAS NATIONAL AIRWAYS, 


San Francisco, Calif., July 21, 1954 
Hon. Joun W. BRICKER, 


Chairman, Interstate and Foreign Commerce 

Senate Office Building, Washington, D.C. 

My DreaR SENATOR BRICKER: AS a very Small business, we have a vital prob 

m of survival. This problem has recently become so acute that I felt it neces 

y to write the Chairman of the Air Coordinating Committee 
ew of the scope and nature of the principles involved. 

| know that you have a personal interest in this problem, and I am taking the 


iberty of sending you a copy of the letter, which I hope that you will read and 
sider. 


Committee, 


particularly in 


GEORGE W. TOMPKINS 


OVERSEAS NATIONAL AIRWAYS 
San Francisco, Calif., Juiy 15,1 
Hon. Ropert B. Murray, Jr 
Chairman, Air Coordinating Committee, 
Washington 25, D.C. 

Deak Mr. Murray: | have read with great interest the report by the Ai® Co 
wdinating Committee approved by President Eisenhower on May 26, 1954, and 
particularly the recommendation (p. 22) that bona fide charter and contract oper 
ations by irregular air carriers should be encouraged. 

This company has always operated as a bona fide charter and contract carrie? 
in strict accordance with the provisions of the Civil Aeronautics Act and the 

les and regulations of the Civil Aeronautics Board. During the period July 1, 
1950, to April 30, 1954, we operated exclusively on the Korean airlift where we 
were always ranked by the Air Force as its most efficient and lowest cost opera 
tor. An example of the type of commendation which we received is attached here 
toasexhibit I. Our rates in this operation averaged 25 percent less than the rates 
of the large, subsidized airlines performing the same service for the Governmicnt 
and, as a result of our low rate, we estimate that we saved the Government at 
least $3 million in transportation charges on the Korean airlift alone. ; 

As you may know, the Civil Aeronautics Board has long sought to eliminate 
from the field of aviation all irregular air carriers operating route-type services 
in competition with the large, scheduled airlines. Actually, we have been in sym 
pathy with the Board’s program in this regard, inasmuch as the Civil Aeronautics 
Act and the Board’s regulations provide in effect that a person shall not operite 
a regularly scheduled airline service without first having obtained a certificate 
of public convenience and necessity. 

While frowning upon route-type operations by irregular air carriers, the Board 
has also paid lip service to the encouragement of bona fide charter and ccntract 
operations such as those which we have consistently conducted. Under such 
circumstances, we thought we might be able to obtain a permanent place in civil 
aviation. 

We now find, to our utter dismay, that the Board is seeking to eliminate, in 
addition to the route-type operators, all irregular air carriers operating bona fide 
harter and contract services. This policy on the part of the Board is in direct 

lation of the recommendations of the Air Coordinating Committee, of which 
you are Chairman. 

lhe Civil Aeronautics Board has now ruled that irregular air carriers con 
ducting bona fide charter and contract operations for the Government must abide 
by the tariff provisions of the Civil Aeronautics Act, whereas so-called part 45 
operators conducting identical services need not comply with such tariff provi- 
sions. This places our company in an intolerable position. By examining our 
published tariff rates, the part 45 operators know exactly what we have to bid 
on each contract, and by bidding $1 less, can always be awarded the contract. 
We, of course, have no way of knowing what the part 45 operators will bid. 
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We have tried, to the best of our ability to persuade the Board to giv 
some relief from this intolerable situation. We want no favors, but merely 
right to compete with the part 45 operators on a fair and equal basis. Enc 
is a copy of our application to the Board of May 24, 1954, which was sumn 
denied by the Board on June 22, 1954. 

The Civil Aeronautics Board has not been content to eliminate us fro: 
charter field by making it impossible for us to compete with the part 45 operat 
The Board has now embarked upon a campaign to prevent us from operating 
long-term contracts for the Government, even though such contracts are essent 
in the interest of national defense and under complete operational control of 
military services involved. For example, we recently entered into a cont 
to provide essential airlift in the Pacific for the Air Force during the month 
July 1954. This contract service was ruled by the Air Force to be und 
complete operational control and direction, and no carrier quoted tariff 1 
when bidding on the contract. We bid, for DC-4 aircraft, $1.18 per mile 
were awarded part of the contract. California Eastern Airways, an alleg 
part 45 operator, bid $1.20 per mile and was also awarded part of the contr: 
On July 2, 1954, we received a telegram from the Civil Aeronautics Board 
exact copy of which is attached hereto as exhibit II. Agr a result of this telegr: 
we were forced to abandon the Pacific operation at a loss to us of many thousa 
of dollars. The net result was that the flights which we would have operat 
were turned over to the alleged part 45 operator at a rate higher than the rat 
which we would have been paid. 

The insidious nature of the campaign on the part of the Civil Aerona 
Board to eliminate all bona fide charter and contract carriers is becoming incr: 
ingly clear. In pleading with the Board for some relief from this intolerable 
ation we have consistently been advised by members of the Board’s staff 
we should surrender our license to operate as an irregular air carrier and « 
vertgto a part 45 operator. This cynical suggestion comes from those pers 
who are charged by law with the duty of promoting the development of air trans 
portation—not promoting the welfare of part 45 operators. In this connectio: 
I have often wondered whether these same members of the Board’s staff would 
suggest to Mr. C. R. Smith, president of American Airlines, that he should get 
out of the aviation business whenever he presents a bona fide complaint to th 
Board. 

It is perfectly obvious that if we did convert to a part 45 operator the Boar 
would then hold that we are engaged in common carriage when operating pur 
suant to military contracts and force us out of business through appropriate pr 
ceedings in a Federal court. This procedure would enable the Board to eliminat: 
us much more rapidly than by attempting to revoke the exemption authorit 
which we now hold, through hearings, etc., before the Board. 

We cannot operate commercial charter and contract services in foreign 
transportation because the Board requires that we obtain the permission of th 
large, subsidized airlines before operating any such services over their routes 
We cannot engage in domestic commercial operations of a route-type nature b 
cause such services are considered illegal by the Board. Now we are being pre 
vented from performing bona fide charter and contract services even in cases 
where such services are essential in the interests of national defense. 

Any assistance which you can give us in connection with this problem will | 
greatly appreciated. 

GEORGE W. TOMPKINS. 


ExHrsitT I 


HEADQUARTERS PAcIFic DIvisIon, 
MILITARY AIR TRANSPORT SERVICE. 


{PO 953, May 14, 195 
Mr. GEORGE TOMPKINS, 


President, Overseas National Airways, Inc., 
San Francisco, Calif. 

DrAR Mr, Tompkins: An analysis of our statistical records on contract flights 
has revealed that your airline: made 316 scheduled departures with only a 12 
percent delay. This is a most commendable performance and is being used as 2) 
example to the other six contract carriers operating in the Pacific in a drive to 
bring the delay factor closer to the Pacific Division goal of 15 percent. Eacl 
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subsequenet month you will be advised of your standing in relation to the other 
arriers engaged in the Korean airlift. 

This headquarters appreciates your schedule reliability and hopes that you 
an continue this fine performance. 

Sincerely, 
WILLIAM D. CAIRNES, 
Colonel, USAF, 
Deputy Chief of Staff, Transport Operations 


Exutsir II 


WASHINGTON, D.C., July 2, 1954 
GrorRGE W. TOMPKINS, 
President, Overseas National Airways, 
San Francisco, Calif.: 

Military exemption granted to irregular transport carriers does not authorize 
carriage of military traffic now being performed by your company between 
lravis Field and Pacific points at unpublished rates. Continuation of such op 
erations without appropriate tariff authority will be regarded by this Office as 
villful violation of act. Please advise by return wire action being taken to 
ichieve compliance. 

RosertT L. GRIFFITH, 
Chief, Office of Compliance, CAB. 


BEFORE THE CIVIL AERONAUTICS BOARD 


Washington, D. C. 


In the matter of the application of Overseas National Airways, 


exempting the company from the provisions of sectio 103 
operating pursuant to military contracts. Docket No. 6708. 


i 


APPLICATION FOR EXEMPTION ORDER 


Comes now Overseas National Airways, Inc. (hereinafter called “Overseas’”’), 
by its attorney, Coates Lear, and respectfully states as follows: 


I 


Overseas is classified by the Civil Aeronautics Board as an irregular transport 
carrier operating pursuant to the Civil Aeronautics Act and the Board’s Rules 
and Regulations issued thereunder. During the period July 1, 1950, through 
April 30, 1954, Overseas operated four to five DC-4 aircraft as one of the prime 
ontractors for the Air Force on the so-called Korean Airlift. At all times Over- 
seas was the lowest cost operator to the Government and was also ranked by the 
Air Force as its most efficient contractor. The contract service which Overseas 
has performed for the Government has been vital to the interests of national 
defense and, hence, vital to the public interest. 


II 


The Korean Airlift terminated on May 1, 1954, and since that time, Overseas 
has been forced to bid on other individual and group movements in accordance 
vith the requirements of the various branches of the armed services 


III 


Overseas has consistently taken the position before the Civil Aeronautics 
3oard that so-called Part 45 operators should either be required to comply with 
the provisions of section 403 of the act when bidding upon military contract 
movements (which the Board apparently believes to constitute common car- 
riage when performed by an irregular or certificated air carrier) or, in the 
alternative, said Part 45 operators should be excluded from the military con- 
tract business. Despite the position of Overseas, however, the Board on April 
13, 1953, ruled in effect that military contract operations, when performed by 
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Part 45 operators, constitute private carriage, exempting said operators 
the provisions of title IV of the act, including section 403 thereof. 


IV 


On or about February 27, 1954, in anticipation of the drastic curtailm: 
the Korean Airlift effective March 31, 1954, Overseas submitted a bid t 
Department of the Army for the transportation of approximately 25,000 di 
ents and family groups between the United States on the one hand, and va 
points in Europe, on the other hand. This contract was awarded to Tran 
Air Lines and Pan American World Airways and, despite the fact that thx 
submitted by Pan American and Transocean were, in the opinion of Ov; 
seas, below cost and discriminatory, the Board permitted both Transocea: 
Pan American to revise their existing tariffs upon less than statutory 
in order to be eligible to perform the contracts awarded to them by the Dy 
ment of the Army. Overseas has been advised, however, by various mem 
of the Board’s staff and by at least one member of the Board that no revis 
of its tariffs will be permitted upon less than statutory notice in order t 
mit Overseas to engage in individual contract movements for the var 
branches of the armed services. 

Vv 


Overseas is thus confronted with an intolerable situation wherein 
Some air carriers are granted the right to amend their tariffs upon less tha: 
statutory notice in order to perform military contracts whereas Overseas is not 
and (0) Overseas must bid on individual military contract movement 01 
basis of its existing tariffs whereas Part 45 operators (who, for all practica 
purposes, are engaged in the identical type of transportation activities as Over 
seas) are not required by either the military services or the Board to co 
with the tariff provisions of the act. 

VE 


The above situation cannot be corrected by Overseas’ amending its exist 
ing tariffs upon statutory notice for the reason that, since said amended tariff 
would be a matter of public record, Part 45 operators would merely bid slightly 
less than the amended published tariff of Overseas in order to be awarded 
transportation contracts by the armed services. 


Vil 


3y the issuance of Part 394 of the Economic Regulations, the Board has r 
ognized that so-called Military Operations Charter Agreements as defiled 
therein, constitute -a class of traffic different from ordinary commercial air 
movements, and has seen fit to exempt so-called Military Operations Carriers 
from the tariff provisions of the act under the terms and conditions set forth in 
Part 294 of the Economic Regulations. The relief which Overseas requests i! 
this application would merely extend to Overseas some of the privileges and 
exemptions already granted to Military Operations Carriers pursuant to Part 24 
of the Economic Regulations. Actually, it would be completely illogical for the 
Board to exempt Overseas as a Military Operations Carrier from the tariff pr 
visions of the act when the company is operating pursuant to one 90-day contract 
with some branch of the Military Establishment and to refuse to grant the relief 
requested herein which would merely have the effect of exempting the con- 
pany from the tariff provisions of the act when it performed a series of col- 
tracts during the same period of time. 


VIII 


Overseas has always operated in strict accordance with the Civil Aeronautics 
Act and the Board's Rules and Regulations issued pursuant thereto and no col: 
plaint, either oral or written, has ever been filed against the company. Overseas 
has performed a service which the Board has found to be required by the public 
interest and in the interests of national defense. The company has an outstan¢ 
ing record of successful contract operations for the Military Establishment and 
it earnestly desires to continue in this business—a type of service which the 
Board itself has found can be served in the public interest by irregular air car 
riers. Unless Overseas can obtain the relief requested in this petition, however, 
it will be forced to either (a) abandon all flight operations or (b) engage 10 
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pe common carriage services—a type of operations which the Board has 
sistently held should not be operated by irregular air carriers Thus, the 
requested herein is absolutely vital to Overseas and, under the cireum 
es set forth above, the continued enforcement of the tariff provisions of the 
wes an extreme and undue burden upon Overseas by reason of the limited 
nt of its operations (i. e., military contract services) and is not in the public 


7 + 
est 


herefore, Overseas National Airways respectfully requests that the Board 
this application for an exemption order and such other and further relief 
premises shall require. 


spectfully submitted 


CoaTES LEA! 


Attorney for Overseas National Airiways, Ine 


AIRLINE MeEpDICAL EXAMINERS ASSOCIATION, 


Hnmmaus, Pa , July 12, 1954 
tor JOHN W. BRICKER, 
Chairman, Senate Interstate and Foreign Commerce 
Washington 25, D.C. 
DeaAR SENATOR Bricker: It has not been possible for the association to appear 
he hearings on S. 2647, and I therefore request that this letter appear in the 
ord of the hearings, and that the committee consider the 


xpress. 


| am president of the Airline Medical Examiners Association, an organization 
hose membership represents the nearly 


Committee, 


views which we 


1,800: designated medical examiners of 
e Administrator of Civil Aeronautics who are charged with the responsibility 
‘ periodically assessing the physical fitness of the 285,000 active civilian 


air 
We favor the early enactment of legislation which will insure adequate 
authority and participation of the medical profession in 
(a) The preparation of civil air regulations ; 
(b) The development of national air policy : 
(c) The institution of procedures in aviation which necessarily 
cerned with both men and machine; and 
(d) Supplying the factual basis for Federal Government surveillance 
nsofar as man’s characteristics, capabilities, and limitations are concerned. 

We therefore strongly oppose the text of section 602 of the bill since it omits 
any reference to physical fitness and tests thereof. Further, we believe that there 
s need for immediate legislation to insure medical participation along the above 
lines. If this cannot be done as part of S. 2647, we urge that the committee give 
early consideration to drafting legislation which will deal with these points spe 
cifically. 

A review of the Civil Aeronautics Act of 1938, as amended, reveals that Fed 
eral medical responsibility in the safety of aviation is more implicit than ex 
plicit, and, as a result, the medical profession has not been in a position to con 
tribute, on any firm and regular basis, from its vast knowledge on this most im 
portant subject. Authority for the Civil Aeronautics Administrator’s medical 
program, including the Civil Aeronautics Board regulations governing the physi 
cal fitness and medical certification of civilian airmen, is based upon such frag- 
mentary phrasing as “physically able to perform,” “tests of physical fitness,” “to 
promote safety of flying,” “minimunis of standards of design, materials, and ap- 
pliances,” “equipment and facilities for inspectors,” “maximum hours or periods 


are con 


if service of airmen,” “rules as to safe altitudes,” “reasonable rules and regula- 


ons,’ “maximum standards governing other practices,” 
cedures to provide adequate safety in air commerce.” 

In exploring the reason for such vague medical authority, we understand from 
those who participated in the drafting of the act, and subsequent amendments, 
that there was but little medical advice available at the time to assist in a 
proper phraseology. One participant advised that had he then the knowledge of 
the importance of aviation medicine to aviation safety that he has since acquired, 
he most assuredly would have insisted on more definitive medical requirements 
in the original act. 

Aviation medicine, which was still in comparative infancy in 1938, has now 
developed to a status where it is internationally recognized as an important 
inedical specialty and is accorded the same status in this country as is given to 
other medical specialties. As you doubtless know, four-fifths of all aircraft 
ecidents are attributed to human error. We are convinced that proper medical 


“methods and pro- 
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assessment of physical fitness and physical capabilities of airmen in the \ 
age groups Which constitute the pilot population will effectively reduce th 
portion of air accidents which are attributed to human error. 

The importance of aviation medicine has been recognized by the United Stat, 
Air Force and the United States Navy which have established offices of 1 
Surgeon and Chief of Naval Aviation and Operational Medicine which are fa; 
advance of any civil air medical office or position. There is no civilan counter; 
to these offices and, until the Congress indicates by clear legislation that 
knowledge and assistance of aviation medicine must be taken into account 
civil aviation, we feel that there is a serious hindrance to our effort t 
aviation safe. 

While it is true that there is a Medical Division within the Civil Aeronaut 
Administration, the fact is that the doctors in the Medical Divison do not } 
final authority to decide medical questions. These decisions are made by 
men. It may be pointed out that there are no medical personnel within | 
Civil Aeronautics Board to give the Board needed opinion at hearings on med 
cal cases, and the Board is under no obligation to follow the advice of | 
Medical Division of the CAA, which has all the facts in a particular case, 4s 
a result, there are pilots flying today who, doctors have decided, should not § 
and the danger to the public, both in the air and on the ground, is thereby 
creased. 

We understand very well that laymen attempting to supervise and de 
medical questions are placed in a most difficult position. We, as doctors 
medicine, are deeply concerned in the authority of laymen to decide medical pr 
lems an apply solutions, which we know are medically indefensible. In 
opinion the only real solution is legislation that will ensure medical authority 
that will decide medical questions. 

Since designated medical examiners of the Administrator of Civil Aeronaut 
are in position to observe inadequacies that may exist in the Administrat: 
medical program, and must be governed by his policies and the procedures pro- 
mulgated by him through his Medical Division, we, in the interest of pul 
safety, find it necessary to enumerate these condtions. Certainly we are on! 
well aware of the limited facilities at his command and the relative importa: 
that he must attach to his various responsibilities in order to keep the ove: 
program within budgetary allowances. Nevertheless, in the belief that 
strengthening of aviation medical policy will add much to the development of : 
aviation and be the means of saving lives and property through the reductio: 
aircraft accidents, we are using the opportunity afforded to bring the matter 
sharply into focus. 


0 


INADEQUACIES OF THE CIVILIAN AVIATION MEDICAL PROGRAM 


1. Lack of authority for final decision on medical questions. 

2. Ill-defined standards of physical fitness. 

3. Inadequate criteria for selection, training, and supervision of medic 
examiners. 

4. No provision for specialist consultation. 

5. Lack of research and training facilities for development of medica 
technical knowledge for teaching of civilian aviation medicine to medical 
designees. 

6. No method of assessing airman compliance with medical requirements 

7. No provision for direct medical participation in aircraft accident in 
vestigation or for physical examination and/or autopsy of pilots or pas 
sengers involved in aircraft accidents. ie 

8. Inability of medical personnel to maintain correspondence with pilot 
and designated medical examiners for providing medical information I 
quested by the profession and by the aviation industry. 


CORRECTIVE MEASURES NEEDED 


1. Definitive legislation establishing Government medical responsibility 1! 
civil aviation. Te 

2. An office of civil aviation medicine under the direction of a civil 4 
surgeon with duties and responsibilities commensurate with those of t 
chief flight surgeons for the United States Air Force and United States 
Navy: at an organizational level that will ensure authority to exer aise 
independent medical judgment and decision. 
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3. A research and training facility for civil aviation medicine comparable 

those of the United States Air Force and United States Navy. 

t. Provision for continuous study of medical questions, such as pilot 
aging, utilization of pilot skills, human requirements in civilian aviation, 
medical participation in aircraft-accident investigation, medic: 

-ocedures, medical certification methods 
tion safety. 


Li enlorcement 
, and medical effectiveness in avia 


We very much appreciate the courtesy extended by Mr. Sweeney of the com 
ttee staff to our counsel, Mr. Joel H. Fisher. It is our hope that the com 

will consider aviation medicine of sufficient importance to include 
vision in S. 2647, or in specific legislation, to deal with the subject. 
| would very much appreciate your advising me as to the action taken by the 
mmittee on this subject and any suggestion you may have as t 
ike our Views widely known to Members of the Congress. 

Sincerely yours, 


» how we cab 


GERALD S. BACKENSTOER, M. D., President 


AIRLINE MEDICAL EXAMINERS ASSOCIATION, 
Enumaus, Pa., July 16, 1904. 
Senator JoHN W. BRICKER, 
United States Senate, Washington 25, D. C 
(Attention: Mr. Edward C. Sweeney.) 

DEAR SENATOR BrRICKER: Secretary George F. Lull, M. D., of the American 
Medical Association, has just sent me a copy of the resolution, Bxamination of 
Civilian Airplane Pilots, unanimously passed June 21, 1954, by the house of 
delegates. 

We are anxious for you to have a copy of the resolution for your information 
and consideration. 

Sincerely, 
GERALD S. BACKENSTOE, M. D., 
President, Airline Medical Examiners Association 


RESOLUTION OF HoUSE OF DELEGATES, AMERICAN MEDICAL ASSOCIATION, ON 
EXAMINATION OF CIVILIAN ATRPLANE PILOTS 


Whereas private medica! practitioners under the supervision of the Medical 
Division of the Civil Aeronautics Administration have been responsible for 
medical examinations of civilian pilot personnel under a program created by the 
Civil Aeronautics Act; and 

Whereas such a program is logical and medically sound inasmuch as it affords 
the civilian pilot the opportunity to select a qualified civilian physician rather 
than forcing him to go to a Government physician selected by Government 
directive to make the examination : now be it 

Resolved, That the American Medical Association strongly recommends to 
the Secretary of Commerce and the Administrator of the Civil Aeronautics 
Administration the continuation of the present effective and medically sound 
program of medical certification of civilian pilots by qualified civilian physicians. 


ArrR CooRDINATING COMMITTEE, 
Washington 25, D. C., July 26, 1954. 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


Dear Mr. CHAIRMAN: Your letter of June 7, 1954, requested that the Air Co 
ordinating Committee provide you with a detailed statement of legislation that 
the member agencies consider necessary to implement the recently adopted civil 
air policy, to be followed at an early date by detailed legislative recommenda- 
tions. 

The enclosed memorandum lists certain legislative proposals which the Com- 
mittee considers would be required at this time in order to enable the respon- 
sible agencies to fully implement the civil air policy recommendations. It is 
possible that after further experience the Committee may decide that addi- 
tional legislation not here specified will be needed to carry out certain of the 
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agreed policies. However, it is anticipated that the ACC members will lx 
to implement a majority of the civil air policies under existing stat 
authority. 

It is expected that as soon as practicable draft legislation will be transmit;, 
to Congress by the appropriate agencies covering certain of the air policy 
on which implementing legislation has not yet been introduced. 


The Budget Bureau advises that there is no objection to the submission 
this letter. 


Sincerely yours, 


lt 


iLCT 


Ropert B. Murray, Jr., Chair) 


LEGISLATION WHICH WovuLp Be REQUIRED To IMPLEMENT CERTAIN Recomy 


TIONS IN THE ClivIL AIR POLIcy, ADOPTED BY THE AIR CUORDINATING Com) 
May 1954 


1. Revision of subsidy provisions of Civil Aeronautics Act (sec. 406(b) 
vision is necessary to carry out subsidy policy No. &, page 10, and may be re 
to expand or clarify CAB’s authority to carry out other recommendations jy 
subsidy and route sections of the report. 

2. Revision of section 406, Civil Aeronautics Act, to permit CAB to gra 
certificates without at same time making carrier eligible for subsidy sup) 

( Nore.—Will be included in legislation proposed in No. 1 above). Mail policy \ 
1, page 22. 

5. Amendment of sections 1 and 401(f) of Civil Aeronautics Act to auth 
specialized certificates for limited service operations. Nonscheduled 1) 
No. 4, page 22. 

4. Amendment of Civil Aeronautics Act to provide for economic regulatio. 
air contractors. Unnumbered recommendation, last paragraph, page 21; 
Government use policy No. 4, page 17. 

5. (a4) Amendment of section 1002 of Civil Aeronautics Act to provide CAB rat 
authority over air carriers engaged in foreign and overseas air transport 
comparable to that now exercised over air carriers in interstate air transport 
tion. Fares and rates policy No. 2, page 37. 

5. (b) Addition of new provision to Civil Aeronautics Act to permit the ( 
to set aside in foreign air transportation any rate, fare, charge, or service ot 
foreign air carrier, or any classification, rule, regulation or practice affecting s 
rate, fare, charge, or service, and to suspend any of the above during pende1 
of proceedings, after notice, but without hearings. Fares and rates policy \ 
2, page 37. 

6. Legislation to provide authorization for loans, guaranties, etc., in lieu of 
subsidy insofar as adequate provision is not now made by existing Government 
loan programs. Unnumbered subsidy recommendation, first paragraph, page. ! 

7. Amendment of Federal Airport Act. Federal role policies Nos. 2 and 3, paz 
26 (legislation now pending: 8. 3410, H. R. 9325). 


I 


8. Legislation dealing with existing and future Federal rights in airports t 
insure that retention and exercise of such rights are not inconsistent with neces 
sary local investment and improvements. Mobilization policy No. 18, page 57 

9. Amendment of section 1002 (d) of Civil Aeronautics Act to permit CABt 
exercise rate control over intrastate segments of interstate air carrier routes 
Economic regulation policy No. 1, page 46. 

10. Reenactment of limited Public Law 867-type statute (Sist Cong.) providing 
for simulated airline operation of new transport aircraft. Transport aircraf 
policy No. 1, page 64. 

11. Addition of new provision to Civil Aeronautics Act to strengthen Federal 
power over erection of obstructions in airspace. Airspace policy No. 4, page. + 

12. Addition of new title to Civil Aeronautics Act to provide a statutory basis 
for maintaining high level of readiness for civil aviation mobilization, Mobiliza- 
tion policy No. 20, page 59. 

13. Development of local service prototype. Transport aircraft policy No. 2 
page 64. (Nore.—This policy was not adopted unanimously by the ACC met 
bers. ) 


STATEMENT OF SENATOR JOHN W. Bricker, REPUBLICAN, OF OHIO, CHAIRMA 
SENATE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE ON THE FLOOR 0? 
THE SENATE, AveustT 19, 1954 


Mr. President, I rise at this time by specific direction of the Committee 
Interstate and Foreign Commerce to comment briefly concerning a general revieW 
of civil aviation legislation conducted this session by your committee, and 
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ise the Senate of the great assistance rendered us in this task bv the dis 
shed Senator from Nevada, Mr. McCarran 
In my experience in the Senate, the action of a standing committee to direct 
ts chairman to advise the Senate of the valuable assistance rendered to it by 
ther Senator, who is not a member of that committee, is without precedent. 
n this instance, it is peculiarly appropriate and well-deserved 
On January 11 of this year, the senior Senator from Nevada introduced 
he consideration of the Committee on Interstate and Foreign Commerce a 
ete revision of the Civil Aeronautics Act of 1938. This bill, S. 2647, 
vas the product of Senator McCarran’s background and continuous study of 
levelopments in aviation since the enactment in 1938 of the Civil Aero: autic S 
In my opinion, S. 2647 represented a monumental piece of legislative draft 
vhich greatly facilitated the committee during the past session in f 
the key issues concerning aviation whieh required study and review. 


1e 


cusing 


idea of the magniture of the task can be gathered from the fact that the 

mprised 177 pages. It was presented to our committee by the Senator 
Nevada with no pride of authorship but rather with the express wish 

t it be assessed carefully in light of the changing and expanding needs of the 

intion industry of this country. 

Your committee held extensive hearings on this measure over 


a period of 4 
ths, extending from April 6 through July 22. The 


senior Senator from 
ida was the first witness heard by the committee and I 


ber of the Senate could read his statement given 
itchless summary of the progress of the 
ehtened congressional legislation. 

As he suggested, the committee approached Senator McCarran’s omnibus bill 
is a working document, and through the months which followed the opening 

hearings found it an invaluable vehicle for reviewing the application of 
Federal laws and regulations to the air transport and general aviation industry. 

During the session your committee, in connection with its consideration of 
the MeCarran bill, received testimony from every Government department and 
agency interested in aviation and from representatives from every phase of 
aviation. The witnesses represented not only the regulated air-transport in 
dustry but private flyers, charter operators, irregular carriers, specialist freight 
forwarders, manufacturers, State aviation officials, bar associations, and airport 
operators. The committee could not have asked for better cooperation than that 
which it received from these witnesses. 

This committee’s hearings demonstrated that the original Civil Aeronautics 
Act of 1988 is basically sound and further demonstrated, in the opinion of your 
ommittee, that commercial aviation should best continue to develop as 
ulated public utility. 

No radical change in the basic organizations of the Government agencies con 

rned with the aviation industry seems to have been indicated by the weight 
of the testimony offered to our committee. 

Ilowever, as Senator McCarran himself predicted when hearings were 
: hed, several serious gaps in the regulatory scheme and deficiencies in the 
\Bt regulations were revealed. Your committee is convinced there is a real need for 
utes some amendatory legislation. 

Your committee was eager to report out a bill at this session which would meet 
these deficiencies. Following the hearings, the staff of the committee made every 
effort to reduce the original S. 2647 and its 177 pages to an essential minima and 
to identify the more important and more noncontroversial amendments 
presented at the hearings. 

Senator McCarran, in a final appearance before the committee, urged that a 
substitute bill be submitted to the Senate, expressing the opinion it would be of 
considerable assistance to the next Congress and to the Senate Interstate and 
Foreign Commerce Commitee in 1955 when the committee again will consider 
amendatory legislation in the aviation field. 

Accordingly, a committee print was prepared as a substitute bill, containing 
1umerous of the amendments to the Civil Aeronautics Act of 1938 originally 
neluded in S, 2647. 

At an executive meeting of the committee on August 4, your committee con 
sidered this substitute bill and the members of your committee discussed it thor- 
oughly and endeavored to report out a revised measure. Unfortunately, so much 
testimony of a substantive nature was offered during the hearings that it was 
an impossible job to digest and present this material to the members for proper 
consideration in the days remaining before adjournment. 


wish that every 
at that time, for it is a 


civil-aviation industry under en 


a reg- 


a8 
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It was at this August 4 meeting that your committee directed its chair: 
make this statement to the Senate concerning the assistance rendered | 
senior Senator from Nevada. At the same time, Republican and Dem 
members of your committee agreed unanimously that the committee wou 
benefited in the next Congress if a report could be prepared after adjour 
to accompany the substitute bill, together with a digest of the voluminous 
mony and the individual views of those Senators who attended the hear 
during the months’ long hearings as well as a detailed staff analysis of th« 
ous proposals, 

Accordingly, I ask unanimous consent for permission to file such a report 
the adjournment of the Congress and to have such report printed as a com: 
document. 

In conclusion, Mr. President, your committee wishes to pay tribute to the 
tinguished senior Senator from Nevada and to advise the Senate that 
committee appreciates the understanding and direction which he has given 
efforts to rewrite the Civil Aeronautics Act of 1938, and, further, that you 
mittee regrets exceedingly that it could not complete this undertaking g 
this Congress, as so earnestly desired by the distinguished Senator from Nevad 


DEFENSE TRANSPORT ADMINISTRATION, 
Washington 25, January 15, 195) 
Hon. JoHN W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 
DEAR SENATOR BRICKER: I have your letter of January 13 enclosing a copy of 
Senate bill 2647. You invite my comments concerning the proposed measur 
The bill proposes to create an independent Civil Aeronautics Authority and ar 
independent Air Saftey Board, to promote the development and safety and t 
provide for the regulation of civil aeronautics, and to promote world leadershij 
by the United States in aviation, Inasmuch as the responsibilities of the Defense 
Transport Administration do not extend to air transport, I have no comments t 
offer. 
Sincerely yours, 
JAMES K. KNupson, Administrato: 


UNITED STATES TARIFF COMMISSION, 
Washington 25, January 18, 1954 
Hon. JoHN W. BricKeEr, 
Chairman, Committee on Interstate and Foreign Commerce 
United States Senate. 

DEAR SENATOR BrRICKER: I have your letter of January 13, 1954, enclosing copy 
of Senate bill 2647, 883d Congress, which has been referred to your committe 
for consideration. You ask for any comments the Tariff Commission may car 
to offer concerning the proposed measure. 

The purpose of the bill is to create an independent Civil Aeronautics Authority 
and Air Safety Board and to provide for the regulation of civil aeronautics. The 
subject matter of the proposed legislation does not fall within the sphere of 
special competence of the Tariff Commission and we therefore have no comments 
to offer. 

Sincerely yours, 


EpeGar B. Brossarb, Chairman 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington 25, February 8, 195) 
Hon. JoHN W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

My Dear Mr. CHAIRMAN: Reference is made to your letter of January 13, 1954 
inviting the comments of this Office on S. 2647, 83d Congress, entitled “A bill t 
create an independent Civil Aeronautics Authority and an independent Air 
Safety Board, to promote the development and safety and to provide for the 
regulation of civil aeronautics, and to promote world leadership by the United 
States in aviation,” 
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provisions of S. 2647 do not directly affect the functions 
ting Office and this Office has no special information as to the 
esirability of the proposed legislation. Accordingly, I have 
mendations to make with respect thereto, 
Sincerely yours, 
LINDSA’ 
Comptroller General of the 


DEPARTMENT OF THE ID 
OFFICE OF THE SECRETARY, 
Washington, D.C... June 2, 1954. 
Hon. JoHN W. BrRICKER, 
Chairman, Committee on Interstate and Foreign Commerce 
United States Senate, Washington. D. C. 


My Dear Senator Bricker: This will reply further to your request for the 
iews of this Department on 8. 2647, a bill to create an independent Civil Aero 
nautics Authority and an independent Air Safety Board, to promote the develop 
ent and safety and to provide for the regulation of civil aeronautics, and to 
yromote world leadership by the United States in aviation 

focnuse S. 2647 deals with the general problem of the Federal regulation of 

r transportation, a matter with which this Department is not officially con 

ned, we are not in a prsition to give helpful information or advice with 
egard to the policies and purposes of the bill, and we therefore cannot recom 
mend for or against enactment. But because the bill relates to air transportation 
tivities to and within the noncontiguous areas of the United States within this 
Department’s jurisdiction, we are, of course, interested in the matter of the 
ipplication of the law. With one exception set forth helow, S. 2647 appears 
generally to be applicable uniformly to the States, Territories, and possessions 
of the United States. That is, I think as it sheuld be, and the bill would in this 
respect merely perpetuate the pattern established in the Air Commerce Act of 
19z6 and the Civil Aeronautics Act of 1938. With regard to the development 
of an adequate air transportation system and its regulation, I see no reason 
vhy noncontiguous areas of the United States should be treated differently from 
the mainland. 

[ have, however, a few suggestions with respect to perfecting the bill with 
egard to its application to noncontiguous areas. There is attached a list of 
proposed amendments which would ace: mplish the purposes described below 

I suggest first that the definition of the term “citizen of the United States” 
n section 101 (15) be expanded to include nationals of the United States. The 
idoption of this amendment wou'd probably not result in any substantive modi 
ation in the bill, but it would be useful for purposes of clarification. The 
definition now states that the term “citizen of the United States” means a citizen 
of the United States or one of its possessions. The people of Alaska, Hawaii, 
the Commonwealth of Puerto Rico, the Virgin Islands, and Guam are generally 
citizens of the United States. The people of American Samoa, however, are not 
They are nationals, but not citizens. The concept of United States nationality 
s clearly set forth in the Immigration and Nationality Act. The concept of 
(American Samoan citizenship is considerably less clear, for the term is not defined 

the laws of either the United States or American Samoa. In order to assure, 
therefore, that all persons who are nationals of the United States will be included 
n the term “citizen” for purposes of the act, I recommend the adoption of the 
anguage proposed in the first of the attached amendments. 

In subsections (24) and (25) of section 101, the terms “interstate air com 
merce” and “interstate air transportation” are defined. In each case, such 

mmerce or transportation wholly within a Territory or possession is ineluded. 
rhe Philippine Islands, which are defined to be a possession of the United States, 
i Inatter about which I shall comment further below, are excluded from this 
portion of the definition. I believe that the Commonwealth of Puerto Rico should 
iso be excluded. In view of the establishment in July of 1952 of the Common 
wealth of Puerto Rico, it seems to me appropriate for the Conzress to exercise 

0 greater authority in the case of Puerto Rico than it may constitutionally exer 

se in the case of a State of the Union. Therefore I recommend that air com 
merce and air transportation within Puerto Rico be excluded, just as air com- 
inerce and air transportation wholly within a State are excluded. The adoptior 
of proposed amendments 2 and 3 would accomplish this result. 


( 
} 
I 
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Subsection (34) of section 101 defines the term “possessions of the | 
States.” It specifically includes Puerto Rico, but in so doing refers to th 
Organic Act of Puerto Rico, without recognizing the two Federal statutes 
gave rise to the establishment of the Commonwealth. There is, I thi: 
valid reason to refer to the 1917 act, particularly because comparable o 
acts for other areas are not mentioned. But because the acts of July 3 
and July 3, 1952, which resulted in the establishment of the Commonwealt! 
susceptible of a construction which would exclude Puerto Rico from the 
“possession” or “unincorporated territory,” I suggest that a specific ref 
be made to such statutes. Proposed amendment No. 3 would accomplis! 
result. 

I believe further that the statute should be amended to be made gen 
applicable to the Trust Territory of the Pacific Islands. In view of the | 
States responsibilities in the trust territory under our trusteeship agre« 
with the Security Council of the United Nations, it seems to me entirely a; 
priate that the Federal Government should undertake to regulate air comm. 
and transportation in the trust territory. The Federal Government in fact does 
so now, for existing air services in the trust territory connect with Guam, | 
wholly intratrust territory service should also, I believe, be subject to Fed: 
regulation. I therefore recommend the adoption of the fifth proposed ai 
ment. The Congress has authority to take the action in question under a 
Ill of the trusteeship agreement, which authorizes the United States to 
applicable to the trust territory “such of the laws of the United States 
may deem appropriate to local conditions and requirements.” 

I assume that the Philippine Islands were unintentionally included in th 
definition of the term “possession.” Because this Department has no official re 
sponsibility toward the Vhilippines, I do not recommend an amendment to delet: 
the reference, but your committee may wish to give this matter its considerat 

I suggest that the definition of the term “United States” be amended so | 
it will he clear that the broad definition applies only when the term is usod 
a “eographical sense. Subsequent referen’es in the bill to the laws of the Unit 
States and to the Government of the United States would appear to make | 
desirable. The sixth proposed amendment would accomplish this result 

linally, IT recommend that the sections pertaining to an aerial approach | 
tection program (sec. 212) and to a national airport development plan 
213) be amended so that the Authority would be authorized to perform 
activities outlined in those sections in the Territories ang possessions, as 
as in the States. Since undertaking the activities and making the grants aut! 
zed by these sections would not be mandatory but would be within the Authority's 
discretion, I can see no reason why authorizing language for the Territories 
possessions is not desirable. It appears that all other portions of the bil 
uniformly applicable to the States, Territories, and possessions. I theref 
recommend the adoption of the last two proposed amendments. 

The Bureau of the Budget has advised that there is no objection to the sul 
mission of this report. 

Sincerely yours, 
OrME Lewis, Assistant Secretary of the Interi: 


PROPOSED AMENDMENTS TO S. 2647 


1. Pave 11, line 16, immediately following the word “cit’zen” insert 
words “or national,” »nd immediately following the words “United States o1 
insert the words “a citizen.” 

2. I’age 14, line 2, immediately following the words “Philippine Islands” insert 
the words “and the Commonwealth of Puerto Rico.” 

». Page 14, line 18, immediately following the word “Islands” insert the words 
“and the Commonwealth of Puerto Rico.” 

4+. Page 16, lines 8 through 11, strike out all of subpart (A) of subsection (54 
and insert in lieu thereof the following: 

“the Commonwealth of Puerto Rico, notwithstanding the Act of July 3, 1950 (04 
Stat. 319), and the Act of July 3, 1952 (66 Stat. 327) ;”. 

Db. Page 16, lines 20 and 21, strike out the words “and (1D) all other possessions 
of the United States’ and insert in lieu thereof the following: 

“(D) the Trust Territory of the Pacific Islands, but nothing in this Act shall 
be construed to imply that the United States claims or exercises sovereignty 
over such Trust Territory; and (E) all other possessions of the United States.” 
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17, line 15, immediately following the words 
* when used in a geographical sense.” 
33, lines 10 and 12, immediately following the word 

s “, Territories, and possessions,’: and line 14 strike 

rr local action” and insert in lieu thereof the words “action 

| ry, possession, or political subdivision thereof.” 
8, Page 34, line 1, and page 35, line 18, immediately following the word “ 
e words “, Territories, and possessions,” 


‘HE SECRETARY 
Washingtor 
N W. BRICKER, 
rman, Committee on Interstate and Foreign Comme 
United States Senate, Washington, D. C. 
sR SENATOR BRICKER: This letter is ir response to your request of 
* our comments on the report of the Department of the Air 
dated May 27, 1954. You make particular reference to the basi 
iised by the Department of the Air Force recommendations with resnect 
e control of miiitary and civil air traffic. Our comments in this regard 
to item 12 of the Air Force recommendations which would add a proviso 
tion 609 (b) (5) of the McCarran bill to permit the operation of military 
raft contrary to the existing flight safety regulations covering off-airways 
‘tion 609 (b) (5) is similar to section 610 (a) (5) of the Civil Aeronautics 
1938, as amended. Both sections apply to military as well as civil flights 
It shall be unlawful—(5) For any person to operate aircraft in air com 
in violation of any other rule, regulation, or certificate of the Authority 


tter section provides : 


this title.” 
eff-ct of the proposed proviso recommended by the Air Force would be to 
ve the power of the civil aviation authorities to require compliance by 
itary aireraft with safety regulations necessary for the safe operation of all 


t 


Pursuant to section 601 (7) of the Civil Aeronautics Act (which is 
lar to section €01 (a) (1) of the MeCarran Act) the Civil Aeronautics 
rd has adopted air traffic rules essential to the safe operation of oll aircraft 
lucting cff-airways operations. These rules relate to visibility, altitude, and 
in clearance limitations. 
» need for deviations from such flight rules by the military organizations 
permit certain essential operations has long been recognized by the Civil 
\eronautics Board. Under existing section 60.1 (a) of the Civil Air Regula 
lilitary operations are authorized to be conducted in noncomplinnce with 
traffic rules, providing prior notice thereof is given to the Administrator 
f Civil Aeronautics. We are not aware of any occasions in which this proce 
re has adversely affected essential military operations. 
enactment of the recommended proviso would give the military blanket 
uthority, without the requirement of giving any notice, to deviate from the 
fety rules applicable to off-airways flights. Such authority could adversely 
ffect the safe operation of a substantial amount of civil aircraft operations, 
ticularly since such military operations could be conducted without prior 
tice, thus making it impossible for us to take timely precautionary measures. 
oximately 30 percent of air-carrier operations, the majority of route miles 
by such air carriers, and a substantial amount of business-type and other 
Flight safety rules for such flights 
Any 


reraft. 


0 


pp! 
flow! 
vil operations are conducted off-airways. 
presently in effect provide the minimum level of safety for all air traffic. 
authority to permit deviation from such rules, without any restrictions whatso 
ever, by one class of traffic could completely eliminate all safeguards to all other 
aircraft operations in this area. 

The Air Force proposal does not add anything to its operational authority as 
presently exercised, except that it would eliminate the required notice of devia 
tion. Such notice provides opportunity to establish the minimum safeguard 
to civil aireraft operations when notice of noncompliance is given, as the Civil 
\eronauties Administration immediately communicates the contents of the notice 
to all users of the airspace. Such notice is highly desirable in the interest of 
safety, as, for example, an air-carrier dispatcher would avoid dispatching an 

‘craft through an area which he had notice would be occupied by military 


eivil 
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aircraft. To eliminate the requirement of giving notice of deviations would 
it impossible for the civil aviation authorities to carry out their statutory « 
tion to provide the necessary protection to civil aircraft operations. 

We believe that retention of the present law will continue to provide essen 
authority to empower civil aviation authorities to adopt necessary safety regy 
tions and procedures for the protection of all aircraft operations, and theref 
we recommend that the proviso not be adopted. 

We have been advised by the Bureau of the Budget that it has no object 
to the submission of this letter to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Comme 


STATE OF CONNECTICUT, 
DEPARTMENT OF AERONAUTICS 
Hartford, July 27, 19 
Senator WILLIAM PURTELL, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR: You will recall that I wrote you on May 12, 1954, in ac 
ance with your wishes, concerning this matter of physical fitness for flying ; 
what the Federal Government is doing about it. I also attached a few of 
instances to illustrate how lax our Federal Government is in determining phys 
cal fitness an’, when they do determine it, how they disregard their findings 

In public safety, I urge that you take this matter under consideration, be 
I have reason to believe that things are getting worse. I would appreciate h 
ing from you at your earliest convenience. 

Sincerely yours, 
WititiamM B. Suirn, M. D., 
Chief Flight Surgeo 


STATE OF CONNECTICUT DEPARTMENT OF AERONAUTICS, 
Hartford, May 12, 195; 
Senator WILLIAM PURTELL, 
Nenate Office Building, Washington, D.C. 


My Dear SENATOR: I promised you about a month ago that I would plac 
your hands information which I think you should know about, especially if th 
public interest is to be safeguarded. The purpose of certain phases of 
administration of the Department of Commerce is public safety. Ever since \ 
have had aircraft, which of course was all military originally, those who we 
responsible for human and property safety have always considered that 
basic consideration was the physical fitness of the pilot to operate the aircraft 

When the Civil Aeronautics Administration was provided for, a medical depar 
ment was set up for the purpose of screening applicants for flying. The 
portance of physical fitness today is no less than it was then: in fact, it is f 
more important. But the CAB, which is the Civil Aeronautics Board, has ma 
times seen fit because of politics or other pressure to completely overrule t! 
medical recommendations of its own Civil Aeronautics Administration. As 
result, there have been crashes and near crashes and property damage wh 
certainly could have been avoided had the Administrator of the CAA or the CAB 
listened to the recommendations of its own Medical Department. 

The Medical Department has been relegated to a very unimportant place 
the scheme of things. There are those who would destroy it entirely. The Ai: 
line Pilots Association would have none of it if they could destroy it. There ar 
other business factors who would like very much to see it demise. but I tell y: 
that the most important function that is carried out or should be carried out in 
the licensing of flying people is to determine their physical and mental fitness 
to fly. 

I could go on at great length and in much more detail, but I appreciate yo 
limit of time. I am speaking, however, from experience, and our own Stat 
Department of Aeronautics can show you how important it is to ecompletel: 
control the medical phase of flying. 

I am attaching, hereto, 12 instances where the CAB has completely overrul 
the recommendations of its own Medical Department. I am not quite certail 
about the case of FJA, age 48, but I think this is the case where this man v 
2 limited class I license flew into a California mountain about a year and 
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and killed about 
ere selected for me from 
eroup that they have collected 
tions of its Medical Department 
hing must be done about this situ: 
study, in some way, even if it is necessary 
ent of the Civil Aeronautics Authority shoul 
iny other of its departments, which is not the 
hall be at your service for further study and 
to come to Washington aft any ime von thinl 
er we do we certainly should clear this situation 
esponsibility and mine. 
1 am also attaching for your interest a very short paper which 
vyhen I was down to Washington in March and at wl 
Nu. 
Sincerely yours, 
WILLIA 


REE—age 58: Diabetic. Ten regular and 10 protomine daily. Denied by 
irdered by CAB to issue certi ficate limited to small local area and corrid 
to farm implement supply house. Pilot now wants clear « ss IT] fer 

ains as severe as at time of hearing. 

HEK—age 50: Diabetes controlled by diet. CAB ordered 
clear. 

\.JIM—age 34: Diabetes. Ten crystalline and 24 prot 
II, limited to duty only when accompanied by senior 

EIR—age 82: Diabetes. Thirty NPH daily. De 
CAB ordered issuance of class III clear An 
earried out. 

CVR~—age 46: Myocardial infarction in 1945. Denied by Med 

dered issuance of class III in 19538 

HHC—age 39: Healed posterior infarction Issued class I by 

thout restriction. Formerly held class I, with restrict 
uving a class I pilot aboard. Restriction dropped or 
Counsel. 

FJ A—age 48: Issued class I limited (carrying of revenue passer 
| vear after attack of coronary thrombosis with myocardial infar 

SP—age 51: Attack of coronary occlusion in 1952. Denied by CAA 
issuance of class III after hearing. 
1—age 28: Quadriplegia. Issued class III (student only) after successfully 

mpleting flight test for student. Believe only case of medical flight test for 
student ever performed by an agent. 

kWH—age 29: Paraplegia. Limited to two-control aircrat 
cessful flight test. 

}HG—age 42: Buerger’s disease, four toes left foot amputated and 
tomy. Because of no apparent progression in disease, pilot’s defect 
waived. Issued class II by Medical Division after ove vious denial, 

RRN—age 53: Alleged to be resident in mental institution who regularl 
vrists. Holds class II, with lenses. No official ois informat 
facts of the case from designated examiners. Address given by apy 
designated examiner is not that of a mental institution 


SELECTING THE CIVILIAN FLYER 


(By William B. Smith, M. D., chief flight surgeon, Connecticut Department of 
Aeronautics ; member, Connecticut State Safety Commission ) 


Read before the Aero Medical Association at its annual meeting 
Hotel, Washington, D. C., on March 29, 1954.) 

I offer this paper with some timidity, and I do so at the risk of boring you 
with a rehash of things you already know. If my subject does not afford you 
some enlightenment, I hope at least it will be entertaining. The 15 minutes al 
lotted for this paper will not permit me to discuss all phases of the physical 
examination required in the selection of the civilian flier. n making the exam 
ination, time is of the essence, hence, the examiner must devise a technique which 
will give him the maximum amount of information in the shortest period of time. 


479655481 
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I will, therefore, discuss just one phase, to me the most important, the beha or 
pattern. 

The accident and death toll on the highways last year was a national disgrac 
If the Armed Forces were to lose the same number of men in a military campaig, 
the Nation would demand an investigation which would make a McCarthy inves; 
gation look like child’s play. Still we do nothing about it. We-write volumes 
1 the newspapers; and over the radio and TV admonish the individual to }, 

iore careful, but a great deal of this falls on arid soil. 

Man was created primarily to walk and circulate within the herd and to « 
so without endangering his fellow men. However, there are some in whom the 
inability to do this is inherent. Put him behind the wheel or in a cockpit anq 
all the brain washing of the press, radio, and TV is to no avail. After he has 
his license it is too late. This is that person that should be discovered first and 
removed. Our highway licensing agencies have failed miserably in this regard 

In aviation, however, we have made a better start and a better showing, byt 

ur results are still far from satisfactory. When the Armed Forces selects ; 
candidate for flying, it does so with a certain responsibility to the taxpaye 
First, the candidate must be able to learn to fly. Second, he must have the cour. 
age and s imina to meet the hazards of military missions; and third, he must 
be a good investment. If he cannot qualify, he is rejected and that is that 
There is no further recourse on his part. Such, however, is not the case with 
civilian selection. Here we examine the taxpayer himself. We are not so muct 
concerned with the probability of his learning to fly, but we are deeply concerned 
as to him being a risk to his fellow citizens if he should learn to do so. This 
poses a real problem for both the examiner and the civilian licensing agency. If 
the candidate is rejected, he feels his rights have been abrogated, and he may 
and often does, demand a hearing. Strangely enough, the candidate which is 
found to be the poorest risk is just the one who thinks he should be given al! 
the privilege 

It is not so difficult to determine the candidate’s physical status, but to detect 
the one with the most dangerous behavior pattern is the difficult part of th 
examination. The military flight surgeon has many advantages in this respect 
Ile has plenty of time to study the subject. He may have days to observe him 
and he may have access to such data pertaining to his past which makes it rather 
easy for him to determine the candidate’s behaviorisms. This is, however, not 
the case with the civilian examiner. His subject does not always present himself 
in a spirit of cooperation. It costs him a fee about which he is not happy, and 
he wants no part of a time-consuming examining procedure which he believes 
is unnecessary anyway. It, therefore, becomes very important that an exan 
iner devise a technique which will reveal to him a reasonably clear picture of 
his candidate in the shortest possible time. 

Let us now turn to that part of the examination where we determine his lx 
havior. I think we can dispense with the physical examination, for any well 
trained doctor should be able to do that part in a reasonably short time. Onur 
colleagues in psychiatry and psychology would say we’re making a personalit) 
study, but in fact we’re not. We are simply contemplating how the candidate 
vill behave in the flying patterns with respect to others. Will he observe th: 
laws and fly within the limits of safety? As I stated before, we are not con 
erned Ww ith _ ability to learn to fly. Sometimes when I examine a candidate. 
I become conscience-stricken in accepting his fee because I am certain he will 
never nents to ii even though I have not been able to detect any major defects 
in his past behavior pattern. I later learn, much to my surprise, that he has done 
exceedingly well as a pilot. 

When I make my first contact with the candidate, I readily form some opinion 
and from this opinion I take my cue and direct my further questioning in accord- 
ance therewith. He may be sullen, critical, shy, and hesitant, or he may he 

lated, talkative, or nervous. On the other hand, he may appear quite stable 
unemotional, and unretarded. I may find that he is an honest and straightfor- 
ward person interested in the procedure and surroundings about him. I think 
his occupation is very important as it gives some idea of responsibility. In other 
words, through experience I have learned to make my evaluation of the candidate 
the first few moments of contact. 

There are six questions that I use in making a further evaluation. The first 

f these, T believe, should be the man’s intelligence. He may never have finished 
his formal education, but still he may have a lot of native intelligence. I try 
to bring this out by questioning him on current topics and getting his opinions. 
It is not a difficult thing today for a normal person to be up to the minute on 
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happenings throughout this world of ours because he is constantly unde 
hardment by the press, the radio, and the TV. 

Next I want to know whether he has ever been in a mental institution or 
has ever had a nervous breakdown. I get around these questions by asking hi 
whether he has ever been a patient in any hospital or whether he has ever « 
ulted a doctor for any illness or condition. Sometimes it is a little difficult 
bring out these answers, but with care, patience, and proper approach it cai 
be done. 

Then I want to know whether or not he has ever run afoul of the law. I als 
inquire as to whether he has ever been an inmate in a penal institution. Thi 
may require some finesse. 

Next I carefully question him about his use of alcohol. With an attempt at 
humor, I ask him how much alcohol does he drink, not how much can he drin! 
This little play usually opens up the subject and the truth finally emerges 
make an attempt to learn whether he uses drugs. How often does he use a 
or sleeping pills, ete. 

I believe it is important to question him about his marital status. Is 
ried? How long he has been married and how many times he has been marri 
Has he been divorced? While we are on this subject, I discuss with him ] 
family, as to the number of children, etc. It is my experience that if you can 
engage a man to talk about his family, you can learn a lot about his background 

The last of the six questions, to me, is the most important, his automobile 
driver’s record. In Connecticut, we have a special space on our examination 
form where we ask and register the answer to this question. If we have th 
least doubt that there is any misrepresentation, we check his answer with our 
State motor-vehicle department. It is interesting, indeed, to see what records 
some of these candidates have. If there is a way of judging a behavior pattern, 
I consider this information the most important. 

If the picture obtained by the foregoing questions will be carefully studied in 
the light of other findings in the examination, I believe a medical examiner will 
make a very reasonable evaluation as to the candidate’s ability to fly safely and 
to understand and carry out any and all instructions that he may receive either 
on the ground or while in flight. 

As I stated originally, we are not concerned with whether he is able to lean 
to fly. What we want to know is that we are selecting a person to fly who 
to all intent and purpose a normal individual and who is likely to be a lay 
abiding pilot. 

As a final check of the whole situation, I ask him to affix his signature to the 
examination paper. Just as he is about to sign, I ask him to think carefully if 
he has left anything out of his answers or wants to make any corrections. | 
point out to him that he is signing a legal document and that he has told me 
the whole truth. Not infrequently the picture has to be changed in places. 

In closing, I would not have anyone feel that I consider that my technique 
perfect. Every physician develops his own way of doing things. I am happy 
to offer these suggestions for anyone who may be pondering these questions, an 
I hope that they will find them helpful. Let it never be said that the mortality 
figures in flying resemble, in any way whatsoever, those of certain surface trans 
portation. 


THE SECRETARY OF COMMERCE, 
Washington 25, October 14, 1954. 
Hon. JoHNn W. Bricker, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, 
Washington 25, D.C. 

DEAR SENATOR BricKerR: The two letters of Dr. Backenstoe and Dr. Smith 
which were forwarded to us on August 25 and 26, 1954, present their views on thi 
medical aviation safety programs conducted by the Civil Aeronautics Adminis 
tration of this Department and enforced by CAA through proceedings befor 
the Civil Aeronautics Board. 

As Dr. Backenstoe suggests, the provisions of the present act do not explicit) 
set forth in detail our authority to conduct medical safety programs. Althoug] 
we feel that these programs can be conducted under the general language of 
sections 601 (a) (4) and 602 of S. 2647, we agree that it might be better to 
provide explicitly in either, or both, the sections cited that physical standards 
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should be established and physical examinations should be held for issu 
of airman certificates. 

The two letters also suggest that the aeronautical medical service shou 
given greater authority and more independence within the framework ot 
Government’s aeronautical agencies. At the present time the medical s 
programs of the Civil Aeronautics Administration of this Department ar 
ducted by the Medical Division of the Office of Aviation Safety. Th. 
sumbent Chief of the Medical Division is a doctor of medicine and he is g 
wide latitude for the exercise of independent medical judgment and decisi 
both the development of standards and the execution of the Civil Aerona 
Administration medical programs. As we understand it, the principal obj 
to the present organization expressed in the two letters is that final decis 
on issuance of licenses in disputed medical cases are made by lay Civil A: 
nautics Board examiners and reviewed by the lay members of that B 
The only professional medical advice which the Board receives in these ca 
the testimony of the Civil Aeronautics Administration’s and the applic: 
medical experts. This is the traditional manner in which medical questior 
resolved before judicial and quasi-judicial tribunals. It is the only way in w! 
such cases can legally be decided by the Board under the provisions of ¢! 
Administrative Procedure Act, since the Board is required by that act to ba 
decision on evidence in a record and not on any private technical advice 
staff experts. The only way in which final decision on medical questions cou] 
made by doctors would be to set up, by a special statutory provision in the ¢ 
Aeronautics Act, a separate medical board for the review of medical cases. 

As you are aware, the Civil Aeronautics Administration maintains me 
research laboratories at Ohio State University, jointly supported by Government 
and industry, for the purpose of conducting research in civil aviation medi 
Although conducted on a small seale, it is believed that this program wi 
some extent, meet the requirements envisioned by Dr. Backenstoe, In add 
study is being given to organizing a comprehensive survey, which migl 
jointly financed by publie and private funds, to determine appropriate med 
standards and define the role of Government and industry in their applicat 

Dr. Smith’s comments certainly merit consideration by your committee 
should also be helpful in any other study that may be made of the Federal « 
aviation medical program. 

We wish to thank you for forwarding these letters by two experts on at 

autical medicine, and we appreciate the opportunity which you have give 
to comment on them. If we can assist you further in connection with j 
questions concerning S. 2647, we shall, of course, be pleased to do so. 

Sincerely yours, 
SINCLAIR WEBKS, 
Secretary of Commerc 


Civit AERONAUTICS Boarp, 
Washington 25, October 29, 19 
Hon. Joun W. BrIcKER, 
Chairman, Committee on Interstate and Forcign Commerce, 
United States Senate, Washington, D. C. 

DEAR SENATOR B KER: This is in further reply to your letter of Augus 
1954, acknowledged by us on September 2, submitting for Board considera 
and comment a report on S. 2647 by the Airline Medical Examiners Asso 

The Board has made a careful review and study of this report and cannot agre 
with the proposals for amendment of the Civil Aeronautics Act therein reco! 
mended. 


> 
t 
i 


The matter of the physical qualifications of pilots and other airmen has 


received careful attention from the Board and the Administrator of Civil A¢ 
nautics in carrying out their respective safety responsibilities under the Ci 
Aeronautics Act. Regulations and procedures have been established by bot 
agencies in their assigned fields under which airmen are required to underg 
periodic physical examinations and demonstrate their continued physical fitness 
The standards which must be met are set forth in part 29 of the Board’s ci 
air regulations. These regulations prescribe specific requirements as to vis 


acuity, depth perception, ear, nose and throat equilibrium, and blood pressure, 


in addition to which the examination must show that there are no organic « 
structural defects which would interfere with the safe piloting of aircraft. Th 
actual physical examinations of the airmen to determine whether they meet the 
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The Board does not 
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termine whether bette 


edical aspects of the rul 
changes appear to be desira 
ndment of the Board’s 
lation. Likewise, sho 
that medical personnel should b mployed by 
|. it is believed that, ranted the nece ssary appropt! 
ority for the Board to employ such personnel under t 
202 of the Civil Aeronautics Act, which gives the Board 
er Officers and employees as it shall deem necessary i! 
rming its powers and duties Thus, while the Board c« 
iving objectives set forth in the report of the Airline Medical an 
Association insofar as it is sought to assure to civil aviation the benefit of the 
possible medical advice and attention, it believes that, insofar as present 
standards may fall short of that goal, improvement can be better achieved unde! 
the existing organizational arrangements than under the plan for amendment 
if the Civil Aeronautics Act set forth in the report. 
Without referring in detail to all the statements made in the report, there ars 
humber on which the Board desires to comment. 
The statement is made in the association’s report that “four-fifths of 
cidents are attributed to human error.” In the 1938—45 period, t 
ite per 100 million plane-miles in scheduled domestic passenger operations 
excess of 20. The pilot factor as a primary cause of accidents was 9 
rhe total accident rate in the 1946-53 period was less than 10, and the pilot 
factor less than 4, (See charts Nos. 7 and 9 in the attachment, Safety Progress 
United States Air Carrier Civil Aviation, 1927-53. ) 
With respect to non-air-carrier flying, attached is a statistical analysis of thes 
cidents in 1953 which shows that 70 percent of the accidents involved the pilot 
tor as a probable cause. The table on pages 16 and 17 specifies the particular 
ot actions involved. The extent to which physical conditions may have con 
buted to these actions is not known, but it seems obvious that in many of the 
ises physical condition was not a factor. 
; statement is made that the medical profession has not been in a positio1 
itribute on any firm and regular basis from its vast knowledge on the 
of aviaticn safety. We call to the attention of the committee in this 
tion that the Board wholeheartedly welcomes any assistance and recom 
tions which the medical profession can give. Furthermore, the process 
vhich the Board formulates the medical standards contained in the Civil Air 
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Regulations, by means of draft releases, Federal Register publications, a 
cussion meetings, affords the medical profession full opportunity to part 
in the formulation of pertinent medical standards. In addition to comme 
upon Board proposals for amendment to its regulations in this field, the a 
tion has the same right accorded to any interested person under section 
of the Administrative Procedure Act to petition the Board for the iss 
amendment, or repeal of its physical standards. Notwithstanding the 
tunities to participate thus available to the medical profession, the Bo 
previously stated, is undertaking a review of its procedures to determine wheth 
further improvement can be brought about in this respect. No amendment 
the Civil Aeronautics Act is necessary to achieve these ends. 
It is stated that there are pilots flying today who doctors have decided 
not fly. It is presumed that this statement has reference primarily to tl 
exceptional instances in which, pursuant to the authority granted by the Board: & DEA 
regulations, a waiver has been granted by the Administrator for some physi » this of 
disability, or, in those still rarer cases, where the Board has directed the iss S relativ 
ance of medical authority, for limited use, where the deficiency was not fu eS and a 
compensated for. Parenthetically it should be noted that whenever a doct Line \ 
finds that an airman is not physically qualified to fly he is merely making n the 
determination that the individual does not meet the standards as set forth by ; We 
the Board. The Board is undertaking to obtain from the Administrator ¢| eS the pr 
names of all pilots granted waivers by him during a representative period nd w 
order to check these waivers against the accident records and will submit th Wit! 
results of this inquiry at a later date. In the meantime, an analysis of accid pport 
reports over the years does not reveal any noticeable trend to accident pronenes ® This a 
on the part of pilots holding waivers for physical disability. On the other han standa 
there is considerable evidence that pilots in this category are more alert to safi The 
precautions because of the knowledge of their physical shortcomings. sion tl 
The report of the Airline Medical Examiners Association recommends that for the 
Office of Civil Aviation Medicine under the direction of a Civil Air Surg \ com 
should be established at an organizational level that will insure authority | vill in 
exercise independent medical judgment and decision. It is not believed that t! the ph 
establishment of such an office would provide significant advantages which are not B resear 
now available under present statutory authority. Indeed, such an office mig! tore Wi 
well be a source of conflict in the area of safety responsibility. Thet 
The recommendations for research and training and for continuous stud pilot 
of medical questions relating to aviation safety have much merit, but it is as be 
believed that these objectives could be better accomplished and at less expeny g Which 
to the Government by expansion of programs now in operation. B tce on 
As to the recommendation for definitive legislation establishing Governme: = many 
medical responsibility in civil aviation, we repeat that in our opinion the Ciy 7 aC 
Aeronautics Act now provides sufficient legislation, through the powers grant factors 
to the Civil Aeronautics Board, to provide appropriate medical responsibilit tains, | 
More definitive legislation, even though it should do no more than incorporate int aati 
law the existing standards and procedures, would have the serious drawback: oe 
of freezing those standards and procedures into statutory law and thus making “ We : 
it difficult to make appropriate adjustments and changes to keep up with a Backer 
vances in the medical profession, which is readily done under the existing inding 
regulatory process. p Board, 
The philosophy inherent in the association’s comments is that doctors should 0 oum 
have a major, if not determinative, say as.to who shall fly. The Board does not We 
believe that it is sound to give any one group of experts the final say in th ee 
aviation safety field, where advancement is dependent not only on one profes clude ' 
sion but on several professions. If engineers were given the final say, airplanes wate . 
might be somewhat safer yet so expensive their operation would be impossibls eanet 
if economists were alone in control, the airplane might be cheap but unsafe, 1! ae 
if the doctors have the final voice, there might be few who would qualify : Po 
pilots. Each of these groups should be heard by the body enacting the standar a a 
and their expert advice considered, but the final decision should, we believe, ! the not 
made by the agency having overall responsibility for the promotion of aviati ion 
deve'opment and safety. e 
For the foregoing reasons, the Board is strongly opposed to the proposals aaa 
the Airline Medical Examiners Association for amendment of the Civil Aer a 
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s report has not been cleared 
ts relation to the program of 
Sincerely yours, 
OswaLp RYAN, Acting Chair 


enclosures [not printed her available : ivil Aeronautics Board]. 


AIR LIN! PiroTs ASSOCTATION, 


Chicago, Ill... Ne pte mber 28, 1954. 


Hon. JoHN W. BRICKER, 
Chairman, Interstate and Foreign Commerce Committee, 
United States Senate. Washington 25, D.C 


Dear SENATOR BricKeER: Thank you for your letter of August 26, received in 
this office on August 30, 1954, with which you enclosed your floor statement 
elative to a suggested redraft of the Civil Aeronautics Act known as S. 2647 
nd a copy of the statement of Dr. Gerald S. Backenstoe, president of the Air 
Line Medical Examiners Association, which statement is now part of the record 

the hearings conducted by your committee on the proposed legislation, 

We are well acquainted with Senator McCarran’s experience and interest in 

e problems of civil aviation and agree that your remarks were appropriate 
nd well deserved. 

With respect to the statement of Dr. Backenstoe, we are appreciative of the 
pportunity to have our comments included for the study of the committee. 
rhis association is, of course, very much interested in the problem of physical 
standards for airline pilots, both from a public interest and personal view. 

The statements submitted by Dr. Backenstoe would leave the overall impres 
sion that the program which he advocates presents a considerable opportunity 
for the improvement of air safety. We must take exception to this conclusion. 
\ complete review of the accident statistics for commercial transport aviation 
vill indicate that there has never been a single accident of record attributed to 
the physical failure of one or more of the pilots or other airmen. In scientific 
research we believe that it is customary to establish and define the problem be- 
ore we seek to find the solution. 

There is a vast difference between accidents attributed to “human error” or 
pilot error” and those due to physical malfunctioning. The term “pilot error” 
as been casually used for many years as an all-encompassing description under 
hich an accident might be attributed to a mistake in judgment, reflex, or prac- 
tice on the part of the airmen. Research through the years has indicated that 
nany of our past accidents, which have been attributed to personnel error, were 
not accurately determined and that the accident was in reality caused by other 
factors. A casein point were those accidents where aircraft collided with moun 
tains, and so forth, indicating the pilot was at too low an altitude, where recent 
research has indicated the existence of climatic conditions which actually caused 
the accident. 

We are unable to locate the basis for the allegation in the statement of Dr. 
Backenstoe that four-fifths of all accidents are attributed to human error. The 
findings of the National Safety Council, in conjunction with the Civil Aeronautics 
Board, reveal that the maximum accident exposure of any 1 year attributed 
) human error was 50 percent. From 1950 to 1953, the average was 34 percent. 
We must realize, however, that the term, “human error,” encompasses many 
values incapable of objective measurement, and it would be inaccurate to con- 
clude that altering present physical standards or methods of measurement or 
seats of authority would alter the human error accidents. Larger horizons for 
reducing this accident exposure may well lie in the direction of an increased 
livestment in training, procedures, and facilities and technical research to 
produce better tools with which the airmen may do their work. 

The allegations that the present standards do not adequately protect the public 
lo not aline themselves with the statistical record of improvement in air safety 
through the years. Figures assembled by the National Safety Council from 
information submitted by the Civil Aeronautics Board reveal that during the 
year 1953 the scheduled airlines of this Nation achieved the best safety record 
n history. The fatality rate was 0.7 per 100 million passenger-miles. This 
fatality rate has shown a steady decline and we in the aviation industry are 
proud of the improvement. 

rhe following is our comment on each of the statements submitted by Dr 
ickenstoe relative to the inadequacies of the present civil aviation medical 
rogram, 
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1. Lack of authority for final decision on medical questions: This aut} 
under the present Civil Aeronautics Act resides with the Civil Aeronautics |] 
The actual licensing in practice, however, is done by the medical examir 
the Civil Aeronautics Administration. Their decision on the issuance 
medical certificate to an airman is final and conclusive except that it 1 
appealed to the Civil Aeronautics Board. In this manner, the individual af 
may have an opportunity to bring to the attention of the Board recent re 
or the opinions of specialists on the particular subject under consideration 
medical division of the Civil Aeronautics Administration is free to do lil 

It is our belief that the examiners of the CAA should be permitted a g 
discretion in the exercise of their profession in the application of yn 
standards than is currently permitted. However, we do not concur th 
opportunity should not be available to an individual to appeal a decision 

2. Ill-defined standards of physical fitness: There is provision und: 
present law for present standards of physical fitness for airmen to be : 
by the Civil Aeronautics Board after due consideration. Should anyon 
that a specific physical standard currently effective should be modified 
question may simply be raised under the rules of procedure of the present 

The record in this industry under the present physical standards ind 
that they have been more than sufficiently stringent to accomplish their 
tive. We do not know of any other set of regulations or standards to whi 
can point and indicate that there has not been a single accident as a res 
their application. We have no knowledge of any instance where a pi 
physically qualified operated an aircraft and his physical failure in 
precipitated an accident. 

Present procedures provide an opportunity for a review of all physical 
ards or any single physical standard. The proposals to the Civil Aero: 
soard in this regard would be very carefully studied by all interested } 
in the industry. 

3. Inadequate criteria for selection, training, and supervision of medi: 
aminers: We do not have knowledge of the present criteria for the select 
medical examiners. However, our experience has been that, as a whole 
medical examiners have been competent, conscientious, well-trained 
There is ample provision under present regulations for the removal of : 
competent examiner. The medical program is under the direction of the Ad 
istrator of Civil Aeronautics who is empowered to make such changes as 
be necessary in the selection, training, or supervision methods. 

4. No provision for specialist consultation: We know of no regulation 
prohibits specialist consultation to determine the physical fitness of an 
should it be desirable. In any case involving an airline pilot, specialists are 
consulted and their findings brought to the attention of the CAA medic: 
aminers or the Civil Aeronautics Board. It is our opinion that the med 
examiners are free to consult such specialists as are necessary. 

5. Lack of research and training facilities for development of medical techn 
knowledge for teaching of civilian aviation medicine to medical designees: 
search and training in the field of civilian aviation medicine is, of cour 
desirable. We would be very happy to cooperate in any program of research 
specific physical problems. Funds for such research and training would, of 
couse, be desirable. It is believed that such research and training could be 
conducted within the present structure, however. 

6. No method of assessing airman compliance with medical requirements: Ws 
do not comprehend the basis for this statement. Present regulations requir 
that the holder of an air transport pilot’s rating (airline first pilot) successfully 
pass a physical examination every 6 months. Other airmen are required to take 
periodic physical examinations at least once each year. Where such examina- 
tion reveals an inability on the part of the airman to meet the physical require 
ments, he is immediately disqualified for flight duty. 

7. No provision for direct medical participation in aircraft accident investiga 
tion or for physical examination and/or autopsy of pilots or passengers involved 
in aircraft accidents: This association, as an interested party, has participated 
in all major investigations of aircraft accidents for many years. We are col 
fident that the Civil Aeronautics Board, which is charged with accident investig* 
tion, would welcome similar participaton by the medical profession. As a mil 
ter of record, medical opinions have been solicited in those accident investigs 
tions where such help was indicated. We would concur that medical assistant 
would be very helpful in accident investigations, but are not as yet convinced 
that legislation is necessary to make this possible. 
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8. Inability of medical personnel to maintain correspondence with pilots and 
designated medical examiners for providing medical information requested by the 
profession and by the aviation industry: We do not fully understand this state- 
ment. We believe that a free flow of correspondence with pilots, governmental 
authorities, and medical personnel is possible under the present system. 

With regard to the corrective measures posed by Dr. Backenstoe— 

1. Definitive legislation establishing Government medical responsibility in civil 
aviation: We are not aware of the specific ‘definitive legislation” proposed. We 
concur that the Federal Government has a responsibility for establishing mini- 
mum physical requirements for civil aviation. That responsibility is presently 
recognized by the physical standards required by the Civil Aeronautics Board 
for airmen licensing. We believe that the Federal Government should retain a 
physical program to establish and maintain physical standards for airmen which 
are uniform in their application. Our experience with the present regulations 
has been that they are overconservative by definition and in their application. 

2 An Office of Civil Aviation Medicine under the direction of a civil air sur 
geon with duties and responsibilities commensurate with those of the chief flight 
surgeons for the United States Air Force and United States Navy; at an organ- 
izational level that will insure authority to exercise independent medical judg- 
ment and decision: We are not as yet convinced of the necessity for the estab- 
lishment of this type of organization. We believe that medical examiners should 
be permitted reasonable professional discretion in the application of physical 
standards. However, it is our opinion that the Civil Aeronautics Board should 
retain the right to hear appeals from the decision of medical examiners and to 
alter physical standards upon the presentation of proper evidence and after 
proper hearings. 

3. A research and training facility for civil aviation medicine comparable to 
those of the United States Air Force and United States Navy: Such a facility 
would, of course, be very desirable. 

4. Provision for continuous study of medical questions such as pilot aging, 
utilization of pilot skills, human requirements in civilian aviation, medical par 
ticipation in aircraft accident investigation, medical enforcement procedures, 
medical certification methods, and medical effectiveness in aviation safety: We 
agree that continuous study of such questions is desirable. It is helieved that 
many such questions may be resolved by the mutual cooperation of governmental 
authorities and interested industry groups. Also, it is possible for many such 
studies to be conducted within the framework of the present civil aviation setup. 

In summary, we would like to make the following points: 

1. The Federal Government should retain the authority for determination of 
physical standards for civil aviation personnel and for the measurement and 
enforcement of such standards. 

2. It is believed that the present physical standards are, if anything, over- 
conservative and do not accurately reflect operational requirements. We know 
of no accident which has ever occurred due to the physical failure of a flight- 
crew member. Human-error accidents cannot be attributed to a failure to meet 
physical standards or the inadequacy of physical standards. 

3. Civil medical examiners should be permitted a reasonable discretion in the 
exercise of their authority on physical standards. However, the right to appeal 
a medical decision to the Civil Aeronautics Board should be retained. 

We greatly appreciate the opportunity which has been made available to us 
to comment on this very important subject. 

We would like to request that if any specific legislation on this subject is con- 
templated we be given an opportunity to present testimony on the specific pro- 
posals under consideration. 

Sincerely yours, 
CLARENCE N. SAYEN, President, 


Atr TRANSPORT ASSOCIATION OF AMERICA, 


Washington, D. C., October 8, 1954. 
Senator Jonn W. BRICKER, 


Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D. C. 
Dear SENATOR BRICKER: In your letter of August 25, 1954, addressed to Mr. 
Johnson, you requested any comments the Air T-ansport Association might have 
With respect to the statement of Dr. Gerald S. Backenstoe, president of the 
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Airline Medical Examiners Association, as set forth in his letter to you date 
July 12, 1954. Wein the Air Transport Association have reviewed Dr. Backep. 
stoe’s comments and recommendations. They have also been reviewed by the 
Air Transport Association’s Medical Committee. This committee is made up 
of the medical directors of several airline members of the ATA, all of whom 
are intimately associated with, and keenly aware of, aviation medical matters 
including, of course, the legislative authority granted the Civil Aeronautics 
Board and the Civil Aeronautics Administration by the Congress with regard 
to physical requirements for airmen. 

Before setting forth our comments and recommendations with respect to Dr, 
Backenstoe’s letter, we feel a point of possible confusion needs clarification, 
Frequently in the past, aviation executives as well as congressional leaders haye 
been of the opinion that the Airline Medical Examiners Association have 
been reflecting the views of the airlines. This, of course, is not the case, as 
that association is composed of quasi-governmental employees who are desig. 
nated by the Civil Aeronautics Administration to conduct medical examinations 
on behalf of the Government. The airline interests with respect to medica] 
matters and physical standards for airmen are handled by the Air Transport 
Association through its medical committee. 

The Air Transport Association does not share many of the views expressed 
in Dr. Backenstoe’s letter. The primary reason for our views is that experience 
under the Civil Aeronautics Act of 1938, as amended, insofar as standards of 
physical fitness of airmen are concerned, indicate that very adequate attention 
has been given to these matters. There is no indication of the need for tighter 
physical standards, medical requirements, or physical fitness tests. The record 
is conspicuously clean as to accidents or incidents which can be traced to (a) 
lack of airmen physical standards, or (b) where individual airmen have not 
met the standards now prescribed. In summary, aviation safety over the years 
has had a remarkably clean record insofar as the effect of medical requirements 
and physical capabilities of airmen is concerned. 

The airlines recognize that the Civil Aeronautics Act treats the aviation safety 
program as related to medical matters in a rather broad manner. We feel that 
this is an advantage rather than a disadvantage, and has been proved so over 
the years. ‘The aviation industry is too dynamic to be enmeshed in detailed 
legislative provisions, the amendment of which would need to be continuous and 
rapid because of the growth of the industry with its ever-changing complexities. 
The Civil Aeronautics Act treats the physical requirements of airmen just as 
it does the very complex subject of aircraft airworthiness. In the case of air- 
worthiness, such broad phrases as the following are used: “that the aircraft 
is in condition for safe operation,” and the Administrator may prescribe “such 
other terms, conditions, and limitations as are required in the interest of safety.” 
As a matter of fact, the Civil Aeronautics Act of 1938 uses less specifie language 
in authorizing the Civil Aeronautics Board to prescribe “airworthiness” regu- 
lations, than in setting forth the Board’s authority to write physical fitness 
tests and standards. We use the field of “airworthiness” regulations for con- 
parative purposes because it, too, is a specialized field of regulation. We firmly 
believe that this is the proper approach, recognized by the Congress in 1938 and 
proved so since that date. 

Congress wisely has authorized the Civil Aeronautics Board and the Civil 
Aeronautics Administration in the many aspects of aviation safety, rather broad 
powers to prescribe very detailed regulations, standards, and requirements, It 
has been recognized that such detailed regulations will need a considerable 
amount of flexibility which the Board and the Administrator can handle expe- 
ditiously. Further, many of the detailed regulations need to be reviewed and 
passed on by the persons who are recognized as experts in the field of aviation. 
When the act was adopted, it was foreseen that the staff of the CAB and CAA 
would be made up of experts in the various fields of aviation safety. It appears 
to the industry that the CAB and CAA‘have been doing a noteworthy job in 
the field of airmen physical standards and regulations and the administration 
of these standards. There is nothing in the record to indicate anything to the 
contrary. In this field of aviation safety the Civil Aeronautics Act has worked 
well, and it will continue to work well, without the detailed changes recon- 
mended by Dr. Backenstoe. In fact, many of the changes recommended by 
the Airline Medical Examiners Association would be a burden and a hindrance 
to the welfare of civil aviation, rather than an aid to this growing industry. 

Another point which we feel must not be overlooked is that the airlines then- 
selves maintain continual surveillance and maintenance of physical standards 
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for their own pilot personnel. In nearly all instances these standards are con- 
siderably more strict than the existing CAA and CAB standards. A number 

f airlines either have their own medical director, frequently plus a staff, or 

tain a medical adviser to assure that the physical capabilities of their piloting 
nersonnel and others are proper for their particular jobs in the company. Here 
again, as far as the scheduled airlines are concerned, the safety record has 
een remarkably clean insofar as it might be related to the physical deficiencies 

y proficiencies of the airmen personnel employed by the airlines. 

Contrary to the impression which Dr. Backenstoe leaves with the reader of 
his letter of July 12, 1954, the medical profession today is assured adequate 
withority and participation in the preparation of any Civil Air Regulations. 
rhe Civil Aeronautics Board issues proposed regulations in draft release form, 
and requests comments from all segments of the aviation industry. The medical 
profession, as everyone else, is free to comment on these proposals. Medical 
men may even request a hearing on the proposals, should they feel the subject 
of sufficient importance. The same is true of other items in which the Airline 
Medical Examiners Association expressed interest, such as (a) the development 
of the national air policy, and (b) supplying the factual basis for Federal Gov- 
ernment surveillance insofar as man’s characteristics, capabilities, and limita- 
tions are concerned. 

We are very frankly concerned over Dr. Backenstoe’s comments that “doctors 
in the Medical Division (of the CAA) do not have final authority to decide med- 
ical questions,’ and “the Board is under no obligation to follow the advice of 
the Medical Division of the CAA which has all the facts in a particular ease.” 
We sincerely hope that such final authority is not given to the medical profes- 
sion or any other professional group. Final authority is not given the Engineer- 
ing Division of the CAA or the Board’s engineering staff to determine airworthi- 
ness matters. Under the law, the Administrator of Civil Aeronautics and the 
five Board members are, and should remain, the only persons having final author- 
ity in their respective fields of civil aeronautic regulation. My professional group 
within either organization should have the ability to control or veto a decision 
of the Administrator or of the Board. The Administrator and Board members 
are placed in a responsible position and are answerable to the President and the 
Congress respectively, and certainly not to any specific professional group. 

Contrary to Dr. Backenstoe’s views, we feel— 

(1) The existing Civil Aeronautics Act of 1938, as amended, provides 
complete authority for final decision on medical questions. This decision 
lies with the CAB members and the Administrator of Civil Aeronautics in 
their respective fields of regulations. 

(2) The Civil Air Regulations contain very well-defined standards of 
physical fitness. 

(3) The Civil Aeronautics Act includes specific provisions for medical 
specialist consultants, as it does for consultants in other professional fields. 

(4) There is nothing in the Civil Aeronautics Act which would limit direct 
medical participation in aircraft accident investigation or for physical exam- 
ination and/or autopsy of pilots or passengers invloved in aircraft accidents. 

The airlines wish to endorse, however, the recommendation made by Dr. 
Backenstoe for congressional support for more research and training facilities 
for civil aviation medicine. We do feel, however, that an Office of Civil Aviation 
Medicine under the direction of a civil air surgeon with duties and responsibilities 
commensurate with those of the chief flight surgeons for the United States Air 
Force and the United States Navy is not warranted, wise, or desirable. 

We appreciate the opportunity you have given us to comment on Dr. Backen- 
stoe’s recommendations. 

Cordially yours, 

S. G. Treron, General Counsel. 


AIRCRAFT OWNERS AND PILots ASSOCIATION, 
Washington, D. C., October 14, 1954. 
Hon. Joun W. BRICKER, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Senate Office Building, Washington, D. C. 


Dear SENATOR BrIcKER: This is in response to your kind invitation of August 
or 


25, 1954, for the comments of the Aircraft Owners and Pilots Association on 
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the statement of Dr. Gerald S. Backenstoe, president of the Airline Medical Exay 
iners Association, dated July 12, 1954. 

These comments have been prepared for me by our Washington counsel, Mr 
Merrill Armour, who has had a long and continuous experience in the field of 
medical qualifications for pilots. They have also been carefully reviewed } 
our staff. Several copies are provided should you desire that other members 
of the committee have them. 

We have examined with much interest the statement of Dr. Backenstoe, date 
July 12, 1954, which was submitted to Senator John W. Bricker. While we 
have not had an opportunity to discuss with the doctor the facts on which his 
statement is based, it seems probable that the doctor was, and is, unaware of 
all of the facts necessary to an accurate and sound evaluation of the legis 
problems. 


It seems apparent also that he is not familiar with either the safety 
problems, the safety experience, nor the safety records and certainly not 
the practical problems and experience of general aviation. We reach this < 
clusion because we are sure that were he familiar with all of these items 
would not have submitted the statement referred to. 

Op'nions are no better than the facts upon which they are based. 
résumé in support of the comments is therefore appended hereto. 

On page 2 the doctor states that four-fifths of all aircraft accidents are 
attributed to human error and “we are convinced that proper medical assessment 
of physical fitness and physical capabilities of airmen * * * will effectively 
reduce the proportion of air accidents which are attributed to human errors.” He 
may be convinced but he does not supply any information to support his con- 
viction. He does not do this because the accident records will not support suc! 
a conclusion. If what the doctor refers to is 
accident proneness, he should say so. That element may merit a great deal of 
research and experimentation. If there is a basis for its use in denying pilot 
certificates, it would be equallv and perhaps even more necessary to use it as a 
basis for denying drivers’ certificates. We have no comment to make at this 
time on that issue. 

It appears that the substance of the doctor’s complaint is contained in the 
fourth paragraph on page 2 of his statement. He states that the doctors in the 
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Medical Division of the CAA do not have final authority to decide medica! 


questions. This is not a correct statement. The CAA doctor can and does decide 
the medical question but he does not have final authority to determine whether 
in a particular case the medical question having been decided, the pilot meets 
the safety standards. 

The industry can be thankful that Congress had the wisdom to leave these 
decisions in the hands of other than the medical profession. 

A review of the actual facts and experiences of the piloting fraternity demon 
strates the unthinkable and unbelievable results which would have followed 
had the final decision as to whether an individual could qualify to pilot a plane 
safely were made by the medical profession on all questions which the medical 
profession considered a “medical question.” 

The doctor’s comment that there is no medical personnel within the CAB to 
give the Board immediate opinions at hearings on medical case@s is an odd com 
mentary on the problem. The CAA has always had the medical personne! and 
presumably medical personnel with specialized knowledge and supposedly well 
and fully qualified to give complete and unbiased opinion and analysis to assist 
the Board in any case before it. 

The CAA and the CAB are not adversaries. 

They are both supposed to be servants of the taxpayer and their primary 
interest equally to serve the public interest to the best of their ability. Medical 
personnel employed by the Board should not come up with any different opinions 
by reason of their employment. Honest, able, competent, impartial medical men 
may differ without regard to their employment but certainly not in these cases 
because of their employment. The faet that the Board is under no obligation 
to follow the advice of the Medical Division of the CAA is probably another 
expression by the doctor of the real nub of his argument. He considers that 
doctors are supreme and any interference or deviation from their conclusions 
is heresy. It would follow of course that if the Board employed a doctor, the 
Board would likewise be under no obligation to follow that doctor’s advice. 

If the Board doctor disagreed with the CAA doctor what then? The Board 
must of necessity accept qualified doctor’s opinions where they are undisputed 
but the acceptance of the doctor’s medical conclusion is not a determination of 
the ultimate issue and the doctor is not, merely because he is a doctor, bette! 
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qualified to be the supreme authority on the ultimate issue of safety than is an 
individual pilot, lawyer, judge, or member of any other profession. ; 

The listing on page 5 of the doctor’s statement under the heading “Inade- 
quacies of the Civilian Aviation Medical Program” seems merely an indirect 
or a confused way of asking for more money for an aviation safety program 

Item No. 1 states: “Lack of authority for final decision on medieal questions.” 
As stated above this is obviously erroneous since the medical profession must 
of necessity make the final decision on a medical question, but this is quite 
different from making the final decision. Further, when qualified and compe- 
tent doctors disagree it is obviously impossible for the medical profession to 
mike the final decision and someone else has to make it. 

Items 2 and 3 may be lumped together since if there are inadequate standards 
for physical fitness or inadequate criteria for the handling of medical exam- 
ners, that either means that the CAA Medical Division is incapable of doing 
its job or that more money is needed. A statement of the conclusion does not, 
however, establish its validity. If the doctor has facts to support those con- 
clusions, those facts should be submitted in detail. The validity of the conclu- 
sions reached may be doubted. , 

Item 4 states: “No provision for specialist consultation.” This appears to be 
simply a question of money since there is ample authority for such consultation 
if money is available. 

Item 5 states: “Lack of research and training facilities for the development 
of medical technical knowledge for teaching of civilian aviation medicine to 
medical designees.” This appears to be partly an enlargement or a further 
explanation of item No. 3. ‘To advocate that the Federal Government should 
go into the business of training doctors for aviation medicine is a proposal which 
would certainly require a great deal of supporting data if it were to merit even 
a minimum of consideration. We have no comment on it. 

Items 6, 7, and 8S all relate to the gathering of information and statistics 
concerning the relation between physical fitness and aircraft accident. For a 
full-scale attack on this problem, we might find that research, study, and 
periodic review not only with respect to the physical activities of pilots. but 
also of flight engineers, A. and E. mechanisms, control-tower operations, and others 
might be productive. Here it could be inferred that either the CAA Medical 
Division is incompetent or more money is required, or perhaps both. 

If a surplus of money were available, this might be a project worth reviewing. 
It is our observation at this time, however, that there are so many other prejects 
which we know for a fact will produce tangible, constructive, and very worth- 
while results beneficial to aviation and aviation safety in all phases, military 
and civil, which projects require very substantial funds to complete them, that 
the sort of project suggested here must of necessity wait. It is certainly worth- 
while keeping on an agenda, but it should receive no attention or any attempt 
at evaluation until such time as known and proven worthwhile projects are 
completed. 

These comments are not directed to the medical standards and procedures 
for the airline and commercial pilots whose number are relatively few com- 
pared to the thousands of noncommercial pilots and aircraft owners. Comments 
concerning the airline and commercial pilots should come from organizations 
particnarly qualified to speak on their behalf. 


FACTUAL RESUME IN SUPPORT OF COMMENTS ON DR. BACKENSTOE’S STATEMENT 


For the 3-year period between June 1940 and July 1943, the Civil Aeronautics 
Board, hereinafter referred to as the Board, considered 5 cases involving physical 
standards. Two of those involved eyesight, one epilepsy, and two diabetes. In 
a period of a little more than 1% years after July 1943, 30 cases were filed with 
the Board in which physical standards were involved. The disposal of those 
cases and the history of the medical cases coming before the Civil Aeronautics 
Board since that time provide the best possible basis for a determination of 
what, if anything, is needed in the future by way of legislation, regulation, or 
procedures, 

One of those early cases is particularly significant. It involved a young woman 
who had lost both of her legs. She had taken flying lessons in a two-control air- 
craft so that the use of legs was not necessary for its safe piloting. Having 
demonstrated to her own satisfaction, and that of an experienced and qualified 
flight instructor that she could handle such an airplane safely, she called upon 
the Chief of the CAA Aviation Medical Division to consult with him about 





1280 REVISION OF CIVIL AERONAUTICS ACT 


qualifying for a pilot certificate. He told this young woman that so long as | 
was Chief of the Aviation Medical Division she would not qualify for a | 
certificate of any kind unless, of course, he were ordered by his superiors ¢ 
provide her with the necessary certification. He stated that he would never q 
so voluntarily and suggested that she confer with the staff of the Civil Aero. 
nautics Board, since under the law she had a right to appeal from his dete, 
mination. 

The young woman did confer with the CAB staff. The details of the Steps 
taken in solution to this case might unduly burden this statement. In sun 
mary, she asked for a hearing to which she was entitled under the law. The 
matter was set down for hearing and it was made clear to the CAA that there 
was only one problem involved in this case. That problem was whether this 
individual could pilot with safety the two-control aircraft in which she had he 
training and experience. While it was thus pending, it was decided between the 
CAA and the Board that a hearing was unnecessary and that what was needed 
was a change in the rules. The rules were then changed so as to remove frou 
consideration by the CAA Medical Division those cases in which a physica] 
detect, as distinct from a disease or functional disorder, is involved and to place 
the responsibility for a determination of the applicant’s ability to pilot safely 
in the hands of qualified pilot examiners. In other words, the applicant with 
physical defect such as the loss of an eye, a finger, a hand, or a leg should be 
required to demonstrate to the flight examiner rather than the doctor whether 
the applicant could pilot the plane safely. That rule has been in effect ever 
since, it being adopted, we believe, about 1944 and its wisdom has been demon. 
strated by the record. 

Further examples of action taken based solely upon CAA Medical Division 
decision require consideration. 

A medical certificate was denied to a practicing physician, 30 years of age, 
on the ground that he had a duodenal ulcer. The record showed that the doctor 
took excellent care of himself and was physically active, keeping himself othe 
wise in good health. There was no showing that there was any likelihood that 
the doctor would be incapacitated while flying. 

A pilot, 40 years old, was denied a certificate because he had undergone 4 
double mastoidectomy on both sides, there was a structural change in both ears 
so that the mastoid cavity was exposed to the air, both eardrums were missing, 
granulations and a slight mucoid discharge was present. The Mayo Clinic a: 
the pilot’s physician, a qualified specialist, stated that the condition was not « 
disease. The CAA Medical Division stated that the condition was a functiona 
or organic disease because infection might extend and affect the eustachian cana 
so that a loss of equilibrium would result. The Mayo Clinie said that the ex 
posure of the membranes of the ear in no way affected equilibrium. 

In less detail here are some additional cases in which the CAA Medical Di) 
sion denied the pilot a medical certificate: mild cases of asthma ; a pilot who was 
allergic to horse hair or dandruff; a pilot who had an undescended testicle which 
caused no pain or discomfort and would be unlikely to interfere with his piloting 
unless he were struck a hard blow over the testicle; muscular paralysis of th 
left leg; loss of one eye; depth perception ; hearing defect. 

The cases and the practices of the CAA and the CAB concerning diabetics 
who do not use insulin but control their diabetic condition solely by diet and 
health habits are worth reviewing. The CAA Medical Division originally denied 
medical certificates to all of those having any degree of diabetie condition. 
As these cases were appealed to the Board the Board uniformly sustained the 
denial of a certificate to any diabetic who used any amount of insulin to contro! 
his diabetes. One or two exceptions were made where the pilot was a farmer 
and his area of operation was limited and there were other factors considered 
These are not pertinent to this discussion. The Board uniformly overruled the 
CAA Medical Division with respect to diabetics who adequately controlled their 
condition solely by diet and good health practices. Notwithstanding the Board's 
determination of this issue, the CAA Medical Division has, for the most part, 
refused to abide the Board’s decision, which incidentally is supported not only 
on the record in those cases which have been presented to the Board, but is 
supported by competent medical opinion generally. On this issue, however, the 
CAA Medical Division has not been uniform notwithstanding the fact the 
Division has, during all of this time, had the same Director. The record dis- 
closes that at one time the CAA did issue a medical certificate upon the proper 
showing by the diabetic and at other times the Medical Division has issued 4 
certificate following a hearing in which a CAB examiner found in favor of the 
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pilot, while in still other cases the Medical Division has appealed the case to the 
Roard, although in all of these cases the issue and the factors to be considered 
were the same. 

There are some additional facts that warrant your consideration which do not 
involve specific diseases or functional disorders. It should be noted, for in- 
stance, that the CAA Medical Division has wanted to have control of all doctors 
who give physical examinations to pilots. The file indicates that in about 1944 
when the CAA did have control over all medical examiners, there were 900 
medical examiners attempting to serve 3,000 airports. In one county, with a 
population of over 700,000 not one medical examiner was designated. One case 
is reported where CAA Medical Division denied a request for an additional 
examiner in a large city and wrote the medical examiner already there that 
“unless you recommend that an additional examiner be appointed, none will 
be appointed.” 

This system was changed to permit any reputable physician to give a pilot 
a physical examination covering the items specified by the CAA Medical Division 
and to have this information forwarded to the CAA Medical Division for review. 
The Medical Division did attempt, in connection with this procedure, to deny 
the pilot the right to fly even though he had passed the physical examination 
prescribed by the CAA until the examination had been reviewed by the CAA 
Medical Division and the pilot notified. The Division was prevented, however, 
from placing this unnecessary burden on pilots and the many years’ experience 
under the new system has demonstrated its value and effectiveness. 

In all of this discussion we have been speaking of the medical requirements for 
the largest number of pilots. The relatively few in number of pilots who must 
qualify under the first class medical certification provisions for airline opera- 
tions are subjected to a quite different procedure. This is also true of com- 
mercial pilots who are flying for hire. The CAA Medical Division does have 
control over the doctors who give the physical examinations for these two classes 
of pilots. Comments concerning the position of these two classes should come 
from the Air Line Pilot Association and such organizations as may specially 
represent commercial pilots who earn their livelihood by piloting. 

We appreciate this opport™ity of presenting our viewpoint to the Committee. 

Cordially, 


J. B. Hartranrt, Jr., President. 
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